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AMENDMENT  TO  ACT  ESTABLISHING  C.  C.  A. 


AMENDMENT  (July  16,  1892).1 

Be  it  enacted,  etc.,  *  *  *  [Par.  9]  That  so  much  of  section 
two  of  the  act  approved  March  third,  eighteen  hundred  and  ninety- 
one,  to  establish  circuit  courts  of  appeals,  as  authorizes  the  appoint- 
ment of  a  marshal  to  each  of  said  courts  at  a  salary  of  two  thousand 
Jive  hundred  dollars  be,  and  the  same  is  hereby,  repealed;  and  the 
•duties  and  powers  imposed  upon  said  marshals  under  the  said  act 
shall  be  performed  by  the  United  States  marshals  in  and  for  the  dis- 
tricts where  terms  of  said  courts  may  be  held,  and  to  this  end  said 
marshals  shall  be  the  marshals  of  said  courts  of  appeals. 

AMENDMENT  (May  28,  1896).1 

Circuit  Courts.  For  twenty-two  circuit  judges,  at  six  thousand 
dollars  each,  one  hundred  and  thirty-two  thousand  dollars:  Provid- 
ed, that  in  the  Ninth  judicial  circuit,  in  addition  to  the  term  or  terms 
held  in  San  Francisco,  a  term  of  the  circuit  court  of  appeals  shall 
be  held  each  year  in  two  other  places  in  said  circuit,  to  be  designated 
by  the  judges  of  said  court. 

i  For  act  as  originally  adopted,  see  31  C.  C.  A.  v.,  90  Fed.  y. 
43  CCA.  (lil) 
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UNITED  STATES  CIRCUIT  COURTS  OF  APPEALS  AND  THE 
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FIRST  CIRCUIT. 

Hon.  HORACE  GRAY,  Circuit  Justice Washington,  D.  C. 
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Hon.  RUFUS  W.  PECKHAM,  Circuit  Justice Washington,  D.  C. 

Hon.  WILLIAM  J.  WALLACE,  Circuit  Judge Albany,  N.  Y. 

Hon.  E.  HENRY  LACOMBE,  Circuit  Judge New  York,  N.  Y. 

Hon.  NATHANIEL  SHIPMAN,  Circuit  Judge...., Hartford,   Conn. 

Hon.  WILLIAM  K.  TOWNSEND,  District  Judge,  Connecticut New  Haven,  Conn. 
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THIRD  CIRCUIT. 

Hon.  GEORGE  SHIRAS,  Jr.,  Circuit  Justice Washington,  D.  C. 

Hon.  MARCUS  W.  ACHESON,  Circuit  Judge Pittsburgh.   Pa. 

Hon.  GEORGE  M.  DALLAS,  Circuit  Judge Philadelphia,  Pa. 

Hon.  GEORGE  GRAY,  Circuit  Judge Wilmington,  Del. 

Hon.  EDWARD  G.  BRADFORD,  District  Judge,  Delaware Wilmington,  Del. 
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Hon.  CHARLES  H.  SIMONTON,  Circuit  Judge Charleston,  S.  C. 

Hon.  THOMAS  J.  MORRIS,  District  Judge,  Maryland Baltimore,  Md~ 

43  CCA.  (Iv) 


Digitized  by  VjOOQIC 


JUDGES    OF    THE    COURTS.  V 
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Hon.  JAMES  W.  LOCKE,  District  Judge,   S.  D.  Florida..... Jacksonville,  Fla. 

Hon,  WILLIAM  T.  NEWMAN,  District  Judge,  N.  D.  Georgia Atlanta,  Ga. 
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Hon.  ALBERT  C.  THOMPSON.  District  Judge,  S.  D.    Ohio   Cincinnati,   Ohio. 
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Hon.  ELI  S.  HAMMOND.  District  Judge,  W.  D.  Tennessee Memphis,  Tenn. 
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Hon.  HENRY  B.  BROWN,  Circuit  Justice Washington,  D.  C. 

Hon.  WILLIAM  A.  WOODS,  Circuit  Judge Indianapolis.  Ind. 

Hon.  JAMES  G.  JENKINS,  Circuit  Judge Milwaukee,  Wis. 

Hon.  PETER  S.  GROSSCUP,    Circuit    Judge   Chicago,    111. 

Hon.  CHRISTIAN  C.  KOHLSAAT.    District   Judge,    N.    D.    Illinois.* Chicago 

Hon.  WILLIAM  J.  ALLEN,  District  Judge.  S.  D.  Illinois Springfield,  111. 
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Hon.  DAVID  J.  BREWER,  Circuit  Justice Washington.  D.  C. 

Hon.  HENRY  C.  CALDWELL,  Circuit  Judge Little  Rock,   Ark. 

Hon.  WALTER  H.  SANBORN,  Circuit  Judge St  Paul,  Minn. 

Hon.  AMOS  M.  THAYER.  Circuit  Judge St  Louis,  Mo. 
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Hon.  JACOB  TRIEBER,  District  Judge,  E.  D.  Arkansas Little  Rock,  Ark. 
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Hon.  WILLIAM  C.  HOOK,  District  Judge,  Kansas Leavenworth,  Kan. 

Hon.  WM.  LOCHREN,  District  Judge,  Minnesota Minneapolis,  Minn. 

Hon.  ELMER  B.  ADAMS,  District  Judge,  B.  D.  Missouri St.  Louis,  Mo. 

Hon.  JOHN  F.  PHILIPS,  District  Judge,  W.  D.  Missouri Kansas  City.  Mo. 

Hon.  W.  H.  MUNGER,  District  Judge,  Nebraska Omaha,  Neb. 

Hon.  CHARLES  F.  AMIDON,  District  Judge,  North  Dakota Fargo,  N.  D. 

Hon.  JOHN  E.  CARLAND,  District  Judge,  South  Dakota Sioux  Falls,  S.  D. 

Hon.  JOHN  A.  MARSHALL,  District  Judge,  Utah Salt  Lake  City,  Utah. 

Han.  JOHN  A.  RINER,  District  Judge.  Wyoming • ....Cheyenne,  Wyo. 
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Hon.  JOSEPH  McKENNA,   Circuit  Justice Washington,    D.   C. 

Hon.  WM.  W.  MORROW,  Circuit  Judge San  Francisco,  CaL 

Hon.  WILLIAM  B.  GILBERT,  Circuit  Judge Portland,  Or. 

Hon.  ERSKINB  M.  ROSS,  Circuit  Judge Los  Angeles,  Cal. 

Hon.  JOHN  J.  DE  HAVEN,  District  Judge,  N.  D.  California San  Francisco,  Cal. 

Hon.  OLIN  WELLBORN,  DUtrlct  Judge,  S.  D.  California Los  Angeles,  Cal. 

Hon.  HIRAM  KNOWLES,  District  Judge,  Montana Helena,  Mont. 

Hon.  CORNBLIU8  H.  HANFORD,  District  Judge,  Washington Seattle,  Wash. 

Hon.  THOMAS  P.  HAWLET,  District  Judge,  Nevada Carson  City,  Nev. 

Hon.  CHARLES  B.  BELLINGER,  District  Judge,  Oregon Portland,  Or. 

Hon.  JAMES  H.  BEATTT,  District  Judge,  Idaho Boise  City,  Idaho. 

Hon.  MELVILLE  C.  BROWN,  District  Judge,  Alaska,  First  Division. Juneau. 

Hon.  ARTHUR  H.  NOTES,  District  Judge,  Alaska,  Second  Division. St  Michaels. 
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Judgment  affirmed,  October  15,  1900.    21  Sup.  Ct  1,  179  U.  S.  1.  45  L. 
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or  foreign  commerce.    24  C.  C.  A.  13. 
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CONSTITUTIONAL  LAW. 
Dae  process  of  law  in  revenue  proceed- 
ings.   8  C.  G.  A.  398. 
Regulation  of  commerce  by  taxation. 

8  C.  C.  A.  492. 

Restrictions  on  grants.    14  C.  G.  A.  6. 
Limitations  of  taxing  power.    23  G.  G. 

A.  515. 
Interference  with  interstate  or  foreign 

commerce.    24  C.  C.  A.  13. 
Constitutional  limitations  of  municipal 

indebtedness.     36  C.  C.  A.  6. 
Trial  by  jury  in  criminal  prosecutions. 

39  C.  OL  A.  275. 

CONTRACT  LABOR. 
Importation  of.     1  G.  G.  A.  52. 

CONTRACTS. 
Implied  obligation  to  pay  for  benefits 

received.    2  C.  C.  A.  488. 
Validity  as  affected   by  public  policy. 

9  C.  C.  A.  666 ;  34  C.  C.  A.  486. 
Relating  to  use  of  trade-mime.     i4  C. 

C.  A.  104. 

Mutuality  in.    15  C.  C.  A.  543. 

Intent  as  an  element  in  offer  and  ac- 
ceptance.    16  C.  C.  A.  199. 

Admiralty  jurisdiction  over.  18  C.  C. 
A.  347;  27  C.  C.  A.  530. 

Of  common  carriers  other  than  for  car- 
riage.   20  C.  C.  A.  521. 

Restraining  competition  in  bidding  for 
public  works.     28  C.  C.  A.  192. 

For  lobby  services.    29  C.  C.  A.  446. 

Breach  of  executory  contract.  30  C.  C. 
A.  210. 

Divisibility  of  contracts.  30  C.  C.  A. 
467. 

Of  persons  non  compos  mentis  under 
guardianship.    34  C.  C.  A.  264. 

Monopolistic  contracts — Validity  as  af- 
fected by  public  policy.  34  C.  C.  A. 
486. 

Marketable  title.     40  C.  C.  A.  592. 

CONTRIBUTION. 
On  marine  loss— General  average.    20 
C.  C.  A.  357. 

COPYRIGHTS. 

Laches  as  a  defense  In  suits  for  in- 
fringement. 22  C.  C.  A.  211;  36 
C.  C.  A.  613. 

Matter  subject  to  copyright.  27  C.  C. 
A.  24a 

CORPORATIONS. 

Citizenship  for  purposes  of  federal  ju- 
risdiction.   6  U.  C.  A.  174. 

Status  of  foreign  corporations.  7  C. 
C.  A.  419. 

Dissolution  of  foreign  corporation.  7 
C.  C.  A.  421. 

Personal  liability  of  directors  for  negli- 
gence. 12  C.  C.  A.  680;  33  C.  C. 
A.  230. 

The  power  of  officers  and  directors  in 
their  individual  capacity  to  deal  with 
corporation.    13  C.  C.  A.  466. 

Stockholders'  liability  to  creditors  in 
equity.     23  C.  C.  A.  315;    33  C.  C. 


CORPORATIONS— Cont'd. 

Exclusion,  regulation,  and  taxation  of 
foreign  corporations.    24  C.  C.  A.  13. 

Power  to  assign  for  benefit  of  credit- 
ors.   24  C.  C.  A.  221. 

Dissolution  and  reincorporation  of  mu- 
nicipal corporations— Effect  on  in- 
debtedness.    33  C.  C.  A.  506. 

Foreign  corporations  "doing  business" 
in  state.     33  C.  C.  A.  585. 

Liability  for  torts.     39  C.  C.  A.  9. 

Rights  and  liabilities  of  pledgees  of 
stock.    42  a  C.  A.  133. 

COSTS. 
Right  to  costs  in  equity.     17  C.  C.  A. 
368. 

COUNTERFEITING. 
Nonmailable  matter.     30  C.  C.  A.  86. 

CREDIT  INSURANCE.     19  C.  C.   A. 
271 :  34  C.  C.  A.  165. 

CRIMINAL  LAW. 
Practice  on  triaf  before  jury.    26  C.  C. 

A.  528. 
Trial  by  jury  in  criminal  prosecutions. 
39  C.  a  A.  275. 

CUSTOMS  DUTIES. 
Interpretation  of  commercial  and  trade 
terms  in  tariff  laws.    18  C.  C.  A.  545. 

DAMAGES. 

For  death  by  wrongful  act.  1  C.  C.  A. 
33. 

Mental  suffering  as  an  element  of  dam- 
age in  general.  *11  C.  C.  A.  556. 

For  mejital  suffering  for  delav  in  de- 
livery of  telegram.  11  C.  C.  A.  571; 
15  C.  G.  A.  250;  28  C.  C.  A.  62. 

Delay  in  transmission  of  telegraphic 
message.     14  C.  C.  A.  177. 

Measure  of,  in  actions  against  tele- 
graph companies.  15  C.  C.  A.  235: 
28  C.  C.  A.  59. 

In  condemnation  proceedings.  16  C.  C. 
A.  468. 

For  persona)  injuries  as  affected  by 
plaintiff's  character  and  condition.  27 
C.  C.  A.  138. 

DEATH  BY  WRONGFUL  ACT. 
Damages.    1  C.  C.  A.  33. 
Statutory  provisions.    1  C.  C.  A.  33. 

DEMURRAGE. 
Quick  dispatch.    14  C.  C.  A.  657;    21 

C.  C.  A.  342. 
Definition  and  general  principles.    21 

C.  C.  A.  337. 

DEPOSITION. 
Examinations  before  trial.    5  C.  C.  A. 
594. 

DIRECTORS. 

Persoual  liability  for  uegligi'uce.  12 
C.  C.  A.  680;    33  C.  C.  A.  2M). 

DISCOVERY. 
Examination  of  party  before  trial.     5 
C.  C.  A.  594. 


Digitized  by  VjOOQIC 


xl 


43  C.  a  A.  REPORTS. 


DISSOLUTION. 
Of  foreign  corporations.     7  C.  C.  A. 

421. 
Of    municipal    corporations—Effect    on 

indebtedness.     33  C.  C.  A.  506. 

DIVORCE. 
Separation  agreements.     38  O.  C.  A. 

DOMICILE. 
Effect   of   change  of  domicile  on   the 
question  of  diverse  citizenship.    10  C. 
C.  A.  251. 

DOWER. 

How  inchoate  right  extinguished.  3  C. 
O.  A.  316. 

In  mines.    3  C.  C.  A.  316. 

What  estate  subject  to  dower.  3  C.  C. 
A.  316. 

Divestiture  of  inchoate  right  by  legisla- 
tive action.    4  C.  C.  A.  295. 

EMINENT  DOMAIN. 
Consequential    and    indirect   damages. 
16  C.  C.  A.  468. 

EQUITY. 
Right  to  costs.     17  C.  C.  A.  368. 
v,  ,.r- *  v,  n^r#  «•««"«.     m  c.  r   A.  458. 
Stockholders'   liability  to  creditors   of 

cuij.wiuiioii.     -•>   C   C    A.   315;    33 

C.  C.  A.  23. 

ESTOPPEL. 
As  against  state  or  United  States.     16 
C.  C.  A.  353. 

EVIDENCE. 

Rules  of  evidence  in  federal  courts- 
Following  state  practice.    5  C.  C.  A. 

594. 
Examination  of  party  before  trial.    5 

C.  C.  A.  602. 
Excluded  from  bill  of  exceptions.     14 

CCA   248 
Expert  testimony.    20  C.  C.  A.  180;  32 

C.  C.  A.  150. 
Burden  of  proof  of  negligence  where 

passenger  has  been  injured.    32  C.  C 

A.  23. 
Evidence    admissible    to    show    injury 

to  live  stock,  during  transportation. 

through  negligence  or  accident.     32 

C.  C.  A.  148. 

EXCEPTIONS,  BILL  OF. 
Time    of    filing— When    regulated    by 

state  practice.    5  C.  C.  A.  594. 
Exclusion  of  evidence  from.    14  C.  C. 

A.  248. 

EXECUTION. 
Supplementary    proceedings — Following 
atate  practice.     5  C.  C.  A.  594. 

EXECUTIVE  DEPARTMENTS. 
Regulations  of.     26  C.  C.  A.  239. 

EXECUTORS    AND    ADMINISTRA- 
TORS. 
Citizenship  as  affecting  the  jurisdiction 
of  the  federal  courts.     10  C.  C.  A. 
252. 


EXTINGUISHMENT. 
Of  maritime  lieno.    17  C.  C.  A.  102. 

FEDERAL  COURTS. 

Jurisdiction  of  circuit  courts  of  appeals 
in  general.  1  C.  C.  A.  6;  32  C.  C. 
A.  475. 

Jurisdiction  as  affected  by  state  laws. 
1  C.  C.  A.  513. 

Jurisdiction  of  circuit  court  of  appeals 

•  to  review  interlocutory  decree  in  pat- 
ent case.     3  C.  C.  A.  572. 

Conformity  of  practice  in  common-law 
actions  to  that  of  state  court.  5  C. 
O.  A.  594;   27  C.  C.  A.  392. 

Jurisdiction  over  corporations.  6  C.  C. 
A.  174. 

State  laws  as  rules  of  decision  in  fed- 
eral courts.  9  C.  C.  A.  548;  11  C. 
C.  A.  71;  29  C.  C.  A.  553. 

Diverse  citisenship  as  a  ground  of  fed- 
eral jurisdiction.  10  C.  C.  A.  249; 
27  C.  C.  A.  298. 

Jurisdiction  in  cases  involving  federal 
question.  11  C.  C.  A.  308;  35  a  O. 
A.  7. 

Jurisdiction  and  judgments  of  Indian 
courts.    11  C.  C.  A.  468. 

Federal  jurisdiction  of  suits  against 
state.    13  C.  C.  A.  165. 

Orders,  decrees,  and  judgments  review- 
able in  circuit  court  of  appeals.  13 
C.  C.  A.  374. 

Jurisdiction  as  affected  by  possession 
of  the  subject-matter.    15  C.  C.  A.  6. 

Enjoining  proceedings  in  state  courts. 
16  C.  C.  A.  90;  27  C.  C.  A.  575. 

Lack  of  jurisdiction  of  United  States 
circuit  court.     16  C.  C.  A.  507. 

Removal  of  causes — Separable  contro- 
versy. 18  C.  C.  A.  86;  35  C.  O.  A. 
155. 

Jurisdiction  in  admiralty  as  to  matters 
.  of  contract.  18  C.  C.  A.  347;  27  C. 
C.  A.  530. 

Jurisdiction  of  circuit  courts  as  deter- 
mined by  the  amount  in  controversy. 
19  C.  C.  A.  75;  36  C.  C.  A.  459. 

Jurisdiction  in  admiralty  to  enforce 
liens  created  by  state  laws.  21  C.  C. 
A.  21. 

Conclusiveness  of  judgment  between 
federal  and  state  courts.  21  C.  C. 
A.  478. 

Conflict  of  jurisdiction  with  state 
courts.  22  C.  C.  A.  356;  26  C.  C. 
A.  49. 

Junsdiction  in  mortgage  foreclosure. 
24  C.  C.  A.  523. 

Jurisdiction  on  habeas  corpus.  25  C. 
C.  A.  4. 

Mandamus  to  enforce  payment  of  judg- 
ment against  municipality.  25  C.  C. 
A.  475. 

Suits  by  and  against  receivers  of.  26 
C.  C.  A.  49. 

Jury  trial—Province  of  court  and  jury. 
26  C.  C.  A.  528. 

Supplementary  and  ancillary  proceed- 
ings and  relief.     36  C.  C.  A.  195. 

Probate  jurisdiction.     36  C.  C.  A.  276. 

Admiralty  jurisdiction  of  suits  between 
foreigners.     37  C.  O.  A.  193. 
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FEDERAL  QUESTIONS. 
As  inferring    jurisdiction  on    United 
J9fetes  courts.      11  O.  C.  A.  308;  35 
a  G  A.  7. 

FEIJX>W  SERVANTS. 
Who  are.     8  C.  C.  A.  668;  9  C.  C.  A. 

586;   31  C.  C.  A.  286. 
Concurrent    negligence   of  master  and 
fellow  servant.     40  C.  C.  A.  236. 

FIDELITY  INSURANCE.    19  C.  O.  A. 
273. 

FIRES. 
As  a  peril  of  the  sea.    19  C.  C.  A.  472. 
Presumption   of  negligence   from   rail- 
road fires.     41  C.  C.  A.  370. 

FORECLOSURE. 
In  federal  courts.     24  C.  C.  A.  523. 
Distribution  of  proceeds.     29  C.  C.  A. 
639. 

FOREIGN  CORPORATIONS. 
Status  under  the  rule  of  comity.    7  C. 

a  A.  419. 
Dissolution.    7  C.  C.  A.  421. 
Exclusion— Regulation     and     taxation. 

24  C.  C.  A.  13. 
What  constitutes  "doing  business"   in 

state.     33  C.  C.  A.  585. 

FRANCHISES. 

As  assets  in  bankruptcy.    43  O.  C.  A. 
389. 

FRAUD. 

In  use  of  trade-marks  and  trade-names. 

17  C.  C.  A.  579,  657;   20  C.  C.  A. 

165;  30  C.  C.  A.  380. 
Nonmailable  matter.     30  C.  C.  A.  86. 

GARNISHMENT. 
Of  receivers.     26  C.  C.  A.  49. 

GENERAL  AVERAGE. 
Marine  insurance.    20  C.  C.  A.  357. 

GUARANTY  INSURANCE.     19  C.  C. 
A.  271. 

GUARDIAN   AND  WARD. 

Citizenship  as  affecting  the  jurisdiction 
of  the  federal  courts.  10  C.  C.  A 
253;  27  C.  C.  A.  300. 

HABEAS  CORPUS. 

Jurisdiction  of  federal  courts.  25  C. 
C.  A.4. 

HUSBAND  AND  WIFE. 
Liability  of  husband  for  negligence  and 

torts  of  wife.     12  C.  C.  A.  196. 
Paraphernal  property.     31  C.  C.  A.  40. 
Separation  agreements.     38  0.  C.  A. 

IMPLICATION. 
Repeal  of  statutes  by  implication.    38 
dC.  A.  136. 

IMPORTATION. 
Of  contract  labor.     1  C.  C.  A.  52. 

INDEBTEDNESS. 

Constitutional  and  statutory  limitations 
of  municipal  indebtedness.  36  C.  C. 
A.  6. 


INDEPENDENT  CONTRACTORS. 
Negligence  of  employe*.     28  C.  C.  A. 
392. 

INDIANS. 
Jurisdiction  and  judgments  of  Indian 
_  courts.     11  C.  C.  A.  468. 
Citizenship  of.     27  C.  C.  A.  298. 

INFANTS. 
Imputed  negligence.     34  C.  C.  A.  4. 
Age   as    affecting   contributory   negli- 
gence.    37  a  C.  A.  362. 

INFRINGEMENT. 

Of  patents,  copyrights,  and  trade- 
marks—Laches as  a  defense.  22  C. 
C.  A.  211. 

Contributory  infringement  of  patents. 
43  C.  C.  A.  479. 

INJUNCTION. 
Restraining  proceedings  in  state  courts. 

16  C.  C.  A.  90;  27  C.  C.  A.  575. 
Restraining  pollution  of  water  courses. 

37  C.  C.  A.  544. 
Right  of  taxpayer  to  enjoin  misuse  of 

public  funds  and  property.     38  C.  O. 

A.  4o8. 

INJURIOUS  NOTICES. 
Nonmailable  matter.     30  C.  C.  A.  93. 

INSANITY. 

Effect  on  the  question  of  suicide  in  in- 
surance suits.  16  C.  C.  A.  623;  28 
C.  C.  A.  284. 

INSURANCE. 

Accident  insurance— Risks  and  causes 

of  loss.     38  C.  O.  A.  3. 
Conditions    in   policy    as    to   time   for 

bringing  suit.     2  O.  C.  A.  473;    35 

C.  C.  A.  404.  * 

Conditions   of   policy— Arbitration.     9 

C.  C.  A.  628;   39  a  O.  A.  389. 
Authority  of  insurance  agent.    13  C. 

C.  A.  292. 
Waiver  of  prepayment  of  insurance  pre- 
miums.    13  C.  C.  A.  292. 
Suicide  as  a  defense  to  a  life  policy. 

16  C.  C.  A.  623;   28  C.  C.  A.  284. 
Credit  insurance.    19  C.  C.  A.  271;  34 

C.  C.  A.  165. 
Guaranty  insurance.    19  C.  C.  A.  27L 
Fidelity  insurance.    19  C.  C.  A.  273. 
Title  insurance.     19  C.  C.  A.  278. 
Marine  insurance.     19  C.  C.  A.  465: 

20  C.  C.  A.  357. 
Waiver  of  condition.    27  C.  C.  A.  46. 
Waiver    by    acceptance    of    premiums. 

33  C.  C.  A.  369. 
What  constitutes  an  insurable  interest 

in  human  life.     39  O.  C.  A.  632. 
Change  of  beneficiary.     40  C.  C.  A.  4. 
Commencement  of  risk.     41  C.  C.  A. 

273. 

INTENT. 
As  an  element  in  offer  and  acceptance 
of  proposition.    16  C.  C.  A.  199. 

INTERSTATE  COMMERCE. 
Taxation  of  by  state.     8  C.  C.  A.  492. 
State  laws  interfering  with   interstate 
commerce.     24  C.  C.  A.  21. 
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JUDGMENT. 
Method  of  entering  judgment  in  federal 

court— Following  state  practice.    5  O. 

C   A   594 
Rendition  on  Sunday.    12  C.  C.  A.  462. 
Finality  of  judgments  for  purposes  of 

review.     17  C.  C.  A.  238;   28  C.  O. 

A.  482:  32  C.  C.  A.  475. 
Conclusiveness  as  between  federal  and 

state  courts.    21  C.  C.  A.  478. 
Enforcement  against  municipality  by 

mandamus.    25  C.  C.  A.  475. 

J  UDICIAL  SALES. 
On  Sunday.    12  O.  C.  A.  462. 
Restraining  competition  in  bidding.    28 
C.  C.  A.  192. 

JURISDICTION. 

Of  federal  courts.  See  "Federal 
Courts." 

Of  circuit  court  of  appeals.  1  C  C.  A. 
6;  32  O.  O.  A.  475. 

Of  supreme  court.    1  C.  C.  A.  9,  11. 

Diverse  citizenship  as  ground  of  federal 
jurisdiction.  10  C.  C.  A.  249;  27  C. 
C.  A.  298. 

Federal  question  as  ground  of  jurisdic- 
tion. 11  C.  C.  A.  308;  35  C.  C. 
A.  7. 

Of  Indian  courts.    11  C.  C.  A.  468. 

As  affected  by  possession  of  the  subject- 
matter.    15  C.  C.  A.  6. 

Removal  of  causes— Separable  contro- 
versy. 18  O.  C.  A.  86;  35  O.  C.  A. 
155. 

Of  circuit  courts  as  determined  by  the 
amount  in  controversy.  19  C.  C.  A. 
75;    36  C.  O.  A.  459. 

Conflict  between  federal  and  state 
courts.    22  C.  C.  A.  "56. 

Probate  jurisdiction.     36  C.  C.  A.  276. 

Admiralty  jurisdiction  of  suits  between 
foreigners.     37  C.  O.  A.  193. 

JURY. 
Right  to  trial  by  jury  in  federal  court 

5  C.  C.  A.  594;  26  C.  C.  A.  528. 
Instructing  jury  and  receiving  verdict 

on  Sunday.     12  C.  C.  A.  462. 
Trial  by  jury  in  criminal  prosecutions. 

39  C.  O.  A.  275. 

LACHES. 

As  a  defense  in  suits  for  infringement 
of  patents,  copyrights,  and  trade- 
marks. 22  C.  C.  A.  211;  36  C.  C. 
A.  613. 

LAND  DEPARTMENT. 
Conclusiveness  and  effect  of  decisions. 
28  C.  C.  A.  344. 

LIBEL  AND  SLANDER. 
Mitigation.     40  C.  C.  A.  168. 

LICENSE. 
Implied  rights  of  licensee  of  a  patent. 

25  C.  C.  A.  280. 
Rights  of  licensee  on  train.     31  C.  C. 

A.  164. 
Licenses  as  assets  in  bankruptcy.    43 

C.  C.  A.  389. 


LIENS. 
Maritime  liens.     15  0.  O.  A.  679;   IT 

C.  C.  A.  102;  21  C.  C.  A.  21. 
Attorneys'  liens.     32  G.  O.  A.  229. 
Maritime  liens  for  torts.     34  C.  C.  A- 
565. 

LIFE  INSURANCE. 
Suicide  as  a  defense.     16  a  0.  A.  623  ^ 

28  C.  C.  A.  284. 
Waiver   by    acceptance   of  premiums. 

33  C.  C.  A.  BQ$. 

LOTTERY. 
What  constitutes.    12  C.  a  A.  34a 
Nonmailable  matter.     30  G.  0.  A.  90- 

MAIL. 
Nonmailable  matter.    30  0.  G.  A.  79. 

MANDAMUS. 
In  aid  of  appeals.    10  G.  G.  A.  450. 
To    enforce    payment    of    judgment 

against  municipality.    25  G.   C.  A. 

475. 

MARINE  INSURANCE. 
Perils  of  the  sea.     19  C.  C.  A.  465. 
General  average.     20  G.  G.  A.  357. 

MARITIME  LIENS. 
For  supplies  and  services.    15  C.  O.  A. 

679. 
Waiver  and  extinguishment.     17  C.  C. 

A.  102.  _ 

Created  by  state  laws.    21  C.  C.  A.  2U 
For  torts.     34  C.  C.  A.  565. 

MASTER  AND  SERVANT. 
Who  are  fellow  servants.    8  C.  C.  A. 

668;  9  C.  C.  A.  596;  31  C.  C.  A.  286. 
Liabilities  of  carriers  for  injuries  cans- 

ed  by  negligence  or  torts  of  servants. 

10  C.  C.  A.  466;   27  C.  O.  A.  651. 
Negligence  of  employ^  of  independent 

contractor.     28  C.  C.  A.  392. 
Negligence  of  both.     30  C.  C.  A.  678. 
Duty  of  railroad  companies  to  furnish, 

safe  appliances.     37  C.  C.  A.  8. 
Assumption  of  risk  incident  to  employ- 
ment.    38  O.  C.  A.  314. 
Concurrent   negligence  of  master  and. 

fellow  servant.    40  C.  C.  A.  236. 

MASTERS  IN  CHANCERY. 
Compensation.    27  O.  C.  A.  475. 

MENTAL  SUFFERING. 
As  an  element  of  damages.     11  O.  C~ 

A.  556. 
Damages   for,   by  delay  in   delivering: 
telegram.     11  C.  C.  A.  571;  15  C.  C. 
A.  250;  28  C.  C.  A.  62. 

MINES  AND  MINING. 
Right  of  dower  in  mines.    3  G.  0.  A. 

316. 
Mining  partnerships.     35  C.  G.  A.  515. 

MONOPOLIES. 

Constitutional  restrictions  on  grant.  14 
C.  C.  A.  6. 

Monopolistic  contracts — Validity  as  af- 
fected by  public  policy.  34  C.  C.  A- 
486. 
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MORTGAGES. 
Equitable    mortgagee  —  Agreement    to 

give  a  mortgage.      18  C.  C.  A.  458. 
Names  of  parties  in  deeds  and  mortga- 
ges.   23  C.  C.  A.  146. 
Foreclosure   in    federal    courts.    24   0. 

a  A.  523. 
Distribution  of  proceeds  on  foreclosure. 

29  C.  C.  A.  639. 
Taxation  of.     31  C.  C.  A.  467. 
Subrogation  to  rights  of  mortgagee.  42 
C.  C.  A.  304. 

MUNICIPAL  CORPORATIONS. 
Liability  for  torts  of  public  officers.     14 

C.  C.  A.  534. 
Enforcement     of     judgment     against 

municipality   by   mandamus.    25  G. 

C.  A.  475. 
Dissolution  and  reincorporation— Effect 

on  indebtedness.     33  C.  C.  A.  506. 
Constitutional  and  statutory  limitations 

of  municipal  indebtedness.     36  C.  C. 

A.  6 
Right  of  taxpayer  to  enjoin  misuse  of 

public  funds  and  property.     38  O.  C. 

A.  458. 
Bona     fide    purchasers     of    municipal 

bonds.    41  C.  C.  A.  6. 

NAMES. 

Of  parties  in  deeds  and  mortgages 
23  C.  C.  A.  14a 

NEGLIGENCE. 

Liabilities  of  carriers  for  negligence  of 
servants.  10  C.  C.  A.  466;  27  C.  C. 
A.  651. 

Of  wife— Liability  of  husband.  12  C. 
C.  A.  196. 

Personal  liability  of  directors.  12  C. 
C.  A.  680;    33  C.  C.  A.  230. 

In  transmission  of  telegram.  14  C.  C. 
A.  177. 

Of  employes.     28  C.  C.  A.  392. 

Duty  of  railroads  to  give  warning  sig- 
nals at  crossing.     29  C.  C.  A.  90. 

Of  both  master  and  servant.  30  C.  C. 
A.  67a 

Injuries  to  trespasser  on  train.  31  C. 
C.  A.  76. 

Injuries  to  one  traveling  on  pass.  31 
C.  C.  A.  164. 

Injuries  to  licensee  on  train.  31  C.  C. 
A  164. 

Injuries  to  servant.     31  C.  C.  A.  286. 

Burden  of  proof  where  passengers  have 
been  injured.     32  C.  C.  A.  23. 

Evidence  admissible  to  show  injury  to 
live  stock  through  negligence  or  acci- 
dent during  transportation.  32  C.  C. 
A  148. 

Imputed  to  infant.     34  C.  C.  A.  4. 

Sleeping-car  companies.  34  C.  C.  A. 
386. 

Duty  of  railroad  companies  to  furnish 
safe  appliances.     3i  C.  C.  A.  8. 

Age  as  affecting  contributory  negli- 
gence.    37  a  C.  A.  362. 

Concurrent  negligence  of  master  and 
fellow  servant.     40  C.  C.  A.  236. 

Care  required  of  motormen.  40  C.  C. 
A  361. 


NEGLIGENCE-Confd. 
Presumption   from   railroad   fires.     41 
C.  C.  A.  370. 

NEUTRALITY   LAWS. 
Object  and  scope  of  neutrality  law.    2& 
C.  C.  A.  66SL 

NEW  TRIAL. 
When  granted  in  federal  courts.    5  C 
C.  A.  594. 

NON  COMPOS  MENTIS. 
Contracts  of  persons  non  compos  men- 
tis under  guardianship.     34  C.  C.  A. 
264. 

NONMAILABLE  MATTER. 
Obscene  matter.     30  C.  C.  A.  79. 
Frauds  and  counterfeiting.     30  0.  CL 

A  86 
Lotteries.     30  C.  C.  A.  90. 
Injurious  notices.     30  C.  C.  A.  93. 
Threatening  and  dunning  postal  cards. 

30  C.  C.  A.  94. 

NONRESIDENTS. 
Taxation  of  property.    31  C.  C.  A.  467. 

OBSCENE  MATTER. 
Nonmailable  matter.     30  C.  C.  A.  79. 

OFFICE  AND  OFFICER. 
Torts  of  public  officers.     14  C.  C.  A. 

534. 
Liabilities  of  sureties  for  acts  of  offi- 
cers under  color  of  office.    43  C.  C. 
222. 

PARAPHERNAL  PROPERTY. 
What  constitutes.     31  C.  C.  A.  40. 

PARENT. 
Death  of  child  by  wrongful  act— Dam- 
ages.   1  C.  C.  A.  34. 

PARTIES. 
To  actions  in  federal  courts.     5  C.  0. 

A.  594;  27  C.  C.  A.  299. 
Citizenship  as  affecting  the  jurisdiction 

of  the  federal  courts.     10  C.  C.  A. 

254;   27  C.  C.  A.  298;   32  C.  C.  A. 

479. 
Names   of,    in    deeds   and    mortgages. 

23  C.  C.  A.  146. 

PARTNERSHIP. 
Mining  partnerships.    35  C.  C.  A.  515. 
Purchase  of  co-partner's  interest.     40 
C.  C.  A.  508. 

PASSENGERS. 

Duty  of  carrier  to  protect  from  danger- 
ous fellow  passengers.  4  C.  C.  A. 
231. 

Right  of  carrier  to  restrain  or  expel  dis- 
orderly passenger.    4  C.  C.  A.  231. 

Duties  and  liabilities  of  sleeping-car 
companies  towards.  10  C.  C.  A.  335 ; 
34  C.  C.  A.  380. 

Rights  against  carriers  for  injuries 
caused  by  negligence  or  torts  of  serv- 
ants.   10  C.  C.  A.  466. 

Rights  of  persons  traveling  on  a  pass*. 

31  C.  C.  A.  164. 
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PASSENGERS-Cont'd. 

Burden  of  proof  of  negligence  for  inja- 
riee  to.     32  C.  C.  A.  23. 

Limitation  of  carrier's  liability  for  in- 
juries to  passengers.     32  C.  G.  A. 

Limitation  of  carrier's  liability  for  in- 
juries to  passenger  by  condition  on 
ticket.     32  C.  C.  A.  302. 

Limitation  of  liability  by  carrier  for 
injuries  to  passenger  traveling  on 
pass.     32  C.  C.  A.  &>5. 

Limitation  of  carrier's  liability  for  in- 
juries to  baggage.     32  C.  C.  A.  308. 

Continuance  of  passenger  relation.  40 
C.  C.  A.  437. 

PATENTS.  _  ^ 

To  public  lands— Cancellation.  22  C. 
C.  A.  38. 

PATENTS  FOR  INVENTIONS. 

Effect  of  previous  adjudication  on  cir- 
cuit court  of  appeals.  3  C.  C.  A. 
565;  27  C.  C.  A.  427;  32  C.  C.  A. 
475. 

Review  of  interlocutory  decree  granting 
or  continuing  injunction  in  circuit 
court  of  appeals.  3  C.  C.  A.  572; 
27  C.  C.  A.  189;  32  C.  C.  A.  484. 

Pleading  in  infringement  suits.  19  C. 
C.  A.  595. 

Laches  as  a  defense  in  suits  for  in- 
fringement. 22  C.  C.  A.  211;  36  C. 
C.  A.  613.  4    IUS     . 

Power  of  patentee  to  control  his  in- 
vention.   25  C.  C.  A.  280. 

Contributory  infringement  of  patents. 
43  C.  C.  A.  479. 

PAYMENT. 
Implied  obligation  to  pay  for  benefits 
received.    2  C.  C.  A.  488. 

PERILS  OF  THE  SEA. 
Damages  to  ship  and  cargo  by  vermin. 

18  C.  C.  A.  231;  19  C.  C.  A.  473. 
Damages  to  ship  and  cargo  through  va- 
rious causes.     19  C.  C.  A.  465. 

PLEADING. 

In  common-law  actions  in  federal 
courts.     5  O.  C.  A.  594. 

Averments  of  citizenship  to  show  ju- 
risdiction in  federal  courts.  10  C.  C. 
A.  261. 

In  patent  infringement  suits.  19  O.  C. 
A.  595. 

PLEDGES. 

Rights  and  liabilities  of  pledgees  of 
corporate  stock.    42  C.  C.  A.  133. 

POST  OFFICE. 
Nonmailable  matter.     30  C.  O.  A.  79. 

PRACTICE. 
As  regulated  by  state  laws.    1  C.  C.  A. 
515;  5  C.  C.  A.  594;  9  C.  C.  A.  548. 

PREJUDICE. 
A 8  ground  for  removal  of  causes.    8  C 
C.  A.  95. 


PRINCIPAL  AND  AGENT. 

Agency  implied  from  course  of  dealing*. 

42  C.  C.  A.  221. 
liability    of    principal    for    torts    of 
agent.    43  C.  C.  A.  36. 

PRINCIPAL  AND  SURETY. 
Liabilities  of  sureties  for  acts  of  offi- 
cers under  color  of  office.    43  C.  C. 
A.  222. 

PROBATE. 
Jurisdiction  of  federal  courts.     36  C. 
C.  A.  276. 

PUBLIC  LANDS. 
Liability  of  purchaser  holding  equitable 

title  to  state  taxation.     4  C.  C.  A. 

196. 
Not  subject  to  state  taxation.    4  O.  C 

A.  196. 
Decisions  of  land   department— Their 

conclusiveness  and  effect.    22  C.   C. 

A.  38;    28  C.  C.  A.  344. 

PUBLIC  FUNDS. 
Right  of  taxpayer  to  enjoin  misuse  of 
public  funds  and  property.     38  C.  C. 
A.  458. 

PUBLIC  POLICY. 
As  affecting  contracts.    9  C.  C.  A.  666. 
Contracts   for   lobby   services.     29    C. 

C.  A.  446. 
As  affecting  monopolistic  contracts.     34 
C.  C  A.  480. 

QUIETING  TITLE. 
Necessity  of  possession  in  suits  to  quiet 
title.     39  d  C.  A.  522. 

RAILROADS.     (See  "Carriers.") 
When  land  grants  taxable.    4  C.  C.  A. 

196. 
Duty  to  give  warning  signals  at  cross- 
ing.    29  C.  C.  A.  90. 
Duty  of  railroad  companies  to  furnish 

safe  appliances.     3i  C.  C.  A.  8.> 
Location  and  establishment  of  stations. 

41  C.  C.  A.  219. 
Presumption  of  negligence  from  fires. 

41  C.  C.  A.  370. 
Injuries  to  persons  at  stations.    41  C. 

C.  A.  550. 
Abandonment  or  forfeiture  of  right  of 

way.    42  C.  C.  A.  576. 

RECEIVERS. 

Citizenship  as  affecting  the  jurisdiction 
of  the  federal  courts.    10  C.  C.  A.  253. 

Actions  by  and  against.  26  C.  C.  A. 
49. 

Nature  of  certificates.  26  C.  C.  A. 
350. 

KEMOVAL  OF  CAUSES. 
As  restricted  by  state  laws.    1  C.  C.  A. 

515. 
For  prejudice  or  local  influence.     8  C. 

C.  A.  95. 
Separable   controversy.     18   C.    O.    A. 

86;   35  C.  C.  A.  155. 
Actions  against  federal  receivers.    26 

C.  C.  A.  49. 
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REPEAL  OF  STATUTES. 
Repeal  of  statutes  by  implication.     88 
O.  O.  A.  136. 

REVIEW. 

Necessity  of  leave  to  file  bill  of  re- 
view after  decision  on  appeal.  4  C. 
a  A.  72. 

In  bankruptcy  cases.    43  0.  0.  A.  9. 

RISKS. 

Assumption  of  risk  incident  to  employ- 
ment.    38  C.  a  A.  314. 

SALE 
Of  patent.    25  G.  G.  A.  280. 

SALVAGE. 
Awards  in  federal  courts.     30  C.  C.  A. 
280. 

SEPARABLE  CONTROVERSIES. 
As  ground  for  removal  of  cause.    18  G. 
O.  A.  86;  35  a  C.  A.  155. 

SEPARATION  AGREEMENTS.    38  C. 
C.  A.  608. 

SHAREHOLDERS. 
In  national  banks.    15  G.  G.  A.  130. 

SHIPPING. 

Quick  dispatch.  14  0.  C.  A.  657;  21 
C.  C.  A.  342. 

Implied  warranty  of  seaworthiness.  15 
C.  C.  A.  388. 

Damages  to  ships  and  cargoes  by  ver- 
min. 18  C.  C.  A.  231;  19  C.  C.  A. 
473. 

Admiralty  jurisdiction  over  contracts. 
18  C.  C.  A.  347;  27  C.  C.  A.  530. 

Loss  by  perils  of  the  sea.  19  C.  C.  A. 
465. 

General  average.     20  G.  C.  A.  357. 

Demurrage.    21  C.  C.  A.  337. 

SIGNALS. 
At  railroad  crossings.    29  C.  C.  A.  90. 

SLEEPING-CAR  COMPANIES. 

Their  duties  and  liabilities  towards 
their  passengers.  10  G.  G.  A.  335; 
34  C.  C.  A.  386. 

STATE  COURTS. 
Proceedings  enjoined  by  federal  courts. 

16  C.  C.  A.  90;  27  C.  C.  A.  575. 
Jurisdiction  of  state  courts  to  enforce 

maritime  liens  under  state  laws.    21 

C.  C.  A.  21. 
Conclusiveness  of  judgments  between 

federal  and  state  courts.    21  C.  C 

A.  478. 
Conflict  of   jurisdiction   with   federal 

courts.    22  C.  O.  A.  356. 

STATES. 
Federal    jurisdiction    in    suit    against 

state.     13  C.  C.  A.  165. 
Estoppel  against.    16  G.  G.  A.  353. 

STATUTES. 
Construction  of  statutes.    U  0.  G.  A. 

7L 
Constitutional  and  statutory  limitations 

of  municipal  indebtedness.     36  0.  O. 

A.  6. 


STATUTES— Cont'd. 
Statutory  exemptions  of  bufldiDg  and 

loan  associations  from  operation  of 

usury  laws.     36  G.  O.  A.  343. 
Repeal  of  statutes  by  implication.     3& 

G.  a  A.  136. 
Power  of  legislature  to  pass  curative- 

statutes.    &  O.  O.  A.  180. 

STOCKHOLDERS. 
Liability  to   creditors  of  corporation. 

23  C.  C.  A.  315;  33  C.  C.  A.  23. 

STREET  RAILROADS. 
Care  required  of  motormen.     40  0.  CI 
A.  361. 

SUBROGATION. 
To  rights  of  mortgagee.    42  O.  0.  A» 
304. 

SUICIDE. 
As  a  defense  to  a  suit  for  life  insur- 
ance.    16  C.  0.  A.  623;  28  C.  0.  A. 
284. 

SUNDAY. 
As  dies  non  juridicus.     12  G.  G.  A» 
462. 

SUPREME  COURT. 
Certiorari  to  circuit  court  of  appeals. 

I  C.  C.  A.  5. 
Jurisdiction.     1  C.  G.  A.  9,  11. 

TARIFF  LAWS. 
Interpretation  of  commercial  and  trade 
terms.    18  C.  C.  A.  545. 

TAXATION. 
Of  railroad  land  grants.     4  C.  O.  A. 

196. 
Of  equitable  title  to  public  lands.    4  0. 

C.  A.  196. 
Lands  of  the  United  States  not  subject 

to  state  taxation.  4  C.  C.  A.  196. 
Due  process  of  law.  8  C.  C.  A.  39a 
Notice   of   equalization.     8  G.   G.  A. 

400. 
Forfeiture  for  nonpayment.    8  0.0.  A 

401. 
Regulation  and  taxation  of  interstate 

commerce  by  state.     8  C.  C.  A.  492; 

24  C.  C.  A.  21. 

Limitations  of  taxing  power  from  mu- 
tual independence  of  federal  and 
state  governments.    23  C.  C.  A.  515. 

Of  foreign  corporations.  24  C.  C.  A. 
13. 

Tax  deed  as  color  of  title.  24  G.  G.  A. 
402. 

Of  intangible  property  of  nonresidents. 
31  C.  C.  A.  467. 

TELEGRAPH  COMPANIES. 

Measure  of  damages  in  actions  against. 

II  C.  C.  A.  556. 

Damages  for  mental  suffering  from  de- 
lay in  delivering  telegram.  11  C.  C. 
A.  571;  15  C.  C.  A.  250;  28  C.  C. 
A.  62. 

Delay  in  transmission  of  message.  14 
C.  C.  A.  177. 
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THREATENING  POSTAL  CARDS, 
Nonmailable  matter.     30  C.  C.  A.  94. 

TITLE  INSURANCE.    19  C.  C.  A.  27a 

TOUTS. 

Liabilities   of   carriers    for    negligence 

and  torts  of  servants.     10  C.  C.  A. 

466;  27  C.  C.  A.  661. 
Of  wife— Liability  of  husband.     12  C. 

C.  A.  196. 
Of  public  officers.    14  C.  C  A.  534. 
A 8  affecting  demurrage.    21  C.  C.  A. 

345. 
Maritime  liens  for  torts.     34  C.  C.  A. 

565. 
Liability  of  corporation  for  torts.     39 

C.  C.  A.  9. 
Liability    of    principal    for    torts    of 

agent.     43  C.  C.  A.  36. 

TRADE-MARKS  AND  TRADE- 
NAMES. 

Contracts  relating  to  use.  14  C.  C.  A. 
104. 

Assignment  of  right  to  use  a  person's 
name.     17  C.  C.  A.  579. 

Right  to  use  one's  own  name.  17  C.  C. 
A.  579;  27  C.  C.  A.  357. 

Use  of  corporate  and  firm  names.  17 
C.  C.  A.  579;   27  C.  C.  A.  357. 

Use  of  geographical  names.  17  C.  C. 
A.  657;   35  C.  C.  A.  242. 

Unfair  competition.  20  C.  C.  A.  165; 
30  C.  C.  A.  376. 

Laches  as  a  defense  in  suits  for  in- 
fringement. 22  C.  C.  A.  211;  36  C. 
C.  A.  613. 

What  names  subject  to  exclusive  use  as 
trade-names.     27  C.  C.  A.  357. 

Misleading  or  false  labels.  29  C.  C. 
A.  250. 

Abandonment.     33  C.   C.  A.   294. 

TRESPASSER. 

Rignts  of  trespasser  on  train. 
C.  A.  76. 


31  C. 


TRIAL. 
Right  to  jury  in  federal  court    5  C.  C. 

A.  603;  26  C.  C.  A.  528. 
Instructing  jury  and  receiving  verdict 

on  Sunday.    12  C.  C.  A.  462. 
Trial  by  jury  in  criminal  prosecutions. 

39  C.  a  A.  275. 


TRUSTEES. 
Citizenship  as  affecting  the  jurisdiction 
of  the  federal  courts.     10  a  C.  A. 
252;  27  C.  C.  A.  300. 

TRUSTS. 
Assets  of  corporation  when  trust  fund 
for  creditors.    23  C.  C.  A.  315. 

UNITED  STATES. 
Estoppel  against.    16  C.  C.  A.  353. 
Assignment  of  claims  and  government 
contracts.    22  C.  C.  A.  650. 

USURY. 
Statutory  exemptions  of  building  and 
loan  associations   from   operation    of 
usury  laws.     36  C.  O.  A.  343. 

VENDOR  AND  PURCHASER. 
Marketable  title.     40  C.  C.  A.  592. 

WAIVER. 
Of  prepayment  of  insurance  premiums. 

13  C.  C.  A.  292. 
Of  maritime  liens.     17  C.  C.  A.   102. 
Of  conditions  of  insurance.    27  C.   C. 

A.  46. 
Of  defense  by  acceptance  of  premiums. 

33  C.  C.  A.  369. 

WAREHOUSEMEN. 
Liability  of  carriers  as.     20  C.  C.  A. 
529. 

WATERS  AND  WATER  COURSES. 
Pollution  of  water  courses.     37  C.  O. 
A.  538. 

WIFE. 

Death  of  husband  by  wrongful  act- 
Damages.     1  C.  C.  A.  33. 

Liability  of  husband  for  torts  of.  12  C. 
C.  A.  196. 

WITNESS. 
Competency  in  federal  courts— Follow- 
ing state  practice.    5  C.  C.  A.  594; 
21  C.  C.  A.  278. 
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CASES 


ARGUED  AND  DETERMINED 

IN    THE 

UNITED  STATES  CIRCUIT  COURTS  OF  APPEALS. 


(102  Fed.  785.) 

In  re  EGGERT. 

(Circuit  Court  of  Appeals,  Seventh  Circuit.    June  15,  1900.) 

No.  656. 

1  Bankruptcy— Preferknces— Creditor's   Knowledge  op  Debtor's  Insol- 
vency. 

In  determining  whether  the  taking  of  security  by  a  creditor  constitutes 
an  illegal  preference,  under  Bankr.  Act  1898,  §  Mb,  the  creditor  is  not  to 
be  charged  with  knowledge  of  his  debtor's  financial  condition  from  mere 
nonpayment  of  his  debt,  or  from  circumstances  which  give  rise  to  mere 
suspicion  in  his  mind  of  possible  insolvency.  On  the  other  hand,  it  is  not 
essential  that  the  creditor  should  have  actual  knowledge  of,  or  belief  in. 
his  debtor's  insolvency,  but  it, is  sufficient  if  he  has  reasonable  cause  to 
believe  him  insolvent.  If  facts  and  circumstances  with  respect  to  the 
debtor's  financial  condition  are  brought  home  to  him  such  as  would  put 
an  ordinarily  prudent  man  upon  inquiry,  the  creditor  is  chargeable  with 
knowledge  of  the  facts  which  such  inquiry  should  reasonably  be  expected 
to  disclose. 

2.  Same— Review  on  Petition  for  Revision— Findings. 

A  finding  that  a  creditor  of  a  bankrupt  did  not  have  reasonable  ground 
to  believe  his  debtor  to  be  insolvent  at  the  time  he  obtained  security  for 
his  debt  is  one  of  fact,  rather  than  law,  and  cannot,  therefore,  be  reviewed 
by  the  circuit  court  of  appeals  on  a  petition  for  revision  tiled  under  Bankr. 
Act  1898,  §  24b.  i 

3.  Same -Jurisdiction  to  Review  on  Petition. 

Query:  Can  the  action  of  the  court  of  bankruptcy  be  reviewTed  on  orig- 
inal petition  in  cases  where  an  appeal  lies? 

On  Review  of  an  Order  of  the  District  Court  of  the  United  States  for 
the  Eastern  District  of  Wisconsin. 

On  the  18th  day  of  January,  1900,  William  T.  Doyle,  the  trustee  in  bank- 
ruptcy of  Louis  A.  Eggert,  filed  his  petition  in  this  court  seeking  a  review  and 
reversal  of  an  erder  of  the  court  below.  The  petition  in  substance  alleges 
the  adjudication  in  bankruptcy,  the  appointment  of  the  trustee,  and  asserts  that 
the  Rundle-Spenee  Manufacturing  Company  on  the  1st  day  of  July,  1899,  being 
a  creditor  of  the  bankrupt  to  the  amount  of  $1,373.04,  and  within  four  months 
prior  to  the  bankruptcy,  received  from  the  bankrupt  a  partial  assignment  of 
a  claim  against  the  city  of  Milwaukee  as  security  for  its  debt.     On  the  30th 

1  See  note  at  end  of  case. 
43  C.C.A.— 1 
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day  of  August,  1899,  by  stipulation  between  the  Rundle-Spence  Manufacturing 
Company  and  the  trustee,  the  latter  was  allowed  to  receive  from  the  city 
of  Milwaukee  the  amount  of  Eggert's  claim,  without  prejudice  to  the  rights 
of  the  Rundle-Spence  Manufacturing  Company  to  assert  in  the  bankruptcy 
court  Its  claim  thereto  to  the  extent  of  the  amount  assigned.  Upon  receipt 
by  the  trustee  of  the  amount  of  the  claim  against  the  city,  the  Rundle-Spence 
Manufacturing  Compauy  filed  its  claim  in  the  court  of  bankruptcy,  asserting, 
its  right  to  be  paid  out  of  the  fund  received  the  sum  of  $1,241.10,  being  the 
amount  assigned  to  it  by  the  bankrupt.  The  petition  further  states  that  upon 
the  hearing  of  this  claim  the  referee  found  the  following  facts  and  conclusion 
of  law. 

Findings  of  Fact. 

(1)  I  find  that  on  the  1st  day  of  July,  1899,  Louis  A.  Eggert,  the  bankrupt 
herein,  was  indebted  to  the  Rundle-Spence  Manufacturing  Company  in  the 
sum  of  thirteen  hundred  seventy-three  dollars  and  four  cents  ($1,373.04)  for 
merchandise  delivered  between  the  28th  day  of  April,  1899,  and  the  5th  day  of 
June,  1899,  on  credit.  That  on  the  1st  day  of  July,  1899,  Rundle-Spence  Man- 
ufacturing Company  adjusted  its  account  with  the  said  Louis  A.  Eggert  by 
giving  him  a  discount  of  ten  per  cent.,  which  Is  the  usual  discount  for  cash  in 
that  line  of  business,  and  was  done  pursuant  to  the  contract  under  which  the 
goods  were  purchased,  and  agreeing  to  accept  twelve  hundred  forty-one  dol- 
lars and  ten  cents  ($1,241.10)  in  payment,  and  that  on  said  1st  day  of  July 
said  Louis  A.  Eggert  gave  an  order  for  the  sum  of  twelve  hundred  forty-one 
dollars  and  ten  cents  ($1,241.10)  on  the  city  of  Milwaukee,  directing  it  to  pay 
that  amount  to  the  Rundle-Spence  Manufacturing  Company  from  any  moneys 
due  or  to  become  due  the  said  Eggert;  that  said  order  was  informal  and  sub- 
sequently on  the  5th  day  of  July,  1899,  the  said  Louis  A.  Eggert  made  an 
assignment  to  the  Rundle-Spence  Manufacturing  Company  of  the  amounts  due 
or  to  become  due  him  from  the  city  of  Milwaukee  by  reason  of  a  certain  con- 
tract for  plumbing  on  the  Fifth  Ward  School,  to  the  amount  of  twelve  hundred 
forty-one  dollars  and  ten  cents  ($1,241.10);  and  that  the  said  assignment  was 
on  the  5th  day  of  July,  1899,  filed  with  the  city  treasurer  and  the  city  clerk 
of  the  city  of  Milwaukee  by  the  Rundle-Spence  Manufacturing  Company. 

(2)  That  the  bankrupt,  Louis  A.  Eggert,  for  a  number  of  years  previous  to 
the  17th  of  August,  1899,  the  date  of  the  filing  of  the  petition  In  bankruptcy, 
was  engaged  in  the  plumbing  business  in  the  city  of  Milwaukee.  That  the 
Rundle-Spence  Manufacturing  Company  is  a  corporation  engaged  in  the  manu- 
facture and  sale  of  plumbing  supplies  at  Milwaukee,  Wisconsin.  That  the  said 
Rundle-Spence  Manufacturing  Company  and  other  corporations  and  firms  en- 
gaged in  a  similar  business  are  members  of  an  association  which  meets  a 
number  of  times  each  month,  the  purposes  of  said  association  being  for  the 
mutual  protection  of  the  members,  and  the  exchange  of  information  as  to 
trade  matters  and  the  standing  of  parties  to  whom  the  members  are  selling 
goods  on  credit.  That,  under  the  rules  of  the  association  If  any  debtor  of  any 
member  of  the  association  fails  to  meet  his  obligations  promptly  and  allows 
accounts  against  him  to  remain  unpaid,  he  is  placed  upon  the  cash  list  and 
no  member  of  the  association  can  give  him  credit  or  furnish  him  any  good* 
except  for  cash.  That  at  a  meeting  of  the  association  held  on  the  18th  of  May, 
1899,  at  which  a  representative  of  Rundle-Spence  Manufacturing  Company  was 
present,  Louis  A.  Eggert,  the  bankrupt,  was  reported  as  being  behind  in  his 
payments,  and  entitled  to  no  further  credit  from  the  members  of  the  associa- 
tion. That  on  the  15th  day  of  June,  1899,  at  another  meeting  of  the  associa- 
tion, at  which  a  representative  of  Rundle-Spence  Manufacturing  Company  was 
present,  the  report  showing  that  Louis  A.  Eggert  was  behind  In  his  payments 
was  renewed,  and  the  Rundle-Spence  Manufacturing  Company  also  reported 
that  its  account  against  Eggert,  amounting  to  thirteen  hundred  seventy-three 
dollars  and  four  cents  ($1,373.04),  was  past  due.  That  the  bankrupt  at  the 
said  meeting  was  placed  upon  the  cash  list,  and  could  no  longer  obtain  credit 
from  the  said  Rundle-Spence  Manufacturing  Company  or  any  other  member 
of  the  association.  That  at  the  time  the  Rundle-Spence  Manufacturing  Com- 
pany took  the  assignment  of  the  claim  from  the  bankrupt  against  the  city,  to 
wit,  on  the  1st  day  of  July,  1899,  said  Rundle-Spence  Manufacturing  Company 
knew  that  the  said  Eggert  was  behind  in  his  payments  with  his  creditors,  and 
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could  obtain  no  goods  or  merchandise  from  members  of  the  association  except 
for  cash.  That  the  fact  that  Eggert  was  reported  as  being  behind  in  his  pay- 
ments did  not  in  itself  Indicate  that  he  was  insolvent;  that  the  Rundle-Spence 
Manufacturing  Company  prior  to  the  taking  of  the  assignment  of  the  said 
claim  made  no  investigation  or  inquiry  as  to  whether  the  said  Eggert  was 
solvent  or  insolvent  and  that  in  obtaining  the  assignment  of  said  claim 
against  the  city  of  Milwaukee  the  said  Rundle-Spence  Manufacturing  Company 
practiced  no  fraud  or  deceit,  nor  did  it  act  in  collusion  with  the  bankrupt. 

(3)  That  the  petition  in  bankruptcy  herein  was  filed  on  the  17th  day  of 
August,  1899,  and  that  the  assignment  of  the  claim  against  the  city  of  Mil- 
waukee by  the  bankrupt  to  the  Rundle-Spence  Manufacturing  Company  was 
made  within  four  months  prior  thereto,  and  that  on  the  1st  day  of  July,  1899, 
Louis  A.  Eggert,  the  bankrupt,  was  insolvent,  and  that  the  effect  of  the  en- 
forcement of  the  transfer  by  the  bankrupt  to  the  Rundle-Spence  Manufacturing 
Company  will  enable  it  to  obtain  a  greater  percentage  on  its  debt  than  other 
creditors  of  the  same  class. 

(4)  That  the  Rundle-Spence  Manufacturing  Company  on  the  16th  day  of 
September,  1809,  filed  Its  claim  in  the  proceedings  herein,  in  which  It  set  forth 
that  at  the  time  of  the  filing  of  the  petition  In  bankruptcy  the  bankrupt  was 
indebted  to  It  in  the  sum  of  thirteen  hundred  and  seventy-three  dollars  and 
four  cents  ($1,373.04),  and  that  it  held  as  security  therefor  the  assignment 
of  the  claim  against  the  city  of  Milwaukee.  That  there  is  a  conflict  of  testi- 
mony as  to  whether  the  assignment  was  taken  in  payment  or  as  security,  the 
bankrupt  testifying  that  it  was  taken  as  security,  and  the  treasurer  of  the 
Rundle-Spence  Manufacturing  Company  that  It  was  understood  and  agreed 
that  it  was  taken  in  payment,  although  no  receipt  was  given  therefor,  and 
that  the  claim  was  filed  under  a  misapprehension.  It  not  being  necessary 
for  the  purpose  of  this  decision,  I  do  not  here  determine  whether  It  was  taken 
either  in  payment  or  as  security. 

Conclusion  of  Law. 

(1)  As  a  conclusion  of  law,  I  find  that  the  Rundle-Spence  Manufacturing 
Company  at  the  time  of  the  obtaining  of  the  assignment  of  the  claim  against 
the  city  of  Milwaukee  from  the  bankrupt,  to  wit,  on  the  1st  day  of  July,  1899. 
had  no  knowledge  of  the  fact  that  the  said  Louis  A.  Eggert,  the  bankrupt 
herein,  was  insolvent,  and  had  no  reasonable  cause  to  believe  that  it  was  in- 
tended by  the  transfer  to  give  it  a  preference. 

Thereupon  the  referee  ordered  that  the  petition  of  the  Rundle-Spence  Man- 
ufacturing Company  be  granted,  and  that  the  trustee  pay  to  that  company  the 
sum  of  $1,241.10,  and  upon  such  payment  being  made  the  claim  of  the  Rundle- 
Spence  Manufacturing  Company  filed  in  the  proceedings  of  September  6,  1899, 
be  expunged.  Thereafter,  on  the  10th  day  of  December,  1899,  an  application 
was  made  to  the  district  court  for  a  review  of  the  order  of  the  referee,  upon 
which,  on  the  8th  day  of  January,  1900,  an  order  was  made  affirming  the  order 
of  the  referee.  The  petition  further  claims  that  by  virtue  of  section  60,  subds. 
•♦a,"  "b"  of  the  bankrupt  act  (30  Stat  544,  c.  541),  and  under  the  findings  of 
fact,  the  transfer  was  avoided,  and  that  it  was  also  repugnant  to  section  67e 
of  that  act,  and  asks  for  a  review  and  reversal  of  the  order  of  the  district 
court. 

W.  P.  Bloodgood,  for  petitioner. 
A.  G.  Weissert,  for  respondent. 

Before  WOODS,  JENKINS,  and  GROSSOUP,  Circuit  Judges. 

JENKINS,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
petition  does  not  state  the  precise  question  of  law  presented  to  and 
ruled  upon  by  the  court  below,  and  in  this  respect  fails  to  follow  the 
practice  pointed  out  in  Re  Richards,  37  C.  C.  A.  634,  96  Fed.  935.  We 
however  either  from  the  petition  that  the  construction  of  subdivisions 
"a"  and  ubv  of  section  60  of  the  bankrupt  act  is  supposed  to  be  in- 
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volved,  and  this  view  obtains  support  from  the  opinion  delivered  by 
the  court  below  upon  affirming  the  order  of  the  referee.  In  re  Eggert, 
(D.  C.)  98  Fed.  843.     These  subdivisions  are,  respectively,  as  follows: 

"(a)  A  person  shall  be  deemed  to  have  given  a  preference  if,  being  insolvent, 
he  has  procured  or  suffered  a  judgment  to  be  entered  against  himself  in  favor 
of  any  person,  or  made  a  transfer  of  any  of  his  property,  and  the  effect  of 
the  enforcement  of  such  judgment  or  trausfer  will  be  to  enable  any  one  of  his 
creditors  to  obtain  a  greater  percentage  of  his  debt  than  any  other  of  such 
,  creditors  of  the  same  class,  (b)  If  a  bankrupt  shall  have  given  a  preference 
within  four  months  before  the  filing  of  a  petition,  or  after  the  filing  of  the 
petition  and  before  the  adjudication,  and  the  person  receiving  it  or  to  be 
benefited  thereby,  or  his  agent  acting  therein,  shall  have  had  reasonable  cause 
to  believe  that  it  was  intended  thereby  to  give  a  preference,  it  shall  be  voidable 
by  the  trustee,  and  he  may  recover  the  property  or  its  value  from  such  person/* 

"Insolvency,"  as  employed  in  this  section,  is  thus  defined  by  the  act 
(chapter  1,  §  1,  cl.  15): 

44 A  person  shall  be  deemed  insolvent  within  the  provisions  of  this  act  when- 
ever the  aggregate  of  his  property,  exclusive  of  any  property  which  he  may 
have  conveyed,  transferred,  concealed,  or  removed,  or  permitted  to  be  con- 
cealed or  removed,  with  intent  to  defraud,  hinder  or  delay  his  creditors,  shall 
not,  at  a  fair  valuation,  be  sufficient  in  amount  to  pay  his  debts." 

In  this  respect  the  act  is  widely  different  from  the  bankrupt  act  of 
1867.  There  the  term  "insolvency''  was  construed  to  mean  an  inability 
to  meet  one?s  obligations  as  they  matured  in  the  ordinary  course  of 
business.  The  term  "insolvency"  in  the  present  act  is  equivalent  to 
the  term  "bankruptcy"  in  the  former  act.  While,  therefore,  rulings 
under  the  former  act  are  inapplicable  in  a  certain  sense,  because 
of  this  difference  in  the  meaning  of  the  term  "insolvency,"  they  do  ap- 
ply so  far  as  they  determine  the  principles  of  law  by  which  it  is  to  be 
ascertained  whether  a  creditor  receiving  a  preference  had  reasonable 
cause  to  believe  that  the  debtor  had  not  at  the  time  property  sufficient, 
at  a  fair  valuation,  to  pav  all  of  his  debts.  In  the  leading  case  of 
Grant  v.  Bank,  97  U.  S.  80,  81,  24  L.  Ed.  972,  it  was  said: 

44It  is  not  enough  that  a  creditor  has  some  cause  to  suspect  the  insolvency 
of  his  debtor,  but  he  must  have  such  a  knowledge  of  facts  as  to  induce  a  rea- 
sonable belief  of  his  debtor's  insolvency,  in  order  to  invalidate  a  security 
taken  for  his  debt.  To  make  mere  suspicions  a  ground  of  nuUity  in  such  a 
case  would  render  the  business  transactions  of  the  community  altogether 
too  insecure.  It  was  never  the  intention  of  the  framers  of  the  act  to  establish 
any  such  rule.  A  man  may  have  many  grounds  of  suspicion  that  his  debtor 
is  in  failing  circumstances,  and  yet  have  no  cause  for  a  well-grounded  belief 
of  the  fact.  He  may  be  unwilling  to  trust  him  further,  he  may  feel  anxious 
about  his  claim  and  have  a  strong  desire  to  secure  it,  and  yet  such  belief 
as  the  act  requires  may  be  wanting.  Obtaining  additional  security  or  receiv- 
ing payment  of  a  debt  under  such  circumstances  is  not  prohibited  by  the  law. 
Keceiving  payment  is  put  in  the  same  category,  in  the  section  referred  to, 
as  receiving  security.  Hundreds  of  men  constantly  continue  to  make  pay- 
ments up  to  the  very  eve  of  their  failure,  which  it  would  be  very  unjust  and 
disastrous  to  set  aside.  And  yet  this  could  be  done  in  a  large  proportion 
of  cases  if  mere  grounds  of  suspicion  of  their  solvency  were  sufficient  for  the 
purpose.  The  debtor  is  often  buoyed  up  by  the  hope  of  being  able  to  get 
through  with  his  difficulties  long  after  his  case  is  in  fact  desperate,  and  his 
creditors,  if  they  know  anything  of  his  embarrassments,  either  participate  in 
the  same  feeling,  or  at  least  are  willing  to  think  that  there  is  a  possibility  of 
his  succeeding.  To  overhaul  and  set  aside  all  his  transactions  with  nis  cred- 
itor made  under  such  circumstances,  because  there  may  exist  some  grounds 
of  suspicion  of  his  inability  to  carry  himself  through,  would  make  the  bank- 
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rupt  law  an  engine  of  oppression  and  injustice.  It  would  in  fact  have  the 
effect  of  producing  bankruptcy  in  many  cases  where  it  might  otherwise  be 
avoided." 

In  Barbour  v.  Priest,  103  U.  S.  293,  296,  26  L.  Ed.  480,  it  is  said: 

"The  obvious  meaning  of  this  provision  is  to  require  the  concurrence  of 
the  creditor  who  gets  security  for  his  debt  in  the  purpose  of  defeating  the 
bankrupt  act.  Such  person  must  have  reasonable  cause  to  believe  the'  gran- 
tor in  the  conveyance  was  insolvent  at  the  time  it  was  executed,  and  that  it 
was  made  with  intent  to  defeat  the  bankrupt  law.  Both  these  must  exist 
as  facts  which  the  grantee  had  reasonable  cause  to  believe.  And  so  careful 
was  congress  to  protect  the  rights  acquired  by  an  honest  creditor,  that,  unless 
bankrupt  proceedings  are  commenced  by  or  against  the  debtor  within  four 
months  after  such  a  preference,  it  should  stand  good,  though  the  creditor 
knew  the  debtor  was  insolvent,  and  knew  that  the  conveyance  was  intended 
to  defeat  the  purpose  of  the  bankrupt  law  in  securing  equality  of  distribution 
of  the  debtor's  property.  And  this  period  was  reduced  by  the  act  of  1874 
to  two  months.  It  has  -never  been  denied,  so  far  as  we  are  advised,  that  it 
is  necessary  for  the  assignee  of  the  bankrupt,  in  attacking  such  a  conveyance, 
to  prove  the  existence  of  this  reasonable  cause  of  belief  of  the  debtor's  in- 
solvency in  the  mind  of  the  preferred  party." 

In  Stucky  v.  Bank,  108  U.  S.  74,  2  Sup.  Ct  219,  27  L.  Ed.  640,  the 
court  reaffirmed  the  doctrine  of  Grant  v.  Bank,  and  observed  that: 

"A  creditor  dealing  with  a  debtor  who  he  may  suspect  to  be  in  failing 
circumstances,  but  of  which  he  has  no  sufficient  evidence,  may  receive  pay- 
ment or  security  without  violating  the  bankrupt  law.  He  may  be  unwilling 
to  trust  him  further,  he  may  feel  anxious  about  his  claim  and  have  a  strong 
desire  to  secure  it,  yet  such  belief  as  the  act  requires  may  be  wanting.  Ob- 
taining additional  security  or  receiving  payment  of  a  debt  under  such  cir- 
cumstances Is  not  prohibited  by  law." 

In  the  earlier  case  of  Toof  v.  Martin,  13  Wall.  40,  20  L.  Ed.  481, 
the  court,  discussing  the  character  of  evidence  necessary  to  establish 
a  reasonable  cause  to  believe,  observes: 

"It  is  a  general  principle  that  every  one  must  be  presumed  to  iutend  the 
necessary  consequences  of  his  acts.  The  transfer,  in  any  case,  by  a  debtor, 
of  a  large  portion  of  his  property,  while  he  is  insolvent,  to  one  creditor, 
without  making  provision  for  an  equal  distribution  of  its  proceeds,  to  all  his 
creditors,  necessarily  operates  as  a  preference  to  him.  and  must  be  taken 
as  conclusive  evidence  that  a  preference  was  intended,  unless  the  debtor 
ran  show  that  he  was  at  the  time  ignorant  of  his  insolvency,  and  that  his 
affairs  were  such  that  he  could  reasonably  expect  to  pay  all  his  debts.  The 
burden  of  proof  is  upon  him  in  such  case,  and  not  upon  the  assignee  or  con- 
testant in  bankruptcy." 

And  on  page  49, 13  Wall.,  and  page  483,  20  L.  Ed.: 

"The  statute,  to  defeat  the  conveyances,  does  not  require  that,  the  creditors 
should  have  had  absolute  knowledge  on  the  point,  or  even  that  they  should 
in  fact  have  had  any  belief  on  the  subject.  It  only  requires  that  they  should 
have  had  reasonable  cause  to  believe  that  such  was  the  fact.  And  reason- 
able cause  they  must  be  considered  to  have  had  when  such  a  state  of  facts 
was  brought  to  their  notice  in  respect  to  the  affairs  and  pecuniary  condi- 
tion of  the  bankrupts  as  would  have  led  prudent  business  men  to  the  conclu- 
sion that  they  could  not  meet  their  obligations  as  they  matured  in  the  ordi- 
nary course  of  business." 

In  Buchanan  v.  Smith,  16  Wall.  277,  308,  21  L.  Ed.  286,  the  court 
says: 

"Insolvency,  in  the  sense  of  the  bankrupt  act,  means  that  the  party  whose 
business  affairs  are  in  question  is  unable  to  pay  his  debts  as  they  become 
due  in  the  ordinary  course  of  his  daily  transactions,  and  a  creditor  may  be 
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said  to  have  reasonable  cause  to  believe  his  debtor  to  be  insolvent  when  snch 
a  state  of  facts  is  brought  to  his  notice  respecting  the  affairs  and  pecuniary 
condition  of  his  debtor,  in  a  case  like  the  present,  as  would  lead  a  prudent 
business  man  to  the  conclusion  that  he  (the  debtor)  is  unable  to  meet  his 
obligations  as  they  mature  In  the  ordinary  course  of  business.  Such  a  party 
(that  is,  a  creditor  securing  a  preference  from  his  debtor  over  the  other 
creditors  of  the  debtor)  cannot  be  said  to  have  had  reasonable  cause  to  believe 
that  his  debtor  was  insolvent  at  the  time,  unless  such  was  the  fact,  but 
if  it  appears  that  the  debtor  giving  the  preference,  whether  a  merchant  or 
trading  company,  was  actually  insolvent,  and  that  the  means  of  knowledge 
upon  the  subject  were  at  hand,  and  that  such  facts  and  circumstances  were 
known  to  the  creditor  securing  the  preference  as  clearly  ought  to  have  put 
him,  as  a  prudent  man,  upon  inquiry,  it  would  seem  to  be  a  just  rule  of  law 
to  hold  that  he  had  reasonable  cause  to  believe  that  the  debtor  was  insol- 
vent, if  it  appears  that  he  might  have  ascertained  the  fact  by  reasonable 
inquiry.  Ordinary  prudence  is  required  of  a  creditor  under  such  circum- 
stances, and,  if  he  falls  to  investigate  when  put  upon  inquiry,  he  is  charge- 
able with  all  the  knowledge  it  Is  reasonable  to  suppose  he  would  have  ac- 
quired If  he  had  performed  his  duty." 

In  Wager  v.  Hall,  16  Wall.  584,  600,  21  L.  Ed.  506,  the  court  says: 

"Nothing  remains,  therefore,  to  be  re-examined,  except  the  issue  whether 
the  respondents  had  reasonable  cause  to  believe  that  the  mortgagor  was  in- 
solvent, and  that  the  conveyance  was  made  in  fraud  of  the  provisions  of  the 
bankrupt  act.  Proof  that  the  respondents  had  actual  knowledge  that  the 
mortgagor  was  insolvent  at  the  time  Is  not  required  to  support  the  prayer 
for  relief,  but  the  allegation  in  that  behalf  is  sustained  if  it  appears  that  they 
had  reasonable  cause  for  such  belief,  as  that  is  the  language  of  the  bank- 
rupt act.  Actual  knowledge  of  the  alleged  fact  is  not  made  the  criterion  of 
proof  in  such  an  issue,  nor  is  it  necessary  that  it  should  appear  that  the  re- 
spondents actually  believed  that  the  mortgagor  was  insolvent,  but  the  true 
inquiry  is  whether  they,  as  business  men  acting  with  ordinary  prudence, 
sagacity,  and  discretion,  had  reasonable  cause  to  believe  that  the  debtor  was 
insolvent,  in  view  of  all  the  facts  and  circumstances  known  to  them  at  the 
time  the  conveyance  was  made.  Unless  the  debtor  was  in  fact  Insolvent, 
it  cannot  be  held  that  such  a  grantee  had  reasonable  cause  to  believe  the 
allegation,  but  if  it  appears  that  the  debtor  was  in  fact  insolvent  as  alleged, 
and  that  the  means  of  knowledge  were  at  hand,  and  that  such  facts  and  cir- 
cumstances were  known  to  the  grantee  as  were  clearly  sufficient  to  put  a 
person  of  ordinary  prudence  and  discretion  upon  inquiry,  it  is  well  settled 
that  it  would  be  his  duty  to  make  all  such  reasonable  inquiries  to  ascertain 
the  true  state  of  the  case.  Purchasers  are  required  to  exercise  ordinary 
prudence  in  respect  to  the  title  of  the  seller,  and  »f  they  fail  to  investigate 
when  put  upon  inquiry,  they  are  chargeable  with  all  the  knowledge  which 
it  is  reasonable  to  suppose  they  would  have  acquired  if  they  had  performed 
their  duty  in  that  regard.  Creditors  have  reasonable  cause  to  believe  that  a 
debtor,  who  is  a  trader,  is  insolvent  when  such  a  state  of  facts  is  brought 
to  their  notice  respecting  the  affairs  and  pecuniary  condition  of  the  debtor 
as  would  lead  a  prudent  business  man  to  the  conclusion  that  he  is  unable  to 
meet  his  obligations  as  they  mature  in  the  ordinary  course  of  business.  All 
experience  shows  that  positive  proof  of  fraudulent  acts  between  debtor  and 
creditor  Is  not  generally  to  be  expected,  and  it  is  for  that  reason,  among 
others,  that  the  law  allows,  In  such  controversies,  a  resort  to  circumstances 
as  the  means  of  ascertaining  the  truth,  and  the  rule  of  evidence  is  well 
settled  that  circumstances  altogether  inconclusive.  If  separately  considered, 
may  by  their  number  and  joint  operation,  especially  when  corroborated  by 
moral  coincidences,  be  sufficient  to  constitute  conclusive  proof,  which  is  a 
rule  clearly  applicable  to  the  facts  and  circumstances  disclosed  in  this  rec- 
ord." 

In  Dutcher  v.  Wright,  94  U.  &  553,  557,  24  L.  Ed.  131,  the  court  says: 

"Insolvency,  in  the  sense  of  the  bankrupt  act,  means  that  the  party  whose 
business  affairs  are  in  question  is  unable  to  pay  his  debts  as  they  become  due 
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in  the  ordinary  course  of  his  daily  transactions;  and  a  creditor  may  be  said 
to  have  reasonable  cause  to  believe  his  debtor  to  be  insolvent  when  such  a 
state  of  facts  is  brought  to  his  notice  respecting  the  affairs  and  pecuniary 
condition  of  his  debtor  as  would  lead  a  prudent  man  to  the  conclusion  that 
the  debtor  is  unable  to  meet  his  obligations  as  they  mature  in  the  ordinary 
course  of  his  business.  Reasonable  cause  for  such  belief  cannot  arise  unless 
the  fact  of  insolvency  actually  existed;  but  if  it  appears  that  the  debtor 
giving  the  preference  was  actually  insolvent,  and  that  the  means  of  knowl- 
edge were  at  hand,  and  that  such  facts  and  circumstances  were  known  to 
the  creditor  securing  the  preference  as  clearly  ought  to  have  put  a  prudent 
man  upon  inquiry,  it  must  be  held  that  he  had  reasonable  cause  to  believe 
that  the  debtor  was  insolvent,  if  it  appears  that  he  might  have  ascertained 
the  fact  to  be  so  by  reasonable  inquiry." 

In  Bank  v.  Cook,  95  U.  S.  343,  346,  24  L.  Ed.  414,  the  court  says: 
"It  is  scarcely  necessary  to  discuss  the  authorities  as  to  the  meaning  of 
the  words  'having  reasonable  cause  to  believe  the  party  to  be  insolvent.' 
When  the  condition  of  a  debtor's  affairs  is  known  to  be  such  that  prudent 
business  men  would  conclude  that  he  could  not  meet  his  obligations  as  they 
matured  in  the  ordinary  course  of  business,  there  is  reasonable  cause  to  be- 
lieve him  to  be  insolvent.  Knowledge  is  not  necessary,  nor  even  a  belief, 
but  simply  reasonable  cause  to  believe." 

The  supposed  conflict  between  these  cases  is  imaginary,  not  real. 
In  Grant  v.  Bank,  and  the  cases  subsequent  in  point  of  time,  the 
court  was  dealing  with  the  facts  spread  upon  the  record,  and  did  not 
find  occasion  to  consider  the  facts  and  circumstances  which,  brought 
home  to  the  creditor,  would  put  him  upon  inquiry  of  his  debtor's  finan- 
cial condition.  In  the  cases  antedating  Grant  v.  Bank  the  question  of 
notice  arose  and  was  considered.  The  resultant  of  all  these  decisions 
we  take  to  be  this:  That  the  creditor  is  not  to  be  charged  with  knowl- 
edge of  his  debtor's  financial  condition  from  mere  nonpayment  of  his 
debt,  or  from  circumstances  which  give  rise  to  mere  suspicion  in  his 
mind  of  possible  insolvency;  that  it  is  not  essential  that  the  creditor 
should  have  actual  knowledge  of,  or  belief  in,  his  debtor's  insolvency, 
but  that  he  should  have  reasonable  cause  to  believe  his  debtor  to  be 
insolvent;  that  if  facts  and  circumstances  with  respect  to  the  debtor's 
financial  condition  are  brought  home  to  him,  such  as  would  put  an  or- 
dinarily prudent  man  upon  inquiry,  the  creditor  is  chargeable  with 
knowledge  of  the  facts  which  such  inquiry  should  reasonably  be  ex- 
pected to  disclose.  In  applying  this  principle  to  the  present  case,  we 
encounter  a  difficulty  not  present  in  the  cases  referred  to.  By  the 
terms  of  the  statute  which  authorizes  the  present  petition,  we  are  re- 
stricted to  a  review  in  matter  of  law  merely,  and  are  bound  by  the 
facts  found  by  the  court  below.  We  can  only  ascertain  and  determine 
whether  the  facts  found  sanctioned  the  judgment  of  the  lower  court. 
The  facts  established  are  within  narrow  compass.  They  are  that  Eg- 
bert was  insolvent;  that  he  had  failed  to  meet  his  obligations  prompt- 
ly as  they  matured;  that,  by  the  rules  of  the  association  of  which  the 
Rundle-Spence  Manufacturing  Company  was  a  member,  Eggert  was 
not,  while  such  debt  remained  unprovided  for,  entitled  to  purchase 
goods  upon  credit,  but  only  for  cash ;  that  the  assignment  of  the  claim 
against  the  city  was  not  given  or  received  by  collusion  of  debtor  and 
creditor.  The  finding  is  somewhat  wanting.  There  is  failure  to  find 
that  Eggert  himself  was  conscious  of  his  insolvency.  The  aggregate 
of  his  assets  and  of  his  liabilities  is  not  given.     The  only  fact  brought 
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home  to  the  creditor,  and  which  it  is  claimed  should  have  aroused  in* 
quiry,  is  that  he  was  somewhat  behind  in  the  prompt  payment  of  his 
obligation.  We  cannot  say,  as  a  conclusion  of  law,  that  knowledge  of 
that  fact  standing  alone  was  sufficient  to  put  the  creditor  upon  in- 
quiry. Indeed,  it  may  be  said  that  a  majority  of  merchants  absolutely 
solvent,  in  the  sense  in  which  the  term  is  employed  in  the  bankrupt 
act,  are  not  at  all  times  able  to  promptly  meet  their  obligations  as  they 
mature.  To  hold  that  a  creditor  receiving  payment  of  or  security  for 
a  past-due  debt  is,  by  the  mere  fact  of  knowledge  that  the  debt  is  past 
maturity,  put  upon  inquiry  of  his  debtor's  inability  to  pay  all  his  debts, 
and  that  under  such  circumstances  he  received  payment  or  security  at 
his  peril,  would  be  to  put  at  hazard  many  business  transactions  and 
make  the  act  oppressive.  The  fact  of  such  inability,  coupled  with 
other  facts  and  circumstances  brought  home  to  the  creditor,  might  be 
sufficient  to  put  him  on  inquiry;  but  this  is  the  only  fact  from  which 
the  deduction  is  sought  that  the  creditor  had  reasonable  cause  to  be- 
lieve his  debtor  insolvent,  and,  standing  alone,  it  is  insufficient  to 
raise  an  inference  of  law  that  the  creditor  is  chargeable  with  knowl- 
edge of  the  facts  which  inquiry  would  have  elicited.  The  question 
whether  one  has  reasonable  cause  to  believe  is  essentially  a  question 
of  fact,  possibly  of  mixed  fact  and  law.  In  actions  at  law  the  ques- 
tion, under  proper  instructions  from  the  court,  is  one  for  the  jury 
(Forbes  v.  Howe,  102  Mass.  427,  436);  and  in  suits  in  equity,  one  for 
the  court,  as  was  the  case  in  all  the  decisions  above  referred  to.  In 
Wilson  v.  Bank,  17  Wall.  473,  487,  21  L.  Ed.  728,  the  court  recognizes 
that  the  question  is  one  of  fact  for  the  court  or  jury,  and  observed 
thereupon  as  follows: 

"Undoubtedly  very  slight  evidence  of  an  affirmative  character  of  the  ex- 
istence of  a  desire  to  prefer  one  creditor,  or  ot  acts  done  with  a  view  to 
secure  such  preference,  might  be  sufficient  to  invalidate  the  whole  transac- 
tion. Such  evidence  might  be  sufficient  to  leave  the  matter  to  a  jury,  or  to 
support  a  decree,  because  the  known  existence  of  a  motive  to  prefer  or  to 
defraud  the  bankrupt  act  would  color  acts  or  decisions  otherwise  of  no  sig- 
nificance. These  cases  must  rest  on  their  own  circumstances.  But  the  case 
before  us  is  destitute  of  any  evidence  of  the  existence  of  such  a  motive,  un- 
less it  is  to  be  imputed  as  a  conclusion  of  law  from  facts  which  we  do  not 
think  raise  such  an  implication."  * 

The  referee  found  that  the  creditor  had  no  knowledge  of  the  fact 
that  the  debtor  was  insolvent,  and  had  no  reasonable  cause  to  be- 
lieve that  it  was  intended  by  the  transfer  to  give  a  preference.  This 
is  inaccurately  stated  as  a  conclusion  of  law.  The  action  of  an  or- 
dinarily prudent  man  under  given  circumstances  is  necessarily  a  ques- 
tion of  fact,  rather  than  one  of  law.  We  are  bound  by  the  finding  of 
the  court  below. 

The  contention  that  the  facts  found  show  the  transaction  to  be  a 
scheme  to  hinder,  delay,  or  defraud  creditors  within  the  meaning  of 
section  67e,  is  without  merit.  The  term  hinder,  delay,  or  defraud 
creditors  had  a  well-defined  and  recognized  meaning  at  the  common 
law,  and  has  that  signification  as  employed  in  the  act.  The  payment 
or  securing  to  a  creditor  of  an  honest  debt  by  the  debtor  is  not  to 
hinder,  delay,  or  defraud  creditors,  within  the  well-established  sig- 
nification of  the  term. 
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It  may  be  doubtful  if  congress  designed  to  allow  a  review  by  this 
court  upon  original  petition  in  cases  in  which  an  appeal  is  allowed, 
since  the  petition  is  only  another  mode  of  appeal  for  review  of  the 
action  of  the  bankruptcy  court,  although  limited  to  matter  of  law. 
It  would  seem  more  probable  that  this  mode  of  review  was  intended 
to  apply  only  to  cases  in  which  the  right  of  appeal  is  withheld,  since 
the  remedy,  whether  by  appeal  or  by  petition,  is  summary  and  ef- 
fective. We  suggest,  but  do  not  find  it  needful  to  determine,  the 
question.  Being  unable  to  say,  as  a  conclusion  of  law,  that  mere 
knowledge  that  the  debtor  was  behind  in  his  payments  puts  the  credit- 
or upon  inquiry,  and  charges  him  with  notice  of  the  facts  which  such 
inquiry  might  disclose,  and  being  bound  by  the  facts  found  by  the 
court  below,  we  are  constrained  to  deny  the  petition. 

NOTE. 

Appeal  and  Review  in  Bankruptcy  Cases. 

1.  Jurisdiction  of  United  States  Supreme  Court 

2.  Same— On  Certification  of  Questions. 

3.  Same— In  Error  to  Supreme  Court  of  a  State. 

4.  Jurisdiction  of  Circuit  Court  of  Appeals. 

5.  Same— Appellate  Jurisdiction. 

6.  Practice  on  Appeal. 

7.  Revisory  Jurisdiction  of  Circuit  Court  of  Appeals. 

8.  Practice  on  Petition  for  Review. 

L  Jurisdiction  of  United  States  Supreme  Court. 

The  bankruptcy  act  of  1898,  recognizing  the  policy  and  purpose  of  the  act 
creating  the  circuit  courts  of  appeals,  has  restricted  the  appellate  jurisdiction 
of  the  supreme  court  of  the  United  States,  in  bankruptcy  matters,  within  very 
narrow  limits.  That  court  is  made  the  proper  forum  for  appeals,  in  contro- 
versies arising  in  bankruptcy  proceedings,  "from  courts  of  bankrnptcy  not 
within  any  organized  circuit  of  the  United  States"  (Bankr.  Act  1808,  §  &a), 
and  "from  the  supreme  court  of  the  District  of  Columbia"  (Id.).  As  to  the 
latter  clause,  it  may  be  remarked  that  the  same  rule  obtained  under  the  act 
of  1867.  Smith  v.  Mason,  14  Wall.  419,  20  L.  Ed.  748.  But  the  provision  of 
the  present  act  appears  to  ignore  the  court  of  appeals  of  the  District  of  Colmn- 
bia,  which  otherwise  has  appellate  jurisdiction  over  the  supreme  court  of  the 
District. 

So  far  as  appeal's  from  the  face  of  the  bankruptcy  act,  the  appellate  juris- 
diction of  the  circuit  courts  of  appeals  is  exclusive  In  all  other  cases.  But 
this  statute  is  not  to  be  taken  as  repealing,  pro  tanto,  the  fifth  section  of  the 
act  of  1891.  By  that  section  it  is  enacted  that  appeals  or  writs  of  error  may 
be  taken  from  a  district  court  direct  to  the  supreme  court  "in  any  case  In 
which  the  jurisdiction  of  the  court  is  in  issue,  in  any  case  that  involves  the 
construction  or  application  of  the  constitution  of  the  United  States,  in  any 
case  in  which  the  constitutionality  of  any  law  of  the  United  States  is  drawn 
in  question,  rfnd  in  any  case  in  which  the  constitution  or  law  of  any  state  is 
claimed  to  be  in  contravention  of  the  constitution  of  the  United  States."  Act 
Cong.  March  3,  1891,  §  5  (26  Stat.  827).  Under  this  provision,  the  circuit 
courts  of  appeals  have  decided  that  they  have  no  jurisdiction  of  a  writ  of  error 
from  the  district  court  when  the  jurisdiction  of  that  court  is  in  question  for 
review.  Manufacturing  Co.  v.  Barber,  9  C.  C.  A.  79,  60  Fed.  465;  Cabot  v. 
McMaster,  13  C.  C.  A.  39,  65  Fed.  533;  U.  S.  v.  Sutton,  2  C.  C.  A.  115,  47 
Fed.  129.  And  It  has  been  decided  by  the  court  of  last  resort  that,  where  the 
only  questions  Involved  in  a  bankruptcy  case  relate  to  the  jurisdiction  of  the 
district  court,— as,  for  example,  whethet  the  latter  court  has  jurisdiction  of  a 
bill  in  equity  by  a  trustee  in  bankruptcy  to  recover  an  alleged  preference  or 
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set  aside  an  alleged  fraudulent  conveyance,— an  appeal  may  be  taken  from 
the  final  decision  of  the  district  court  dir«ict  to  the  supreme  court  of  the 
United  States.  Bardes  v.  Bank,  175  U.  S.  526,  20  Sup.  Ct  196,  Adv.  S.  U.  S. 
196.  44  L.  Ed.  261. 

Under  the  bankruptcy  act  of  1867,  the  rule  was  settled  that  the  supreme 
court  of  the  United  States  had  no  jurisdiction  to  review  a  judgment  of  the 
circuit  court  (which  then  had  appellate  jurisdiction),  rendered  in  a  proceeding 
upon  an  appeal  from  an  order  of  the  district  court  allowing  or  rejecting  the 
claim  of  a  supposed  creditor  against  the  estate  of  a  bankrupt,  since  a  pro- 
ceeding to  prove  a  debt  against  the  estate  of  a  bankrupt  is  part  of  the  suit 
in  bankruptcy,  and  not  an  independent  suit  at  law  or  in  equity.  In  other 
words,  the  appellate  jurisdiction  of  the  supreme  court  extended  only  to  final 
Judgments  of  the  circuit  court  (Rev.  St  U.  S.  §  691);  and  since  a  proceeding  in 
bankruptcy,  from  beginning  to  end,  is  but  one  suit,  a  final  judgment  was  not 
arrived  at  where  action  was  taken  upon  the  allowance  or  rejection  of  a  cred- 
itor's claim  (Wis wall  v.  Campbell,  93  U.  S.  347,  23  L.  Ed.  923,  15  N.  B.  B. 
4:»1;  Conro  v.  Crane,  94  U.  S.  441,  24  L.  Ed.  145;  Leggett  v.  Allen.  110  U.  S. 
741,  4  Sup.  Ct.  195,  28  L.  Ed.  313;  Ingersoll  v.  Bourne,  154  U.  S.  645,  14  Sup. 
Ct.  1186,  38  L.  Ed.  1091).  But  the  present  act  exactly  reverses  this  rule.  The 
case  of  a  *  final  decision  of  a  court  of  appeals  allowing  or  rejecting  a  claim" 
is  now  the  one  case  in  which  an  appeal  may  be  taken  from  that  court  to  the 
supreme  court.  Even  in  this  case,  however,  the  right  of  appeal  is  not  unre- 
stricted. The  amount  in  controversy  must  exceed  $2,000,  and  the  question 
involved  must  be  one  which. might  be  t*»ken  on  appeal  or  writ  of  error  from 
the  highest  court  of  a  state,  or  else  there  must  be  a  certificate  by  one  of  the 
justices  of  the  supreme  court  that,  in  his  opinion,  the  determination  of  the 
question  involved  in  the  allowance  or  rejection  of  such  claim  is  essential  to  a 
uniform  construction  of  the  bankruptcy  act  throughout  the  United  States. 
Bankr.  Act  1898,  §  25b. 

Aside  from  the  certification  of  questions  for  decision,  which  will  be  dis- 
cussed in  the  next  section,  these  are  the  only  provisions  of  the  bankruptcy 
act  relating  to  any  appellate  jurisdiction  In  the  supreme  court.  Under  the 
former  statute,  it  was  well  settled  (and  the  same  principle  clearly  applies  at 
present)  that  no  appeal  will  lie  to  the  supreme  court  from  a  decree  of  the 
circuit  court  (now  the  circuit  court  of  appeals)  passed  in  the  exercise  of  its 
supervisory  jurisdiction  under  the  statute.  Morgan  v.  Thornhill,  11  Wall. 
65,  20  L.  Ed.  60;  Hall  v.  Allen,  12  Wall.  452,  20  L.  Ed.  458;  Coit  v.  Robinson, 
19  Wall.  274,  22  L.  Ed.  152;  Mead  v.  Thompson,  15  Wall.  635,  21  L.  Ed.  242; 
Marshall  v.  Knox,  16  Wall.  551,  21  L.  Ed.  481;  Conro  v.  Crane,  *H  U.  S. 
441,  24  L.  Ed.  145;  Hill  v.  Thompson,  94  U.  S.  322,  24  L.  Ed.  193;  Nimick 
v.  Coleman,  95  U.  S.  266,  24  L.  Ed.  447;  Cleveland  Ins.  Co.  v.  Globe  Ins.  Co., 
US  U.  S.  366,  25  L.  Ed.  201;  Graham  v.  Railroad  Co.,  118  U.  S.  161,  6  Sup. 
Ct.  1009,  30  L.  Ed.  196. 

It  is  ordered  that  an  appeal  to  the  supreme  court  of  the  United  States  under 
the  bankruptcy  act  "shall  be  taken  within  thirty  days  after  the  judgment  or 
decree,  and  shall  be  allowed  by  a  judge  of  the  court  appealed  from,  or  by  a 
justice  of  the  supreme  court  of  the  United  States."  Further,  "in  every  case 
in  which  either  party  is  entitled  by  the  act  to  take  an  appeal  to  the  supreme 
court  of  the  United  States,  the  court  from  which  the  appeal  lies  shall,  at  or 
before  the  time  of  entering  its  Judgment  or  decree,  make  and\  file  a  finding 
of  the  facts,  and  its  conclusions  of  law  thereon,  stated  separately;  and  the 
record  transmitted  to  the  supreme  court  of  the  United  States  on  such  an  ap- 
peal shall  consist  only  of  the  pleadings,  the  judgment  or  decree,  the  finding 
of  facts,  and  the  conclusions  of  law."  General  Order  in  Bankruptcy  No.  36 
(32  C.  C.  A.  xxxvi.,  89  Fed.  xiv.). 

2.  Same — On  Certification  of  Questions. 

A  further  provision  of  the  bankruptcy  act  is  that  "controversies  may  be 
certified  to  the  supreme  court  of  the  United  States  from  other  courts  of  the 
United  States,  and  the  former  court  may  exercise  Jurisdiction  thereof  and 
issue  writs  of  certiorari  pursuant  to  the  provisions  of  the  United  States  laws 
now  in  force  or  such  as  may  be  hereafter  enacted."  Bankr.  Act  1898,  §  25d. 
This  Is  to  be  read  in  connection  with  the  act  creating  the  circuit  courts  of 
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appeals,  which  directs  that,  In  respect  to  "every  such  subject  within  its  appel- 
late jurisdiction,  the  circuit  court  of  appeals  at  any  time  may  certify  to  the 
supreme  court  of  the  United  States  any  questions  or  propositions  of  law  con- 
cerning which  it  desires  the  Instruction  of  that  court  for  its  proper  decision. 
And  thereupon  the  supreme  court  may  either  give  Its  instruction  on  the  ques- 
tions and  propositions  certified  to  it,  which  shall  be  binding  on  the  circuit 
court  of  appeals  in  such  case,  or  it  may  require  that  the  whole  record  and 
cause  may  be  sent  up  to  It  for  its  consideration,  and  thereupon  shall  decide 
the  whole  matter  in  controversy  in  the  same  manner  as  if  it  had  been  brought 
there  for  review  by  writ  of  error  or  appeal.  And  in  any  such  case  as  is  here- 
inbefore made  final  in  the  circuit  court  of  appeals,  it  shall  be  competent 
for  the  supreme  court  to  require,  by  certiorari  or  otherwise,  any  such  case  to  be 
certified  to  the  supreme  court  for  its  review  and  determination  with  the  same 
power  and  authority  in  the  case  as  if  it  had  been  carried  by  appeal  or  writ 
of  error  to  the  supreme  court."  Act  Cong.  March  3,  1891,  §  6  (26  Stat.  828). 
The  authority  of  a  circuit  court  of  appeals  to  certify  a  question  to  the  supreme 
court,  with  a  request  for  instructions,  was  exercised  in  the  case  of  West  Co. 
v.  Lea.  174  U.  S.  590,  19  Sup.  Ct.  836,  43  L.  Ed.  1098,  a  case  arising  under  the 
present  bankruptcy  act  Moreover,  the  district  court  is  authorized  by  the  acts 
of  congress  to  certify  questions  of  its  jurisdiction  to  the  supreme  court  for 
decision,  In  order  to  obtain  the  instruction  of  that  court  for  its  guidance,  but 
not  before  deciding  the  case.  Such  a  certificate,  made  by  the  district  court 
before  the  final  judgment  or  decree  in  the  case,  will  be  dismissed.  Bardes 
v.  Bank,  175  U.  S.  526.  20  Sup.  Ct  196,  Adv.  S.  U.  S.  196,  44  L.  Ed.  261;  In  re 
Jacobs,  39  0.  C.  A.  647,  99  Fed.  539. 

3.  Same — In  Error  to  Supreme  Court  of  a  State. 

Nothing  contained  in  the  present  bankruptcy  act  impairs  or  in  any  way 
affects  the  jurisdiction  conferred  upon  the  supreme  court  of  the  United  States, 
by  the  original  judiciary  act  of  1789,  to  review  a  final  judgment  or  decree  of 
the  highest  court  of  a  state,  by  means  of  a  writ  of  error,  when  the  decision 
of  such  state  court  is  against  the  validity  of  a  statute  of  the  United  States 
or  an  authority  exercised  thereunder,  "or  where  any  title,  right,  privilege, 
or  immunity  is  claimed  under  the  constitution,  or  any  treaty  or  statute  of, 
or  commission  held  or  authority  exercised  under,  the  United  States,  and  the 
decision  is  against  the  title,  right,  privilege,  or  immunity  specially  set  up 
or  claimed  by  either  party  under  such  constitution,  treaty,  statute,  commis- 
sion, or  authority."  Rev.  St.  U.  S.  §  709.  This  power  of  the  supreme  court 
may  be  exercised  in  cases  where  a  decision  is  rendered  against  a  title,  right, 
or  authority  claimed  under  the  national  bankruptcy  law.  For  example,  where 
the  only  controversy  in  a  case  in  a  state  court  is  as  to  the  effect  to  be  given 
to  an  order  of  a  district  .court  of  the  United  States,  sitting  In  bankruptcy,  for 
the  sale  of  mortgaged  property  free  from  liens,  a  writ  of  error  will  lie  from 
the  federal  supreme  court  to  review  a  decision  denying  the  right  claimed  by 
one  of  the  parties.  Insurance  Co.  v.  Muipby,  111  U.  S.  738,  4  Sup.  Ct.  679, 
28  L.  Ed.  582;  Railroad  Co.  v.  Delamore,  114  U.  S.  501,  5  Sup.  Ct.  1009,  29 
L.  Ed.  244.  So,  when  a  state  court  decides  against  the  claim  of  a  trustee 
in  bankruptcy  to  certain  property  of  the  bankrupt,  the  decision  is  against 
a  right  or  title  claimed  under  a  statute  of  the  United  States,  within  the  mean- 
ing of  the  judiciary  act  and  the  judgment  of  the  court  of  last  resort  of  the 
state  Is  subject  to  review  by  the  United  States  supreme  court.  Williams  v. 
Heard,  140  U.  S.  529,  11  Sup.  Ct  885,  35  L.  Ed.  550.  On  the  other  hand,  where 
the  question  actually  decided  by  the  state  court  was  whether  the  bankrupt 
had  title  to  certain  property,  and  not  whether  the  title  would  pass  to  the  trus- 
tee in  bankruptcy  by  the  operation  of  the  bankruptcy  law,  this  is  not  such  a 
decision  as  can  be  reviewed  on  error.  Scott  v.  Kelly,  22  Wall.  57,  22  L.  Ed. 
729.  Again,  the  United  States  supreme  court  has  no  jurisdiction  to  review 
the  decision  of  a  state  court  dismissing  a  bill  brought  by  creditors  against  a 
Imnkrupt  to  set  aside  his  discharge,  and  to  which  the  defendant  demurred 
on  the  ground  of  staleness;  for,  If  the  state  court  made  any  decision  on  the 
bankruptcy  act,  it  must  have  sustained  (not  denied)  the  privilege  claimed  by 
the  bankrupt    Calcote  v.  Stanton%  18  How.  243,  15  L.  Ed.  348. 


Digitized  by  VjOOQIC 


12  43  C.  C.  A.  REPORTS. 

4.  Jurisdiction  of  Circuit  Court  of  Appeals. 

The  bankruptcy  law  provides  two  distinct  methods  of  bringing  an  order  or 
decision  of  a  district  court,  in  bankruptcy,  before  the  circuit  court  of  appeals. 
It  ordains  that  "appeals,  as  in  equity  cases,  may  be  taken  In  bankruptcy  pro- 
ceedings from  the  courts  of  bankruptcy  to  the  circuit  courts  of  appeals"  in 
certain  specified  cases,  and  also  that  "the  several  circuit  courts  of  appeals 
shall  have  jurisdiction  in  equity,  either  interlocutory  or  final,  to  superintend 
and  revise  in  matter  of  law  the  proceedings  of  the  several  inferior  courts 
of  bankruptcy  within  their  jurisdiction."  Bankr.  Act  1898,  £  25a;  Id.  §  24b. 
It  is  decided  that  an  appeal  to  the  circuit  court  of  appeals  from  the  district 
court,  under  the  former  of  these  two  clauses,  brings  the  facts  as  well  as  the 
law  before  the  appellate  court  for  review;  but  a  petition  for  review,  under 
the  second  clause,  is  intended  as  a  summary  mode  of  reviewing  any  alleged 
erroneous  decision  upon  a  question  of  law,  and  does  not  contemplate  a  review 
of  the  facts,  but  only  of  questions  of  law  involved  and  decided.  In  re  Rich- 
ards, 37  C.  C.  A.  <i34,  06  Fed.  935;  In  re  Purvine.  37  C.  C.  A.  44(5,  9G  Fed.  192; 
In  re  Great  Western  Tel.  Co.,  5  Biss.  359.  Fed.  Cas.  No.  5,739;  Simonson  v. 
Siusheimer.  40  C.  C.  A.  474,  100  Fed.  426;  In  re  Rosser,  41  C.  C,  A.  497,  101 
Fed.  562;  Courier-Journal  Job- Printing  Co.  v.  Sehaefer-Meyer  Brewing  Co., 
41  C.  C.  A.  614,  101  Fed.  699.  Moreover,  the  provisions  of  tht  statute  relating 
to  appeals  and  to  petitions  for  review  are  mutually  exclusive.  Certain  judg- 
ments or  decrees  are  enumerated  as  appealable,  and  these  cannot  be  made 
the  subject  of  a  petition  for  review.  On  the  other  hand,  an  appeal  cannot 
be  taken  except  in  the  cases  mentioned  in  the  statute.  As  to  all  other  ques- 
tions and  controversies,  the  appropriate  remedy  is  by  petition  for  review.  As 
was  said  in  relation  to  the  corresponding  provisions  of  the  former  bankruptcy 
act:  "The  only  construction  which  gives  due  efTect  to  all  parts  of  the  act 
relating  to  revisory  jurisdiction  seems  to  be  that  which,  on  the  one  hand, 
excludes  from  the  category  of  general  superintendence  and  jurisdiction  of  the 
circuit  court  the  appellate  jurisdiction  defined  by  the  eighth  [now  the  twenty- 
fifth]  section,  and,  on  the  other,  brings  within  that  category  all  decisions  of 
the  district  court  or  the  district  judge  at  chambers  which  cannot  be  reviewed 
upon  appeal  or  writ  of  error  under  the  provisions  of  that  section."  In  re 
Alexander,  Chase,  295,  3  N.  B.  R.  29,  Fed.  Cas.  No.  160.  And  see  York's  Case, 
1  Abb.  U.  S.  503,  4  N.  B.  R.  479,  Fed.  Cas.  No.  18,139;  Langley  v.  Perry,  2 
N.  B.  R.  596,  Fed.  Cas.  No.  8.067;  In  re  Reed,  2  N.  B.  R.  9.  Fed.  Cas.  No. 
11,638;  Stickney  v.  Wilt,  23  Wall.  150,  23  L.  Ed.  50.  Thus,  a  judgment  of  the 
district  court,  adjudicating  a  person  a  bankrupt  in  involuntary  proceedings 
against  him,  can  be  reviewed  by  the  circuit  court  of  appeals  only  on  an 
appeal  taken  by  the  respondent  within  10  days  after  the  judgment  appealed 
from,  and  not  on  an  original  petition  for  review.  In  re  Good,  39  C.  C.  A.  581. 
99  Fed.  3S9. 

It  is,  of  course,  highly  important  for  counsel  to  notice  the  essential  differ- 
ences between  an  appeal  and  a  petition  for  review  under  the  revisory  power  of 
the  superior  court,  and  not  to  attempt  the  one  where  the  other  furnishes  the 
proper  remedy.  But  a  mistake  In  this  matter  is  not  always  fatal,  foi  the 
consequences  may,  in  a  meritorious  case,  be  averted  by  the  discretionary  au- 
thority of  the  appellate  court.  For  example,  in  one  case,  an  appeal  from  an 
order  of  the  district  court  In  bankruptcy  was  allowed  by  the  judge  thereof, 
and  all  parties  concerned  had  due  and  actual  notice,  and  the  record  brought 
up  presented  all  the  facts  in  issue  and  the  action  of  the  court  thereon,  but  the 
order  in  question  was  not  appealable.  The  circuit  court  of  appeals  held  that 
it  might  permit  the  appellant,  in  lieu  of  his  appeal,  to  file  a  petition  for  revi- 
sion of  the  proceedings  in  the  district  court,  and,  on  due  notice  thereof  to 
parties  entitled,  might  proceed  in  the  exercise  of  its  revisory  jurisdiction,  or 
it  might,  under  special  circumstances,  consider  the  case  on  its  merits  In  like 
manner  as  if  a  formal  petition  had  been  presented  and  due  notice  thereof 
given.  In  re  Abraham,  35  C.  C.  A.  592,  93  Fed.  767.  And  see  Stillwell  v. 
Walker,  17  N.  B.  R.  569,  Fed.  Cas.  No.  13,451.  It  has  also  been  recently  de- 
cided that  a  party  who  is  in  doubt  as  \o  his  right  of  appeal  from  an  order  in 
bankruptcy  may,  in  addition  to  taking  au  appeal,  file  a  petition  for  revision, 
and  the  circuit  court  of  appeals  may  determine  the  matters  complained  of  in 
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either  or  both  proceedings,  as  It  shall  determine  to  be  appropriate.    In  re 
Worcester  Co.,  42  0.  0.  A.  637,  102  Fed.  808. 

6.  Same — Appellate  Jurisdiction. 

Appeals  may  be  taken  from  the  district  courts,  sitting  as  courts  of  bank- 
ruptcy, to  the  circuit  courts  of  appeals,  but  only  in  three  specified  classes  of 
cases.  These  are  "(1)  from  a  judgment  adjudging  or  refusing  to  adjudge  the 
defendant  a  bankrupt;  (2)  from  a  judgment  granting  or  denying  a  discharge; 
and  (3)  from  a  judgment  allowing  or  rejecting  a  debt  or  claim  of  five  hundred 
dollars  or  over."  Bankr.  Act  1898,  §  25a.  This  provision  is  much  more  re- 
stricted than  the  corresponding  clause  of  the  act  of  1867,  which  was:  "Ap- 
peals may  be  taken  from  the  district  to  the  clrcujt  courts  in  all  cases  in 
equity,  and  writs  of  error  from  the  circuit  courts  to  the  district  courts  may  be 
allowed  in  cases  at  law,  arising  under  or  authorized  by  this  title,  when  tile 
debt  or  damages  claimed  amount  to  more  than  $500;  and  any  supposed  creditor 
whose  claim  is  wholly  or  in  part  rejected,  or  an  assignee  who  is  dissatisfied 
with  the  allowance  of  a  claim,  may  appeal  from  the  decision  of  the  district 
court  to  the  circuit  court  for  the  same  district."  Rev.  St.  U.  S.  §  4980.  See 
In  re  Zug,  10  N.  B.  R.  280,  Fed.  Cas.  No.  18,222;  Clark  v.  Iselin,  9  Blatchf. 
196,  Fed.  Cas.  No.  2,824. 

First.  As  to  an  appeal  from  a  judgment  adjudging  or  refusing  to  adjudge  the 
defendant  a  bankrupt,  this  is,  of  course,  to  be  understood  as  applying  to  cases 
of  involuntary  bankruptcy;  for  the  use  of  the  word  "defendant"  implies  that 
the  proceeding  is  instituted  against  him  by  creditors.  Hence  it  would  appear 
that  an  order  of  the  district  court  vacating  (or  refusing  to  vacate)  an  adjudi- 
cation of  bankruptcy  made  upon  the  voluntary  petition  of  the  debtor  would 
not  be  subject  to  appeal.  See  In  re  Hall,  1  Dill.  587,  Fed.  Cas.  No.  5,920. 
Under  the  former  statute,  the  rule  was  that,  if  a  petition  in  involuntary  bank- 
ruptcy was  tried  by  the  district  court  without  a  jury,  and  an  adjudication 
made,  its  decision  might  be  reviewed  by  the  appellate  court  under  its  super- 
intending and  revisory  power,  but  not  on  appeal  (In  re  Picton,  2  Dill.  548,  11 
N.  B.  R.  420,  Fed.  Cas.  No.  11,136;  In  re  O'Brien,  1  N.  B.  R.  176,  Fed.  Cas.  No. 
10.397);  but  that,  where  a  trial  by  jury  was  had,  and  exceptions  taken  to  the 
rulings  of  the  court  on  questions  of  evidence  and  to  its  charge  to  the  jury, 
a  writ  of  error  would  lie  (Insurance  Co.  v.  Comstock,  16  Wall.  258,  21  L.  Ed. 
493).  But  this  distinction  is  done  away  with  by  the  present  act,  and  an  appeal 
(excluding  a  petition  for  review  under  the  supervisory  power)  is  authorized, 
without  reference  to  the  employment  of  a  jury.  The  right  of  appeal  in  these 
cases  is  not  restricted  to  the  petitioning  creditors  or  the  bankrupt.  Creditors 
who  appear  in  opposition  to  a  petition  in  Involuntary  bankruptcy  against  their 
debtor,  and  contest  the  adjudication  thereon,  as  authorized  by  the  bankruptcy 
act.  have  a  right  to  appeal  from  a  decree  of  the  district  court  making  the 
adjudication;  and  the  same  right  appertains  to  the  bankrupt's  voluntary  as- 
signee for  the  benefit  of  creditors,  when  the  act  of  bankruptcy  charged  In  the 
petition  is  the  transfer  of  the  property  to  such  assignee,  and  the  latter  Inter- 
venes and  is  heard  in  opposition  to  the  prayer  of  the  petition.  In  re  Meyer, 
•  39  C.  C.  A.  368,  98  Fed.  976. 

Second.  An  appeal  may  be  taken  from  an  order  granting  or  denying  a  dis- 
charge. This  clause  will,  of  course,  apply  equally  to  voluntary  and  involun- 
tary cases;  and  the  right  of  appeal  may  be  claimed  by  the  bankrupt  when  his 
application  for  discharge  is  denied,  and  by  the  creditors  who  have  filed  speci- 
fications in  opposition  to  the  discharge  when  the  same  is  granted.  See  Rud- 
dick  v.  Billings,  Woolw.  330,  3  N.  B.  R.  61,  Fed.  Cas.  No.  12,110. 

Third.  A  decree  of  the  district  court  allowing  or  rejecting  a  debt  or  claim  of 
a  creditor  against  the  estate  of  the  bankrupt  may  be  reviewed  on  appeal  to 
the  circuit  court  of  appeals,  provided  the  sum  in  controversy  amounts  to  $500. 
See  In  re  Place,  8  Blatchf.  302,  4  N.  B.  R.  541,  Fed.  Cas.  No.  11,200;  Morris 
v.  Brush,  2  Woods,  354,  14  N.  B.  R.  371,  Fed.  Cas.  No.  9,828;  Duff  v.  Carrier, 
5  C.  C.  A.  177,  55  Fed.  433.  But  in  this  case  the  remedy  by  appeal  is  exclu- 
sive. The  jurisdiction  of  the  superior  court  cannot  be  invoked  by  petition 
for  review..  But  the  decision  of  a  district  court  on  the  question  whether  or 
not  a  particular  claim  is  entitled  to  priority  of  payment  out  of  the  estate  of  a 
bankrupt,  the  validity  of  the  claim  not  being  denied,  may  be  reviewed  by  the 
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proper  circuit  court  of  appeals,  on  original  petition,  although  the  claim  does 
not  amount  to  $500.  Such  a  case  is  not  governed  by  the  clause  providing  for 
appeals,  which  contemplates  an  appeal  from  an  adjudication  upon  the  merits 
of  the  claim,  and  a  review  by  the  appellate  court  of  the  facts  as  well  as  the 
law.  In  re  Rouse,  Hazard  &  Co.,  63  U.  S.  App.  570,  33  C.  C.  A.  356,  91  Fed. 
96;  York's  Case,  1  Abb.  U.  S.  503,  4  N.  B.  R.  479,  Fed.  Cas.  No.  18,139.  The 
words  of  the  statute  (authorizing  an  appeal  from  an  order  allowing  or  reject- 
ing a  "debt  or  claim")  apply  primarily  to  the  claims  of  general  creditors  hold- 
ing provable  debts.  But  an  appeal  may  also  be  taken  by  a  trustee  in  bank- 
ruptcy from  an  order  allowing  a  fee  to  counsel  for  the  petitioning  creditors 
in  a  case  of  involuntary  bankruptcy,  when  the  sum  so  allowed  reaches  the  juris- 
dictional limit.  In  re  Curtis,  41  C.  C.  A.  59,  100  Fed.  784.  The  same  principle 
applies  where  a  mortgage  creditor  proves  his  claim  as  a  secured  debt,  includ- 
ing the  amount  stipulated  to  be  paid  as  an  attorney's  fee  in  case  of  foreclo- 
sure, and  the  latter  item  is  disputed,  but  finally  allowed  by  the  district  court. 
In  re  Roche,  42  C.  C.  A.  115,  101  Fed.  956.  When  a  creditor,  in  proving  his 
debt,  claims  a  lien  on  specific  property  of  the  debtor,  or  asserts  a  right  to 
priority  of  payment,  it  has  been  thought  by  some  of  the  courts  that  the  question 
of  the  lien  or  priority  claimed  is  an  incident  to  the  allowance  or  rejection  of 
the  debt,  and  may  therefore  be  reviewed  on  an  appeal  from  an  order  allowing 
or  rejecting  the  debt;  such  an  appeal  bringing  up  both  questions  of  law  and 
fact.  Courier-Journal  Job-Printing  Co.  v.  Schaefer-Meyer  Brewing  Co.,  41 
C.  C.  A.  614,  101  Fed.  699.  And  see  Cunningham  v.  Bank,  41  C.  C.  A.  600,  - 
101  Fed.  977.  But  a  recent  decision  in  the  First  circuit  holds  that,  where  an 
order  allowing  the  proving  of  a  claim  also  determines  Its  priority,  the  former 
part  of  the  order  Is  appealable,  but  the  latter  part  can  only  be  reviewed  on  a 
petition  for  revision.  In  re  Worcester  Co..  42  C.  C.  A.  637,  102  Fed.  808. 
Where  a  proof  of  debt  is  disallowed  by  the  district  court,  and  an  appeal  taken 
to  the  circuit  court  of  appeals,  the  cause  of  action  prosecuted  in  the  latter 
court  must  be  the  same  one  that  was  rejected  by  the  former;  and  it  is  not 
permissible,  under  cover  of  an  appeal,  to  transform  the  claim  Into  a  new  and 
distinct  cause  of  action.  In  re  Jaycox,  12  Blatchf.  209,  13  N.  B.  R.  122,  Fed. 
Cas.  No.  7,237.  Several  of  the  adjudged  cases  maintain  that  the  right  of  ap- 
peal is  not  to  be  confined  to  the  trustee  and  the  creditor*  whose  claim  is  in 
question,  but  that  it  may  be  exercised  by  another  creditor  of  the  bankrupt 
who  objected  to  and  contested  the  allowance  of  the  claim;  for  the  latter  is 
directly  affected  by  the  judgment,  his  own  share  of  the  estate  being  increased 
or  diminished  by  the  decision  of  the  question  at  Issue.  In  re  Roche.  42  C.  C. 
A.  115,  101  Fed.  956;  In  re  Joseph.  2  Woods,  390,  Fed.  Cas.  No.  7,532.  But 
the  circuit  court  of  appeals  In  the  Eighth  circuit  holds  that  the  appeal 
cannot  be  taken  by  such  objecting  creditor,  but  only  by  the  trustee  In  bank* 
ruptcy,  as  the  representative  of  all  the  creditors;  and  it  is  added  that  if  the 
trustee,  in  such  a  case,  refuses  to  appeal  from  the  allowance  of  the  claim  on 
the  request  of  the  objecting  creditor,  the  latter  may  move  the  district  court 
to  direct  the  trustee  to  take  an  appeal  as  requested,  or  to  permit  the  creditor 
to  prosecute  an  appeal  in  the  name  of  the  trustee.  The  granting  of  such  leave 
is  in  the  discretion  of  the  district  court,  and  may  be  conditioned  on  the  pay- 
ment of  the  costs  of  the  litigation  by  the  objecting  creditor,  if  the  appeal  is 
unsuccessful.     Chatfield  v.  O'Dwyer,  42  C.  C.  A.  30,  101  Fed.  797. 

When  a  trustee  in  bankruptcy  proceeds  In  the  district  court,  In  the  discharge 
of  his  duty  to  collect  the  assets  of  the  estate,  to  sue  for  the  vacating  of  a 
preference  or  a  fraudulent  conveyance  by  the  bankrupt,  or  to  recover  property 
so  transferred,  or  alleged  to  be  held  by  the  defendant  contrary  to  the  provi- 
sions of  the  act,  there  is  some  doubt  as  to  the  proper  method  of  obtaining  a 
review  of  the  judgment  of  the  district  court  in  such  action.  Under  the  act  of 
1867,  it  was  held  that  the  jurisdiction  of  the  appellate  court  in  such  a  case 
might  be  invoked  by  an  appeal,  but  not  by  a  petition  for  review.  Warren  v. 
Bank,  9  Blatchf.  193,  Fed.  Cas.  Xo.  17,201;  Scammon  v.  Cole,  3  Cliff.  472, 
5  N.  B.  R.  257,  Fed.  Cas.  No.  12,432.  Under  the  present  statute,  we  have  a 
decision  that  a  decree  of  the  district  court,  on  summary  proceedings  to  try 
the  title  to  property  in  the  possession  of  a  purchaser  from  the  bankrupt's  vol- 
untary assignee,  and  claimed  by  creditors  as  belonging  to  the  estate,  is  not 
appealable,  but  may  be  reviewed  on  a  petition  to  the  circuit  court  of  appeals 
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for  the  exercise  of  its  jurisdiction  to  'Superintend  and  revise  in  matter  of  law 
the  proceedings  of  the  inferior  courts  of  bankruptcy."  In  re  Abraham,  35 
CCA.  502,  93  Fed.  767.  If  the  proceedings  in  the  district  court  are  based 
upon  a  formal  bill  in  equity,  instead  of  being  summary,  an  appeal  may  be 
taken  from  the  final  decree,  not  specifically  under  the  bankruptcy  law,  but 
under  the  general  provisions  of  the  statute  creating  the  circuit  courts  of  ap- 
peals and  investing  them  with  appellate  jurisdiction.  In  re  Jacobs,  39  C.  C.  A. 
647,  99  Fed.  539. 

6.  Practice  on  Appeal. 

The  general  orders  in  bankruptcy  direct  that  "appeals  from  a  court  of  bank- 
ruptcy to  a  circuit  court  of  appeals,  or  to  the  supreme  court  of  a  territory, 
shall  be  allowed  by  a  judge  of  the  court  appealed  from  or  of  the  court  ap- 
pealed to,  and  shall  be  regulated,  except  as  otherwise  provided  in  the  act,  by 
the  roles  governing  appeals  in  equity  in  the  courts  of  the  United  States." 
General  Order  No.  36  (32  C.  C.  A.  xxxvi.,  89  Fed.  xiv.).  The  only  provision 
of  the  bankruptcy  act  directly  regulating  the  practice  on  appeal  is  that  "such 
appeal  shall  be  taken  within  ten  days  after  the  judgment  appealed  from  has 
been  rendered,  and  may  be  heard  and  determined  by  the  appellate  court  in 
term  or  vacation,  as  the  case  may  be."  Bankr.  Act  1898,  §  25a.  Where  a 
creditor  desires  to  appeal  from  the  rejection  of  his  claim  by  the  district  court, 
he  mast  strictly  comply  with  the  requirements  of  the  act  and  of  the  general 
orders  applicable  to  the  case.  In  default  of  such  compliance,  the  appellate 
court  must  dismiss  the  attempted  appeal.  In  re  Coleman,  7  Blatchf.  192, 
2  X.  B.  R.  671,  Fed.  Cas.  No.  2,979. 

We  shall  first  consider  the  requirement  that  the  appeal  must  be  taken  within 
10  days.  In  connection  with  this  provision  is  to  be  read  another  section  of  the 
act,  which  directs  that,  "whenever  time  Is  enumerated  by  days  in  this  act, 
the  number  of  days  shall  be  computed  by  excluding  the  first  and  including 
the  last  unless  the  last  fall  on  a  Sunday  or  holiday,  in  which  event  the  day 
last  Included  shall  be  the  next  day  thereafter  which  is  not  a  Sunday  or  a 
|  legal  holiday."  Bankr.  Act  1898,  g  31.  See  York's  Case,  1  Abb.  U.  S.  503, 
4  N.  B.  R.  479,  Fed.  Cas.  No.  18,139.  For  the  meaning  of  the  word  "holiday" 
in  this  section,  see  Bankr.  Act,  §  1,  cl.  14.  The  requirement  as  to  time  is 
imperative.  If  the  appeal  is  not  taken  with  in  #  the  10  days,  the  appellate 
conrt  will  have  no  jurisdiction  of  the  case,  and  must  dismiss  the  attempted 
appeal.  Wood  v.  Bailey,  21  Wall.  G40,  22  L.  Ed.  689;  Ex  parte  Woollen,  104 
l\  S.  300,  26  L.  Ed.  768;  In  re  Kyler,  6  Blatchf.  514,  3  N.  B.  R.  46,  Fed.  Cas. 
No.  7,967;  In  re  Place,  8  Blatchf.  302,  4  N.  B.  R.  541,  Fed.  Cas.  No.  11,200; 
In  re  Alexander,  Chase,  295,  3  N.  B.  R.  29,  Fed.  Oas.  No.  160;  Sedgwick  v. 
Fridenberg,  11  Blatchf.  77,  Fed.  Cas.  No.  12,611.    Compare  Morris  v.  Brush, 

2  Woods,  354,  14  N.  B.  R.  371,  Fed.  Cas.  No.  9,828;  Fellows  v.  Burnap,  14 
Blatchf.  63,  Fed.  Cas.  No.  4,721.  In  a  case  where  the  appellant,  within  10 
days  after  a  decree  of  the  district  court  adjudging  him  a  bankrupt,  prayed  an 
appeal  therefrom,  which  was  allowed  by  the  judge,  and  filed  an  appeal  bond. 
hut  the  prayer  for  the  appeal  and  its  allowance,  and  the  citation  and  service 
thereon,  were  not  filed  in  the  district  court  until  after  the  expiration  of  the 
10  days,  it  was  held  that  the  appeal  was  not  "taken"  within  the  time  limited 
by  the  statute,  and  must  be  dismissed.  Norcross  v.  Mercantile  Co.,  42  C.  C. 
A  29,  101  Fed.  796.  But  when  the  district  court,  in  a  controversy  between 
a  trustee  in  bankruptcy  and  a  creditor  of  the  estate,  has  rendered  a  decree 
on  the  merits  adverse  to  the  trustee,  and  the  latter,  without  culpable  neglect, 
bag  lost  his  right  to  appeal  therefrom  by  the  expiration  of  the  time  limited 
by  the  statute,  the  district  court  may  grant  a  rehearing,  on  his  petition  filed 
thereafter,  for  the  purpose  of  reviving  his  right  of  appeal.  In  re  Wright 
<D.  C.)  96  Fed.  820;  Stickney  v.  Wilt,  23  Wall.  150,  23  L.  Ed.  50.  It  is  further 
necessary  that  the  appellant  should  comply  with  all  the  requirements  of  the 
statutes  or  the  rules  of  court  In  regard  to  the  service  of  a  citation  or  notice 
of  the  appeal  upon  the  adverse  party  (Wood  v.  Bailey,  21  Wall.  640,  22  L.  Ed. 
689;  Ex  parte  Mead,  109  U.  S.  230,  3  Sup.  Ct.  129,  27  L.  Ed.  914;  Mead  v. 
Piatt  fa  C]  17  Fed.  509),  and  the  furnishing  of  a  bond  (Benjamin  v.  Hart,  4 
Ben.  454,  4  N.  B.  R.  408,  Fed.  Cas.  No.  1,302;    In  re  Alexander,  Chase,  295, 

3  X.  B.  R.  29,  Fed.  Cas.  No.  160),  and  in  relation  to  the  form  and  contents 
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of  the  record  (In  re  Coleman,  7  Blatchf.  192,  2  N.  B.  R.  671,  Fed.  Cas.  No. 
2,979;  Hawkins  v.  Bank,  1  Dill.  453,  Fed.  Cas.  No.  6,245).  Moreover,  the 
rules  of  the  circuit  courts  of  appeals  require  that  the  appellant  shall  file  with 
the  clerk  of  the  court  below,  with  his  petition  for  the  appeal,  an  assignment 
of  errors,  which  shall  set  forth  separately  and  particularly  each  error  asserted 
and  intended  to  be  urged,  and  that  no  appeal  shall  be  allowed  until  such  assign- 
ment of  errors  shall  have  been  filed.  The  assignment  of  errors  shall  form 
part  of  the  transcript  of  record,  and  be  printed  with  it;  and  when  this  is 
not  done  counsel  will  not  be  heard,  except  at  the  request  of  the  court,  and 
errors  not  assigned  according  to  this  rule  will  be  disregarded,  though  the 
right  is  reserved  to  the  court,  at  its  option,  to  notice  a  plain  error  not  assigned. 
Rule  11  (31  C.  C.  A.  cxlvi.,  90  Fed.  cxlvi.).  The  filing  of  an  assignment  of 
errors  is  thus  made  an  essential  condition  to  the  allowance  of  an  appeal;  and 
this  rule  is  strictly  enforced  in  bankruptcy  cases,  and  if  it  is  not  complied 
with  the  judgment  of  the  district  court  will  be  affirmed.  Lloyd  v.  Chapman, 
35  C.  O.  A.  474,  93  Fed.  599;  In  re  Dunning,  36  C.  C.  A.  437,  94  Fed.  709. 

On  an  appeal  from  an  adjudication  of  bankruptcy,  it  is  within  the  discre- 
tion of  the  appellate  court  to  order  a  stay  of  proceedings  in  the  district  court; 
but  it  ought  not  to  be  granted  where  it  does  not  appear  that  the  rights  of  the 
defendant  will  be  prejudiced  or  seriously  endangered  if  the  petitioners  are 
allowed  to  proceed  to  final  judgment  in  the  court  below.  In  re  Oregon 
Bulletin  Printing  &  Publishing  Co.,  3  Sawy.  529,  14  N.  B.  R.  394,  Fed.  Cas. 
No.  10,560.  And  where  a  person  was  adjudged  bankrupt,  and  was  seeking 
a  review  of  the  adjudication  by  the  appellate  court,  and  was  at  the  same  time 
prosecuting  suits  in  a  state  court  to  restrain  the  proceedings  in  the  district 
court,  it  was  held  that  the  appellate  court  would  not  require  him  to  elect 
whether  to  prosecute  further  such  review  or  the  suits  in  the  state  court.  In 
re  Bininger,  7  Blatchf.  168,  3  N.  B.  R.  489,  Fed.  Cas.  No.  1,419.  The  ap- 
pellate court  will  not  issue  the  writ  of  prohibition  to  a  state  court,  to  forbid 
it  from  proceeding  further  in  a  suit  by  the  bankrupt  against  his  late  part- 
ner for  a  settlement  of  the  partnership  estate;  for  the  power  to  issue  this 
writ  is  limited  to  cases  where  it  is  necessary  for  the  exercise  of  the  juris- 
diction of  the  federal  court,  and  where  the  jurisdiction  is  merely  revisory  the 
writ  Is  not  essential  to  its  exercise.  Id.,  7  Blatchf.  159,  3  N.  B.  R.  481,  Fed. 
Cas.  No.  1,417.  * 

It  has  been  held  that,  on  a  writ  of  error  to  the  district  court,  where  the 
judgment  of  that  court  is  based  on  the  report  of  a  referee,  the  findings  of 
fact  made  by  the  referee  are  conclusive  in  the  appellate  court,  and  only  his 
conclusions  of  law  can  be  questioned,  and  that  only  so  far  as  they  are  chal- 
lenged by  exceptions  filed  in  the  district  court.  Sicard  v.  Railroad  Co.,  15 
Blatchf.  525,  Fed.  Cas.  No.  12.831. 

7.  Revisory  Jurisdiction  of  Circuit  Court  of  Appeals, 

The  bankruptcy  act  of  1898  (section  24b)  provides  that  the  "several  circuit 
courts  of  appeal  shall  have  jurisdiction  in  equity,  either  interlocutory  or 
final,  to  superintend  and  revise  in  matter  of  law  the  proceedings  of  the  sev- 
eral inferior  courts  of  bankruptcy  within  their  jurisdiction.  Such  power 
shall  be  exercised  on  due  notice  and  petition  by  any  party  aggrieved."  It 
will  be  observed  that  the  proceeding  thus  authorized  to  be  taken  is  not  an 
appeal.  The  jurisdiction  of  the  reviewing  court  is  original,  and  not  appel- 
late, and  is  to  be  invoked  simply  by  a  petition  filed  by  the  party  seeking  a 
review.  In  fact,  as  already  stated,  the  provisions  of  the  act  relating  to  ap- 
peals and  to  petitions  for  review  are  mutually  exclusive.  Certain  judgments 
or  decrees  are  enumerated  as  appealable,  and  these  cannot  be  made  the 
subject  of  a  petition  for  review.  On  the  other  hand,  an  appeal  cannot  be 
taken  except  in  the  cases  mentioned  in  the  statute. 

Among  the  orders  and  decisions  of  the  court  of  bankruptcy  which  may  be 
reviewed  by  the  appellate  court  upon  petition  may  be  enumerated  the  fol- 
lowing, as  examples:  An  order  requiring  the  bankrupt  to  surrender  to  his 
trustee  money  or  property  alleged  to  be  in  his  possession  and  to  belong  to  his 
estate  in  bankruptcy  (In  re  Purvine,  37  C.  C.  A.  446,  96  Fed.  192);  a  decision 
as  to  the  effect  of  the  adjudication  in  bankruptcy  upon  a  judgment  lien  ac- 
quired within  four  months  prior  thereto  (In  re  Richards,  37  C.  C.  A.  634,  96 
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Fed.  935);  an  order,  made  upon  summary  proceedings,  requiring  the  sur- 
render of  property  by  the  bankrupt's  voluntary  assignee  for  creditors,  or  by 
his  alienee  (In  re  Abraham,  35  C.  C.  A.  592,  93  Fed.  767;  Davis  v.  Bohle, 
34  C.  C.  A.  372,  92  Fed.  325;  In  re  Gutwillig,  34  C.  C.  A.  377,  92  Fed.  337): 
a  decision  that  a  particular  claim  of  a  creditor  is  entitled  to  priority  of  pay- 
ment out  of  the  estate  of  the  bankrupt  (In  re  Rouse.  Hazard  &  Co.,  G3  U.  S. 
App.  570,  33  C.  C.  A.  356,  91  Fed.  96);  an  order  directing  that  a  set-off  of 
mutual  debts  be  allowed  (Wilson  v.  Bank,  1  McCrary,  538,  3  Fed.  391);  an 
order  removing  or  refusing  to  remove  a  trustee  from  his  office  (In  re  Briggs. 
20  U.  S.  App.  579,  9  C.  O.  A.  585,  61  Fed.  498);  an  order  confirming  a  com- 
position (In  re  South  Boston  Iron  Co.,  4  Cliff.  343,  Fed.  Cas.  No.  13,183);  a 
decision  upon  an  application  to  confirm  a  sale  of  the  bankrupt's  estate  (York's 
Case,  1  Abb.  [U.  S.]  503,  4  N.  B.  R.  479.  Fed.  Cas.  No.  18,139);  an  order  en- 
joiniug  the  prosecution  of  an  action  of  replevin,  brought  in  a  state  court 
against  a  trustee  in  bankruptcy  by  a  third  party  claiming  goods  in  his  pos- 
session, and  referring  the  claim  of  such  party  to  a  referee  in  bankruptcy  to 
ascertain  and  report  the  facts  (In  re  Russell,  41  C.  C.  A.  323,  101  Fed.  248). 
But,  as  stated  in  the  principal  case,  a  finding  of  fact  will  not  be  reviewed 
in  this  manner;  nor  will  the  appellate  court  review  a  mere  incidental  ques- 
tion of  practice  in  the  district  court  In  re  Robinson.  6  Blatchf.  253,  2  N. 
B.  R.  341,  Fed.  Cas.  No.  11,939.  Further,  the  provision  of  the  statute  au- 
thorizing a  review  on  petition  applies  only  to  some  action  taken  or  order  made 
in  the  course  of  a  proceeding  in  bankruptcy.  Such  a  petition  will  not  lie 
to  obtain  a  review  of  an  alleged  error  of  the  district  court  in  entertaining 
jurisdiction  of  a  bill  in  equity  brought  by  a  trustee  in  bankruptcy  against 
a  stranger,  a  citizen  of  the  same  state,  to  set  aside  an  alleged  fraudulent 
conveyance  of  property  to  him  by  the  bankrupt.  Iu  re  Jacobs,  39  C.  C.  A. 
647,  99  Fed.  539.  It  must  also  be  remarked  that  the  jurisdiction  Of  the 
circuit  court  of  appeals  to  review  the  proceedings  of  the  district  courts  in 
bankruptcy,  under  this  provision  of  the  statute,  Is  not  limited  by  any 
measure  of  the  amount  in  controversy  or  the  value  of  the  property  involved. 
In  re  Clark,  9  Blatchf.  379,  6  N.  B.  R.  410,  Fed.  Cas.  No.  2,802;  In  re  Rouse, 
Hazard  &  Co.,  63  U.  S.  App.  570,  33  C.  C.  A.  356,  91  Fed.  96. 

A  petition  for  review  may  be  filed  by  "any  party  aggrieved."  Hence,  any 
lien  creditor  may  appeal  to  the  revisory  jurisdiction  of  the  circuit  court  of 
appeals  from  a  decree 'affecting  his  rights.  In  re  Taliafero,  3  Hughes,  422, 
Fed.  Cas.  No.  13,736.  But  it  is  said  that  the  trustee  Is  the  proper  party  to 
bring  a  petition  for  review  where  the  claim  of  attaching  creditors  Is  put 
forward  as  paramount  to  the  rights  of  the  trustee.  In  re  Glen  Iron  Works 
(C.  C.)  20  Fed.  674.  But  a  person  who  is  not  a  party  to  the  bankruptcy 
proceedings  in  the  district  court  cannot  file  a  petition  for  review.  Railroad 
Co.  v.  Jones,  7  N.  B.  R.  145,  Fed.  Cas.  No.  127.  The  authority  of  counsel 
to  file  the  petition  and  to  appear  for  their  clients  in  the  appellate  court  will 
be  presumed,  and  will  not  be  questioned  except  upon  evidence  to  the  con- 
trary.    Id.,  5  N.  B.  R.  97,  Fed.  Cas.  No.  126. 

Unlike  an  appeal,  a  petition  for  review  brings  before  the  appellate  court 
only  questions  of  law.  It  is  intended  as  a  summary  mode  of  reviewing  any 
alleged  erroneous  decision  upon  a  question  of  law.  and  does  not  contemplate 
a  review  of  the  facts.  In  re  Richards,  37  C.  C.  A.  634,  96  Fed.  935;  In  re 
Purvine,  37  C.  C.  A.  446,  96  Fed.  192;  Courier- Journal  Job-Printing  Co.  v. 
Sciiaefer-Meyer  Brewing  Co.,  41  C.  C.  A.  614,  101  Fed.  699;  In  re  Great 
Western  Tel.  Co.,  5  Biss.  359,  Fed.  Cas.  No.  5,739.  Further,  the  reviewing 
<*ourt  will  confine  its  decision  to  the  specific  question  of  law  presented  by  the 
petition.  Proceedings  for  review  do  not  operate  to  transfer  to  the  appellate 
court  the  entire  bankruptcy  proceeding,  to  be  continued  there  as  in  a  court 
of  first  instance.  They  do  not  effect  a  removal  of  the  case  to  the  appellate 
court,  nor  empower  that  court  to  assume  primary  exercise  of  the  jurisdic- 
tion conferred  upon  the  district  court  by  the  act.  In  re  Binlnger,  7  Blatchf. 
165.  3  N.  B.  R.  487,  Fed.  Cas.  No.  1.418.  The  power  of  review,  however. 
Is  a  "jurisdiction  in  equity,"  as  specified  by  the  statute,  and  the  appellate 
court  is  not  bound  to  reverse  on  strictly  legal  grounds,  if  satisfied  that  the 
facts  are  correctly  found,  and  that  no  Injustice  has  been  done.  In  re  Clark, 
43  C.C.A.— 2 
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9  Blatchf.  379,  6  N.  B.  R.  410,  Fed.  Cas.  No.  2,802.  But  its  decision  is  to  be 
upon  the  question  as  the  same  was  presented  to  the  district  court;  and  hence, 
for  example,  if  an  order  of  the  district  court  removing  a  trustee  in  bank- 
ruptcy was  right  when  made,  it  cannot  be  reversed  on  review,  notwithstand- 
ing that  the  only  creditors  who  were  competent  to  move  against  the  trustee 
have  since  withdrawn  from  the  proceedings  and  are  no  longer  in  the  case. 
In  re  Prouty  (C.  C.)  24  Fed.  554. 

8.  Practice  on  Petition  for  Review. 

The  act  of  1867  prescribed  no  particular  form  of  proceeding  to  obtain  a 
review  of  a  decision  of  the  court  of  bankruptcy  by  the  appellate  court.  It 
was  sufficient  If  some  "proper  process"  was  used,  and  it  was  held  that  a  writ 
of  error  would  serve  the  purpose.  Cleveland  Ins.  Co.  v.  Globe  Ins.  Co.,  98 
U.  S.  366,  25  L.  Ed.  201.  The  present  statute,  however,  directs  that  the  ap- 
plication for  a  review  shall  be  made  by  a  "petition,"  which,  of  course,  should 
be  addressed  to  the  proper  circuit  court  of  appeals.  In  analogy  to  the  rules 
governing  the  allowance  of  appeals  and  writs  of  error,  a  petition  for  review 
by  the  circuit  court  of  appeals  of  a  proceeding  in  the  district  court  in  bank- 
ruptcy may  be  presented  to,  and  allowed  by,  the  judge  of  the  district  court 
or  any  one  of  the  judges  of  the  circuit  court  of  appeals.  In  re  Abraham. 
35  C.  C.  A.  592,  93  Fed.  767.  It  should  state  specifically  the  question  of 
law  which  was  involved  and  ruled  upon  by  the  district  court,  and  as  to 
which  a  reversal  of  its  action  is  sought,  and  should  be  accompanied  by  a 
certified  copy  of  so  much  of  the  record  as  will  exhibit  the  manner  In  which 
the  question  arose  and  its  determination;  and  the  question  of  law  so  pre- 
sented is  the  only  question  which  will  be  decided  by  the  appellate  court. 
Courier-Journal  Job-Printing  Co.  v.  Schaefer-Meyer  Brewing  Co.,  41  C.  C.  A. 
614.  101  Fed.  699;  In  re  Richards,  37  C.  C.  A.  634,  96  Fed.  935;  In  re 
Abraham,  35  C.  C.  A.  592,  93  Fed.  767;  Littlefield  v.  Canal  Co.,  3  Cliff.  371, 
4  N.  B.  R.  257,  Fed.  Cas.  No.  8,400;  In  re  South  Boston  Iron  Co.,  4  Cliff. 
343.  Fed.  Cas.  No.  13,183;  In  re  Sutherland,  2  Biss.  405,  Fed.  Cas.  No.  13,- 
636;  In  re  Grant,  Fed.  Cas.  No.  5,690.  Neither  the  statute,  nor  the  orders 
in  bankruptcy,  nor  the  rules  of  the  courts  prescribe  any  specific  period  of 
time  within  which  an  application  for  review  must  be  made;  but  the  ad- 
judged cases  declare  that  the  delay  must  not  be  unreasonable,  nor  operate 
to  the  prejudice  of  the  parties  in  Interest.  In  re  Beck  (O.  C.)  31  Fed.  554; 
Bank  v.  Cooper,  20  Wall.  171,  22  L.  Ed.  273;  Littlefield  v.  Canal  Co.,  3  Cliff. 
371,  4  N.  B.  R.  257,  Fed.  Cas.  No.  8,400.  And  a  recent  decision  of  the  cir- 
cuit court  of  appeals  in  the  First  circuit  holds  that  the  petition  for  review 
may  be  filed  at  any  time  within  six  months  from  the  ruling,  order,  or  decree 
sdught  to  be  reversed.  In  re  Worcester  Co.,  42  C.  C.  A.  637,  102  Fed.  808. 
By  the  terms  of  the  statute,  "due  notice"  is  a  prerequisite  to  the  exercise  of 
the  jurisdiction  of  the  reviewing  court  This  means  that  proper  and  suffi- 
cient notice  of  the  petition  for  review  must  be  served  upon  the  party  oc- 
cupying a  position  in  the  controversy  adverse  to  that  of  the  petitioner,  or 
upon  his  attorney,  within  a  reasonable  time.  Railroad  Co.  v.  Jones,  5  N. 
B.  R.  97,  Fed.  Cas.  No.  126.  H.  CAMPBELL  BLACK. 
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(102  Fed.  850.) 

WHITNEY  Y.  NEW  YORK,  N.  H.  &  H.  R.  CO. 

(Circuit  Court  of  Appeals,  First  Circuit    June  13,  1900.) 

No.  329. 

L  Appeal— Review— Vekdict. 

A  defendant  in  whose  favor  a  verdict  has  been  rendered  by.direction  of 
the  court  Is  entitled  to  support  such  verdict  upon  any  ground  which  the 
evidence  In  the  record  permits,  and  of  which  he  has  not  by  his  conduct 
waived  the  right  to  avail  himself.  If,  upon  all  the  evidence,  the  verdict 
was  one  which  must  necessarily  have  been  rendered,  it  must  stand,  re- 
gardless of  the  sufficiency  of  the  particular  ground  on  which  it  was  di- 
rected. 

2l  Carriers— Injury  of  Passenger— Burden  op  Proof  as  to  Negligence. 
The  rule  which  requires  an  employe  sumg  his  employer  for  an  injury  to 
allege  and  prove  the  negligence  upon  which  the  right  of  recovery  is  based 
does  not  apply  to  a  suit  by  a  passenger  against  a  common  carrier,  In  which 
case  the  fact  of  the  injury  while  the  passenger  was  himself  In  the  exercise 
of  due  care  raises  a  presumption  of  negligence  on  the  part  of  the  carrier, 
which  casts  upon  it  the  burden  of  proving  the  exercise  of  proper  care,  and 
that  it  used  all  appliances,  readily  attainable,  known  to  science  for  the 
prevention  of  accidents. * 

3.  Same— Wno  is  Passenger— Employe  Using  Pass. 

Plaintiff,  being  in  the  employment  of  defendant,  a  railroad  company, 
changed  to  a  different  employment,  still  with  defendant,  and,  in  connec- 
tion with  the  change,  stipulated  for  free  transportation  to  Boston  from 
the  city  where  he  was  to  be  employed,  not  In  connection  with  his  work, 
but  for  his  own  convenience.  On  one  of  these  trips,  made  for  his  own 
purposes,  and  while  not  at  work  or  going  to  or  from  his  work,  he  was  in- 
jured by  the  derailing  of  the  car  in  which  he  was  riding.  He  was  trav- 
eling on  a  pass,  similar  to  others  which  had  been  previously  issued  to 
him,  stamped  as  an  employees  pass,  and  containing  on  the  back  a  waiver 
of  all  claims  against  the  defendant  arising  from  the  negligence  of  its 
agents  or  otherwise.  Hdd,  that  plaintiff  was  a  passenger,  and  that  an 
action  to  recover  for  the  injury  was  governed  by  the  rules  applicable  as 
between  carrier  and  passenger,  and  not  by  those  applicable  as  between 
master  and  servant,  and  the  stipulations  relieving  the  defendant  from  lia- 
bility for  negligence  will  not  be  enforced  against  the  plaintiff,  although 
he  voluntarily  assented  to  them.* 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Massachusetts. 

Edward  H.  Pierce,  for  plaintiff  in  error. 
Charles  F.  Choate,  Jr.,  for  defendant  in  error. 

Before  PUTNAM,  Circuit  Judge,  and  ALDRICH  and  BROWN, 
District  Judges. 

PUTNAM,  Circuit  Judge.  This  suit  was  brought  by  the  plaintiff 
in  error  for  an  injury  occurring  to  him  while  riding  in  a  passenger 
train  of  the  defendant  in  error.  The  circuit  court  directed  a  verdict 
for  the  defendant,  and  the  plaintiff  below  thereupon  sued  out  this 

i  Burden  of  proof  of  negligence  where  passengers  have  been  injured,  see 
note  to  RaUway  Co.  v.  Myers,  32  C.  C.  A.  23. 

2  Limitation  of  liability  by  carriers  for  injuries  to  passengers,  see  note  to 
Clark  v.  Geer,  32  C.  C.  A.  301. 
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writ  of  error.  The  record  raises  two  questions:  First,  whether  there 
was  any  case  to  go  to  the  jury  on  the  allegation  of  negligence;  and, 
second,  whether  or  not  the  plaintiff  was  a  passenger.  The  only  evi- 
dence offered  in  the  court  below  was  that  in  behalf  of  the  plaintiff. 
At  the  close  of  that  evidence  a  motion  was  made  to  direct  a  verdict 
for  the  defendant  on  the  ground  that  no  sufficient  proof  of  defendant's 
negligence,  had  been  shown,  which  motion  the  court  overruled. 
Thereupon  the  defendant  moved  that  the  court  direct  a  verdict 
for  the  defendant  on  the  ground  that  the  plaintiff  was  an  employ^ 
of  the  defendant  when  injured,  and  that  he  could  not  recover  by  rea- 
son of  the  fact  of  his  riding  on  an  employes  pass,  by  the  conditions  on 
the  back  of  which  the  holder  expressly  assumed  all  risks  arising 
from  the  negligence  of  the^agents  of  the  defendant,  or  otherwise, 
while  using  it.  On  that  motion  the  court  made  a  ruling  favorable 
to  the  defendant,  which  appears  in  the  record,  and  also  it  directed 
a  verdict  for  the  defendant.  The  exceptions  were  both  to  the  ruling 
and  to  the  order  to  return  a  verdict. 

The  bill  of  exceptions  slates,  "All  the  evidence  at  the  trial  mate- 
rial to  the  exceptions  in  this  case  was  as  follows."  Therefore  it  is 
presumable  that  the  entire  evidence  is  in  the  bill  of  exceptions,  ex- 
cept what  related  to  the  question  of  damages,  and  possibly  to  some 
other  questions  about  whkh  there  is  now  no  dispute.  Under  the 
rulings,  it  is  presumably  the  right  of  the  defendant  to  support  the 
verdict  on  any  ground  which  the  evidence  in  the  bill  of  exceptions 
permits.  This  is  a  well-settled  rule,  expressly  restated  in  Sullivan 
v.  Mining  Co.,  143  U.  S.  431,  434,  12  Sup.  Ct.  555,  36  L.  Ed.  214, 
where  it  is  held  that  if,  on  all  the  facts  in  the  case,  the  judgment 
was  one  which  must  necessarily  have  been  rendered,  it  must  stand. 
The  same  ruling  was  applied,  under  very  peculiar  circumstances,  in 
Dry-Goods  Co.  v.  Malcolm,  164  U.  S.  483,  491,  402,  17  Sup.  Ct. 
158,  41  L.  Ed.  524,  where  the  basis  for  sustaining  the  judgment 
was  altogether  different  from  that  which  was  expressly  presented 
by  the  bill  of  exceptions.  Of  course,  if  it  were  apparent  from  the 
record  before  us  that  the  defendant  had  rested  its  case  in  the  court 
below  entirely  on  the  proposition  that  the  plaintiff  was  an  employ*?, 
or  otherwise  expressly  or  impliedly  waived  other  defenses,  or  by  its 
course  had  in  any  way  blinded  the  plaintiff,  so  that  it  might  be 
thought  it  had  stopped  him  from  putting  in  all  the  evidence  of  neg- 
ligence that  he  might  have  put  in,  it  could  not  have  brought  this 
question  before  this  court  for  its  consideration. 

The  injury  happened  through  the  overturning  of  a  car  in  which 
the  plaintiff  was  riding,  at  a  switch  near  the  approaches  to  the  de- 
fendant's station  at  Boston.  The  effective  cause  of  the  overturning 
is  not  shown  by  the  proofs.  The  plaintiff  suggests  three  different 
explanations  of  the  accident:  One,  that  the  switch  was  defective; 
second,  that  it  was  not  provided  with  modern  appliances  for  safety; 
and,  third,  that  the  switchman  was  personally  negligent.  The  de- 
fendant offered  no  evidence  in  its  own  behalf,  and  did  not  even  call 
the  switchman,  nor  show  reason  for  not  calling  him.  It  is  well 
settled  that,  in  a  case  brought  by  an  employ  6  against  an  employer, 
the  employ^  is  subject  to  the  ordinary  rule  of  the  common  law, 


Digitized  by  VjOOQIC 


WHITNEY    V.   NEW    YORK,  N.   H.  &    H.   R.   CO.  21 

that  it  rests  on  him  to  allege  and  prove  that  the  injury  arose  from 
the  negligence  of  his  employer.  This  was  so  held  by  us  in  Stevens 
v.  Chamberlin,  40  C.  C.  A.  421,  100  Fed.  378,  380,  and  it  is  recognized 
as  a  well-known  rule  of  law  in  Railway  Co.  v.  Barrett,  166  U.  S. 
617,  619,  17  Sup.  Ct.  707,  41  L.  Ed.  1136.  But,  with  reference  to 
passengers,  a  necessity  arises  out  of  the  fact  that  they  are  not  pre- 
sumed to  have  knowledge  of  the  methods  of  particular  carriers,  and 
that  to  them  the  causes  of  injuries  are  inscrutable.  The  rule  is  best 
stated  in  Gleeson  v.  Railway  Co.,  140  U.  S.  435,  443,  11  Sup.  Ct. 
862,  35  L.  Ed.  463.  There  the  decisions  of  the  supreme  court  are 
referred  to,  wherein  it  is  said  to  have  been  settled  that  the  hap- 
pening of  an  injurious  accident  is,  in  passenger  cases,  prima  facie 
evidence  of  negligence  on  the  part  of  the  carrier,  "and  that,  the  pas- 
senger being  himself  in  the  exercise  of  due  care,  the  burden  then 
rests  upon  the  carrier  to  show  that  its  whole  duty  was  performed, 
and  that  the  injury  was  unavoidable  by  human  foresight." 

The  nature  of  the  duty  resting  on  the  defendant  in  this  case  with 
reference  to  the  alleged  absence  of  modern  appliances  was  stated 
in  Mather  v.  Rillston,  156  U.  8.  301,  399,  15  Sup.  Ct.  467,  39  L.  Ed. 
470.  While,  of  course,  no  carrier  can  be  held  at  fault,  so  long  as  he 
uses  approved  safeguards,  merely  because  he  does  not  always  use 
those  which  theoretically  or  experimentally  may  attain  better  re- 
sults, yet  in  that  case  the  general  rule  laid  down  by  the  court  was 
as  follows: 

"We  think  It  may  be  laid  down  as  a  legal  principle  that,  in  all  occupations 
which  are  attended  with  great  and  unusual  danger,  there  must  be  used  all 
appliances,  readily  attainable,  known  to  science  for  the  prevention  of  accident, 
and  that  the  neglect  to  provide  such  readily  attainable  appliances  will  be 
regarded  as  proof  of  culpable  negligence." 

In  view  of  this,  we  think  the  case  would  justly  have  been  left  to 
the  jury  on  the  question  whether  the  safeguard  appliances  referred 
to  were  available  on  the  part  of  the  defendant,  if  that  question  had 
been  reached.  Also,  in  view  of  the  lack  of  proof  offered  by  the  de- 
fendant with  reference  to  its  switchman,  we  think  the  court  would 
not  have  been  justified  in  taking  from  the  jury  the  question,  if 
reached,  whether  the  defendant  had  fully  met  the  burden  resting 
on  it  according  to  the  rule  in  Gleeson  v.  Railway  Co.  So  far  as  this 
part  of  the  case  is  concerned,  the  ruling  of  the  court  below  cannot 
be  questioned. 

Coming  to  the  main  issue,  we  are  controlled  with  reference  to 
it  by  the  decisions  of  the  supreme  court.  The  only  evidence,  as  we 
have  said,  was  that  of  the  plaintiff.  The  essential  facts  are  not  dis- 
puted, for  the  purposes  of  this  writ  of  error;  neither  is  there  any 
substantial  difference  between  the  parties  as  to  any  question,  ex- 
cept of  law.  The  facts  are,  for  this  appeal,  so  similar  to  those  in 
Doyle  v.  Railroad  Co.,  166  Mass.  492,  44  N.  E.  611,  33  L.  R.  A.  844, 
that  it  is  not  maintained  that,  if  that  case  controlled  this  court,  the 
ruling  of  the  circuit  court  could  be  supported.  It  is  said,  however, 
that  we  are  not  bound  by  the  decisions  of  the  supreme  judicial  court 
of  Massachusetts  on  a  question  of  this  character,  and  such  is  the 
settled  rule.    Especially,  matters  arising  out  of  the  transportation 
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of  goods  and  passengers  are  so  largely  of  an  interstate  character, 
as  is  this  at  bar,  that  uniformity  of  decision  in  the  federal  courts 
becomes  necessary;  and  this  could  not  be  accomplished  if  conclusive 
effect  were  given  locally  to  local  decisions,  which,  on  questions  of 
this  nature,  are  often  conflicting.  Nevertheless,  Doyle  v.  Railroad 
Co.  seems  to  be  governed  by  the  same  rules  as  those  laid  down  by  the 
supreme  court. 

The  plaintiff  claimed  to  go  to  the  jury  on  the  following  alleged 
facts:  Being  in  the  employment  of  the  defendant,  he  changed  to  a 
new  employment,  still  with  the  defendant.  In  connection  with  the 
change  of  employment,  he  stipulated,  not  only  for  an  increase  of 
wages,  but  also  for  free  transportation  to  Boston  from  the  city  where 
he  was  to  be  employed,  tor  his  own  convenience,  and  not  in  con- 
nection with  going  to  or  from  his  work.  He  was  injured  while  on 
one  of  these  trips  to  Boston,  and  while  not  going  to  or  from  his 
work,  and  while  he  was  not  employed;  that  is  to  say,  during  the 
hours  when  he  was  free  for  recreation  or  to  visit  his  family,  or  to 
use  his  time  for  any  purpose  of  his  own.  He  had  received  successive 
passes  as  each  expired,  all  of  them,  so  far  as  the  case  shows,  having 
plainly  stamped  on  the  face  that  they  were  employes'  passes,  and 
on  the  back  a  waiver  of  all  claims  against  the  defendant  arising  from 
the  negligence  of  its  agents  "or  otherwise,"  sufficient  to  cover  the 
case  at  bar,  unless  the  same  is  controlled  by  the  rules  of  public 
policy,  and  the  decisions  of  the  supreme  court  with  reference  thereto. 
The  record  does  not  expressly  show  that  the  plaintiff  knew  what 
appeared  on  the  back  of  his  passes,  but,  inasmuch  as  he  had  been 
for  a  long  time  an  employ^,  the  court  would  not  have  been  justified 
in  permitting  the  jury  to  find,  on  the  evidence,  that  he  did  not  know  it. 

The  essential  question  is  stated  by  the  defendant  as  follows:  It 
being  established  that  the  contract  under  which  the  plaintiff  was 
being  transported  at  the  time  of  his  injury  was  made  at  his  own  re- 
quest, voluntarily,  and  with  full  knowledge  of  its  terms  and  condi- 
tions, and  it  being  a  contract  which  the  plaintiff  was  not  entitled 
to  receive  except  by  mutual  agreement,  and  which  the  defendant 
was  not  bound  to  grant  except  on  conditions,  does  any  public  policy 
require  it  to  be  declared  void?  Subject  to  the  caution  not  to  draw 
from  the  words  "at  his  own  request,  voluntarily,"  any  inference  con- 
trary to  what  we  have  already  said,  this  sufficiently  explains  the 
issue  which  the  case  raises.  The  question  thus  stated  is  on  all  fours 
with  that  answered  in  Railway  Co.  v.  Stevens,  95  U.  S.  655,  24  L. 
Ed.  535.  It  there  appeared  that  Stevens  was  the  owner  of  a  pat- 
ented car  coupler,  for  the  option  and  use  of  which  the  corporation, 
which  was  the  plaintiff  in  error,  was  negotiating;  that  he  went,  at 
its  request  and  expense,  to  a  point  on  its  railroad,  to  see  one  of  its 
officers  in  reference  to  this  matter,  and  a  free  pass  was  granted  him ; 
that  the  pass  contained  an  indorsement,  which  for  present  purposes 
was  substantially  to  the  same  effect  as  that  on  the  pass  in  the  case 
at  bar;  and  that  Stevens  testified  that  he  put  the  pass  into  his 
pocket  without  looking  at  the  indorsement.  There  was  a  special 
finding  that  he  did  not  know  what  was  indorsed  on  the  pass,  but 
the  conclusions  of  the  court  were  made  independently  of  this.    It 
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found,  at  page  658,  95  U.  8.,  and  page  536,  24  L.  Ed.,  that  the  trans- 
portation of  the  plaintiff,  although  not  paid  for  in  money,  was  not 
a  matter  of  charity  op  gratuity,  but  was  by  virtue  of  an  agreement 
in  which  the  mutual  interests  of  both  parties  were  consulted;  that 
the  matter  of  mutual  interest  was  a  part  of  the  consideration  which 
the  plaintiff  consented  to;  that  giving  him  a  free  pass  did  not  alter 
the  nature  of  the  transaction;  that  the  pass  was  a  ipere  ticket  to 
be  shown  to  the  conductor  as  evidence  of  his  right  to  be  transported; 
that  it  was  not  evidence  of  any  contract  that  the  plaintiff  was  to 
assume  all  the  risks;  and,  what  is  the  pith  of  the  decision  as  applied 
to  the  case  at  bar,  as  appears  at  page  659,  95  U.  S.,  and  page  536,  24 
L.  Ed.,  that  it  would  not  have  been  valid  if  it  had  been.  On  page 
660,  95  U.  8.,  and  page  536,  24  L.  Ed.,  the  court  laid  aside  all  ques- 
tion whether  or  not  Stevens  knew  of  the  condition  on  the  back  of 
the  pass,  and  said: 

"But  we  have  already  shown  that  the  carrying  of  the  plaintiff  from  Portland 
to  Montreal  was  not  a  mere  gratuity.  To  call  it  such  would  be  repugnant  to 
the  essential  character  of  the  whole  transaction.  There  was  a  consideration 
for  it,  both  good  and  valuable.  It  necessarily  follows,  therefore,  that  it  was  a 
carrying  for  hire.  Being  such,  it  was  not  competent  to  the  defendant,  as  a 
common  carrier,  to  stipulate  for  the  immunities  expressed  on  the  back  of  the 
pass."  "The  defendant,  being,  by  the  very  nature  of  the  transaction,  a  com- 
mon carrier  for  hire,  cannot  set  up  as  against  the  plaintiff,  who  was  a  passen- 
ger for  hire,  any  such  estoppel  or  agreement  as  that  which  is  insisted  upon/' 

It  is  not  necessary  to  examine  at  length  the  other  decisions  of 
the  supreme  court  which  are  usually  cited  on  this  class  of  questiohs. 
It  is  sufficient  to  say  that  that  court  has  firmly  adhered  to  the  rule 
of  Railway  Co.  v.  Stevens,  both  with  reference  to  passengers  and 
goods.  It  has  not,  however,  passed  directly  on  the  question  whether 
or  not  a  carrier  can  lawfully  stipulate  for  a  release  from  the  neg- 
ligence of  itself  or  its  servants,  with  a  person  traveling  on  an  abso- 
lutely free  passage.  In  Railroad  Co.  v.  Derby,  14  How.  408,  486, 
14  L.  Ed.  502,  and  in  The  New  World  v.  King,  16  How.  469,  474, 
14  L.  Ed.  1019,  the  court  held  that  the  assumption  of  the  custody 
of  the  person  of  one  traveling  gratuitously  was  sufficient  to  impose 
upon  the  carrier  liability  for  the  greatest  diligence  as  to  his  safety. 
In  those  cases  there  was  no  stipulation  against  liability.  In  Railroad 
Co.  v.  Lockwood,  17  Wall.  357,  21  L.  Ed.  627,  and  in  Railroad  Co.  v. 
Reeder,  170  U.  S.  530,  18  Sup.  Ct.  705,  42  L.  Ed.  1134,  it  applied  the 
rule  of  public  policy  to  persons  accompanying  cattle  on  freight  trains, 
although  in  the  latter  case  it  recognized  the  fact  which  we  explained 
in  Railroad  Co.  v.  Nichols,  29  C.  C.  A.  500,  85  Fed.  945,  948,  that 
a  person  traveling  under  those  circumstances  impliedly  subjects  him- 
self to  certain  risks  necessarily  incident  to  freight  trains  and  not 
incident  to  passenger  trains,  and  that  it  might  not  be  unreasonable 
to  require  him  to  specially  stipulate  accordingly.  In  Railway  Co.  v. 
Voigt,  176  U.  S.  498,  20  Sup.  Ct.  385,  Adv.  S.  U.  S.  385,  44  L.  Ed. 
560,  the  court  held  that  stipulations  between  an  express  company 
and  a  railway  company  by  which  a  messenger  should  release  the  rail- 
way company  from  liability  for  negligence  might  be  valid;  but  the 
case  is  entirely  exceptional,  because  the  court  had  already  decided, 
in  Express  Cases,  117  U.  S.  1,  6  Sup.  Ct.  542.  628,  29  L.  Ed.  791,  that 
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railway  companies  are  not  required  by  usage  or  by  the  common  law 
to  transport  the  traffic  of  an  express  company  in  the  manner  in  which 
such  traffic  is  usually  carried.  Therefore  it  followed  that  an  express 
company,  in  negotiating  with  a  railway  company  for  itself,  its  mer- 
chandise and  employes,  does  not  stand  on  the  common  public  right, 
but  only  on  such  special  contracts  as  the  two  parties  may  voluntarily 
enter  into.  Moreover,  it  appeared  to  the  court  that  a  messenger  of 
an  express  company  is  not  qua  passenger,  more  than  a  vendor  of 
petty  articles  on  railway  trains.  Without  analyzing  the  case  further, 
it  is  clearly  exceptional,  and  it  in  no  manner  impugns  in  the  slight- 
est degree  Railway  Co.  v.  Stevens,  as  is  made  especially  plain  by  the 
reference  to  the  latter  case,  at  page  505,  176  U.  S.,  page  387,  20  Sup. 
Ct,  and  page  564,  44  L.  Ed. 

The  defendant  urges  on  us  the  fact  that  the  plaintiff  had  been 
previously  in  the  employment  of  the  defendant;  but  we  are  unable  to 
see  the  pertinency  of  this,  except  so  far  as  it  would  justify  the  court 
in  assuming  that  the  plaintiff  knew  the  conditions  indorsed  on  his 
pass.  Whatever  may  have  been  his  prior  contract  with  the  defend- 
ant, it  is  clear  that,  on  the  case  as  presented  in  this  record,  he  was. 
entitled  to  go  to  the  jury  on  the  proposition  that  the  contract  which 
controlled  the  parties  at  the  time  of  his  injury  was  new  and  inde- 
pendent. 

Our  attention  has  also  been  called  to  various  cases  relating  to  the 
liability  of  carriers  to  employes  when  passing  between  their  homes 
and  their  places  of  labor.  The  supreme  court  has  never  passed  on 
this  particular  phase;  but  it  clearly  raises  an  essentially  different 
question  from  that  at  bar,  because  there  is  no  injustice  or  legal  in- 
consistency in  holding  that  under  some  circumstances  the  going  to 
or  returning  from  work  is,  in  the  eyes  of  the  law,  an  incident  to  the 
employment,  if  not  a  part  thereof.  As  we  have  already  said,  the 
proofs  on  which  the  plaintiff  was  entitled  to  go  to  the  jury  entirely 
relieve  the  case  of  any  proposition  of  this  character.  As  in  Railway 
Co.  v.  Stevens,  he  was  at  the  time  of  his  injury  traveling  in  a  passen- 
ger train,  under  a  special  arrangement  which  raised  a  valid  consid- 
eration, and  at  a  time  and  in  relation  to  a  matter  which  in  no  man- 
ner concerned  his  employment  by  the  defendant.  The  only  apparent 
difference  in  any  particular  is  that  the  plaintiff  was  not  traveling  on 
an  errand  in  which  both  parties  were  mutually  interested,  as  Stevens 
was,  but  exclusively  for  his  own  purposes,  precisely  like  any  ordinary 
passenger.    This  difference  tends  to  make  his  case  clearer. 

It  is  urged  that  the  plaintiff  was  not  paying  his  fare  in  money, 
and  that  he  did  not  stand  as  one  of  the  public  ordinarily  stands, 
in  dealing  with  carriers,  because  his  carriage  was  a  part  of  an  entire 
contract  covering  several  elements,  so  that,  therefore,  both  he  and 
the  defendant  were  at  liberty  to  stipulate  for  such  conditions  as  they 
might  mutually  agree  upon.  In  this  particular,  however,  the  case 
of  Railway  Co.  v.  Stevens  is  essentially  in  point  agaipst  the  defend- 
ant. The  defendant  also  urges  that  the  line  of  reasoning  in  Railroad 
Co.  v.  Lockwood,  which  led  to  the  conclusions  of  the  court,  embraces 
several  propositions,  among  which  are  that  of  the  general  public  in- 
terest in  the  safe  carriage  of  persons,  and  that  the  imposition  of  con- 
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dilions  by  a  carrier  amounts  to  an  abdication  of  the  essential  duties 
of  his  employment;  and  it  also  presents  other  references  to  Railroad 
Co.  v.  Lockwood,  for  the  purpose  of  showing  that,  under  the  rela- 
tions which  the  parties  in  the  case  at  bar  bear  to  each  other,  they 
were  not  within  the  precise  reasons  which  led  to  the  conclusions 
of  the  supreme  court.  Wp  need  not,  however,  follow  through  this 
line  of  argument,  because  the  question  is,  what  is  the  rule  of  law? 
and  not,  what  are  the  various  reasons  out  of  which  the  rule  was 
developed?  These  reasons  change  and  fluctuate  from  time  to  time 
with  the  progress  of  events,  or  with  the  different  views  of  different 
judges.  The  rule  which  governs  this  case,  as  we  have  already  said, 
is  expressly  stated  in  Railroad  Co.  v.  Lockwood,  17  Wall.  357,  21 
L.  Ed.  627;  and  it  is  so  firmly  fixed,  and  has  been  applied  in  Railway 
Co.  v.  Stevens  under  circumstances  so  essentially  like  those  at  bar, 
that  we  seem  to  be  controlled  by  it,  and  by  its  application,  as  the 
rule  and  its  application  have  each  been  determined  by  the  supreme 
court.  Under  this  rule,  and  under  its  application,  the  plaintiff  below 
was  qua  passenger  at  the  time  of  his  injury,  having  given  for  his 
passage  a  valuable  consideration,  so  that  public  policy  will  not  per- 
mit us  to  enforce  the  stipulations  indorsed  on  his  pass,  although  he 
freely  assented  to  them.  So  far  as  concerns  any  moral  obligation 
growing  out  of  those  stipulations  which  it  is  claimed  he  now  seeks 
to  violate,  the  defendant  must  appeal  elsewhere  than  to  courts  of  law. 
The  judgment  of  the  circuit  court  is  reversed,  and  the  case  is  re- 
manded to  that  court,  with  directions  to  set  aside  the  verdict  and 
proceed  thereupon  in  accordance  with  law;  and  the  costs  of  this 
court  are  awarded  to  the  plaintiff  in  error. 


(102  Fed.  856.) 
PROVIDENT  SAVINGS  LIFE  ASSUR.  SOC.  OF  NEW  YORK  v.  HADLEY. 

(Circuit  Court  of  Appeals,  First  Circuit.     April  24.  1900.) 

No.  285. 

1.  Insurance— Construction  of  Policy— Conflict  of  Laws. 

In  an  application  for  life  insurance,  made  by  a  citizen  of  Massa- 
chusetts in  the  state  of  New  York,  the  question,  "State  here  the  exact 
kind  of  policy  or  policies  desired,"  was  answered,  "Twenty-year  endow- 
ment bond."  Thereafter  the  insurance  company  forwarded  to  the  ap- 
plicant, at  his  liome,  in  Massachusetts,  five  bond  policies,  of  $5,000  each, 
and  requested  him  to  send  his  check  for  the  premium  44if,  after  inspec- 
tion, they  were  found  in  all  respects  satisfactory."  which  he  did.  The 
application  provided  that  the  insurance  applied  for  should  not  become 
binding  upon  the  company  until  the  first  premium  thereon  had  been  ac- 
tually received.  Held,  that  as  the  acts  of  approval,  acceptance,  and  pay- 
ment were  performed  in  Massachusetts,  the  policies  were  Massachusetts 
contracts. 

2    Same. 

Where  the  rights  of  parties  to  a  contract  are  in  dispute,  and  are  pre- 
sented for  adjudication  in  the  state  where  the  contract  was  closed,  the 
controversy  is  to  be  determined  according  to  the  law  of  that  state. 
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8.  Same— Application  as  Part  of  Policy— State  Statute. 

Under  Acts  Mass.  1894.  c.  522,  $  73,  declaring  that  every  policy  which 
contains  a  reference  to  the  application  for  insurance  must  have  attached 
thereto  a  correct  copy  of  the  application,  and  that  unless  so  attached  it 
shall  not  be  treated  as  a  part  of  the  policy,  the  application  will  not  be 
allowed  to  go  to  the  jury,  in  an  action  on  a  policy  to  which  the  applica- 
tion is  not  attached,  where  the  policy  was  approved  and  accepted,  and  the 
premium  paid,  by  the  insured  in  Massachusetts,  though  the  application 
therefor  was  made  in  the  state  of  New  York. 

4.  Same— False    Representations  in  Application— Materiality— Questiox 

for  Jury. 

Where,  under  the  law,  an  application  for  life  insurance  cannot  be 
treated  as  a  part  of  the  policy,  and  for  that  reason  is  not  submitted  to  the 
jury,  but  the  application  is  permitted  to  be  used  in  evidence  for  the  pur- 
pose of  showing  the  representations  made  by  the  insured,  and  as  bearing 
upon  the  question  whether  the  company  was  influenced  to  enter  into 
the  contract  by  false  and  material  representations,  the  materiality  of  the 
alleged  misrepresentations  and  false  statements  is  a  question  for  the 
jury. 

5.  Instructions  to  Jury— Judge's  Expression  of  Opinion  on  Evidence. 

In  charging  the  jury,  in  an  action  on  a  policy  of  life  insurance,  upon 
the  question  whether  the  insurance  company  was  influenced  to  enter  into 
the  contract  by  false  and  material  representations,  the  court  said:  "It 
is  difficult  for  me  to  see  that  it  is  material.  Perhaps  it  will  be  difficult  for 
you  to  see  that  it  is.  But  this  is  not  for  me  to  pass  upon,  but  for  you." 
Held  that,  the  judge's  right  to  interfere  with  the  finding  of  the  jury  upon 
such  question  being  expressly  renounced  in  the  charge,  the  expression  of 
the  judge's  opinion  was  without  prejudice. 

6.  Insurance — Application— False  Representations —  Materiality  —  Ques- 

tion for  Jury. 

Where  an  application  for  life  insurance  cannot  be  considered  a  part  of 
the  contract  for  insurance,  because  it  is  not  attached  to  the  policy,  and 
there  is  therefore  no  warranty  in  respect  to  the  questions  and  answers 
contained  therein,  but  it  is  sought  to  avoid  the  policy  because  of  false 
representations,  which  it  is  alleged  formed  an  inducement  to  the  con- 
tract, the  question  whether  the  material  and  substantial  facts  shown  by 
the  evidence  are  sufficient  to  show  the  representations  to  be  materially 
untrue,  and  whether  the  facts  are  so  far  inconsistent  with  the  repre- 
sentations relied  upon  as  to  establish  a  material  misrepresentation,  are 
questions  for  the  jury. 

7.  Same— Instructions  to  Jury. 

Upon  the  question  whether  the  representations  in  an  application  for 
insurance  that  the  applicant  had  never  used  spirituous  liquors  to  excess 
were  in  substance  untrue,  the  court  instructed  the  jury  that  it  is  not  suffi- 
cient to  avoid  the  policy  to  prove  a  single  case  of  excess,  merely,  nor  a 
case  of  overindulgence  thoughtlessly  in  one.  two,  or  three  instances. 
Held  that,  the  instruction  being  simply  explanatory  of  the  measure  of 
proof  in  respect  to  the  question  of  a  substantial  variance  between  the 
conditions  shown  by  the  evidence  and  those  shown  by  the  answers,  there 
was  no  error. 

8.  Same— Time  Limit  upon  Evidence  -Discretion  of  Court— Review. 

Where  it  is  sought  to  avoid  a  policy  of  life  insurance  upon  the  ground 
of  the  falsity  of  the  representation  of  the  assured,  in  his  application,  that 
he  had  never  used  intoxicating  liquors  to  excess,  a  reasonable  time  limit 
may  be  made  by  the  court,  within  which  the  inquiry  into  the  falsity  of 
the  representation  is  to  be  confined,  and  the  determination  of  such  limit 
involves  a  discretion  which  is  not  ordinarily  subject  to  review. 

9.  Same— Statements  Made  Carelessly— Instructions  to  Jury. 

An  application  for  life  insurance  represented  that  the  applicant  had 
never  been  engaged  in  the  liquor  business.  In  an  action  upon  the  policy 
it  appeared  that,  at  a  period  eight  or  ten  years  before  the  making  of  the 
application,  the  insured  had  owned  and  operated  a  drug  establishment, 
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and  that,  as  an   Incident  to  the  business,  liquors  were  sold  in  the  way 
liquors  are  usually  sold  in  such  establishments.     In  respect  to  such  mis- 
representation the  court  instructed  the  jury  "that  the  mere  fact  that  a 
statement  which  was  not  true  is  made  is  far  from  making  out  a  defense 
upon  this  point.     The  answer  might  have  been  made  carelessly."     Held, 
that  since  the  charge  of  the  court  elsewhere  clearly  pointed  out  the  differ- 
ence between  material  and  immaterial  representations,  and  the  rules  of 
law  applicable  to  each,  and  informed   the  jury  that  any  apparent  de- 
parture from  such  rules  in  the  expressions  of  the  court  should  be  disre- 
garded, the  instruction,  if  erroneous,  was  without  prejudice. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District  of 
Massachusetts. 
For  opinion  below,  see  90  Fed.  390. 

Robert  M.  Morse  (William  T.  Gilbert  and  Thomas  F.  Desmond,  on 
the  brief),  for  plaintiff  in  error. 

Alfred  Henenway  (Arthur  J.  Selfridge,  on  the  brief),  for  defeudant 
in  error. 

Before  COLT,  Circuit  Judge,  and  WEBB  and  ALDRICH,  District 
Judges. 

ALDRICH,  District  Judge.  Hadley,  to  whom  the  five  $5,000  20- 
year  life  insurance  bonds  in  suit  were  issued,  was  a  citizen  of  Massa- 
chusetts, and  on  the  2d  day  of  January,  1897,  being  in  New  York,  ap- 
plied to  the  Provident  Savings  Life  Assurance  Society  of  New  York 
for  insurance  upon  his  life,  and  the  insurance  described  in  his  applica- 
tion as  that  desired  was  f  25,000.  Among  the  printed  questions  in  the 
application  addressed  to  the  applicant  was  the  following:  "State  here 
the  exact  kind  of  policy  or  policies  desired."  To  this  Hadley  an- 
swered: "Twenty-year  endowment  bond."  Parts  1,  2,  and  3,  the 
usual  forms  of  application  used  by  that  company,  were  filled  out  and 
executed;  and  in  the  usual  course  of  the  business  the  applicant  was 
examined,  and  informed  that  he  had  passed  the  medical  department. 
The  first  premium  was  not  paid,  but  it  was  understood  that  the  20-year 
endowment  bond  was  to  be  filled  out  and  forwarded  to  Hadley  at  his 
home,  in  New  Bedford,  Mass.  Thus  the  matter  stood  until  January  9, 
1897,  when  the  secretary  of  the  company  inclosed  the  five  policies,  of 
15,000  each,  which  are  in  suit,  saying: 

"Enclosed  we  hand  you  bond  policies  numbers  80,032-3-4-5-6,  on  your  life, 
aggregating  in  amount  $25,000,  in  accordance  with  your  application  made  a 
few  days  ago  at  this  office.  We  have  been  obliged  to  issue  this  insurance  in 
separate  policies,  for  the  reason  that  our  bonds  are  engraved  only  in  amounts 
of  one  thousand  dollars  or  five  thousand  dollars.  *  *  *  If,  after  inspec- 
tion, they  are  found  in  all  respects  satisfactory,  please  send  check  for  $847.50, 
the  total  of  the  five  semiannual  installments  of  $1G9.50  each." 

The  question  as  to  the  place  of  contract, — whether  New  York  or 
Massachusetts, — and  the  question  whether  the  New  York  or  the  Massa- 
chusetts law  should  govern  the  contract,  were  very  elaborately  and 
ably  discussed  by  counsel  at  the  arguments;  but  it  seems  to  us,  after 
all  that  the  problem  presented  may  be  solved  upon  simple  grounds, 
and  that  we  need  not  determine  whether  the  variance  between  the  ap- 
plication executed  in  New  York,  which  called  for  a  single  $25,000 
"twenty -year  endowment  bondv  as  "the  exact  kind  of  policy     *     *     * 
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desired,"  and  the  five  $5,000  endowment  bonds  finally  delivered  in 
Massachusetts,  was  of  sufficient  substance  to  operate,  in  and  of  itself, 
to  open  what  had  been  done  in  New  York,  and  to  carry  the  act  of  final 
completion  to  Massachusetts,  for  the  simple  reason  that  the  company, 
in  its  communication  through  its  secretary,  who,  it  must  be  presumed, 
acted  upon  authority,  treated  the  contract  as  incomplete,  and  left  its 
approval  and  acceptance  and  completion  at  the  option  of  the  party  in 
whose  favor  the  five  $5,000  policies  were  written,  thus  leaving  the 
final  act  of  acceptance  and  payment  to  be  performed  in  Massachusetts. 
While  the  general  plan  of  insurance  offered  by  the  company  in  New- 
York  was  accepted,  the  particular  and  literal  form  finally  offered  for 
approval  and  acceptance  in  Massachusetts,  and  the  particular  form 
which  became  the  contract,  was  neither  offered  nor  accepted  in  New- 
York,  nor  until  the  particular  form  was  received  in  Massachusetts  on 
January  1),  1897,  which  was  subsequently  accepted  and  paid  for  in  that 
state.  .  So  we  have  no  hesitation  in  saying  there  was  no  error  at  the 
trial  in  treating  the  contract  as  a  Massachusetts  contract.  It  is  true 
that  Hadley  made  no  point  of  the  variance,  and  that  he  subsequently 
forwarded  a  check  for  the  amount  in  question.  Nevertheless  the  new 
condition  involved  in  the  different  kind  of  policies  was  submitted  to 
him  for  his  rejection  or  approval  and  acceptance,  and,  that  having; 
been  done,  it  is  quite  immaterial  whether  the  option  was  acted  upon 
one  way  or  the  other.  It  is  not  a  question  as  to  how  he  acted,  but 
whether  something  was  left  open  to  be  acted  upon.  Moreover,  quite 
aside  from  the  question  whether,  by  reason  of  the  fact  that  the  appli- 
cation was  not  attached  to  the  policy,  it  is  or  is  not  to  be  treated  as  a 
part  of  the  final  contract,  the  statements  which  it  contains  may  be 
considered  upon  the  question  whether  the  contract  was  a  complete 
and  binding  contract  in  Newr  York  on  the  2d  of  January,  1897,  or 
whether  it  wras  incomplete  and  not  binding  until  the  final  act  of  ap- 
proval and  acceptance  and  payment  in  Massachusetts  on  some  day 
subsequent  to  January  9,  1897;  and  it  is  expressly  provided  in  part  1 
of  the  application  that  the  insurance  applied  for  shall  not  become 
binding  upon  the  society  until  the  first  premium  thereon  has  been 
actually  received  by  said  society,  and  as  the  act  of  payment,  as  well  as 
the  act  of  approval  and  acceptance,  was  performed  in  Massachusetts, 
the  policv  must  be  deemed  to  be  a  Massachusetts  contract.  Society  v. 
Clements,  140  U.  S.  226,  232, 11  Sup.  Ct.  822,  35  L.  Ed.  497;  Insurance 
Co.  v.  Robinson  (C.  C.)  54  Fed.  580,  583. 

The  question  whether  the  rights  of  the  parties  should  be  adminis- 
tered under  New  York  law  or  under  Massachusetts  law  is  deemed 
material  by  the  parties,  for  the  reason  that  the  New  York  law  is  sup- 
posed to  be  less  favorable  to  the  policy  holder  than  that  of  Massa- 
chusetts; but  we  understand  it  to  be  well  settled  that  where  rights 
are  in  dispute,  and  are  being  adjudicated  in  the  state  where  the  con- 
tract is  closed,  such  dispute  is  to  be  determined  according  to  the  law 
of  that  state.  The  conditions  upon  which  a  given  state  may  permit 
insurance  companies  to  do  business  therein  may  properly  enough  be- 
come a  part  of  the  public  policy  of  such  state.  And  the  supreme  court 
of  Massachusetts  has  frequently  and  recently  upheld  and  sustained  the 
legislative  policy  of  Massachusetts  as  declared  in  respect  to  regulating 
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the  conditions  under  which  insurance  companies  shall  do  business  in 
that  state.  Nugent  v.  Association,  172  Mass.  278,  280,  283,  52  X.  E. 
440;  Considine  v.  Insurance  Co.,  165  Mass.  462,  43  N.  E.  201.  The 
statutes  of  Massachusetts  (Acts  1804,  c.  522,  §  73)  declare  that  every 
policy  which  contains  a  reference  to  the  application  for  insurance  must 
have  attached  thereto  a  correct  copy  of  the  application,  and  that  unless 
the  application  is  attached  it  shall  not  be  treated  as  a  part  of  the 
policy.  This  statute  is  sustained  by  the  authorities  cited,  as  well  as 
others.  Similar  statutes  in  other  states  have  been  sustained,  but  with 
that  we  have  nothing  to  do  here.  It  is  quite  sufficient  to  ascertain  the 
law  of  Massachusetts  on  the  subject,  and  whether  this  court,  sitting  in 
Massachusetts  and  enforcing  a  Massachusetts  contract,  should  be  gov- 
erned by  the  law  of  that  state;  and  as  to  this  proposition  the  law  seems 
to  be  well  settled  that  the  Massachusetts  statute,  as  interpreted  by 
the  highest  court  of  that  state  in  respect  to  a  question  of  this  kind, 
should  govern.  Fairfield  v.  Gallatin  Co.,  100  U.  S.  47,  25  L.  Ed.  544; 
Tavlor  v.  Ypsilanti,  105  U.  S.  60;  26  L.  Ed.  1008;  McElvaine  v.  Brush, 
142  U.  S.  155,  12  Sup.  Ct.  156,  35  L.  Ed.  971;  Merchants'  &  Manufac- 
turers' Nat.  Bank  v.  Pennsylvania,  167  U.  S.  461, 17  Sup.  Ct.  829,  42  L. 
Ed.  236;  Wilson  v.  North  Carolina,  169  U.  S.  586,  592, 18  Sup.  Ct.  435, 
42  L.  Ed.  865.  Therefore  there  was  no  error  below  in  directing  the  trial 
upon  the  lines  of  a  Massachusetts  contract  and  of  the  Massachusetts 
law.  The  case  of  Nugent  v.  Association,  172  Mass.  278,  280,  281, 
52  N.  E.  440,  and  other  Massachusetts  cases,  certainly  go  to  the  extent 
of  treating  the  application  as  no  part  of  the  contract  where  it  is  not  at- 
tached to  the  policy  as  required  by  the  statutes.  The  Massachusetts 
statute  neither  discriminates  in  favor  of  Massachusetts  insurance  com- 
panies, nor  against  foreign  insurance  companies,  but  is  sweeping  in  its 
provision  that  every  policy  which  contains  a  reference  to  the  applica- 
tion of  the  insured,  either  as  a  part  of  the  policy  or  as  having  any  bear- 
ing thereon,  must  have  attached  thereto  a  correct  copy  of  the  applica- 
tion, and,  unless  so  attached,  the  same  shall  not  be  considered  a  part 
of  the  policy.  In  view  of  this  statute  and  the  Massachusetts  decisions, 
we  have  no  hesitation  in  holding  that  it  applies  to  any  insurance  con- 
tract which,  under  the  circumstances  of  the  case  in  question,  is  an  in- 
surance contract  which  was  entered  into  in  Massachusetts,  and  that, 
in  accordance  with  the  judicially  interpreted  statutes  of  Massachu- 
setts, the  court  below  properly  refused  to  submit  the  application  to  the 
jury  as  a  part  of  the  contract,  and  as  containing  warranties.  Yet,  not- 
withstanding the  fact  that  the  application  was  not  treated  as  a  part  of 
the  contract,  the  circuit  court,  under  the  common-law  rule,  permitted 
the  application  to  be  used  in  evidence  by  the  company,  not  as  a  part  of 
the  policy  or  as  an  application,  but  as  showing  representations  made  by 
Hadley,  and  as  bearing  upon  the  issue  whether  the  insurance  company 
was  influenced  to  enter  into  the  contract  by  false  and  material  misrep- 
resentations, of  a  character  intended  to  deceive.  The  plaintiff  below 
maintains  in  argument  here  that  under  the  statutes  of  Massachusetts, 
and  Considine  v.  Insurance  Co.,  165  Mass.  462,  43  N.  E.  201,  Boyden  v. 
Association,  167  Mass.  242,  45  N.  E.  735,  and  Nugent  v.  Association, 
172  Mass.  278,  281,  52  N.  E.  440,  the  application,  not  having  been  at- 
tached to  the  policy,  was  inadmissible  as  evidence  for  any  purpose 
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whatever,  and  therefore  that  the  defendant  below  had  no  right  to  intro- 
duce it  for  the  purpose  of  showing  what  was  said  by  the  insured.  We 
do  not  pass  upon  the  question  whether  the  statutes  or  the  decisions  of 
the  state  court  should  control  us  upon  a  question  of  evidence  and  a 
common-law  defense  like  the  one  in  question,  for  the  reason  that  the 
verdict  was  for  the  plaintiff  below,  and  no  exception  presents  this 
question  for  review.  Therefore,  without  deciding  the  question,  but  as- 
suming, as  we  must  for  the  purposes  of  this  case,  that  the  defense  in 
this  respect  was  properly  entertained,  and  the  evidence  thereon  proper- 
ly admitted,  we  will  consider  the  questions  which  are  presented.  The 
questions  come  from  the  defendant  below,  and  the  exceptions  are  based 
— First,  upon  the  ground  that  the  application  should  have  been  admit- 
ted as  a  part  of  the  contract;  and,  second,  when  used  to  show  mis- 
representations, that  the  question  of  the  materiality  of  the  statements 
in  the  application  was  for  the  court,  rather  than  the  jury.  We  have 
passed  upon  the  first,  and,  as  to  the  second,  it  was  contended  in  argu- 
ment for  the  insurance  company,  in  accordance  with  the  exception, 
that  the  question  whether  the  alleged  misrepresentations  contained  in 
the  application  were  material  was  a  question  for  the  court,  rather  than 
the  jury;  but  the  cases  cited  in  support  of  this  position  were  based 
upon  the  idea  that  the  court  submitted  to  the  jury  the  materiality  of 
questions  which  the  parties  themselves,  by  the  express  terms  of  a  con- 
tract, of  which  the  application  was  a  part,  had  determined  to  be  ma- 
terial. Such  cases  are  quite  aside  from  the  issue  presented  by  the  situ- 
ation here,  which  results  from  the  fact  that  the  statute  excludes  from 
the  contract  the  application  which  contains  the  alleged  misrepresenta- 
tions. So,  in  this  view,  the  case  presents  the  policy  alone  as  the  con- 
tract, and  the  issue  is  whether  it  should  be  avoided  on  the  common-law 
ground  of  misrepresentation;  and,  under  such  an  issue,  we  think  the 
court  properly  left  the  question  of  the  materiality  of  the  alleged  mis- 
representations and  false  statements  to  the  jury.  Campbell  v.  Insur- 
ance Co.,  98  Mass.  381,  396. 

We  now  come  to  the  question  whether  there  was  error  in  the  instruc- 
tions to  the  jury  upon  this  issue.  Counsel  urge  with  great  seriousness 
and  with  energy  that  the  defendant  was  prejudiced  by  reason  of  the 
instructions  to  the  jury  thereon;  and  the  particular  point  is  that  the 
court,  in  submitting  the  question  to  the  jury,  remarked:  "It  is  diffi- 
cult for  me  to  see  that  it  is  material.  Perhaps  it  will  be  difficult  for 
you  to  see  that  it  is."  But  it  must  be  said  that  in  connection  with  this 
remark  the  learned  judge  said,  "But  this  is  not  for  me  to  pass  upon,  but 
for  you.v  It  is  urged  on  the  other  side  that  it  is  established  by  re- 
peated decisions  that  a  court  of  the  United  States,  in  submitting  a 
case  to  the  jury,  may,  at  its  discretion,  express  its  opinion  upon  the 
facts.  We  do  not  understand  that  the  courts  of  the  United  States  pos- 
sess any  peculiar  right  to  express  opinions  upon  facts  submitted  to  the 
jury  which,  in  the  absence  of  restricting  statutes,  is  not  possessed  by 
other  courts.  It  is  true,  however,  that  there  are  cases  which  hold  that 
an  expression  of  an  opinion  by  the  judge  upon  the  facts  is  not  error 
which  will  disturb  the  verdict ;  but  it  will  be  found  that  such  cases  are 
generally  put  upon  the  ground  that  the  judge  ultimately  left  the  ques- 
tion to  the  jury,  and  distinctly  reminded  the  jurors  that  the  question 
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was,  after  all,  a  question  to  be  decided  by  them  upon  their  own  re- 
sponsibility. The  decisions  are  not  grounded  upon  the  right  or  pro- 
priety of  the  expression,  but,  rather,  upon  the  ground  that  the  judge 
immediately  renounced  his  right  to  interfere  with  the  findings  upon  the 
questions  of  fact  submitted  to  the  jury,  and  that  therefore  the  jury  was 
not  influenced,  or  the  parties  prejudiced.  So  it  would  seem  that  the 
learned  judge  in  this  instance,  if  any  error  was  committed,  immedi- 
ately rectified  it,  thus  bringing  himself  within  the  line  of  the  decisions 
applying  to  such  a  situation. 

The  questions  attended  with  the  most  difficulty  are  those  which 
relate  to  the  instructions  given  with  reference  to  the  statement  of 
the  applicant  that  he  had  never  been  engaged  in  the  sale  of  spiritu- 
ous or  intoxicating  liquors,  wherein  the  jury  was  told  that  the  an- 
swers might  have  been  carelessly  made,  and  upon  the  other  point, 
with  reference  to  the  question  whether  the  applicant  had  ever  used 
spirits,  wine,  or  malt  liquor  to  excess,  where  the  jury  was  told,  in 
effect,  that  the  alleged  excessive  use  of  intoxicating  liquors  disclosed 
by  the  evidence  might  have  been  the  result  of  thoughtless  overindul- 
gence. This  point  stands  quite  differently  from  the  point  just  con- 
sidered, which  was  directed  against  the  expressions  which  it  is 
claimed  were  expressions  of  an  opinion  by  the  judge  upon  the  facts. 
One  stands  upon  the  ground  that  the  court,  having  qualified  the  re- 
mark, charged  upon  the  jury  the  entire  responsibility  of  finding  the 
facts,  and  that  the  defendant  therefore  was  not  prejudiced,  while  in 
the  other  instances,  and  those  now  under  consideration,  the  court,  in 
submitting  the  questions  to  the  jury,  gave  them  a  rule  of  law  under 
which  they  were  to  exercise  and  discharge  the  responsibility  of  find- 
ing the  facts;  and  the  inquiry  is  whether  the  jury  were  given  too 
much  latitude  with  respect  to  the  questions  which  they  were  to  de- 
cide. In  the  consideration  of  the  questions  with  which  we  are  now 
dealing,  we  must  keep  in  mind  that  the  contractual  rights  of  the  par- 
ties reside  solely  in  the  insurance  bonds,  and  that  all  considerations 
of  warranties  in  respect  to  the  questions  and  answers  contained  in 
the  application  are  out  of  the  case,  and  that,  while  the  paper  which 
was  called  an  "application"  was  used  before  the  jury,  it  was  used, 
not  because  it  was  an  application,  but  because  it  was  a  paper  which 
contained  certain  statements  which  it  is  claimed  were  material  state- 
ments which  induced  the  company  to  enter  into  the  contract,  and 
that  such  material  representations  were  misstatements  of  fact.  So 
it  will  be  seen  that  the  question  was  one,  generally  speaking,  of 
avoiding  a  contract,  upon  common-law  lines,  on  the  ground  of  mis- 
statement, and  quite  aside  from  a  case  with  the  usual  warranties, 
and  the  consequences  that  follow  the  usual  conditions  which  exist  in 
life  insurance  contracts  when  the  application  is  accepted  and  treated 
as  a  part  thereof.  But  it  was  not  a  contract  where  the  parties  had 
eqtjal  information  as  to  the  subject-matter  thereof.  It  was  a  con- 
tract where,  from  the  particular  conditions,  one  must  rely  on  the  oth- 
er for  his  knowledge  of  the  facts,  and  where  the  other  is  bound  to 
diligence,  care,  thoughtf ulness,  and  good  faith  in  respect  to  his  infor- 
mation. Therefore  it  comes  within  that  exceptional  class  of  con- 
tracts termed  "uberrimae  fidei,"  where  the  rules  in  respect  to  avoid- 
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ance  on  the  ground  of  misstatement  are  different  and  more  rigorous 
than  those  governing  where  the  parties  stand  upon  the  same  ground 
with  respect  to  information.  It  has  been  said  by  a  modern  text 
writer,  in  respect  to  contracts  of  this  kind,  that  a  misrepresentation 
made  recklessly  or  carelessly,  and  without  caring  whether  it  be  true 
or  false,  is  fraudulent.  Of  course,  this  must  be  subject  to  the  qual- 
ification that  the  misrepresentation  must  have  been  material,  and 
must  have  been  acted  upon  by  the  other  party.  It  has  also  been  said 
that,  to  the  general  rule  that  misrepresentations  not  amounting  to 
fraud,  and  not  forming  a  term  of  the  contract,  do  not  affect  its  va- 
lidity, there  are  exceptions  in  cases  of  certain  special  contracts, 
sometimes  said  to  be  uberrinue  fidei,  where  the  most  perfect  good 
faith  is  required.  Lord  Herschel,  in  Derry  v.  Peek,  14  App.  Cas,  337, 
points  out  a  distinction  between  actions  of  deceit,  where  fraudulent 
misrepresentation  must  be  shown  in  order  to  recover,  and  actions 
for  rescission  of  a  contract  on  the  ground  of  misrepresentation  of  a 
material  fact.  In  the  first  instance  the  representations  must  be 
known  to,  be  false,  while  in  the  other  contracts  induced  by  state- 
ments made  recklessly  cannot  stand.  It  is  said  that  a  distinction 
exists  in  England  between  life  insurance  contracts  and  fire  insur- 
ance contracts,  in  respect  to  a  question  of  this  kind,  but  it  would 
seem  that  there  is  no  such  distinction  recognized  in  this  country. 
The  early  case  of  McLanahan  v.  Insurance  Co.,  1  Pet.  170,  186,  dis- 
cusses the  attitude  of  the  insured;  and  the  situation  is  treated  as 
calling  for  "due  and  reasonable  diligence  in  cases  of  this  nature," 
and  it  is  said  what  constitutes  this  "is  principally  matter  of  fact  for 
the  consideration  of  a  jury."  In  Vose  v.  Insurance  Co.,  6  Cush.  42, 
48,  it  is  said  that,  where  there  is  no  warranty,  an  untrue  allegation 
of  a  material  fact,  or  the  concealment  of  a  material  fact,  will  avoid 
the  policy,  though  such  allegation  or  concealment  be  the  result  of 
negligence,  and  not  of  design.  In  Campbell  v.  Insurance  Co.,  98 
Mass.  381,  380-391,  it  is  demonstrated  that  the  warranty  in  insur- 
ance enters  into  and  becomes  a  part  of  the  contract,  although  the 
representation  is  in  its  nature  no  part  of  the  contract,  and  may  be 
proved,  though  existing  only  in  parol,  and  preceding  the  written  in- 
strument. It  is  also  there  said  that  this  principle  is  in  some  respects 
peculiar  to  insurance,  and'that  the  representations  of  the  insured  on 
or  before  the  time  of  making  the  contract  are  a  presentation  of  the  ele- 
ments on  which  to  estimate  the  risk  proposed  to  be  assumed,  and 
that  they  are  the  basis  of  the  contract, — its  foundation,— on  the  faith 
of  which  it  is  entered  into;  and  it  is  said  in  that  case  (at  page  396) 
that  an  instruction  that  an  untrue  statement  innocently  made  would 
not  avoid  the  policy,  as  a  general  statement  of  the  law  applicable  to 
representations  in  insurance  contracts,  was  too  liberal  and  errone- 
ous, but  (at  page  395)  that  it  was  a  question  for  the  jury  to  deter- 
mine, under  instructions,  whether  the  facts  which  appeared  in  evi- 
dence were  so  far  inconsistent  with  the  representations  made  as  to 
establish  a  material  misrepresentation.  So  it  would  seem  that  the 
question  becomes  a  question  for  the  jury  whether  the  material  and 
substantial  facts  shown  by  the  evidence  are  sufficient  to  show  the 
representations  to  be  materially  untrue,  and  that  it  may,  in  a  given 
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ease,  become  a  question  whether  the  facts  are  so  far  inconsistent 
with  the  representations  relied  upon  as  to  establish  a  material  mis- 
representation, and  this  would  likewise  be  a  question  for  the  jury. 
In  the  case  last  mentioned  it  was  said,  in  substance,  that  to  instruct 
that  statements  innocently  made  would  not  avoid  the  contract  on  the 
ground  of  misrepresentations  was,  in  effect,  giving  the  jury  too  great 
latitude  in  that  respect,  for  the  question  is  not  whether  the  answers 
were  made  innocently,  but  it  is  for  the  jury  to  determine,  upon  the 
evidence,  and  in  view  of  all  the  circumstances,  whether  the  repre- 
sentations in  the  answers  to  the  inquiries  varied  from  the  truth  in 
any  respect  material  to  the  risk,  and  that  it  was  for  the  jury  to 
judge,  "not  only  of  the  fact  of  variance,  but  of  its  extent  and  mate- 
rialitv/'  When  that  case  was  before  the  court  upon  a  subsequent 
hearing,  Mr.  Justice  Gray,  in  speaking  for  the  court  (at  page  401), 
treats  the  representations  as  apart  from  the  warranties,  to  be  deter- 
mined, not  upon  the  ground  whether  they  were  innocently  or  ig- 
norantly  made,  but  whether,  in  view  of  the  evidence,  they  were  sub- 
stantially and  materially  untrue,  and,  if  so,  they  avoided  the  policy, 
though  they  were  made  ignorantly  and  in  good  faith.  In  the  case  at 
bar  the  circuit  court  submitted  to  the  jury,  under  instructions,  the 
question  whether  the  misrepresentations  were  material  to  the  risk, 
but  did  not  submit  the  question  whether  the  evidence  disclosed  con- 
ditions so  substantially  different  from  the  representations  as  to  en- 
hance the  risk;  but  to  this  there  was  no  exception. 

One  of  the  exceptions  to  be  determined  upon  the  lines  of  the  fore- 
going general  observations  was  taken  to  the  expression : 

"I  must  instruct  you  that  it  is  not  sufficient  to  prove  a  single  case  of  excess, 
merely,— not  sufficient  to  prove  a  case  of  overindulgence  thoughtlessly  in  one, 
two,  or  three  instances." 

This  was  said  to  the  jury,  and  related  to  the  question  whether  the 
representations  that  the  insured  had  never  used  spirituous  liquors 
to  excess  were,  in  substance,  untrue,  in  the  sense  of  the  contract ; 
and  in  this  we  can  find  no  substantial  error.  It  was  simply  ex- 
planatory of  the  measure  of  proof  in  respect  to  the  question  whether 
there  was  any  substantial  variance  between  the  conditions  shown  by 
the  evidence  and  the  conditions  disclosed  by  the  answers;  and,  tak- 
ing this  together  with  the  other  instructions  on  the  subject,  the  jury 
was,  in  effect,  instructed  that  it  was  not  sufficient  to  show  a  single 
case  of  excess,  merely, — not  sufficient  to  prove  a  case  of  overindul- 
gence thoughtlessly  in  one,  two,  or  three  instances.  In  substance,  it 
was  saying  that  the  expression  "excess"  was  used  in  the  sense  of  a 
condition  increasing  the  insurance  risk,  and  should  be  interpreted  in 
a  broader  sense  than  a  single  indulgence,  and  as  directed  against  a 
habit;  or,  at  least,  a  condition,  which,  as  a  matter  of  fact,  was  of 
sufficient  substance  to  increase  and  enhance  the  risk,  within  the  con- 
templation of  the  parties.  This  was  simply  giving  the  jury  an  op- 
portunity to  determine  the  substance  of  the  issue, — in  other  words, 
to  determine  whether  the  conditions  shown  by  the  evidence  were,  in 
the  sense  of  the  contract,  substantially  and  materially  at  variance 
with  the  representations  upon  which  the  contract  was  made.  More- 
orer,  the  instructions  on  this  branch  of  the  case  were  sufficiently  fa- 
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vorable  to  the  insurance  company;  for  the  jury  was  told  to  con- 
sider, first,  whether  or  not  the  statements  to  which  the  counsel  called 
attention  were  material  to  the  risk,  in  the  way  explained,  and  wheth- 
er they  were  untrue,  and  then  to  consider  whether  the  defendant 
relied  upon  such  statements  as  were  found  to  be  material  to  the 
risk,  and  whether,  if  relied  on,  they  were  inducements  to  the  issuing 
of  the  policies, — not  the  sole  inducement,  not  the  entire  inducement, 
but  if,  among  other  things,  they  were  a  substantial  inducement,  con- 
tributing to  the  result  which  brought  about  their  issue, — and  that, 
if  these  things  all  concurred,  then  the  verdict  must  be  for  the  defend- 
ant, whether  there  was  an  intention  on  the  part  of  Hadley  to  deceive 
or  not,  and  independently  of  any  such  intention. 

The  point  is  also  taken  that  the  time  limit  upon  the  evidence,  ex- 
cept that  of  a  general  character,  tending  to  show  that  the  insured 
was  guilty  of  excessive  use  of  intoxicating  liquor  to  the  period  sub- 
sequent to  1886,  was  not  warranted.  This  point  is  based  upon  the 
same  alleged  representations  in  the  application,  and  which  were  as 
follows:  trHave  you  ever  used  spirits,  wine,  or  malt  liquor?  Ans. 
Yes.  Have  you  ever  used  them  to  excess?  Ans.  No."  It  is  prob- 
able that  the  court  below,  acting  upon  the  idea  that  the  application 
was  not  a  part  of  the  contract,  determined  the  question  of  time  limit 
upon  the  ordinary  rules  as  to  remoteness.  Ordinarily  the  question 
of  remoteness  in  respect  to  a  situation  of  this  kind  would  be  a  ques- 
tion for  the  court  to  determine  at  the  trial,  and  not  a  question  sub- 
ject to  review;  but  the  particular  question  presented  is  whether  the 
expression,  "never  used  liquor  to  excess,"  places  a  limitation  upon 
the  rule  which  would  otherwise  obtain  as  to  the  exercise  of  discre- 
tion by  a  trial  judge  in  respect  to  the  question  of  remoteness.  It 
must  be  assumed  that  this  question  of  remoteness  was  determined  at 
the  trial  with  reference  to  the  idea  that  the  actual  conditions  to  be 
shown,  as  varying  from  the  representations  upon  which  the  company 
relied,  must  present  matter  which  would  have  substantially  and  ma- 
terially enhanced  the  risk  at  the  time  of  the  contract.  So  it  was  for 
the  court  to  say,  within  reasonable  limits,  what  conditions  would 
fairly  tend  to  show  this,  and  what  were  too  remote  in  point  of  time. 
Although  the  general  expression,  whether  he  had  ever  indulged  ex- 
cessively, literally  carries  it,  in  point  of  time,  to  his  childhood,  it  is 
not  reasonable  that  such  scope  should  be  given  in  a  trial  where  the 
issue  is  whether  the  conditions  actually  existing  at  the  time  of  the 
contract  were  so  far  at  variance  with  the  statements  actually  made 
as  to  have  substantially  and  materially  enhanced  the  risk.  To  take 
an  extreme  for  purposes  of  illustration,  it  is  manifest  that  no  one 
would  contend  that  the  scope  of  the  evidence  should  go  back  to  and 
include  the  day  of  the  insured's  birth,  although  literally  the  question 
and  the  answer  carry  it  there.  So  it  follows  that  a  reasonable  time 
limit,  which  should  comprehend  the  substantial  and  material  condi- 
tions embodied  in  the  contract,  may  and  should  be  made;  and  the 
determination  of  a  question  of  remoteness  of  this  kind  involves  dis- 
cretion ordinarily  exercised  at  the  trial,  and  a*  discretion  ordinarily 
not  subject  to  review. 
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The  other  instruction  or  remark  to  the  jury  to  which  exception 
was  taken  is  this: 

"You  must  bear  in  mind  that  the  mere  fact  that  a  statement  which  was 
not  true  is  made  is  far  from  making  out  a  defense  upon  this  point.  The  an- 
swer might  have  been  made  carelessly." 

As  to  this  point,  we  are  unanimous  in  the  conclusion  that  the  re- 
mark, under  the  circumstances  of  this  particular  case,  should  not 
disturb  the  verdict;  but,  while  we  all  agree  as  to  the  result  in  this 
respect,  we  do  not  base  our  conclusions  upon  the  same  ground.  I 
cannot  avoid  the  conclusion  that  this  was,  in  substance,  saying  to 
the  jury,  on  this  point,  th^t  the  insured  would  be  relieved  from  the 
consequences  of  misrepresentation  if  it  was  done  negligently, 
thoughtlessly,  or  carelessly,  while  the  rule  would  at  least  require 
that  the  party  should  act  with  reasonable  care  and  diligence  and 
thoughtfulness  in  respect  to  information  upon  which  the  other  con- 
tracting party  is  expected  to  act.  It  is  claimed  on  one  hand  that 
this  remark  was  qualified  by  what  followed,  where  it  is  said,  "If 
made  incidentally,  if  made  without  reckless  intent,  if  made  through 
mere  oversight,  where  it  is  not  material  to  the  risk,  it  would  not 
answer  to  establish  the  defense,"  while  on  the  other  hand  it  is  in- 
sisted that,  instead  of  qualifying,  this  emphasized  what  had  been  said 
before,  in  that  it  minimized  the  issue  of  materiality  which  was  being 
submitted  to  the  jury,  by  characterizing  the  statement  as  one  which 
would  not  amount  to  a  defense,  even  if  untrue,  if  made  incidentally, 
without  reckless  intent,  or  through  oversight,  where  it  is  not  ma- 
terial to  the  risk.  On  the  whole,  taking  all  the  instructions  togeth- 
er, I  cannot  view  them  otherwise  than  as  leaving  the  impression 
upon  the  jury  that  if  the  answers  were  made  carelessly  or  through 
oversight,  but  without  reckless  intent,  the  policy  should  not  be 
avoided.  I  think  the  instructions  on  this  point  may  have  given  the 
jury  to  understand  that,  at  least,  as  to  matters  which  the  insured 
deemed  immaterial,  relief  might  be  granted  on  the  ground  that  he 
acted  carelessly  or  indifferently.  This,  I  think,  gave  the  jury  too 
great  latitude  in  this  direction.  It  is  true,  it  does  not  follow  that, 
because  a  representation  is  not  literally  true,  the  policy  is  avoided, 
but,  at  least,  care  and  diligence  and  thoughtfulness  should  be  exer- 
cised in  making  the  answers;  and  then  it  becomes  a  question  of  fact 
for  the  jury  whether  the  representations  induced  the  contract,  wheth- 
er they  were  material,  and  whether  the  conditions  shown  are  sub- 
stantially and  materially  at  variance  therewith,  and  whether  answer- 
ing them  in  accordance  with  the  conditions  shown  by  the  evidence 
would  have  increased  the  risk  in  the  estimation  of  the  insurance  com- 
pany, and  whether,  as  a  matter  of  fact,  such  conditions  did  increase 
the  risk.  I  do  not  say  that  a  party  who  has  innocently  and  honestly, 
but  ignorantly,  stated  that  he  has  no  disease,  when  in  fact  he  has 
consumption,  would  not  be  relieved,  under  some  circumstances,  if 
killed  by  the  cars,  and  not  by  consumption;  or,  if  one  is  in  honest 
doubt  whether  a  certain  condition  is  a  disease,  and,  on  the  whole, 
thinks  it  is  not,  and  if  such  condition  turns  out  to  be  disease,  but  a 
disease  which  does  not  contribute  to  the  loss  of  life,  that  it  may  not 
become  a  question  for  the  jury,  under  certain  circumstances,  and 
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under  proper  instruction,  whether  it  was  a  material  misstatement, 
within  the  meaning  of  the  contract.  I  do  not  say  whether  the  party 
may  or  may  not  be  relieved,  on  the  ground  of  mistake  or  reason- 
able care,  from  material  misstatements  about  conditions  which  do 
not  contribute  to  the  loss;  but  I  do  say,  as  to  statements  of  even 
doubtful  materiality,  the  party,  under  such  circumstances,  should 
exercise  reasonable  care  and  thoughtfulness  in  respect  to  his  state- 
ments, and  should  not  be  relieved  on  the  ground  that  he  answered 
carelessly.  In  this  case  the  question  of  materiality  involved  in  such 
situation  was  treated  as  of  such  a  character  and  of  such  importance 
as  to  entitle  the  parties  to  go  to  the  jury  upon  the  question  whether 
or  not  the  statements  were  material  misstatements;  and,  under  the 
instructions,  the  jury,  if  finding  the  statements  material  misstate- 
ments, might  hav6  acted  upon  the  idea  that  the  plaintiff  could  be  re- 
lieved from  the  consequences  thereof  on  the  ground  that  the  insured 
deemed  the  questions  immaterial,  and  answered  them  carelessly  or 
incidentally.  When  the  case  is  not  one  of  warranties,  but  of  alleged 
misrepresentations,  the  question,  after  all,  is  whether  the  actual  con- 
ditions were  materially  and  substantially  different  from  the  state- 
ments made,  and  whether  the  statements  influenced  the  contract; 
and  this  means,  of  course,  that  the  conditions  shown  by  the  evidence 
to  exist  must  be  such  as  materially  and  substantially  to  enhance  the 
actual  risk  beyond  that  represented  by  the  statements  upon  which 
the  company  acted,  and  these  are  questions  for  the  jury  under  in- 
structions. But,  when  such  conditions  are  found  by  the  jury  to  ex- 
ist, a  beneficiary  plaintiff  cannot  be  relieved  upon  the  ground  that 
the  insured  deemed  the  statements  immaterial,  and  made  them  care- 
lessly. So  it  follows  that"  the  expression  that  the  answer  may  have 
been  made  carelessly  was,  in  the  abstract,  erroneous.  On  the  whole, 
as  said,  I  must  accept  the  remark  as,  in  the  abstract,  erroneous. 
Still  I  hold  to  the  view  that  the  error  was  harmless,  and  should  be 
treated  as  harmless  error,  not  prejudicing  the  insurance  company, 
and  for  that  reason  not  to  be  accepted  as  a  sufficient  ground  for  dis- 
turbing the  verdict.  This  is  so  for  the  reason  that  it  is  more  than 
difficult,  it  is  even  impossible,  for  me  to  see,  in  view  of  the  full  in- 
structions, which  were  quite  sufficiently  favorable  to  the  defendant, 
on  the  other  branch  of  the  case, — upon  the  more  serious  question  as 
to  the  excessive  use  of  intoxicating  liquor,  which  involved  a  reason- 
able and  substantial  question  for  the  jury,  and  upon  which  the  jury 
found  for  the  plaintiff, — that  the  company  could  have  been  preju- 
diced on  this  branch,  or  the  jury  influenced  by  the  remark  to  reach 
a  result  which  it  would  not  have  otherwise  reached.  It  is  impos- 
sible for  me  to  see  that  the  company  could  have  been  prejudiced  by 
this  inadvertent  remark  in  relation  to  a  statement  in  the  application 
in  respect  to  an  inconsequential  condition,  which  it  is  difficult  to  see 
could  in  a  substantial  and  material  manner  have  enhanced  or  af- 
fected the  risk.  This  remark  related  to  the  statement  by  the  in- 
sured that  he  had  never  been  engaged  in  the  liquor  business.  The 
insured,  who  at  the  time  of  the  policy  was  a  manufacturer  of  cotton 
yarns,  at  a  period  eight  or  ten  years  before  had  owned  and  operated 
a  drug  establishment;  and,  as  an  incident  to  the  business,  liquors 
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were  sold  in  the  way  liquors  are  usually  sold  at  such  establishments. 
It  is  impossible,  as  said,  to  see  that  such  business  conditions,  which 
ceased  so  long  before  the  contract,  could  in  a  substantial  and  mate- 
rial way  have  enhanced  the  risk;  and  it  is  difficult  to  see  that  in  a 
case  of  alleged  misrepresentation,  not  warranties,  a  verdict  against 
an  insured,  based  upon  such  evidence  or  conditions  as  showing  sub- 
stantial and  material  misrepresentations,  should  not  be  set  aside  on 
the  ground  that  it  was  against  the  evidence.  Suppose  this  question 
had  been  answered:  "Yes;  as  a  druggist,  according  to  the  usual 
course  of  such  establishments.  But  my  connection  with  that  concern 
ceased  more  than  ten  years  ago;"  is  it  reasonable  to  suppose  that 
the  insurance  company  would  have  refused  the  risk  for  that  reason? 
While  the  representation  was  literally  untrue,  it  is  difficult  to  see 
that  it  varied  from  the  truth  in  any  respect  material  to  the  risk. 
The  insured  may  have  honestly  interpreted  the  question  in  accord- 
ance with  a  somewhat  common  acceptance  of  the  meaning  of  such  an 
expression  as  personal  liquor  business  over  a  bar,  yet,  after  all,  it 
is  not  a  question  of  literal  truth  or*  of  honest  misinterpretation,  but 
one  of  substance.  As  said  in  Campbell  v.  Insurance  Co.,  98  Mass. 
381,  401,  the  representations  need  not  be  literally  true,  but  substan- 
tially true  in  all  respects  material  to  the  risk  to  be  assumed.  So  I 
say  that  in  this  respect  the  variance  between  the  conditions  proven 
and  the  answers  made  was  not  of  sufficient  substance  to  become  the 
subject  of  reversible  error  by  the  inadvertent  remark  to  which  excep- 
tion was  taken. 

COLT,  Circuit  Judge.  In  my  view,  the  ruling  that  the  contract 
was  a  Massachusetts  contract,  and  was  to  be  controlled  by  the  law 
of  that  state,  was  without  error,  and  the  rulings  on  evidence  were 
correct.  When  the  judge,  in  his  charge  to  the  jury,  came  to  the  con- 
tract, his  instructions  on  the  distinction,  in  contracts  of  insurance, 
between  warranties  and  representations,  were  without  error,  and 
clearly  pointed  out  the  difference  between  material  and  immaterial 
representations,  and  the  rules  of  law  applicable  to  each  kind.  It  was 
sufficiently  impressed  on  the  jurors  that,  regardless  of  any  expres- 
sion of  opinion  by  him  on  matters  of  fact,  all  such  matters  were  ex- 
clusively for  them  to  consider  and  decide.  If  it  be  admitted  that, 
later  in  the  charge,  in  the  endeavor  to  illustrate  the  rules  given,  he 
fell  into  apparent  errors  of  expression,  it  is  still  true  that  at  the 
close  of  his  instructions  the  true  and  correct  rules  were  repeated, 
and  it  was  distinctly  told  to  the  jurors  that  any  apparent  departures 
from  these  final  statements  so  repeated,  if  there  were  any,  should  be 
disregarded,  as  unintentional  and  inadvertent  expressions.  The 
first  and  the  last  impressions  of  the  charge  were  right,  and  nowhere 
was  anything  said  to  withdraw  or  negative  them.  So  I  concur  in 
the  result  reached  by  Judge  ALDRICH,  though  not  in  all  respects 
adopting  his  reasoning. 

WEBB,  District  Judge.    I  concur  with  Judge  COLT. 

The  judgment  of  the  circuit  court  is  affirmed,  with  interest,  and 
the  defendant  in  error  recovers  her  costs  in  this  court. 
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(102  Fed.  872.) 

In  re  MARSHALL   PAPER   CO. 

MARSHALL  PAPER  CO.  v.  TRAIN. 

(Circuit  Court  of  Appeals,  First  Circuit.    June  7,  1900.) 

Nos.  299,  301. 

1.  Bankruptcy—Right  to  Discharge— Corporations. 

Under  Bankr.  Act  1898,  a  corporation  whioh  has  been  adjudged  bankrupt 
Is  entitled  to  a  discharge  in  all  respects  as  an  Individual  bankrupt  would  be. 

2.  Same— Grounds  for  Refusing  Discharge. 

Under  Bankr.  Act  1898,  |  14b,  providing  that  on  an  application  for  a 
discharge  the  judge  "shall  *  *  *  investigate  the  merits  of  the  appli- 
cation, and  discharge  the  applicant,  unless  he  has"  committed  some  one  of 
certain  acts  therein  enumerated,  the  refusal  to  grant  a  discharge  does  not 
rest  in  the  discretion  of  the  judge,  but  the  applicant  is  entitled  to  a  dis- 
charge as  a  matter  of  right,  unless  he  is  found  guilty  of  some  one  of  the 
prescribed  offenses. 

8.  Same— Issues  on  Application  for  Discharge. 

The  right  to  a  discbarge  and  its  effect  are  wholly  distinct  questions. 
The  proper  time  and  place  for  the  determination  of  the  effect  of  a  dis- 
charge Is  when  the  same  is  pleaded  or  relied  on  by  the  debtor  as  a  defense 
to  the  enforcement  of  a  particular  claim,  and  that  issue  cannot  properly 
arise  or  be  considered  in  determining  the  right  to  a  discharge. 

4.  Same— Effect  of  Discharge— Corporations. 

The  effect  of  a  discharge  is  to  release  only  the  bankrupt's  personal  lia- 
bility, and  under  Bankr.  Act  189a  §  16,  which  provides  that  "the  liability 
of  a  person  who  is  a  co-debtor  with,  or  guarantor  or  in  any  manner  a 
surety  for,  a  bankrupt  shall  not  be  altered  by  the  discharge  of  such  bank- 
rupt," the  discharge  of  a  corporation  bankrupt  does  not  prevent  creditors 
from  subsequently  taking  judgment  against  it  in  a  state  court  in  such 
limited  form  as  may  enable  them  to  enforce  the  secondary  liability  of  the 
directors  under  the  state  statute. 

Petition  for  Revision  of  Proceedings  in  and  Appeal  from  the  Dis- 
trict Court  of  the  United  States  for  the  District  of  Massachusetts. 

M.  F.  Dickinson,  Jr.,  and  Hollis  R.  Bailey,  for  appellant 
George  R.  Nutter  and  Edward  F.  McClennen,  for  appellee. 

Before  COLT  and  PUTNAM,  Circuit  Judges,  and  WEBB,  District 
Judge. 

COLT,  Circuit  Judge.  This  appeal  and  petition  relate  to  two  or- 
ders or  decrees  entered  by  the  district  court  in  the  matter  of  the 
Marshall  Paper  Company,  bankrupt.  95  Fed.  419.  The  question 
raised  by  the  appeal  is  whether  the  order  of  the  district  court  re- 
fusing to  grant  the  petitioner  a  discharge  was  proper. 

The  district  court  based  its  decision  on  two  grounds:  First,  it 
doubted,  at  least  in  some  cases,  whether  a  corporation  was  entitled 
under  the  act  to  a  discharge;  second,  it  held  that  the  court  could 
refuse  a  discharge  for  causes  other  than  those  mentioned  in  section 
14  of  the  act,  and  it  declined  to  grant  a  discharge  in  the  present 
case  by  reason  of  the  injurious  effect  it  might  have  upon  the  cred- 
itors' right  to  enforce  the  secondary  liability  of  the  directors  of  the 
corporation  under  the  Massachusetts  statute. 
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We  think  a  corporation  is  entitled  to  a  discharge  under  the  bank- 
rupt act  of  1898.  The  provisions  of  the  act,  supplemented  by  its 
legislative  history,  forbid,  in  our  opinion,  any  other  conclusion.  By 
section  1,  par.  19,  it  is  declared  that  "persons"  shall  include  cor- 
porations, except  where  otherwise  specified;  by  section  14a,  that 
any  person  may  file  an  application  for  a  discharge;  and  by  section 
4b,  that  any  corporation  may  be  adjudged  an  involuntary  bankrupt 
upon  default  or  an  impartial  trial,  and  shall  be  subject  to  the  pro- 
visions and  entitled  to  the  benefits  of  this  act.  As  any  person  may 
file  an  application  for  a  discharge,  and  as  a  corporation  is  a  uper- 
son,"  within  the  meaning  of  the  act,  and  entitled  to  the  benefits  of 
the  act,  it  follows  that  a  corporation  is  entitled  to  a  discharge  under 
the  act. 

The  bankrupt  act  of  1867  expressly  excepted  corporations  from 
the  right  to  a  discharge.  Rev.  St.  §  5122.  This  exception  was  re- 
tained in  the  earlier  drafts  of  the  present  act,  but  it  was  stricken 
out  before  the  act  became  a  law.  To  quote  from  Judge  Lowell's 
opinion  in  the  district  court: 

"Some  earlier  drafts  of  section  14  of  the  present  act—drafts  which  in  other 
respects  resemble  almost  literaUy  the  section  as  passed— began  with  the  words, 
'Any  person  not  a  corporation.'  See  S.  1694,  52d  Oong.,  1st  Sess.,  §  50;  H.  R. 
1J348,  52d  Cong.,  1st  Sess.,  $  13;  S.  1035,  55th  Cong..  2d  Sess.,  §  13,  of  the  sub- 
stitute. See,  also,  the  similar  change  made  in  drafting  section  17  of  the  act.'* 
S5  Fed.  421. 

Where  a  former  act  contains  an  express  exception,  and  the  first 
drafts  of  a  later  act  relating  to  the  same  subject  contain  the  same 
exception,  and  this  exception  is  omitted  from  the  act  as  finally  en-. 
acted,  and  other  provisions  in  the  act  are  made  to  conform  with 
this  change,  we  cannot  but  conclude  that  congress  intended  to  make 
the  change,  and  the  courts  should  not  seek  to  render  it  nugatory  by 
a  forced  construction. 

The  bankrupt,  under  section  14,  is  entitled  to  a  discharge  as  a* 
matter  of  right,  provided  he  has  not  committed  any  of  the  offenses 
therein  enumerated.    Section  14b  reads  as  follows: 

"The  jndge  shall  hear  the  application  for  a  discharge,  and  such  proofs  and 
pleas  as  may  be  made  in  opposition  thereto  by  parties  in  interest,  at  such  time 
.as  wiU  give  parties  in  interest  a  reasonable  opportunity  to  be  fully  beard,  and 
investigate  the  merits  of  the  application  and  discharge  the  applicant  unless  he 
has  (1)  committed  an  offense  punishable  by  imprisonment  as  herein  provided; 
or  (2)  with  fraudulent  intent  to  conceal  his  true  financial  condition  and  in  con- 
templation of  bankruptcy,  destroyed,  concealed,  or  failed  to  keep  books  of  ac- 
count or  records  from  which  his  true  condition  might  be  ascertained." 

By  this  provision,  the  judge  shall  hear  the  application  and  dis- 
charge the  applicant  unless  he  is  found  guilty  of  some  one  of  the 
prescribed  offenses.  The  court  is  not  authorized  to  deny  the  ap- 
plication for  discharge  upon  a  ground  not  set  forth  in  this  section. 
In  re  Black  (D.  C.)  97  Fed.  493.  A  refusal  to  grant  a  discharge 
cannot  be  said  to  rest  in  the  discretion  of  the  judge.  The  words, 
^investigate  the  merits  of  the  application,"  must  be  taken  in  con- 
nection with  the  context  To  construe  these  words  as  if  they  stood 
alone  and  disconnected  from  what  follows  would  be  to  leave  the 
whole  question  of  discharge  in  the  discretion  of  the  court.    Looking 
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at  the  entire  section,  we  do  not  think  these  words  will  bear  such 
a  construction,  however  desirable  it  may  seem  to  the  court  in  a 
particular  case  to  so  interpret  them.  It  seems  to  us  that  congress 
in  this  section  clearly  specifies  the  only  causes  for  which  a  dis- 
charge can  be  denied,  and  leaves  to  the  court  the  sole  duty  of  de- 
ciding, after  due  hearing,  whether  such  cause  exists. 

When  the  bankrupt  files  his  petition  for  a  discharge,  the  only 
facts  pleadable  in  opposition  thereto  are  those  which  show  that, 
under  the  provisions  of  section  14,  he  is  not  entitled  to  a  discharge. 
In  other  words,  it  must  be  shown  that  he  has  committed  some  one 
of  the  offenses  described;  otherwise,  the  judge  "shall"  discharge 
the  applicant. 

The  right  to  a  discharge,  and  the  effect  of  a  discharge,  are  wholly 
distinct  propositions.  The  proper  time  and  place  for  the  determina- 
tion of  the  effect  of  a  discharge  is  when  the  same  is  pleaded  or  relied 
upon  by  the  debtor  as  a  defense  to  the  enforcement  of  a  particular 
claim.  The  issue  upon  the  effect  of  a  discharge  cannot  properly 
arise  or  be  considered  in  determining  the  right  to  a  discharge.  In 
re  Rhutassel  (D.  C.)  96  Fed.  597;  In  re  Thomas  (D.  C.)  92  Fed.  912; 
In  re  Mussey  (D.  C.)  99  Fed.  71. 

A  discharge  releases  only  the  bankrupt's  personal  liability.  In 
accordance  with  this  underlying  principle,  section  1G  of  the  act 
provides: 

"The  liability  of  a  person  who  is  a  co-debtor  with,  or  guarantor  or  in  any 
manner  a  surety  for,  a  bankrupt  sbaU  not  be  altered  by  the  discharge  of  such 
bankrupt." 

The  theory  of  a  discharge  as  well  as  this  express  provision  of  the 
act  forbid  that  the  secondary  liability  of  the  directors  of  a  corpora- 
tion, under  the  Massachusetts  statute,  should  be  affected  by  the  cor- 
poration's discharge  in  bankruptcy.  Such  a  discharge  does  not  pre- 
vent creditors  from  taking  judgment  in  the  state  court  against 
the  corporation  in  such  limited  form  as  may  enable  them  to  reap 
the  benefit  of  the  directors'  liability.  The  rendering  of  such  a  judg-. 
ment  depends  upon  the  authority  of  the  state  court  under  the  local 
law.  There  is  nothing  in  the  bankrupt  act  to  prevent  it.  The  judg- 
ment will  not  be  against  the  person  or  property  of  the  bankrupt, 
and  has  no  other  effect  than  to  enable  the  plaintiff  to  charge  the 
directors  in  accordance  with  the  state  statute.  Hill  v.  Harding,  130 
U.  S.  699,  702,  703,  9  Sup.  Ct.  725,  32  L.  Ed.  1083. 

A  suit  in  the  state  court  against  a  corporation  has  a  double  aspect. 
So  far  as  it  is  brought  against  a  corporation  for  a  debt  provable 
in  bankruptcy,  its  discharge  in  bankruptcy  may  be  pleaded  as  a  bar. 
So  far  as  it  is  brought  to  obtain  a  judgment  against  the  corpora- 
tion for  the  purpose  of  subsequently  enforcing  the  secondary  liability 
of  the  directors  under  the  state  statute,  the  discharge  is  no  bar, 
and  the  court  may  render  a  special  judgment  for  that  purpose.  Hill 
v.  Harding,  supra.  Section  37  of  the  act  of  1867  (Kev.  St.  §  5122) 
expressly  excluded  corporations  from  a  discharge.  Under  that  act 
it  was  decided  in  New  Lamp  Chimney  Co.  v.  Ansonia  Brass  &  Cop- 
per Co.,  91  U.  S.  656,  23  L.  Ed.  336,  that  a  creditor  of  a  manufacturing 
corporation,  which  was  duly  adjudged  a  bankrupt,  who  has  proved 
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his  claim  and  received  a  dividend  thereon,  does  not  thereby  waive 
his  right  of  action  for  so  much  of  the  claim  as  remains  unpaid.  Near 
the  close  of  the  opinion  in  that  case  (page  666,  91  U.  S.,  and  page 
340,  23  L.  Ed.)  Mr.  Justice  Clifford,  in  discussing  the  general  ques- 
tion of  discharge  in  bankruptcy  and  the  reasons  therefor,  observed: 

"Certificates  of  discharge  are  granted  to  the  individual  bankrupt  'to  free  his 
faculties  from  the  clog  of  his  indebtedness,'  and  to  encourage  him  to  start 
again  in  the  business  pursuits  of  life  •  *  *  unfettered  with  past  mis- 
fortunes." 

As  a  reason  why  the  act  excluded  corporations  from  a  discharge, 
the  opinion  goes  on  to  say: 

"Stockholders  could  not  be  held  liable  in  such  a  case  if  the  corporation  is 
discharged,  nor  could  the  creditor  recover  judgment  against  the  corporation  as 
a  necessary  preliminary  step  to  the  stockholder's  individual  liability." 

This  general  expression  by  the  supreme  court,  which  was  unneces- 
sary to  the  determination  of  the  particular  question  before  the  court, 
because  the  act  of  1867  expressly  denied  the  benefit  of  a  discharge 
to  corporations,  is  not  binding  upon  this  court  in  another  case  arising 
under  an  act  which  entitles  a  corporation  to  a  discharge. 

The  principle  of  a  qualified  judgment  against  a  bankrupt  after 
his  discharge,  for  the  sole  purpose  of  establishing  a  secondary  lia- 
bility, which  is  recognized  in  the  later  case  of  Hill  v.  Harding,  supra, 
was  not  discussed  by  Mr.  Justice  Clifford,  because  it  was  neither 
necessary  nor  pertinent  to  the  determination  of  the  questions  which 
were  raised  and  decided  in  the  case  then  under  consideration.  The 
petitioning  corporation  having  duly  filed  its  application  for  a  dis- 
charge tinder  section  14,  and  not  having  been  adjudged  guilty  of 
any  of  the  offenses  therein  mentioned,  we  are  of  the  opinion  that 
it  was  entitled  to  a  discharge. 

In  the  original  petition,  which  was  heard  with  this  appeal,  we  are 
asked  to  revise  the  order  of  the  district  court  refusing  to  enjoin  cer- 
tain actions  at  law  in  the  state  court,  under  section  11a,  until  the 
question  of  discharge  is  determined.  As  we  have  already  determined 
that  the  bankrupt  is  entitled  to  a  discharge,  it  becomes  unnecessary 
to  decide  the  point  raised  by  the  petition. 

In  No.  301,  the  decree  of  the  district  court  refusing  a  discharge 
is  reversed,  and  that  court  is  directed  to  enter  a  decree  discharging 
the  Marshall  Paper  Company,  and  the  costs  of  this  court  are  awarded 
to  the  appellant. 

In  No.  299,  it  is  ordered,  adjudged,  and  decreed  that  the  petition 
be  dismissed,  without  prejudice,  and  without  costs. 
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(102  Fed.  878.) 

In  re  COUNT  TOULOUSE  DE  LAUTREC. 

(Circuit  Court  of  Appeals,  Seventh  Circuit.    June  14,  1900.) 

No.  699. 

1.  Extradition— Decision  op  Commissioner— Review  on  Habeas  Corpus. 

In  proceedings  for  the  extradition  of  one  charged  in  the  complaint  with 
being  a  fugitive  from  the  justice  of  a  foreign  country,  and  with  the  com- 
mission of  an  extraditable  offense  under  the  treaty  between  such  coun- 
try and  the  United  States,  where  the  commissioner  before  whom  the 
hearing  Is  had  has  jurisdiction  of  the  person  of  the  accused,  his  finding 
of  probable  cause  is  open  on  habeas  corpus  only  to  the  inquiry  whether 
there  was  legal  evidence  before  him  on  which  to  exercise  his  judgment, 
and  not  as  to  the  sufficiency  of  such  evidence. 

2.  Same. 

A  petition  for  a  writ  of  habeas  corpus  in  such  a  case,  where  it  is  ad- 
mitted that  the  commitment  was  founded  upon  evidence,  to  be  enti- 
tled to  consideration  must  show  either  (1)  all  the  evidence  which  was 
accepted  by  the  commissioner  as  material,  or  (2)  allegations  of  fact  re- 
specting such  evidence  which  clearly  overcome  the  presumption  that 
legal  evidence  was  heard  in  support  of  the  commitment;  and,  in  case 
of  allegations  of  the  latter  class,  mere  general  conclusions  on  the  part 
of  the  pleader  of  the  legal  effect  of  the  evidence  are  insufficient. 

3.  Foroerv— Uttering  Forged  Instruments— Instruments  Innocently  Made. 

Copies  of  bonds  and  coupons  engraved  for  the  use  of  corporations, 
which  copies  were  innocently  made  by  the  engravers  as  samples,  and 
never  delivered  to  the  corporations,  are  not  genuine  instruments;  and, 
although  they  are  not  forged  instruments  so  long  as  they  are  innocently  re- 
tained by  the  engravers  or  others  to  whom  they  are  delivered,  they  become 
forgeries  when  fraudulently  uttered  as  genuine  obligations,  although  with- 
out alteration,  and  the  person  so  uttering  them  is  guilty  of  the  offense  of 
uttering  forged  instruments. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Northern 
Division  of  the  Northern  District  of  Illinois. 

Newton  Wyeth,  for  appellant. 
William  Brace,  for  appellee. 

Before  WOODS  and  GROSSCUP,  Circuit  Judges,  and  SEAMAN, 
District  Judge. 

SEAMAN,  District  Judge.  Under  the  designation  of  Count  Tou- 
louse de  Lautrec,  alias  Castano,  the  petitioner  is  imprisoned  for  the 
purpose  of  extradition,  pursuant  to  section  5270  of  the  Revised  Stat- 
utes of  the  United  States,  under  a  mittimus  issued  by  a  United  States 
commissioner  for  the  Northern  district  of  Illinois;  and  this  appeal 
is  from  an  order  of  the  district  court  for  such  district  whereby  his 
petition  thereupon  for  writs  of  habeas  corpus  and  certiorari  was  dis- 
missed for  insufficiency,  and  the  petitioner  was  remanded  to  the  cus- 
tody of  the  marshal.  The  petition  is  voluminous  in  the  recital  of 
proceedings  and  matters  which  are  wholly  irrelevant  to  the  jurisdic- 
tional issue  involved,  but  singularly  deficient  in  allegations  of  fact 
respecting  that  issue.  It  shows  the  fact  of  the  hearing  of  testimony 
before  the  commissioner,  presumably  material  for  his  decision,  but 
does  not  purport  to  state  even  its  substance;  and  in  respect  of  the  por- 
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tion  of  the  evidence  which  appears  in  the  petition,  and  is  made  the 
basis  of  the  argument  for  setting  aside  the  action  of  the  commissioner, 
the  reference  purports  to  be  a  mere  summary  or  interpretation  by 
counsel  of  the  testimony  upon  a  single  branch  of  the  inquiry,  as  stated 
by  way  of  a  motion  in  the  course  of  the  proceedings  before  the  com- 
missioner, and  thus  brought  into  the  petition  by  general  averments 
only  of  its  truth.     The  rule  is  well  settled  that  the  decision  of  the 
committing  magistrate  in  extradition  proceedings  cannot  be  reviewed 
on  habeas  corpus  if  he  has  jurisdiction  of  the  accused  and  of  the  sub- 
ject-matter,— the  offense  charged  being  within  the  terms  of  the  treaty 
of  extradition, — "and  the  magistrate,  in  arriving  at  a  decision  to  hold 
the  accused,  has  before  him  competent  legal  evidence  on  which  to 
exercise  his  judgment."    Ornelas  v.  Ruiz,  161  U.  S.  502,  508,  16  Sup. 
Ct  689,  40  L.  Ed.  787;  Bryant  v.  U.  S.,  167  U.  8.  104,  105,  17  Sup.  Ct. 
744,  42  L.  Ed.  94.    The  petition  in  the  case  at  bar  shows  that  the  ac- 
cused was  before  the  commissioner  on  a  complaint  made  by  the  British 
consul  which  charged  that  the  accused  feloniously  uttered  in  the  do- 
minion of  Canada  certain  forged  coupon  obligations,  well  knowing 
the  same  to  be  forged,  and  "that*  he  was  a  fugitive  from  the  justice 
of  the  dominion  of  Canada,"  thus  charging  an  extraditable  offense  un- 
der the  treaty  with  Great  Britain.    Having  jurisdiction,  therefore, 
both  of  the  accused  and  of  the  subject-matter,  the  finding  by  the  com- 
missioner of  probable  cause  to  believe  the  accused  guilty  of  such  of- 
fense is  open  only,  on  habeas  corpus,  to  the  inquiry  whether  there 
was  legal  evidence  of  facts  before  the  commissioner  on  which  to  exer- 
cise his  judgment,  "and  not  whether  the  legal  evidence  of  facts  was 
sufficient  or  insufficient  to  warrant  his  conclusions."    Ornelas  v.  Ruiz, 
supra;  Bryant  v.  U.  S.,  supra;  Benson  v.  McMahon,  127  U.  S.  457, 
462,  8  Sup.  Ct.  1240,  32  L.  Ed.  234;  In  re  Luis  Oteiza  y  Cortes,  136 
U.  S.  330,  334,  10  Sup.  Ct.  1031,  34  L.  Ed.  464.    With  the  fact  con- 
ceded that  the  commitment  was  founded  upon  evidence,  the  petition 
for  a  writ  is  not  entitled  to  consideration  unless  it  shows  either  (1) 
all  the  evidence  which  was  accepted  as  material,  or  (2)  allegations 
of  fact  respecting  such  evidence  which  clearly  overcome  the  presump- 
tion that  legal  evidence  was  heard  in  support  of  the  commitment;  and, 
in  the  case  of  allegations  of  the  latter  class,  mere  general  conclusions 
on  the  part  of  the  pleader  of  their  legal  effect,  standing  alone,  are 
not  sufficient.    It  is  questionable,  to  say  the  least,  whether  this  peti- 
tion so  states  the  evidence  which  was  before  the  commissioner  tha* 
an  issue  is  presented,  within  the  authorities  referred  to.    Assuming, 
however,  for  the  purposes  of  the  case,  that  the  evidence  upon  the 
question  of  forgery,  as  thus  stated  in  the  petition,  is  well  averred  and 
in  accord  with  the  fact,  it  is  clearly  legal  evidence  to  establish  the 
fact  that  the  instruments  of  which  felonious  utterance  is  charged  were 
not  the  genuine  obligations  of  the  purported  promisors,  but  were, 
instead,  false  instruments.    The  assumed  facts  are  substantially  as 
follows:    The  instruments  in  question  purported  to  be  interest  cou- 
pons issued  in  connection  with  corporate  bonds,  respectively,  by  (1) 
the  city  of  Gloucester,  Massachusetts;  (2)  the  Fitchburg  Gas  &  Elec- 
tric Light  Company,  a  corporation  of  Massachusetts;  and  (3)  the  Hyde 
Park  Electric  Light  Company,  a  corporation  of  the  same  state.    The 
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original  bonds  and  coupons  in  each  instance  were  lithographed  and 
printed  by  Francis  Doane  &  Co.,  printers,  of  Boston,  upon  orders  of 
the  corporations,  respectively;  and  the  printers  innocently  retained 
printed  copies  of  each  set,  "as  samples  or  proof  sheets  or  other- 
wise," after  delivering  to  the  several  corporations  the  printed  sheets 
which  were  ordered.  The  printers  from  time  to  time  gave  out  the 
copies  thus  retained  by  them  to  various  parties  as  samples,  and  the 
petitioner  so  obtained  from  them  the  copies  of  which  he  is  charged 
with  the  offense  of  uttering.  It  is  further  stated  that  the  coupons 
were  uin  no  manner  altered  or  changed."  Copies  of  these  coupons, 
as  produced  before  the  commissioner,  are  not  annexed  to  the  peti- 
tion; but  certain  of  them  were  exhibited  by  counsel  for  the  petitioner 
in  the  course  of  his  argument  at  the  bar  of  this  court,  showing  that 
the  signature  of  the  appropriate  officer  is  printed,  and  not  written, 
and  is  apparently  made  as  a  lithographic  facsimile  of  an  original  sig- 
nature. The  coupons  thus  exhibited  further  show  a  serial  number 
rudely  stamped  in  a  space  apparently  left  blank  for  that  purpose  by 
the  printer,  but  the  view  which  we  are  constrained  to  adopt  of  the 
character  of  these  printed  copies  in  the  hands  of  the  petitioner  ren- 
ders it  unnecessary  to  determine  whether  the  appearance  of  the  cou- 
pons so  produced  in  the  manner  indicated  is  entitled  to  consideration 
as  evidence  tending  to  show  an  alteration  or  change  of  the  printed 
copy;  and,  for  like  reason,  the  conceded  fact  that  testimony  was  re- 
ceived before  the  commissioner,  but  not  presented  in  the  record,  which 
tended  to  show  that  no  such  stamping  was  on  the  coupons  when  they 
left  the  hands  of  the  printers,  is  not  considered  in  ascertaining  whether 
legal  evidence  appears  to  warrant  the  finding  that  the  coupons  were 
forgeries. 

The  contention  on  behalf  of  the  appellant,  briefly  stated,  is  this: 
That  the  facts  recited  in  the  petition  show  that  the  coupons  in  ques- 
tion were  genuine  in  their  origin,  because  printed  under  the  direction 
and  authority  of  the  corporations  respectively  purporting  to  issue 
them,  and  in  the  exact  form  in  which  they  were  uttered  by  the  ac- 
cused; that  the  innocence  of  the  printers  in  retaining  the  printed 
copies  for  samples  or  like  legitimate  purpose,  and  in  giving  them  to 
the  accused  for  such  purpose,  saves  them  from  characterization  as 
forgeries,  and  their  subsequent  utterance  by  the  accused  without  alter- 
ation is  not  the  utterance  of  a  forged  instrument,  however  fraudulent 
the  transaction  may  otherwise  appear;  that  fraudulent  use  in  utter- 
ing is  not  legal  evidence  of  the  primary  fact  of  forgery.  These  propo- 
sitions rest  in  the  first  place  on  the  erroneous  assumption  that  the 
printed  copies  of  the  coupons  so  retained  in  the  hands  of  the  printers 
were  authorized  by  the  corporation,  and  therefore  genuine  in  fact. 
The  authority  for  the  printing  extended  only  to  the  impressions  of 
which  delivery  was  to  be  made,  and  was  in  fact  made,  to  the  corpo- 
ration ordering  them:  Until  their  acceptance,  adoption,  and  issue 
by  the  corporate  authorities,  it  is  obvious  that  even  the  copies  so  de- 
livered were  not  corporate  obligations,  and  were  not  genuine  in  fact. 
It  is  true  that  the  making  by  the  printers  of  the  lithographic  form 
of  the  instruments,  including  the  lithographic  facsimile  of  the  sig- 
nature on  the  coupon  form,  was  authorized;  and  it  is  alike  true  that 
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the  impressions  or  copies  made  by  the  printers  in  excess  of  those 
delivered  upon  the  orders,  retained  for  innocent  purposes,  were  not 
within  the  legal  definition  of  forgery,  while  so  retained  either  in  their 
hands  or  in  the  hands  of  others.  The  rule  is  well  established  that 
the  mere  making,  innocently  and  without  authority,  of  any  form  of 
instrument  which  would  constitute  forgery  if  made  with  fraudulent 
intent,  is  not  forgery,  in  the  eyes  of  the  law,  until  such  intent  appears, 
but  conduct  which  shows  or  implies  fraudulent  purpose  or  use  is  legal 
evidence  of  forgery  in  fact.  In  general  terms,  forgery  is  well  defined 
in  2  Bish.  New  Cr.  Law,  §  523,  as  "the  fraudulent  making  of  a  false 
writing  which  if  genuine  would  be  apparently  of  some  legal  efficiency." 
See,  also,  the  general  definitions  in  3  Greenl.  Ev.  §  103 ;  9  Enc.  PL  & 
Prac.  p.  550,  etc.;  13  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  p.  1082,  etc.  But 
the  making,  in  this  view,  does  not  consist  alone  of  the  manual  opera- 
tion of  putting  the  instrument  into  form  as  the  apparent  obligation  or 
act  of  another;  and  the  authorities  establish  numerous  instances 
wherein  forgery  is  found,  apart  from  the  manual  making  or  signing, 
as  in  the  fraudulent  procurement  and  "use  of  a  signature  or  writing 
as  an  obligation,  when  it  is  not  so  intended  or  understood  by  the 
maker.  In  Com.  v.  Baldwin,  11  Gray,  197,  198,  the  court  says,  uIt 
would  be  difficult  by  a  single  definition  of  the  crime  of  forgery  to  in- 
clude all  possible  cases,"  and  then  refers  to  well-recognized  instances 
not  strictly  within  the  general  definition,  including  that  of  "the  ap- 
pending of  a  genuine  signature  of  another  to  an  instrument  for  which 
it  was  not  intended,"  and  that  of  the  accused  signing  his  own  name 
where  "it  purports  to  be  and  is  designed  to  be  received  as  the  instru- 
ment of  a  third  person  having  the  same  name."  The  decision  in  Ben- 
son v.  McMahon,  127  U.  S.  457,  467,  8  Sup.  Ct.  1240,.  32  L.  Ed.  234, 
is  peculiarly  applicable  to  the  case  at  bar,  in  the  circumstances  which 
were  held  to  be  sufficient  for  the  extradition  of  the  accused  to  Mexico 
upon  a  charge  of  forgery.  The  alleged  forged  instruments  were  opera 
tickets  which  were  printed  in  accordance  with  orders  of  the  accused, 
without  written  signatures,  and  apparently  without  intentional  fraud 
on  the  part  of  the  engravers  or  printers.  The  contention  was  that 
the  innocence  of  the  actual  makers  of  the  tickets,  and  the  absence  of 
any  written  signature  or  symbol,  or  of  any  alteration  or  change  by 
the  accused,  placed  the  instruments  outside  the  definitions  of  forgery 
at  common  law,  making  the  transaction  a  common-law  cheat  only. 
This  view  was  overruled,  and  both  the  opinion  of  the  court  and  the 
authorities  cited  are  pertinent  here.  In  that  case  the  accused  procured 
the  printing  of  the  tickets,  and  here  the  coupons  were  procured  after 
the  printing.  In  each  the  accused  adopted  the  otherwise  innocent 
work  of  the  printer  for  the  purpose  of  defrauding  purchasers  by  selling 
as  genuine  an  instrument  which  purported  to  have  legal  efficiency, 
but  was  neither  intended  nor  issued  as  such  by  the  purported  maker. 
The  instruments  were  equally  false  in  both  cases,  and  became  equally 
forged  instruments  when  the  purpose  arose  to  use  them  fraudulently. 
In  the  case  cited  the  offense  charged  was  forgery  of  the  tickets,  mak- 
ing it  necessary  to  find  its  commission  in  the  acts  of  the  accused; 
but  here  the  charge  is  that  the  accused  uttered  forged  coupons,  and 
proof  that  they  are  not  genuine — are  false  tokens  in  fact,  and  so 
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understood  by  the  accused  before  his  fraudulent  use — is  legal  evidence 
that  they  were  forgeries  when  uttered,  without  proof  to  identify  the 
person  who  conceived  the  fraudulent  purpose,  or  the  particular  time 
or  manner  of  its  conception.  The  following  authorities  are  deemed 
sufficient  further  citations  in  support  of  this  view:  Reg.  v.  Dunlop, 
15  U.  C.  Q.  B.  118;  U.  S.  v.  Turner,  7  Pet.  132,  8  L.  Ed.  633;  White 
v.  Van  Horn,  159  U.  S.  3,  18,  15  Sup.  Ct.  1027,  40  L.  Ed.  55;  Com. 
v.  Ray,  3  Gray,  441,  446;  Com.  v.  Foster,  114  Mass.  311;  State  v. 
Kroeger,  47  Mo.  552;  Gregory  v.  State,  26  Ohio  St.  510. 

We  are  of  opinion  that  the  facts  stated  in  the  petition  are  compe- 
tent  evidence  to  establish  the  fact  that  the  coupons  were  forged  obliga- 
tions, both  at  common  law  and  within  the  statute  of  Illinois, — namely, 
the  law  of  the  forum  as  fixed  by  the  treaty, — and  that  the  petition 
fails  to  state  grounds  for  the  issue  of  the  writa  The  order  of  the 
district  court  is  therefore  affirmed. 


(102  Fed.  890.) 


NEW  YORK  ASBESTOS  MFG.  CO.  v.  AMBLER  ASBESTOS  ATR  CELL, 
COVERING   CO.   et  al. 

(Circuit  Court  of  Appeals,  Third  Circuit.    June  19,  1900.) 

No.  23. 

1.  Appeal  and  Error— Refusal  op  Preliminary  Injunction. 

A  judgment  of  the  circuit  court  refusing  a  preliminary  injunction  will 
not  be  reversed  by  the  court  of  appeals  except  for  very  strong  reasons. 

2.  Trade-Marks— Descriptive  Words -Preliminary  Injunction. 

The  use  of  the  words  "air  cell"  and  "flreboard,"  in  designating  certain 
fireproof  material  manufactured  and  sold  by  defendant,  does  not  amount 
to  such  a  fraud  upon  a  previous  manufacturer  of  similar  products  as 
will  warrant  the  issue  of  a  preliminary  injunction  upon  the  pleadings. 

3.  Same— Ex  Parte  Affidavits. 

A  preliminary  injuuction  will  not  be  awarded  on  ex  parte  affidavits, 
to  restrain  alleged  unfair  competition  in  trade,  except  in  a  clear  case. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania. 

Henry  Schreiter,  for  appellant. 

Henry  N.  Paul,  Jr.,  and  Joseph  C.  Fraley,  for  appellees. 

Before  ACHESON  and  GRAY,  Circuit  Judges,  and  BRADFORD, 
District  Judge. 

GRAY,  Circuit  Judge.  This  is  an  appeal  from  an  order  of  the  cir- 
cuit court  of  the  United  States  for  the  Eastern  district  of  Pennsylvania, 
entered  on  the  3d  day  of  February,  1900,  denying  appellant's  motion 
for  preliminary  injunction,  as  prayed  for  in  the  bill  of  complaint.  The 
suit  is  brought  by  appellant,  a  corporation  organized  and  existing  by 
virtue  of  the  laws  of  the  state  of  New  York,  against  the  appellees,  the 
Ambler  Asbestos  Air  Cell  Covering  Company,  chartered  by  the  state 
of  Pennsylvania,  and  the  other  named  defendants,  as  officers  thereof. 
The  bill  charges  respondents  with  acts  of  unfair  and  fraudulent  com- 
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petition  in  trade,  and  also  with  infringement  of  trade-marks;  but, 
in  the  argument,  counsel  for  appellant  disclaimed  reliance  on  this 
charge,  and  confined  themselves  to  the  contention  as  to  unfair  and 
fraudulent  competition  in  trade.  The  motion  for  preliminary  injunc- 
tion was  made  upon  the  pleadings,  bill  of  complaint,  answer,  and 
replication,  and  upon  the  affidavits  and  exhibits  submitted  with  the 
moving  papers;  and  it  is  the  appeal  from  the  refusal  of  the  court 
below  to  grant  a  preliminary  injunction  that  is  now  before  this  court. 

The  granting  of  a  preliminary  injunction  is  an  exercise  of  a  very 
far  reaching  power,  never  to  be  indulged  in  except  in  a  case  clearly 
demanding  it;  and  the  decision  of  a  court  of  first  instance,  refusing 
such  an  injunction,  will  not,  except  for  very  strong  reasons,  be  re- 
versed by  this  court.  The  unfair  and  fraudulent  competition  alleged, 
and  sought  to  be  supported  by  affidavits  and  exhibits  submitted  with 
"  the  moving  papers,  is  the  use  by  defendants  of  the  words  "air  celF 
and  "fireboard"  in  designating  certain  fireproof  material  manufactured 
and  sold  by  them.  The  value  of  air,  as  a  nonconductor  of  heat,  has 
long  been  known,  and  its  utilization  in  nonconducting  coverings  for 
boilers,  and  other  appliances  for  the  interception  of  and  protection 
from  heat,  antedates  its  use  by  either  complainant  or  defendants. 
A  careful  examination  of  the  pieadings  and  affidavits  printed  in  the 
record  fails  to  convince  us  of  the  propriety  of  issuing  a  preliminary 
injunction  on  the  ground  that  the  use  made  by  defendants  of  the 
words  "air  cell"  and  "fireboard,"  in  designating  their  product, 
amounted  to  a  fraud  on  complainant  or  the  public,  or  to  unfair  com- 
petition in  trade;  and  this,  without  prejudice  to  any  determination 
to  be  hereafter  made  by  the  court  below  of  the  issues  involved,  upon 
the  final  hearing  of  the  case.  We  think  the  court  below  wisely  exer- 
cised its  discretion  in  refusing  a  preliminary  injunction  asked  for,  and 
we  here  quote  and  adopt  the  opinion  of  the  learned  judge  of  that 
court  (99  Fed.  85),  as  expressing  satisfactorily  our  views  in  this  case: 

"Dallas,  J.  That  either  *air  cell1  or  'iireboard,'  as  used  by  the  plaintiff,  con- 
stitutes a  valid  trade-mark,  is,  at  least,  open  to  very  serious  doubt.  The  im- 
pression now  made  upon  my  mind  is  that  those  terms  are  descriptive  of  certain 
products;  that  they  identify  the  manufactured  articles  with  which  they  arc 
associated,— not  the  manufacturer  thereof;  and  no  more  need  be  said  upon  the 
subject  of  trade- mark,  separately  considered,  upon  this  motion.  New  York 
Asbestos  Mfg.  Co.  v.  New  York  Fireproof  Covering  Co.  (Sup.)  62  N.  Y.  Supp. 
339;  Vltascope  Co.  v.  U.  S.  Phonograph  Co.  (C.  C.)  83  Fed.  32. 

"Neither  has  it  been  made  satisfactorily  to  appear  that  the  defendant's  com- 
petition with  the  plaintiff  has  been  unfair  to  the  latter,  or  misleading  to  the 
trade  or  the  public.  In  Lare  v.  Harper  &  Bros.,  30  C.  C.  A.  373,  80  Fed.  482, 
it  was  said:  *It  is  a  wholesome  doctrine  that  equity  will  restrain  unfair  com- 
petition in  trade;  but  it  should  be  applied  with  caution,  lest,  through  possible 
misapplication,  healthful  and  honorable  competition  be  defeated;'  and,  further. 
that  *it  Is  a  rule,  subject  to  few  exceptions,  that  a  preliminary  injunction 
should  not  be  awarded  on  ex  parte  affidavits,  unless  in  a  clear  case.  This  rule 
has  full  application  in  a  case  like  the  present  [a  suit  for  unfair  competition], 
where,  though  the  bUl  should  ultimately  be  dismissed,  great  damage  would  re- 
volt from  such  an  injunction,'  etc.  These  observations  are  quite  as  pertinent 
to  this  case  as  to  the  one  in  which  they  were  made.  In  Van  Camp  Packing  Co. 
r.  Cnrikshanks  Bros.  Co.,  33  C.  C.  A.  280,  DO  Fed.  814,  the  court  of  appeals 
for  this  circuit  (which  also  decided  Lare  v.  Harper  &  Bros.,  supra)  affirmed  an 
order  refusing  a  preliminary  injunction,  which  had  been  sought  to  restrain 
the  alleged  imitation  by  the  defendant  of  the  plaintiff's  boxes  and  the  stamps 
and  letters  upon  them,  because,  in  a  'state  of  uncertainty,'  the  writ  ought  not 
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to  be  awarded.  In  each  of  these  cases  the  evidence  In  support  of  the  motion, 
was,  in  my  opinion,  more  nearly  convincing  than  it  is  in  the  present  one.  Pre- 
liminary injunction  refused." 

The  order  and  decree  of  the  circuit  court  is  hereby  affirmed. 


(102  Fed.  800.) 

BRESNAIIAN  et  al.  V.  TRIPP  GIANT  LEVELLER  CO.  (two  cases). 

FULLER  et  al.  v.   SAME. 

(Circuit  Court  of  Appeals,  First  Circuit    June  5,  1000.) 

Nos.  327,  328.  :«1. 

1.  Patents— Construction  of  Claims. 

The  claims  of  a  patent  should  be  construed,  where  they  reasonably  may 
be,  to  cover  the  entire  invention  of  the  patentee:  and  where  a  patent 
contains  several  claims,  some  of  which  are  limited  to  details,  the  others 
are,  prima  facie,  not  to  be  restricted  by  insisting  that  they  contain,  as 
necessary  elements,  the  particulars  which  are  specifically  covered  else- 
where. 

2.  Same—  Infringement—  Machine  for  Beating  out  Shoe  Soles. 

In  the  Outcheon  patent,  No.  384,803,  for  improvements  in  machines  for 
heating  out  the  soles  of  boots  and  shoes,  claim  1  is  confined  to  that  portion 
of  the  mechanism  which  lies  between  the  actuating  jacks  and  the  crank 
shaft;  and  infringement  of  such  claim  is  not  avoided  by  the  substitution 
of  mechanism  different  from  that  described  in  claim  4,  between  the  crank 
shaft  and  the  source  of  power. 

3.  Same— Suit  for  Infringement. 

The  fact  that  a  defendant  is  merely  a  user  of  infringing  machines,  and 
not  a  manufacturer,  does  not  affect  the  right  of  complainant  to  a  pre- 
liminary injunction,  unless  under  exceptional  circumstances,  as  where  it 
appears  that  his  general  market  is  not  jeopardized,  and  that  he  can  be 
made  entirely  good  by  the  payment  of  damages  equivalent  to  a  license  fee. 
Westinghouse  Air-Brake  Co.  v.  Burton  Stock-Car  Co.,  77  Fed.  301,  23  C.  C. 
A.  174,  distinguished. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Massachusetts. 

Frederick  P.  Fish  and  William  Quinby,  for  appellants. 
Causten  Browne  and  Alexander  I*.  Browne,  for  appellee. 

Before  PUTNAM,  Circuit  Judge,  and  WEBB  and  ALDRICH,  Dis- 
trict Judges. 

PUTNAM,  Circuit  Judge.  These  are  appeals  from  decretal  or- 
ders granting  ad  interim  injunctions  in  suits  on  a  patent  for  an  inven- 
tion. The  only  question  relates  to  infringement,  and  this  depends 
on  the  extent  of  the  patentee's  invention,  and  the  construction  to 
be  given  to  the  claim  in  issue.  Consequently  the  general  rules  which 
govern  us  are  those  stated  by  this  court  in  Hatch  Storage-Battery 
Co.  v.  Electric  Storage-Batterv  Co.  (in  an  opinion  passed  down  on 
March  16,  1900)  41  C.  C.  A.  133,  100  Fed.  975. 

There  is  so  much  literature  in  the  courts  in  this  circuit  with 
reference  to  the  patent  in  suit,  that  we  need  not  state  the  facts  at 
length.    The  only  claim  in  issue  is  the  first  one,  as  follows: 


Digitized  by  VjOOQIC 


BRESNAHAN    V.  TRIPP   GIANT    LEVELLER    CO.  49 

"(1)  A  machine  for  beating  out  the  soles  of  boots  and  shoes,  provided  with 
two  jacks,  two  molds,  and  means,  substantially  as  described,  having  provision 
for  automatically  moving  one  jack  in  one  direction  while  the  other  is  being 
moved  in  the  opposite  direction,  whereby  the  sole  of  the  shoe  upon  one  jack 
will  be  under  pressure,  while  the  other  jack  will  be  in  a  convenient  position 
for  the  removal  of  the  shoe  therefrom." 

For  the  proper  construction  of  this  claim,  it  will  be  necessary 
to  refer  to  claim  4,  as  follows: 

"(4)  In  a  machine  for  beating  out  the  soles  of  boots  and  shoes,  the  combina- 
tion of  a  mold  or  die;  a  vertically-movable  jack;  a  crank;  a  toggle  mechan- 
ism connecting  said  crank  and  jack,  and  having  provision  for  the  movement 
of  the  latter;  a  crank-shaft;  a  cam  secured  to  said  crank-shaft,  and  provided 
with  an  abrupt  shoulder;  a  driving-shaft;  gearing  for  connecting  said  crank- 
shaft and  said  driving-shaft;  a  rocker-shaft;  a  stop-arm  secured  to  said 
rocker-shaft,  and  engaging  with  the  shoulder  upon  said  cam  to  stop  the 
machine;  a  treadle  secured  to  said  rocker-shaft;  a  spring  connecting  said 
treadle  with  a  stationary  part  of  the  machine;  a  brake-shoe  operated  by  said 
•treadle,  and  acting  upon  said  brake- wheel;  and  a  suitable  clutch  mechanism 
for  applying  power  to  the  driving-slnft  when  the  shoe  has  been  released 
from  contact  with  the  brake- wheel,  and  the  stop-arm  has  been  disengaged  from 
the  shoulder  of  said  cam." 

Claim  1  has  relation,  by  its  express  terms,  to  that  part  of  the  ma- 
chine which  has  a  duplicated  mechanism.  Claim  4  has  relation  to 
a  part  of  the  machine  which  does  not  necessarily  involve  a  duplicated 
mechanism.  Each  claim  may  well  cover  a  distinct  invention.  To 
hold  that  claim  1  necessarily  involves  the  details  which  are  set  out 
in  claim  4,  which  details  may  be  used  in  a  machine  with  only  one 
jack  and  one  mold,  would  be  to  so  limit  claim  1  that  in  effect  it 
would  be  no  broader  than  claim  4.  This  is  practically  the  substance 
of  the  contention  of  the  appellants.  If  the  patentee's  invention 
is  broader  than  that  set  out  in  claim  4,  the  limit  which  the  appel- 
lants thus  seek  to  place  on  claim  1  would  be  contrary  to  the  rule 
so  steadily  applied  in  this  circuit,  that  claims  ought  to  be  construed, 
where  they  reasonably  may  be,  to  cover  the  entire  invention  of  the 
patentee.  The  contention  is  also  opposed  to  the  general  rule  of  con- 
struction, applicable  where  there  are  several  claims,  to  the  effect 
that,  if  some  of  the  claims  are  limited  to  details,  those  which  re- 
main are  prima  facie  not  to  be  fettered  by  insisting  that  they  con- 
tain, as  necessary  elements,  the  particulars  which  are  specifically 
covered  elsewhere. 

An  examination  of  the  history  of  the  decisions  of  this  court  with 
reference  to  this  patent  will  show  that  these  rules  have  been  applied 
by  us  to  the  construction  of  claim  1,  and  that  we  have  not  understood 
that  claim  1  has  relation  to  the  mechanism  which  lies  between  the 
crank-shaft  spoken  of  in  claim  4  and  the  source  of  power.  Without 
detailing  the  features  as  to  which  the  appellants  claim  that  their 
machine  differs  from  the  machine  covered  by  the  patent  in  suit,  it  is 
sufficient  to  say  that  they  all  relate  to  the  portion  last  named,  and 
not  to  those  elements  which  lie  between  the  crank-shaft  and  the  jacks, 
and  which  secure  the  simultaneous  motion  of  one  jack  in  one  direc- 
tion while  the  other  is  being  moved  in  the  opposite  direction,  as 
pointed  out  in  claim  1. 
43  C.C.A.-4 
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The  first  decision  to  which  we  need  refer  is  that  of  the  circuit  court, 
passed  down  on  September  9,  1892,  in  Cutcheon  v.  Herrick  (C.  C.) 
52  Fed.  147, 148.  In  that  case  there  was  a  decree  for  the  complainant- 
The  case  came  before  this  court  on  appeal  in  Herrick  v.  Leveller 
Co..  8  C.  C.  A.  475,  60  Fed.  80,  where  the  opinion  was  passed  down 
on  October  12, 1893.  There  the  decree  of  the  court  below  was  affirmed 
in  a  per  curiam,  which  adopted  its  opinion.  Those  opinions  were 
expressed  in  such  general  terms  that  a  question  arose  with  reference 
to  the  construction  of  claim  1,  which  came  before  this  court  again 
in  Bresnahan  v.  Leveller  Co.,  19  C.  C.  A.  237,  72  Fed.  920,  where  an 
opinion  was  passed  down  on  February  14,  1896.  We  said,  at  pages 
923,  924,  72  Fed.,  and  page  241,  19  C.  C.  A.,  as  follows: 

"Claim  1  of  the  patent  In  suit  is  a  very  broad  one,  and,  as  we  held  it  valid, 
it  would  seem  that  no  method  of  making  the  connection  between  the  actuating 
jacks  and  the  crank-shaft,  by  means  well  known  in  the  arts  at  the  date  of  the 
patent,  would  evade  it.  We  are  also  unable  to  perceive  that  the  discussion 
in  relation  to  the  treadles  and  their  connections  is  pertinent,  as  there  is  noth- 
ing in  the  letter  of  claim  1,  or  in  the  opinions  of  either  this  court  or  the  circuit 
court  in  the  former  case,  which  makes  any  automatic  stop  movement,  or  any 
other  stop  movement,  an  element."  "There  was  nothing  in  that  case  in  either 
court  which  called  for  any  elements  except  those  stated  in  th.e  claim;  and 
these,  as  explained  by  the  circuit  court  in  the  extract  we  have  made  from 
its  opinion,  cover  the  first  device  in  which  both  of  the  operations  of  compress- 
ing and  clearing  were  performed  automatically,  and  specify  no  elements,  ex- 
cept two  jacks,  two  molds,  and  means  for  automatically  moving  one  jack  in 
one  direction  while  the  other  is  being  moved  in  another  direction." 

Then  we  proceeded  to  show  that  the  words  in  claim  1,  "substantially 
as  described,"  did  not  effectually  limit  it.  The  patent  was  again  be- 
fore us  in  Bresnahan  v.  Leveller  Co.  (C.  C.  A.)  99  Fed.  280,1  where, 
in  an  opinion  passed  down  on  January  10,  1900,  we  firmly  adhered 
to  what  we  had  before  determined,  and  stated  that  the  new  proofs 
then  before  us  "should  not  narrow  the  claim  as  interpreted  in"  our 
prior  decisions. 

There  is  nothing  indefinite  in  the  extracts  we  have  given  from 
our  opinions,  except  the  fact  that  the  relations  of  the  word  "auto- 
matically" in  claim  1  were  not,  in  terms,  explained,  although  we 
think  they  can  be  gathered  from  what  we  said,  so  far  as  the  word 
relates  to  that  claim.  The  appellants  insist  that  this  word,  as  used 
in  this  claim,  relates  to  the  entire  mechanism  intervening  between 
the  treadle  with  which  the  machine  is  started,  and  the  lasts;  but 
there  is  nothing  which  necessitates  this  construction.  It  is  plain, 
on  examining  our  opinion  in  Bresnahan  v.  Leveller  Co.,  that  we  re- 
garded the  pith  of  claim  1  as  relating  to  the  "method  of  making  the 
connection  between  the  actuating  jacks  and  the  crank-shaft."  We 
stated  that  we  were  unable  to  perceive  that  the-  discussion  in  rela- 
tion to  the  treadles  and  their  connections  was  pertinent,  and  this 
was  not  limited  by  the  fact  that  we  afterwards  referred  to  the  stop 
movement,  which  had  been  particularly  brought  to  our  attention. 
Very  few  machines  are  perfectly  automatic.  Occasionally  we  have 
had  before  us  a  machine  in  which  the  mere  presentation  of  the  blank 
to  be  worked  on  caused  the  mechanism  to  commence  its  operation 

i  39  C.  C.  A.  508. 
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and  complete  it,  and  then  to  cease  operating,  all  without  any  other 
human  intervention;  but  neither  of  the  machines  now  before  us 
is  automatic,  in  the  entire  sense  of  the  word,  notwithstanding  the  con- 
tention of  the  appellants  to  the  contrary.  In  the  patented  machine, 
when  constructed  with  all  the  details  described  in  the  specification 
and  covered  by  all  the  claims,  not  only  must  the  work  be  presented 
to  the  machine,  but  human  intervention  is  necessary  at  the  treadle 
to  set  the  machine  in  operation  every  time  a  blank  is  introduced  for 
compression.  It  follows  that  in  this  machine  the  word  "automatical- 
ly" is  not  used  in  such  a  strict  sense  that  it  may  not  yield  to  a  just 
construe tion  of  the  claims;  and  therefore  it  may  as  well  be  applied 
to  any  part  of  the  patented  machine  as  to  the  whole  of  it,  when  nec- 
essary to  give  full  effect  to  the  invention.  In  the  appellants'  machine, 
the  portions  to  which  claim  4  relates  are  so  constructed  as  to  require 
the  constant  intervention  of  human  agency  at  the  treadle  during 
the  entire  round  of  operation.  This,  however,  has  no  relation  to 
the  mechanism  between  the  crank-shaft  and  the  jacks,  because,  so 
far  as  that  part  of  the  appellants'  machine  is  concerned,  it  has  "pro- 
vision for  automatically  moving  one  jack  in  one  direction  while  the 
other  is  being  moved  in  the  opposite  direction,"  all  substantially 
as  described  in  the  patentee's  specification,  and  as  covered  by  claim 
1.  This  "provision"  consists  of  the  crank-shaft,  with  a  pair  of  tog- 
gles, or  their  equivalent,  and  the  incidental  details  of  each,  all  of 
which  constitute  the  "means  substantially  as  described"  in  the  claim. 

As,  therefore,  in  our  previous  opinions  we  have  sustained  the  valid- 
ity of  claim  1,  and  held  it  to  be  broad,  and  given  it  substantially 
the  same  effect  as  we  now  give  it,  there  was  not  only  sufficient  in 
the  prior  litigation,  according  to  the  rules  applicable  under  these  cir- 
cumstances, to  justify  the  court  below  in  granting  the  injunctions 
now  appealed  against,  but  there  was  enough,  in  view  of  the  necessity 
of  giving  patents  protection  during  their  short  terms  of  existence, 
to  require  that  the  court  should  have  entered  the  decretal  orders 
which  it  did  enter. 

One  or  more  of  the  pending  suits  out  of  which  these  appeals  arose 
were  brought  against  infringers  who  were  simply  users,  having  pur- 
chased machines  from  the  infringing  manufacturers.  Under  these  cir- 
cumstances, these  parties  rely  on  the  principles  announced  in  West- 
inghouse  Air-Brake  Co.  v.  Burton  Stock-Car  Co.,  23  C.  C.  A.  174, 
77  Fed.  301,  decided  by  this  court  on  October  9,  1896.  An  examina- 
tion of  the  opinion  in  that  case  will  show  that  the  circumstances 
which  the  court  relied  on  were  peculiar.  The  same  was  the  fact  with 
reference  to  the  other  citations  made  to  us  by  the  appellants,  the 
most  important  of  which  were  referred  to  in  the  opinion  filed  in  the 
circuit  cojurt  in  the  same  case  (Westinghouse  Air-Brake  Co.  v.  Burton 
Stock-Car  Co.  [C.  C]  70  Fed.  619),  where  it  was  shown,  moreover, 
that  there  was  no  danger  that  that  complainant  could  not  be  made 
entirely  good  by  the  payment  of  damages  equivalent  to  a  license 
fee.  There  was  nothing  to  indicate  that  that  complainant's  market 
was  jeopardized  in  any  general  sense.  To  apply  decisions  in  such 
special  cases  to  ordinary  users  would  be  to  destroy  the  patentee's 
market,  and  to  ignore  the  recognized  rules  which  the  equity  courts 
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so  frequently  apply  in  order  to  protect  the  substantial  values  of  pat- 
ents by  using  in  their  behalf  ad  interim  injunctions. 

In  each  case  the  judgment  is  as  follows: 

The  decree  of  the  circuit  court  is  affirmed,  and  the  costs  of  appeal 
are  awarded  to  the  appellee. 


(102  Fed.  916.) 

PELOUZE  SCALE  &  MFG.  CO.  v.  AMERICAN  CUTLERY  CO.  et  al. 

(Circuit  Court  of  Appeals,  Seventh  Circuit.     May  31,  1900.) 

No.  644. 

1.  Patents— Designs. 

The  essence  of  a  design  in  the  view  of  the  patent  law  resides,  not  in 
the  elements  individually,  nor  in  their  method  of  arrangement,  but  in  the 
impression  made  through  the  eye  on  the  mind  of  the  observer,  either  of 
gracefulness  or  strength,  or  both  combined,  but,  in  any  case,  of  the 
uniqueness  and  character  of  the  structure  as  a  whole. 

2.  Same— Infringement— Design  for  Scale  Frame. 

The  Gilfillan  design  patent  No.  25,327  for  a  design  for  a  scale  frame 
held  not  infringed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Northern 
Division  of  the  Northern  District  of  Illinois. 

The  bill  is  to  restrain  Infringement  of  Letters  Patent,  Design  No.  25,327, 
dated  March  31,  1896,  and  issued  to  Essington  N.  Gilflllan  for  Design  for  a 
Scale  Frame.    The  drawing  accompanying  the  patent  is  as  follows: 


Digitized  by  VjOOQIC 


PELOUZE   SCALE   &   MFG.   CO.  V.  AMERICAN    CUTLERY    CO. 


53 


The  effective  portion  of  the  Letters  Patent  is  as  follows: 

"The  leading  features  of  my  design  consist  of  a  plate  A  and  a  standard 
or  upright  portion  B,  having  a  laterally-projecting  arm  C,  carrying  a  scale 
plate  or  dial  D. 

"The  plate  A  forms  the  foot  of  the  scale  frame  and  is  arranged  in  a  sub- 
stantially horizontal  position,  and  from  the  edge  of  this  plate  rises  the 
standard  B  of  frame,  from  the  upper  end  of  which  the  Arm  C  of  frame  pro- 
jects in  a  substantially  horizontal  direction.  The  scale  plate  or  dial  D  is 
round  or  circular  and  is  apparently  supported  in  a  vertical  plane  or  upright 
position  at  the  end  of  the  arm  C  a  short  distance  above  the  plate  A. 

"Having  thus  described  my  design,  what  I  claim  as  new,  and  desire  to 
secure  by.  Letters  Patent,  is — 

"The  design  for  a  scale  frame,  substantially  as  herein  shown  and  de- 
scried." 

Tlie  appellees*  Scale  Frame  (quarter  front  view),  charged  to  be  an  infringe- 
ment, is  as  follows: 


A  side  view  of  the  same  Scale  Frame  is  as  follows: 
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The  first  of  the  following  cuts  is  a  side  view  of  appellant's  Scale  Frame. 
with  mechanism  assembled;  the  second  a  side  view  of  appellees'  Frauie, 
with  mechanism  assembled,  and  side  plates  left  off: 


F.  A.  Hopkins,  for  appellant. 
P.  C.  Dyrenforth,  for  appellees. 

Before  WOODS  and  GROSSCIT,  Circuit  Judges,  and  SEAM  AM, 
District  Judge. 

After  the  foregoing  statement  of  the  case,  GROSKCUP,  Circuit 
Judge,  delivered  the  opinion  of  the  court,  as  follows: 

Design,  in  the  view  of  the  patent  law,  is  that  characteristic  of 
a  physical  substance  which,  by  means  of  lines,  images,  configura- 
tion, and  the  like,  taken  as  a  whole,  makes  an  impression,  through 
the  eye,  upon  the  mind  of  the  observer.  The  essence  of  a  design 
resides,  not  in  the  elements  individually,  nor  in  their  method  of  ar- 
rangement, but  in  the  tout  ensemble — in  that  indefinable  whole  that 
awakens  some  sensation  in  the  observer's  mind.  Impressions  thus 
imparted  may  be  complex  or  simple;  in  one  a  mingled  impression 
of  gracefulness  and  strength,  in  another  the  impression  of  strength 
alone.  But  whatever  the  impression,  there  is  attached  in  the  mind 
of  the  observer,  to  the  object  observed,  a  sense  of  uniqueness  and 
character. 

The  pith  of  the  design  under  consideration  does  not  reside  alone 
in  the  upright  standard  with  its  laterally  projecting  arm.  Like 
standards  and  arms — for  instance,  in  sewing  machines  and  notarial 
stamps — are  common  in  the  useful  arts.  The  standard,  the  arm, 
and  the  dial,  as  a  whole,  conveying  the  impression  that  the  dial, 
with  the  weights  common  to  a  scale,  is  supported  by  the  unaided 
strength  of  the  standard  and  arm  alone,  is  the  underlying  concept 
of  the  design.     Its  claim  to  novelty  and  merit  as  a  design,  as  ex- 
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pressed  in  the  terms  of  the  patent,  resides  in  this  appearance  of 
strength. 

A  single  glance  at  the  appellees'  Scale  Frame  reveals  the  absence 
of  such  appearance.  The  observer's  mind  sees  at  once  that  the  at- 
tenuated elbow — a  single  thickness  of  sheet  metal — would  not  bear 
the  weights  ordinarily  imposed  upon  scale  frames.  The  web  lead* 
ing  from  the  dial  to  the  base  is  neither  a  non-essential  nor  a  subter- 
fuge— it  is  seen  instantly  to  be  a  necessary  aid  in  the  task  of  up- 
holding the  load.  The  impressions  conveyed  by  a  look  at  the  two 
designs  are  entirely  dissimilar;  one  is  that  of  a  strong  arm  held  out 
to  support  the  load  and  sufficient  to  its  purpose;  the  other  that  of  a 
box-scale  frame,  each  part  of  which — the  frontal  sheet  included — 
is  essential  to  support  the  weight.  No  one  who  has  caught  a  sense 
of  the  individuality  of  the  former  could  be  misled  into  confounding 
it  with  the  latter. 

There  is,  in  our  opinion,  no  infringement  shown  in  this  case,  and 
the  decree  of  the  Circuit  Court  must,  therefore,  be  affirmed. 


(102  Fed.  919.) 

SCOTTISH  UNION  &  NATIONAL  INS.  CO.  v.  HAGAN  et  al. 

(Circuit  Court  of  Appeals,  Third  Circuit.    June  1,  1900.) 

No.  5. 

Insurance— Construction  of  Policy— Subsequent  Transfer  of  Property. 
The  fact  that  a  policy  insured  the  owner  of  a  tugboat  "for  account  of 
whom  it  may  concern"  is  not  Inconsistent  with,  and  does  not  abrogate, 
a  further  printed  provision  of  the  policy  that  it  should  be  void  "if  any 
change,  other  than  by  the  death  of  an  insured,  take  place  in  the  Interest, 
title,  or  possession  of  the  subject  of  insurance."  where  it  is  not  shown 
that  the  owner  in  fact  intended  to  insure  the  interest  of  any  subsequent 
purchaser,  since  the  retention  of  the  printed  clause  precludes  any  infer- 
ence of  such  an  Intention;  and,  a  subsequent  sale  by  the  owner  of  a  half 
interest  in  the  boat  and  in  the  insurance,  without  the  knowledge  or  con- 
sent of  the  insured,  invalidated  the  policy. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania. 

Henry  R.  Edmunds,  for  appellant. 
Horace  L.  Cheyney,  for  appellees. 

Before  ACHESON,  DALLAS,  and  GRAY,  Circuit  Judges. 

DALLAS,  Circuit  Judge.  By  the  libel  in  this  case  the  appellees, 
Peter  Hagan  and  Edward  F.  Martin,  claimed  to  recover  from  the  ap- 
pellant, the  Scottish  Union  &  National  Insurance  Company,  upon  a 
tire  policy  on  a  tugboat,  insuring  Peter  Hagan  &  Co.  for  account 
of  whom  it  may  concern.  The  court  below  entered  a  decree  for  the 
libelants  (98  Fed.  129),  and  thereupon  the  insurance  company  ap- 
pealed. 

The  policy  provided  that  it  should  be  entirely  void  "if  the  interest  of 
the  insured  be  other  than  unconditional  or  sole  ownership,     »     *     * 
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or  if  any  change,  other  than  by  the  death  of  an  insured,  take  place  in 
the  interest,  title,  or  possession  of  the  subject  of  insurance,  *  *  * 
whether  by  legal  process  or  judgment,  or  by  voluntary  act  of  the  in- 
sured, or  otherwise,  or  if  this  policy  be  assigned  before  a  loss."  A 
change  did  take  place  in  the  interest,  title,  and  possession  of  the  boat : 
for  Hagan,  during  the  life  of  the  policy  and  before  loss,  sold  a  one-half 
interest  therein  (including  a  half  interest  in  the  policy)  to  Martin,  and 
Martin  became  master  of  the  boat.  The  company  had  no  knowledge 
of  this  transaction,  and,  of  course,  did  not  consent  to  it.  Soon  there- 
after the  boat  was  destroyed  by  fire,  and,  the  company  having  refused 
to  pay,  Hagan  and  Martin  filed  this  libel,  alleging  that  at  the  time  of 
the  fire  each  of  them  was  the  owner  of  one-half  part  of  the  tug. 
Were  they  entitled  to  recover?  They  certainly  were  not,  unless  the 
provisions  of  the  policy  which  have  been  referred  to  were  superseded 
and  wholly  set  aside  by  the  words  "for  account  of  whom  it  may  con- 
cern"; and,  in  our  opinion,  they  were  not.  It  is  time  that  the  writ- 
ten terms  of  the  policy  will  control  where  they  are  in  plain  conflict 
with  its  printed  clauses;  but  no  part  of  the  instrument  is  to  be  re- 
jected if  it  can  be  maintained  as  a  whole,  and  in  the  present  instance 
the  printed  provisions  in  question  and  the  written  words  "for  ac- 
count of  whom  it  may  concern"  are  not  irreconcilably  repugnant. 
That  the  policy  was  issued  for  account  of  whom  it  might  concern  i» 
undeniable,  but  whom  could  it  concern?  Possibly,  the  then  existing 
or  future  creditors  of  the  boat,  or,  perhaps,  the  constituents  of  Peter 
Hagan  &  Co.;  but,  no  matter  for  whose  account  the  insurance  may 
have  been  effected,  it  cannot  be  supposed  that  it  was  taken  for  the 
benefit  of  any  one  who,  by  the  express,  though  printed,  terms  of  the 
contract,  was  distinctly  excluded  from  having  or  acquiring  any  inter- 
est under  it.  It  is  not  necessary  to  our  conclusion  that  we  should 
question  the  rule  of  law  which  was  applied  by  the  court  below,  and 
we  do  not  do  so.  It  is  not  doubted  that  a  policy  in  the  name  of  a 
special  party,  on  account  of  whom  it  may  concern,  will  cover  the  inter- 
est of  the  person  for  whom  it  was  intended  by  the  party  who  ordered 
it,  although  the  particular  person  intended  was  not  known;  but 
we  find  nothing  in  this  case  to  support  a  finding  that  Hagan  intended 
to  insure  a  subsequent  vendee  of  the  boat,  or  of  an  interest  therein. 
On  the  contrary,  we  think,  as  we  have  already  said,  that  the  retention 
in  the  policy  of  the  provision  that  it  should  be  entirely  void  if  any 
transfer  in  interest,  title,  or  possession  should  be  made,  absolutely  pre- 
cludes the  inference  of  an  intent  to  make  the  policy  applicable  to  any 
person  claiming  under  or  by  virtue  of  such  a  transfer.  Stipulations 
of  this  sort  are  of  no  little  importance.  It  is  manifest  that  insurers 
regard  them  as  quite  material,  and  the  courts,  we  think,  should  not 
hesitate  to  enforce  them  wherever  it  is  reasonably  possible  to  give 
them  effect.  Schroedel  v.  Insurance  Co.,  158  Pa.  St.  459,  27  Atl.  1077; 
Oldham  v.  Insurance  Co.  (Iowa)  57  N.  W.  861.  The  decree  of  the  dis- 
trict court  is  reversed,  and  the  case  will  be  remanded  to  that  court, 
with  directions  to  enter  a  decree  dismissing  the  libel,  with  costs. 
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(102  Fed.  926.) 

MT'XSOX  v.  STRAITS  OF  DOVER  S.  S.  CO.,  Limited. 

(Circuit  Court  of  Appeals,  Second  Circuit.     May  24,  1900.) 

No.  162. 

1.  Arbitration— Breach  of  Agreement  to  Arbitrate— Recovery  of  Dam- 
ages. 

Substantial  damages  are  not  recoverable  for  breach  of  an  agreement  to 
arbitrate  any  dispute  which  might  arise  under  a  contract  where  such  agree- 
ment remains  wholly  executory,  because  there  is  nothing  by  which  the 
damages  can  be  measured;  the  fact  that  one  party,  refusing  to  abide  by 
the  agreement,  brought  a  suit  upon  the  contract,  in  which  he  was  de- 
feated, but  was  not  required  to  pay  the  costs,  does  not  entitle  the  other 
party  to  recover  the  costs  expended  In  defending  the  suit,  as  damages  for 
breach  of  the  agreement  to  arbitrate. 

8.  Admiralty — Dismissal  of  Suit. 

In  admiralty,  as  in  equity,  it  is  within  the  discretion  of  the  court  to  dis- 
miss a  suit  without  costs,  where  the  complaining  party  is  entitled  to  nom- 
inal damages  only. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

Charles  S.  Haight,  for  appellant. 
J.  Parker  Kirlin,  for  appellee. 

Before  WALLACE,  LACOMBE,  and  SHIPMAN,  Circuit  Judge*. 

WALLACE,  Circuit  Judge.  The  court  below  dismissed  the  libel 
in  this  cause  upon  sustaining  the  exceptions  of  the  respondent  99 
Fed.  787.  The  decision  proceeded  upon  the  theory  that  the  libelant 
was  not  entitled  to  recover  any  damages  by  reason  of  the  breach  by 
the  respondent  of  the  arbitration  covenant  in  a  charter  party  entered 
into  between  the  libelant  and  the  respondent.  The  charter  party 
contained,  among  others,  the  following  clause: 

•That,  should  any  dispute  arise  between  the  owners  and  the  charterers,  the 
matter  In  dispute  should  be  referred  to  three  persons  at  New  York,  one  to  be 
appointed  by  each  of  the  parties  hereto  and  the  third  by  the  two  so  chosen; 
that  their  decision,  or  that  of  any  two  of  them,  shall  be  final,  and,  for  the 
purpose  of  enforcing  any  award,  this  agreement  may  be  made  a  rule  of  the 
court" 

Differences  arose  between  the  parties  as  to  the  liability  of  the 
libelant,  under  the  terms  of  the  charter  party,  for  the  detention  of 
the  vessel  beyond  the  period  for  which  it  had  been  chartered.  The 
libelant  thereupon  notified  the  respondent  that  he  was  willing  to  ar- 
bitrate, and  requested  him  to  comply  with  the  provisions  of  the  char- 
ter party  in  that  regard;  but  the  respondent  refused,  and  brought  an 
action  in  admiralty  to  enforce  the  liability,  claiming  a  recovery  of 
about  $8,000.  In  that  action  the  court  decided  that  the  present 
libelant  was  not  liable  for  the  detention  of  the  vessel,  and  decreed  in 
his  favor,  but  without  costs.  He  was  subjected  to  necessary  ex- 
penses in  defending  the  action  amounting  to  over  $500.  The  libel 
alleges  these  facts,  and  also  alleges  that  the  expenses  of  arbitrating 
the  dispute  would  not  have  exceeded  $50. 
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Covenants  in  contracts  to  arbitrate  any  disputes  that  may  arise  in 
fulfilling  the  obligations  of  the  parties  are  common,  but  it  is  sig- 
nificant that  there  are  no  adjudged  cases  in  which  there  has  been 
a  recovery  when  the  breach  consisted  merely  in  the  refusal  to  enter 
upon  an  arbitration.  The  explanation  is  doubtless  to  be  referred  to 
the  impossibility  of  proving  substantial  damages.  There  are  many 
cases  in  the  books  where,  there  having  been  an  actual  submission, 
damages  have  been  allowed  for  a  subsequent  revocation.  In  such 
cases  the  receding  party  has  led  the  other  into  the  expense  of 
making  a  futile  experiment,  and  the  expenses  incurred  thereby  result 
directly  from  his  act,  and  can  be  definitely  ascertained.  But  where 
nothing  has  been  done  in  partial  execution  of  the  covenant,  and  the 
covenant  does  not  fix  anything  by  way  of  penalty  or  liquidated  dam- 
ages, the  loss  arising  from  a  refusal  to  fulfill  is  usually  wholly  con- 
jectural, because  it  is  impossible  to  prove  that  the  party  would 
have  profited  by  the  arbitration.  Livingston  v.  Ralli,  5  El.  &  Bl.  132, 
is  the  only  reported  case  in  which  the  action  was  for  the  breach 
of  the  covenant  while  purely  executory;  but  that  case  arose  upon 
demurrer,  and  the  court  did  not  have  occasion  to  consider  the  rule 
of  damages.  Two  other  decisions  are  cited  for  the  appellant.  Haw- 
ley  v.  Hodge,  7  Vt.  237,  and  Day  v.  Bank,  13  Vt.  97.  In  the  first 
of  these  cases  it  was  agreed  that  a  pending  action  between  the  par- 
ties should  be  discontinued  and  submitted  to  arbitration,  and,  the 
defendant  having  subsequently  revoked  the  submission,  the  court 
held  the  plaintiff  entitled  to  recover  the  costs  and  expenses  which 
he  had  incurred  in  the  discontinued  suit.  The  case  falls  within  the 
principle  of  those  where  the  expenses  of  the  revoked  arbitration  are 
allowed.  The  defendant  had  induced  the  plaintiff  to  abandon  one 
experiment  upon  the  promise  that  he  would  abide  the  event  of  an- 
other, and  the  plaintiff's  loss  was  the  necessary  outlay  he  would 
be  obliged  to  incur  a  second  time  to  reinstate  himself  in  his  original 
situation.  In  the  second  of  the  cases  the  plaintiff  had  released  a 
cause  of  action  against  a  third  person  upon  the  agreement  of  the  de- 
fendant to  pay  such  a  sum  as  arbitrators  should  award.  The  defend- 
ant revoked  the  submission,  and  the  court  held  the  plaintiff  entitled 
to  recover,  not  only  for  his  costs  incurred  in  the  arbitration,  but 
also  for  the  amount  of  his  claim  against  the  sheriff.  In  this  case 
there  was,  besides  the  expenses  of  the  arbitration,  the  basis  for  a 
substantial  recovery  because  the  plaintiff  had  lost  his  cause  of  action. 

Upon  the  facts  stated  in  the  libel,  we  are  unable  to  see  how  the 
appellant  is  entitled  to  more  than  nominal  damages.  While  he  has 
been  subjected  to  the  expenses  of  defending  an  action  in  admiralty, 
and  while  we  are  to  assume  as  true  the  statement  in  the  libel  that 
the  costs  of  an  arbitration  would  have  been  much  less,  it  does  not 
follow  that  he  has  sustained  any  loss  by  the  breach  of  the  covenant 
to  arbitrate,  because  it  is  intrinsically  impossible  to  ascertain  what 
decision  the  arbitrators  would  have  reached.  Non  constat  that  the 
award  would  have  been  in  his  favor,  or  that  it  might  not  have  been 
against  him  in  an  amount  much  larger  than  his  expenses  of  the  action. 

Taking  a  broader  view  of  the  case,  there  seems  to  be  no  sound 
reason  for  allowing  as  damages  for  the  breach  of  such  a  covenant 
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the  expenses  incidental  to  a  hearing  and  decision  by  judicial  tribunal, 
-a  mode  of  adjudicating  the  rights  of  the  parties  under  the  contract, 
which  is,  theoretically,  at  least,  the  safest  and  best  devised  by  the- 
wisdom  and  experience  of  mankind. 

Without  concurring  in  all  of  the  views  expressed  in  the  opinion 
of  the  learned  judge  in  the  court  below,  we  think  his  decision  was 
substantially  correct,  and  that  the  decree  should  be  affirmed.  In  ad- 
miralty, as  in  equity,  it  is  in  the  discretion  of  the  court  to  dismiss 
a  suit,  where  the  party  is  entitled  to  nominal  damages  only,  without 
costs,  as  was  done  in  this  case.  Barnett  v.  Luther,  1  Curt.  434,  Fed. 
Cas.  No.  1,025;    Herbst  v.  The  Asiatic  Prince  (D.  C.)  97  Fed.  343. 

The  decree  is  accordingly  affirmed. 


(102  Fed.  937.) 

BURT  v.  C.  GOTZIAN  &  CO. 

(Circuit  Court  of  Appeals.  Eighth  Circuit.     July  2,  1000.) 

No.  1,341). 

1.  Appeal — Pleading  and  Proof— Variance— Harmless  Error. 

Where  the  ultimate  facts  which  warrant  a  decree  for  plaintiff  are  clearly 
alleged  In  the  bill,  a  variance  between  the  evidential  facts  alleged  and  those 
proved,  which  has  not  misled  or  surprised  defendant,  nor  prevented  a  fair 
trial  of  the  issue  presented  by  the  proofs,  is  not  fatal  to  the  decree,  and 
will  not  require  its  reversal. 

2.  Assignment  op  Error — Construction. 

A  specification  of  error  that  the  court  erred  in  admitting  any  testimony 
under  the  bill  merely  challenges  the  sufficiency  of  the  facts  stated  in  the 
bill  to  constitute  a  cause  of  action,  and.  where  the  ultimate  facts  pleaded 
are  proved,  it  does  not  reach  the  objection  that  there  was  a  variance  be- 
tween the  evidential  facts  charged  and  those  established  by  the  evidence. 

3.  Fraudulent  CoNVEYANrEs— Assignment  of  Sheriff's  Certificate. 

A.  was  the  real  owner  of  about  0,000  acres  of  land  and  some  stock  and 
machinery  thereon,  which  appeared  of  record  in  the  name  of  his  brother 
B.,  but  which  had  been  conveyed  by  the  latter  to  a  sham  corporation  which 
A.  controlled;  and  the  deed  and  bill  of  sale  were  in  A.'s  possession,  but 
were  not  recorded.  A.  then  purchased  goods  of  C,  a  corporation,  and  of 
other  merchants,  whom  it  represents,  in  the  name  of  his  brother  B.,  and  on 
the  credit  of  his  title  to  this  property,  with  the  intent  never  to  pay  for  them, 
and  caused  B.  to  further  cover  it  up  with  fraudulent  mortgages.  Oilier 
creditors  of  B.  fastened  the  lien  of  their  judgment  upon  these  lands  before 
some  of  the  fraudulent  deeds  and  mortgages  were  recorded,  sold  the  land 
under  an  execution  on  their  judgment,  and  obtained  a  sheriff's  certificate 
from  which  the  owner  of  the  land  could  redeem  by  the  payment  of  about 
gOO,  while  the  title  maturing  under  it  was  worth  more  than  $30,000. 
Three  days  before  the  expiration  of  the  year  of  redemption,  A.,  who  still 
controlled  and  really  owned  the  lands,  subject  to  this  sheriff's  certificate, 
purchased  the  certificate,  and  caused  it  to  be  assigned  to  D.  for  the  purpose 
of  defrauding  C.  and  the  creditors  it  represents,  and  then  failed  to  redeem 
from  the  sale  under  It,  so  that  the  title  vested  in  D.,  who  knowingly  took 
the  assignment  and  title  to  aid  and  abet  A.  in  his  scheme  to  defraud  the 
creditors.  C.  obtained  a  judgment  against  B.,  and  brought  this  creditors' 
bill  against  D.  and  others  to  avoid  the  assignment  of  the  sheriff's  certifi- 
cate, and  to  subject  the  lands  to  the  payment  of  the  claims  of  the  creditors. 
Hdd,  that  the  assignment  of  the  sheriff's  certificate  was  fraudulent  and 
voidable  as  to  C.  and  the  creditors  it  represents,  and  their  claims  are  supe- 
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rior  in  equity  to  the  title  of  D.  thereunder.  While  it  Is  conceded  that 
the  sheriff's  certificate  was  valid,  and  that  if  A.  had  bought  it  in  his  own 
name  or  in  the  name  of  B.  for  his  own  benefit,  without  any  intent  to  de- 
fraud the  creditors,  the  title  of  the  assignee  would  have  been  invulnerable 
to  their  attacks,  yet  the  facts  that  he  purchased  it  in  another's  name,  for 
the  purpose  and  with  the  intent  to  defraud  these  creditors,  and  that  the 
assignee  knew  this,  and  took  the  assignment  and  the  title  to  aid  and  abet 
him  in  his  fraudulent  scheme,  are  fatal  to  its  validity  as  against  the  cred- 
itors whom  they  sought  to  defraud. 

4.  Same. 

The  use  of  a  valid  judgment  or  sheriff's  certificate  of  sale  to  defraud  cred- 
itors is  as  futile  as  the  use  of  a  deed  or  mortgage  for  that  purpose. 

5.  Creditors'  Bill-— Decree. 

A  decree  on  a  creditors'  bill  to  subject  lands,  the  title  to  which  was  in 
defendant  to  the  payment  of  plaintiff's  judgment,  on  the  ground  that  de- 
fendant knowingly  took  the  title  under  an  assignment  of  a  sheriff's  certifi- 
cate of  sale  fraudulent  and  void  as  to  plaintiff,  which  merely  adjudges, 
such  assignment  void  as  to  plaintiff,  and  that  the  lien  of  the  latter's  claim 
is  superior  to  defendant's  title  under  the  assignment,  presents  no  question 
of  rescission,  and  is  therefore  not  erroneous  on  the  ground  that  it  rescinds 
the  assignment  without  requiring  a  return  of  Its  purchase  price,  or  of  the 
moneys  subsequently  expended  in  payment  of  taxes  and  incumbrances. 

6.  Fraudulent  Conveyance— Knowledge  op  Grantee. 

One  who  knowingly  takes  a  conveyance  to  aid  and  abet  a  scheme  to  de- 
fraud creditors  cannot  hold  the  fraudulent  instrument,  or  any  interest 
thereunder,  as  against  such  creditors,  to  secure  the  amounts  paid  therefor, 
or  for  the  satisfaction  of  taxes  or  incumbrances  on  the  property. 
(Syllabus  by  the  Court.) 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  North  Dakota. 

U.  M.  Rose  (W.  E.  Hemingway  and  G.  B.  Rose,  on  the  brief),  for 
appellant. 

George  S.  Grimes  (Seth  Newman,  Burleigh  F.  Spalding,  and  Win- 
field  -S.  Stambaugh,  on  the  brief),  for  appellee. 

Before  CALDWELL,  SANBORN,  and  THAYER,  Circuit  Judges. 

SANBORN,  Circuit  Judge.  The  appellee,  C.  Gotzian  &  Co.,  a  cor- 
poration, was  a  judgment  creditor  of  Bartholomew  Pickert.  It 
brought  a  creditors'  bill  against  him,  the  Pickert  Land,  Grain  & 
Stock-Raising  Company,  of  North  Dakota,  a  corporation,  Flora  J. 
Burt,  Fannie  Snow,  and  Eldridge  Gerry  Snow,  her  husband,  and 
Herbert  Ernest  Matthew  Davies.  All  the  defendants  answered  ex- 
cept the  defendant  Davies.  A  large  amount  of  testimony  was  taken, 
the  case  went  to  final  hearing,  and  the  court  made  written  finding* 
of  fact  and  conclusions  of  law,  and  rendered  a  decree  to  the  effect 
that  a  certain  deed  of  lands  in  North  Dakota,  dated  January  20, 
1892,  made  by  Bartholomew  Pickert  and  his  wife  to  the  stock-raising 
company,  a  certain  mortgage  of  some  of  those  lands  for  $ 5,500,  made 
by  Bartholomew  Pickert  and  his  wife  to  Fannie  Pickert,  now  Fannie 
Snow,  and  an  assignment  of  a  sheriff's  certificate  of  sale  of  all  the 
lands  in  controversy  from  George  S.  Grimes  to  the  appellant  Flora 
J.  Burt,  were  fraudulent  as  to  the  appellee,  and  that  these  lands 
should  be  sold  to  satisfy  its  superior  lien.  This  appeal  challenges  that 
portion  of  the  decree  which  adjudges  the  assignment  of  the  sheriffs 
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certificate  to  Flora  J.  Burt  fraudulent,  and  the  assignment  of  errors 

which  she  has  filed  is  limited  to  the  claim  that  the  court  erred  in  its 

Mings  of  fact  that  the  purchase  and  assignment  of  this  sheriff's 

certificate  were  brought  about  through  the  efforts  of  one  R.  F.  Pick- 

ert;  that  lie  furnished  the  purchase  money  therefor;   that  in  this 

purchase  the  appellant  acted  at  his  instigation  and  for  his  benefit; 

that  the  assignment  was  procured,  and  the  sheriff's  deed  subsequently 

issued  thereon  was  obtained,  for  the  purpose  and  with  the  intent  to 

thereby  place  the  record  title  of  all  the  lands  in  question  beyond  the 

reach  of  the  creditors  of  Bartholomew  Pickert;    that  the  appellant 

took  the  assignment  in  her  name  to  aid  and  abet  the  Pickerts  in  this 

fraudulent  scheme;  and  that  the  court  also  erred  in  its  conclusion  of 

law  that  the  assignment  was  fraudulent  and  void  as  to  the  appellee, 

and  that  the  title  of  Flora  J.  Burt  to  the  real  estate  was  inferior  in 

equity  to  the  lien  and  claim  of  0.  Gotzian  &  Co. 

The  question  which  this  assignment  presents  is  chiefly  one  of  fact, 
and  that  question  can  only  be  determined  by  a  careful  consideration 
of  the  testimony  and  acts  of  the  parties  to  the  transaction,  of  their 
relation  to  each  other,  and  of  the  circumstances  which  surrounded 
them  when  the  assignment  was  made.  Fortunately  that  portion  of 
the  findings  of  the  chancellor  which  has  not  been  challenged  by  the 
appellant  presents  with  admirable  clearness  the  situation  of  the  par- 
lies, and  the  circumstances  surrounding  them  at  the  time  of  the  trans- 
action. From  that  part  of  the  findings  we  draw  these  facts:  R.  F. 
Pickert  was  a  brother  of  Bartholomew  Pickert,  and  throughout  all 
the  transactions  hereafter  mentioned  he  held  a  power  of  attorney 
from  his  brother  Bartholomew,  and  pretended  to  act  for  him  as  his 
agent  and  attorney  in  fact,  but  in  truth  Bartholomew  Pickert  was 
the  mere  tool  of  R.  F.  Pickert,  and  in  all  he  did  and  said  relative  to 
the  property  that  was  in  his  name  or  possession,  or  relative  to  the 
debts  that  were  contracted  in  his  name,  he  was  under  the  control  and 
acted  by  the  direction  of  R.  F.  Pickert,  and  for  his  benefit.  R.*  F. 
Pickert  was  the  real  owner  of  all  the  property  which  Bartholomew 
ever  appeared  to  own  or  possess.  On  January  20,  1892,  Bartholo- 
mew Pickert  appeared  by  the  record  to  be  the  owner  of  all  the  lands 
described  in  the  bill,  which  comprise  about  6,000  acres,  situated  in 
Steele  county,  N.  D.,  and  of  a  stock  of  machinery,  tools,  and  mer- 
chandise thereon,  and  he  had  no  other  property.  The  lands  were 
worth  135,000,  and  the  stock  f  6,000.  On  January  20,  1892,  Bartholo- 
mew Pickert  and  his  wife  made  a  deed  of  nine  sections  of  this  land, 
which  comprised  all  of  it  but  one  section  and  a  quarter  section,  to 
the  stock-raising  company,  and  on  the  same  day  he  made  a  bill  of 
sale  of  all  his  personal  property  to  the  same  company.  This  deed 
end  bill  of  sale  were  placed  in  the  hands  of  R.  F.  Pickert,  who  kept 
the  possession  of  them  and  concealed  them  from  the  creditors  here- 
after mentioned  until  they  were  recorded, — the  bill  of  sale  on  Febru- 
ary 12,  1893,  and  the  deed  on  March  1,  1893.  On  April  19,  1892, 
Bartholomew  Pickert  made  a  chattel  mortgage  upon  nearly  all  his 
stock  and  machinery  to  James  W.  Gillies  for  $  15,500.  On  April  22, 
1892,  he  made  a  chattel  mortgage  for  $  10,000  upon  the  balance  of 
his  personal  property  to  A.  E.  Gillies,  the  wife  of  James  W.  Gillies. 
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On  May  13,  1892,  he  and  his  wife  made  a  mortgage  for  $25,000  to 
the  same  A.  E.  Gillies  upon  the  real  estate  covered  by  their  deed 
to  the  stock-raising  company.  On  October  10,  1892,  they  made  a 
mortgage  for  $5,500  on  the  section  and  quarter  section  of  the  land 
described  in  the  bill,  which  was  not  covered  by  the  deed  to  the  stock- 
raising  company,  to  Fannie  Pickert,  the  daughter  of  R.  F.  Pickert, 
who  afterwards  married  Eldridge  Gerry  Snow  and  became  Fannie 
Know.  All  these  mortgages  and  the  deed  and  the  bill  of  sale  of  Janu- 
ary 20,  1892,  were  given  without  any  consideration,  with  the  intent 
on  the  part  of  R.  F.  Pickert  and  Bartholomew  Pickert  of  covering 
up  the  property  described  therein,  of  placing  it  beyond  the  reach  of 
the  creditors,  and  of  defrauding  them  out  of  the  goods  they  sold  to 
the  Pickerts,  and  out  of  the  purchase  price  thereof.  R.  F.  Pickert 
and  Bartholomew  Pickert  never  intended  to  pay  for  the  goods  which 
they  bought  of  the  appellee  and  the  other  creditors  whom  it  repre- 
sents, when  they  purchased  them;  and  the  Pickert  Land.  Grain  & 
Stock-Raising  Company  was  organized  by  them  as  a  corporation  un- 
der the  laws  of  New  Jersey  about  September,  1892,  for  the  sole  pur- 
pose of  defrauding  the  creditors  by  covering  up  the  property  that  had 
been  in  the  name  of  Bartholomew  Pickert  in  the  name  of  this  corpora- 
tion, which  never  had  any  other  property,  never  took  possession  of 
this  property,  and  which  was  controlled  and  managed  throughout  its 
brief  nominal  existence  by  R.  F.  Pickert.  In  order  to  carry  out  this 
nefarious  scheme,  Bartholomew  Pickert  on  April  21,  1892,  after  he 
had  placed  the  deed  and  bill  of  sale  of  January  20,  1892,  in  conceal- 
ment, in  the  possession  of  R.  F.  Pickert,  made  or  caused  to  be  made 
to  the  R.  G.  Dun  &  Co.  Mercantile  Agency  a  written  statement  that 
he  owned  the  real  and  personal  property  heretofore  mentioned,  and 
other  property,  which  he  stated  was  all  together  of  the  value  of 
$287,900,  and  that  his  liabilities  were  $14,250.  Immediately  after 
this  statement  was  received  at  St.  Paul,  Minn.,  R.  F.  Pickert,  acting 
as  the  pretended  agent  of  Bartholomew  Pickert,  but  in  fact  for  him- 
self, applied  to  the  appellee  and  to  various  other  merchants  in  St. 
Paul  and  Minneapolis  to  purchase  goods  and  merchandise  on  credit 
in  the  name  of  Bartholomew  Pickert.  These  merchants  applied  to 
the  R.  G.  Dun  &  Co.  Mercantile  Agency,  and  obtained  the  informa- 
tion set  forth  in  the  written  statement  of  Bartholomew  Pickert,  be- 
fore they  sold  their  goods;  and  then,  in  reliance  upon  this  statement, 
and  upon  representations  made  by  R.  F.  Pickert  along  the  same  line, 
they  sold  goods  on  credit,  nominally  to  Bartholomew  Pickert,  at  the 
request  of  R.  F.  Pickert.  In  October,  1892,  the  purchase  price  of 
these  goods  had  not  been  paid,  and  R.  F.  Pickert  represented  to 
some  of  these  creditors  that  Bartholomew  Pickert  was  in  embar- 
rassed circumstances,  and  induced  them  to  extend  the  time  of  pay- 
ment of  their  claims  in  consideration  that  he  would  turn  over  some 
valuable  assets  to  a  trustee  to  secure  their  payment.  In  carrying  out 
this  proposition  a  promissory  note  for  $11,208.52,  which  represented 
the  amount  of  the  claims  of  26  of  these  creditors,  was  made  by  Bar- 
tholomew, payable  on  May  1,  1893,  to  the  order  of  the  appellee,  C. 
Gotzian  &  Co.,  and  some  property  was  turned  over  to  a  trustee  to  se- 
cure the  payment  of  this  note.     The  property  delivered  to  the  trus- 
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tee,  however,  proved  to  be  so  heavily  incumbered  that  less  tban  $  100 
above  the  expenses  of  the  trust  was  realized  from  it.    Thereupon  C. 
Gotzian  &  Co.  brought  an  actiou  and  recovered  a  judgment  on  Oc- 
tober 11,  1898,  against  Bartholomew  Fickert  on  this  promissory  note, 
and  the  creditors'  bill  in  this  suit  is  founded  upon  that  judgment. 

While  the  transactions  we  have  narrated  were  going  on,  tbe  pro- 
ceedings out  of  which  the  relation  of  the  appellant,  Flora  J.  Burt, 
to  this  litigation  arose,  were  approaching  their  consummation.  They 
ran  in  this  way:  On  September  28,  1892,  Allen,  Moon  &  Co.  obtained 
a  judgment  for  f  533.40  against  Bartholomew  Pickert  in  the  district 
court  of  Cass  county,  in  the  state  of  North  Dakota.  On  October  1, 
1892,  they  filed  a  transcript  of  this  judgment  in  Steele  county,  in  the 
state  of  North  Dakota,  and  thereby  fastened  the  lien  of  their  judg- 
ment upon  the  lands  described  in  the  bill  in  this  suit.  On  June  12, 
1896,  they  caused  these  lands  to  be  sold  under  an  execution  issued 
upon  their  judgment,  and  George  S.  Grimes,  their  attorney,  bid  them 
in  in  his  own  name,  but  for  the  benefit  of  Allen,  Moon  &  Co.,  for 
the  amount  of  their  judgment,  and  the  sheriff  who  made  the  sale  is- 
sued to  him  the  proper  certificate  thereof.  On  June  9,  1897,  three 
Jays  before  the  year  of  redemption  from  this  sale  expired  under  the 
laws  of  North  Dakota,  George  S.  Grimes  assigned  this  sheriff's  certifi- 
cate to  the  appellant,  Flora  J.  Burt,  for  the  sum  of  |790.34,  and  no 
redemption  was  made  from  that  sale.  At  the  time  this  assignment 
was  made,  the  lands  described  in  the  sheriffs  certificate  were  worth 
160,000,  and  the  only  incumbrance  upon  them  superior  to  the  lien  of 
that  certificate  was  the  mortgage  for  $25,000  to  A.  E.  Gillies,  which 
had  been  assigned  to  a  bona  fide  purchaser.  The  certificate  matured 
into  a  sheriffs  deed,  and  a  complete  record  title  to  all  the  lands  in 
dispute  was  thereby  vested  in  Flora  J.  Burt,  the  appellant. 

We  are  now  ready  to  consider  the  contention  of  the  appellant  that 
the  findings  of  the  court  below  that  R.  F.  Pickert  procured  this  as- 
signment, and  the  sheriffs  deed  which  followed  it,  in  the  name  of 
Flora  J.  Burt,  in  pursuance  of  his  scheme  to  defraud  the  creditors 
whom  he  had  induced  to  sell  goods  to  Bartholomew  Pickert,  and  for 
the  purpose  of  concealing  the  ownership  of  the  lands;  that  he  paid  for 
this  assignment;  and  that  the  appellant  took  it,  and  the  sheriff's  deed 
which  followed  it,  at  his  instigation,  for  his  benefit,  and  for  the  pur- 
pose of  aiding  and  abetting  him  in  delaying  and  defrauding  the  ap- 
pellee and  the  other  creditors  whom  it  represents, — were  erroneous. 
This  contention  of  the  appellant  is  sustained  by  her  positive  testi- 
mony that  she  bought  this  assignment  with  her  own  money,  that 
she  did  not  do  so  to  delay  or  defraud  these  creditors,  and  that  since 
her  purchase  of  it  she  has  expended  about  $0,000  in  paying  taxes  and 
incumbrances  upon  the  lands  described  in  it.  It  is  sustained  by  the 
testimony  of  Bartholomew  Pickert  that  he  did  not  furnish  the  money 
with  which  the  assignment  was  purchased,  and  that  it  was  not  bought 
for  him.  R.  F.  Pickert  did  not  testify.  On  the  other  hand,  the  tes- 
timony of  these  witnesses,  and  of  others  who  acted  with  or  for  them, 
establishes  these  significant  facts:  There  was  a  large  farm  in  opera- 
tion upon  these  lands,  with  the  necessary  stock  of  machinery  and  tools 
to  carry  it  on.     The  appellant,  Flora  J.  Burt,  was  not  a  farmer  or 
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a  dealer  in  farm  lands.  She  had  never  bought  or  owned  any  other 
land.  She  had  never  examined  and  had  never  seen,  to  her  knowl- 
edge, any  of  the  lands  described  in  this  sheriff's  certificate,  or  any 
lands  in  the  county  in  which  these  lands  were  situated,  before  she 
took  this  assignment.  She  was  a  young  woman,  who  prior  to  1895 
had  been  employed  in  restaurants  and  dry-goods  stores  in  the  city 
of  St.  Paul,  where  she  resided,  at  rates  of  wages  which  she  could  not 
remember.  In  the  year  1893  she  made  the  acquaintance  of  R.  P. 
Pickert,  who,  with  his  brother  Bartholomew  Pickert,  had  been  en- 
gaged in  selling  prize  packages  of  tea,  some  of  which  were  adver- 
tised tp  contain  jewelry.  This  business  was  conducted  by  adver- 
tising the  sales  of  these  packages  in  various  cities,  and  carrying  on 
the  business  in  each  city  in  turn  until  the  residents  became  familiar 
with  its  character,  and  then  proceeding  to  another  location.  About 
two.  years  after  the  appellant  made  the  acquaintance  of  R.  F.  Pickert, 
and  in  December,  1895,  or  January,  1896,  she  entered  upon  this 
business  of  selling  prize  packages  of  tea  under  the  name  of  the  Globe 
Tea  Company.  When  she  commenced  this  business  she  employed 
K.  F.  Pickert  as  her  advertising  agent,  made  him  her  attorney  in  fact, 
verbally  empowered  him  to  act  for  her  in  all  general  matters,  includ- 
ing the  tea  business  and  the  subsequent  purchase  of  the  sheriff's  certifi- 
cate of  sale  of  these  lands.  Later,  when  he  had  purchased  the  assign- 
ment of  the  sheriff's  certificate  for  her,  she  gave  him  a  written  power 
of  attorney  to  act  in  her  behalf  in  matters  pertaining  to  this  real 
estate.  From  the  time  she  embarked  in  the  business  of  selling  prize 
packages  of  tea,  in  1895  or  1896,  until  the  commencement  of  this 
suit,  the  acts  of  the  appellant  and  those  of  her  agent  and  attorney 
in  fact,  R.  F.  Pickert,  are  almost,  if  not  altogether,  indistinguishable. 
The  capital  required  to  operate  the  tea  business  was  from  $350  to 
$ 500.  She  bought  her  first  stock  of  goods  and  shipped  it  to  Colum- 
bus, in  the  state  of  Ohio.  R.  F.  Pickert  was  her  advertising  agent, 
and  at  the  same  time  was  in  business  for  himself.  Together  they 
moved  the  business  from  city  to  city  and  conducted  it.  In  its  con- 
duct he  sold  goods  for  her,  and  he  sold  goods  for  himself.  She  tes- 
tified: 

"I  used  to  send  his  mall,  and  send  his  samples  and  other  things.  What  I 
did  for  him  offset  part  of  what  he  did  for  me.  We  changed  about  Judge 
Hamilton:  You  don't  mean  to  say  what  you  did  for  him  offset  aU  he  did  for 
you?    No;  he  took  it  as  a  part  of  his  salary.    He  got  more  than  I  did  out  of  it." 

Together  this,  agent,  R.  F.  Pickert,  and  his  principal,  Flora  J.  Burt, 
carried  on  their  tea  and  jewelry  business  in  turn  in  the  cities  of 
Columbus,  Toledo,  Dayton,  Youngstown,  Massillon,  Steubenville,  and 
Cleveland,  in  the  state  of  Ohio,  between  December,  1895,  and  March, 
1899.  In  the  early  part  of  June,  1897,  while  this  close  business  re- 
lation existed  between  Flora  J.  Burt  and  R.  F.  Pickert,  and  while 
she  was  in  the  city  of  Wheeling,  in  the  state  of  West  Virginia,  R. 
F.  Pickert  appeared  in  the  city  of  St.  Paul,  Minn.,  and  went  with  Mr. 
James  D.  Denegre,  an  attorney  at  law  of  that  city,  to  Steele  county, 
in  North  Dakota.  Mr.  Denegre  testifies  that  he  did  not  go  there  to 
examine,  and  that  he  did  not  examine,  the  title  to  any  of  these  lands, 
but  that  he  went  there  to  examine,  and  that  he  did  examine,  the 
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proceedings  which  culminated  in  the  sheriff's  certificate  of  sale  un- 
der the  judgment  of  Allen,  Moon  &  Co.  against  Bartholomew  Pick- 
ert,  and  that  he  found  those  proceedings  regular.  Thereupon  he 
returned  to  Minneapolis,  and  bought  of  Mr.  Grimes  the  sheriff's  cer- 
tificate of  sale  under  that  judgment,  and  took  the  assignment  of  it 
to  Flora  J.  Burt.  He  paid  for  it  with  $40.97  in  cash  and  six  drafts 
which  were  handed  to  him  by  R.  F.  Pickert.  One  of  these  drafts, 
which  was  for  $250,  was  payable  to  the  order  of  R.  F.  Pickert,  and 
was  indorsed  by  him.  The  other  five  were  payable  to  the  order  of 
Flora  J.  Burt,  were  indorsed  by  her  to  R.  F.  Pickert,  and  by  Pickert 
to  Mr.  Denegre,  or  to  his  law  firm.  It  was  in  this  way  that  the  ap- 
pellant bought  and  paid  for  this  assignment  of  the  sheriff's  certifi- 
cate. She  testified  that  she  might  have  borrowed  some  of  the  con- 
sideration which  she  paid  for  it  from  R.  F.  Pickert,  but  that  the 
drafts  and  money  which  Pickert  gave  for  it  were  hers,  and  that  she 
bought  it  for  herself,  not  for  any  other  person,  and  without  any 
notice  that  the  purpose  of  the  purchase  was  to  cover  up  the  property 
in  her  name,  or  to  defraud  the  creditors  who  had  sold  their  goods 
to  Bartholomew  Pickert  at  the  request  of  her  agent  and  attorney  in 
fact,  R.  F.  Pickert.  Her  testimony  is  positive,  but  how  can  it  be 
credited,  in  the  face  of  these  established  facts?  She  was  not  a  farmer 
or  a  dealer  in  real  estate.  She  knew  nothing  about  this  property. 
She  knew  nothing  about  the  title  to  it,  and  she  had  no  attorney  exam- 
ine its  title  before  she  acted.  R.  F.  Pickert  was  the  real  owner  of 
it.  In  three  days  the  title  to  it  was  to  pass  beyond  his  reach,  unless 
he  or  the  corporation  which  he  controlled  redeemed  from  the  sale 
evidenced  by  this  sheriff's  certificate.  That  title,  subject  to  the  in- 
cumbrances upon  it,  was  worth  more  than  $ 30,000,  and  it  required 
less  than  |800  to  save  it  R.  F.  Pickert  knew  this.  He  was.  the 
agent  and  attorney  in  fact  of  the  appellant.  He  had  unlimited  power 
to  act  for  her  in  all  her  business  transactions,  and  their  social  and 
business  relations  were  intimate  and  friendly.  Notice  to  her  of  facts 
suggesting  inquiry  relative  to  the  title  of  these  lands  and  the  claims 
of  these  creditors  was  notice  of  all  the  facts  which  a  diligent  investi- 
gation would  disclose.  The  notice  and  knowledge  of  her  agent  and 
attorney  in  fact,  R.  F.  Pickert,  constituted  notice  and  knowledge  to 
her.  It  is  incredible  that  she  could  have  acted  and  bought  this  as- 
signment without  a  reliance  upon  the  knowledge  and  information  of 
her  agent,  and,  if  she  acted  through  him,  she  was  charged  under  the 
law  with  full  knowledge  of  the  fraud  he  was  perpetrating,  and  of  the 
part  which  this  assignment  played  in  its  consummation.  In  this  state 
of  facts,  the  court  was  unable  to  believe  that  a  young  woman  of  lim- 
ited means,  who  had  never  bought  a  foot  of  land"  had  invested  $790.34 
in  a  sheriffs  certificate  of  sale  of  lands  of  which  she  had  no  knowl- 
edge, without  any  examination  of  the  lands  or  of  their  title,  in  the 
absence  of  some  agreement  or  understanding  that  the  investment 
should  be  for  the  benefit  of  some  one  who  had  more  knowledge,  and 
more  motive  for  making  it.  Nor  was  it  able  to  believe  that  the  real 
owner  of  these  lands,  who  had  plotted  and  schemed  for  five  years  to 
hide  them  from  these  creditors  and  to  save  them  for  himself,  had  sud- 
denly lost  his  interest,  changed  his  character,  procured  the  assign- 
43  C.C.A.-5 
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ment  of  this  certificate  to  an  innocent  purchaser,  and  then  permitted 
a  title  worth  130,000  to  slip  from  his  grasp  through  a  failure  to 
pay  the  paltry  sum  of  $800  to  redeem  it.  A  careful  reading  of  the 
entire  testimony  has  not  inspired  in  our  minds  a  greater  faith  in  the 
theory  of  the  appellant  than  that  possessed  by  the  chancellor  below. 
Her  testimony  is  evasive,  elusive,  unsatisfactory,  and  her  memory 
upon  important  issues  strangely  deficient.  Many  of  the  letters  which 
she  testified  she  wrote,  and  many  of  the  acts  which  she  swore  she 
did,  proved  to  be  the  letters  and  the  acts  of  R.  F.  Pickert.  The  en- 
lire  record,  taken  together,  has  convinced  us  that  he  was  the  player, 
and  she,  like  his  brother  Bartholomew,  was  a  mere  pawn  in  the  game 
of  fraud  and  conspiracy  he  was  conducting.  Her  theory  of  this  case, 
and  of  the  purpose  and  effect  of  the  purchase  of  the  certificate,  is 
contrary  to  the  common  observation  and  experience  of  the  motives 
and  acts  of  mankind,  and  is  too  incredible  for  belief.  We  are  unable 
to  persuade  ourselves  that  she  bought  and  paid  $790.34  for  an  as- 
signment of  a  sheriffs  certificate  worth  $30,000,  without  any  knowl- 
edge or  examination  of  the  lands  it  described  or  the  title  it  conveyed* 
and  without  notice  of  the  claims  of  the  creditors  which  her  agent  and 
attorney  had  been  seeking  for  four  years  to  avoid,  and  that  he  aban- 
doned to  an  innocent  purchaser  a  title  worth  $30,000,  which  he  con- 
trolled, when  he  knew  all  the  facts,  and  could  have  redeemed  and 
saved  it  for  himself  with  $800.  The  specifications  of  error  which 
challenge  the  findings  of  fact  relative  to  the  claim  and  title  of  Flora 
J.  Burt  to  the  lands  in  controversy  cannot  be  sustained. 

Turning  from  the  facts  of  the  case,  our  attention  is  challenged  to 
certain  questions  of  law  upon  which  some  reliance  seems  to  be  placed 
to  obtain  a  reversal  of  this  decree.  It  is  urged  that  there  is  so  wide 
a  variance  between  the  pleadings  and  proof  that  the  decree  cannot 
be  sustained.  It  is  said  that  the  bill  alleges  that  the  appellant  bought 
the  sheriff's  certificate  with  the  money  of  Bartholomew  Pickert,  and 
took  the  title  to  the  lands  in  her  name  in  trust  for  him,  for  the  purpose 
of  defrauding  these  creditors,  while  the  proofs  were,  and  the  facts 
found  by  the  court  are,  that  R  F.  Pickert  bought  it  in  her  name  with 
his  money,  and  she  took  it  and  the  title  to  it  for  his  benefit,  for  the  pur- 
pose of  defrauding  the  same  creditors.  It  is  true  that  the  bill  alleged 
that  Bartholomew  Pickert  owned  the  land,  conceived  and  executed 
the  scheme  to  defraud  these  creditors,  and  furnished  the  money  to  buy 
the  sheriff's  certificate  in  the  name  of  the  appellant,  and  that  it  con- 
tained no  allegations  regarding  R.  F.  Pickert,  or  his  acts  concerning 
or  in  relation  to  the  property.  It  is  also  true  that  the  proof  was  that 
R.  F.  Pickert  was  the  real  owner  of  the  property;  that  he  had  pre- 
tended to  act  as  the  agent  and  attorney  of  Bartholomew  Pickert  and 
of  Flora  J.  Burt,  but  that  he  was  in  reality  himself  the  principal, 
while  they  were  his  tools;  that  he  had  conceived  and  carried  out  the 
scheme  to  defraud  these  creditors,  from  whom  he  had  bought  the 
goods  in  the  name  of  his  brother;  that  his  brother  did  not  furnish  the 
money  to  purchase  the  assignment,  but  that  he  bought  and  paid  for 
it,  and  Flora  J.  Burt  took  it,  and  the  title  to  the  lands  under  it,  at  his 
instigation,  to  defraud  the  same  creditors.  The  court  found  the 
facts  which  the  evidence  established,  and  rendered  the  decree  which 
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thoee  facts  demanded.  The  question  is,  should  this  decree  be  re- 
versed because  it  was  alleged  that  the  chief  conspirator  was  Bartholo- 
mew Pickert,  while  the  proof  was  that  the  perpetrator  of  the  fraud 
was  B.  P.  Pickert?  It  will  be  noticed  that  the  ultimate  fact  upon 
which  the  decree  and  the  demand  for  relief  in  the  bill  rest  was 
clearly  alleged, — the  fact  that  the  assignment  of  the  sheriff's  cer- 
tificate and  the  title  to  the  lands  were  taken  in  the  name  of  the  ap- 
pellant, and  that  she  received  therfr  for  the  purpose  and  with  the 
intent  to  delay  and  defraud  the  creditors  whom  the  appellee  repre- 
sents. It  will  be  noticed  that  the  variance  between  the  bill  and  the 
proof  is  not  in  the  end  accomplished,  but  in  the  means  used  to  bring 
about  the  fraudulent  result.  The  means  alleged  were  the  money  and 
the  acts  of  Bartholomew  Pickert.  The  means  proved  were  the  money 
and  the  acts  of  R.  F.  Pickert.  Moreover,  this  proof  was  presented 
in  the  opening  of  the  appellee's  case.  The  appellant  was  not  sur- 
prised by  it.  She  was  not  misled  by  the  pleading  in  the  bill.  She 
had  full  opportunity  to  meet  this  proof,  and  she  did  not  neglect  her 
opportunity.  After  the  proofs  of  the  appellee  were  made,  she  was 
sworn,  and  testified  at  large  twice  concerning  the  charge  which  these 
proofs  presented.  That  charge  was  fairly  tried  upon  the  merits, 
and  no  exception  was  taken  in  the  court  below  to  the  introduction 
of  any  of  the  evidence  which  sustains  it.  The  appellee  was  entitle'd 
to  the  same  relief  against  the  appellant  if  the  assignment  to  her  was 
procured  by  R.  P.  Pickert  and  taken  by  her  to  defraud  these  cred- 
itors that  it  would  have  been,  entitled  to  if  the  assignment  had  been 
procured  by  Bartholomew  Pickert  and  had  been  taken  by  her  for 
this  purpose.  The  material  averment  of  the  bill  here  was  not  that 
which  named  the  person  who  instigated  the  appellant  to  take  this 
assignment,  but  it  was  the  fact  that  she  did  take  it,  at  the  expemse 
and  by  the  procurement  of  some  wrongdoer,  for  the  purpose  of  de- 
frauding these  creditors.  That  allegation  alone  was  sufficient  to 
warrant  the  relief  sought  and  the  decree  rendered  against  her,  re- 
gardless of  the  identity  of  the  instigator  of  the  fraud.  As  the  bill 
clearly  charges  the  fraudulent  character  of  the  assignment  which 
this  appellant  took,  and  since  she  was  not  surprised,  misled,  or  de- 
prived of  a  full  opportunity  to  rebut  the  evidence  relative  to  the 
man  and  means  which  procured  it,  but  presented  her  evidence  and 
tried  that  issue  on  the  merits,  without  taking  any  exception  to  the 
introduction  of  the  testimony  which  presented  it,  there  cannot  be 
said  to  be  any  such  variance  between  the  allegata  and  probata  in  this 
case  as  will  warrant  a  reversal  of  the  decree.  Where  the  ultimate 
facts  which  warrant  the  decree  are  clearly  alleged  in  the  bill,  a  va- 
riance between  the  evidential  facts  alleged  and  those  proved,  which 
has  not  misled  or  surprised  the  appellant,  nor  prevented  a  fair  trial 
of  the  issue  presented  by  the  proofs,  is  not  fatal  to  the  decree,  and 
will  not  require  its  reversal.  Moore  v.  Crawford,  130  U.  S.  112,  142, 
D  Hup.  Ct.  447,  32  L.  Ed.  878;  Wallace  v.  Loomis,  97  U.  S.  146,  160, 
24  L.  Ed.  895.  There  is  another  reason  why  this  objection  to  the  de- 
cree cannof  be  sustained.  It  is  that  it  has  not  been  assigned  as  error. 
The  only  specification  which  in  any  way  challenges  the  relevancy  of 
the  evidence  or  the  sufficiency  of  the  bill  in  this  case  is  in  these 
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words:  "The  court  erred  in  admitting  any  testimony  under  the  com- 
plaint in  the  above-entitled  cause."  The  only  effect  of  this  specifica- 
tion is  to  challenge  the  sufficiency  of  the  facts  stated  in  the  complaint 
to  constitute  a  cause  of  action,  and  there  is  no  ground  whatever  for 
that  challenge. 

Another  position  of  counsel  for  appellant  is  that  R.  F.  Pickert  had 
the  right  to  purchase  the  sheriff's  certificate  of  sale  either  in  his  own 
name,  or  in  the  name  of  Flora  J.  Burt  for  his  benefit,  and  that  if  he 
did  so  the  assignment  was  unassailable  by  the  creditors  of  Bartholo- 
mew Pickert.  This  position  would  be  sound  if  R  F.  Pickert  had 
been  a  stranger  to  the  property  and  to  the  creditors,  and  if  he  had 
purchased  the  assignment  without  any  intent  or  purpose  to  defraud 
them.  But  when  the  facts  are  that  he  was  the  actual  owner  of  the 
property,  which  he  had  kept  of  record  in  the  name  of  Bartholomew 
Pickert  until  he  had  purchased  the  goods  on  credit  in  Bartholomew's 
name;  that  he  controlled  the  sham  corporation  in  whose  name  he 
placed  the  title  to  the  lands;  that  he  purchased  and  placed  the  as- 
signment of  the  sheriff's  certificate  in  the  name  of  Flora  J.  Burt  for 
the  purpose  of  defrauding  these  creditors, — the  transaction  takes  on 
a  different  hue,  and  the  assignment,  like  every  other  mortgage  and 
deed  of  this  property  which  he  procured  to  be  made  for  the  purpose 
o'f  defrauding  the  creditors,  becomes  fraudulent  as  to  them,  and-  in- 
ferior in  equity  to  the  lien  of  their  judgment.  Fraud  vitiates  every 
transaction,  at  the  suit  of  the  party  injured.  Equity  looks  through 
forms  and  appearances  to  the  true  nature  of  the.  act,  and  seeks  to 
grant  appropriate  and  adequate  relief.  There  is  no  scheme  so  deep, 
no  device  so  cunning,  as  to  be  impervious  to  its  remedies.  R.  F. 
Pickert  bought  the  goods  for  whose  purchase  price  the  judgment  in 
favor  of  C.  Gotzian  &  Co.  was  rendered  on  the  faith  of  a  title  to  lands 
which  he  owned,  but  which  he  caused  to  appear  in  the  name  of  his 
brother;  and  equity  will  follow  those  lands  through  every  fraudulent 
mortgage,  deed,  bill  of  sale,  assignment,  and  device  which  he  con- 
cocts, and  through  the  names  of  every  agent  and  tool  he  employs, 
until  they  are  subjected  to  the  payment  of  the  claims  of  the  cred- 
itors he  planned  to  defraud.  His  purchase  of  the  sheriff's  certificate 
in  the  name  of  the  appellant  to  defraud  these  creditors  was  as  vul- 
nerable to  their  attack  as  was  the  fraudulent  deed  and  mortgage  he 
caused  his  brother  to  make  to  the  sham  corporation  for  the  same  pur- 
pose. Each  was  a  device  to  place  this  property  beyond  the  reach 
of  creditors  who  were  entitled  to  subject  it  to  the  payment  of  their 
claims.  As  to  them,  each  was  fraudulent,  and  each  conveyed  a  title 
inferior  in  equity  to  their  rights.  The  use  of  a  valid  judgment  or 
sheriff's  certificate  of  sale  to  defraud  creditors  is  as  futile  as  the  use 
of  a  deed  or  a  mortgage  for  that  purpose.  Decker  v.  Decker,  108  N.  Y. 
128,  135,  15  N.  E.  307;  Stovall  v.  Bank,  8  Smedes  &  M.  305,  316; 
Haas  v.  Haas,  35  La.  Ann.  885. 

Finally  it  is  contended  that  the  decree  is  erroneous  because  it  re- 
scinds the  assignment  of  the  sheriff's  certificate,  without  a  return  of 
the  purchase  price  paid  for  it,  or  of  the  moneys  subsequently  expended 
by  the  appellant  in  the  payment  of  taxes  and  incumbrances  upon  the 
property.    The  contention  is  based  upon  a  misapprehension  of  the 
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effect  of  the  decree.  It  does  not  rescind  the  assignment,  or  leave  the 
title  to  the  lands  in  the  assignor,  Grimes.  It  merely  adjudges  that  as 
to  the  appellee  the  assignment  is  fraudulent  and  void,  that  the  lien  of 
its  claim  is  superior  to  the  title  of  Flora  J.  Burt  under  the  assign- 
ment, and  that  the  lands  shall  be  sold  to  satisfy  that  lien.  The  legal 
effect  of  the  decree  is  to  leave  the  title  to  the  lands  in  the  appellant, 
subject  to  the  lien  of  the  appellee  for  the  amount  of  its  judgment, 
interest,  and  costs.  The  result  is  that  no  question  of  rescission  is 
presented  by  the  record  or  the  decree.  This  was  not  a  suit  for  re- 
scission, and  no  rescission  was  adjudged.  It  was  a  creditors'  bill 
to  subject  these  lands,  the  title  to  which  is  in  the  appellant,  to  the 
payment  of  the  judgment  of  the  appellee,  on  the  ground  that  she 
knowingly  took  the  title  to  them  under  an  assignment  which  was 
fraudulent  and  void  as  to  the  appellee  and  the  creditors  whom  it  rep- 
resents. It  does  not  appear  from  the  findings  of  the  court  below, 
nor  is  it  certain  from  the  evidence,  that  the  appellant  ever  paid  any- 
thing on  account  of  this  property  which  she  did  not  receive  from 
R.  F.  Pickert.  The  court  below  found  that  he  paid  the  purchase  price 
of  this  assignment,  and  that  finding  has  been  affirmed.  The  testi- 
mony strongly  indicates  that  much,  if  not  all,  that  she  claims  to  have 
paid  for  taxes  and  incumbrances  upon  the  property  was  paid  or  fur- 
nished by  Pickert.  But  it  is  unnecessary  to  investigate  or  to  con- 
sider this  question.  She  knowingly  took  this  assignment  to  defraud 
these  creditors.  If  she  had  paid  the  purchase  price  for  it,  and  if  she 
had  paid  $6,000  on  account  of  taxes  and  incumbrances  upon  tho 
lands,  she  would  not  be  entitled  to  any  allowance  for  or  reimburse- 
ment of  these  sums,  as  against  the  creditors  represented  by  the  ap- 
pellee. One  who  knowingly  takes  a  conveyance  or  assignment  to  aid 
and  abet  a  scheme  to  defraud  creditors  cannot  hold  the  fraudulent  in- 
strument, or  any  interest  under  it,  as  against  the  creditors,  to  secure 
the  amounts  paid  for  it,  or  for  the  satisfaction  of  taxes  or  incum- 
brances he  has  paid  upon  the  property  it  affects.  -Sands  v.  Codwise, 
4  Johns.  598;  Railroad  Co.  v.  Soutter,  13  Wall.  517,  20  TL  Ed.  543; 
Thompson  v.  Bickford,  19  Minn.  17  (Gil.  1);  Roller  Mills  v.  Ward, 
«  X.  D.  317,  328,  70  N.  W.  271;  Davis  v.  Leopold,  87  N.  Y.  620,  622; 
Swinford  v.  Rogers.  23  Cal.  234.  There  was  no  error  in  the  decree 
of  the  court  below,  and  it  is  affirmed. 


(102  Fed.  947.) 

STUDEBAKER   v.   PERRY. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    June  23,  1900.) 

No.  672. 

National  Banks— Liability  op  Stockholders— Successive  Assessments. 

The  purpose  of  the  provisions  of  the  national  banking  law  relating  to 
liability  of  stockholders  is  that,  in  case  of  the  Insolvency  of  the  bank, 
its  shareholders  shall  be  liable  for  Its  debts  to  the  extent  of  the  amount 
of  their  stock,  and  the  law  is  to  be  construed  in  view  of  such  purpose. 
The  comptroller  has  power  to  order  successive  assessments,  In  the  aggre- 
gate within  the  limit  of  the  stockholders'  full  liability;    and  this  power 


Digitized 


by  Google 


i  0  43  C.  C.  A.  REPORTS. 

cannot  be  affected,  and  the  purpose  of  the  law  defeated,  by  the  fact  that 
a  receiver,  in  enforcing  a  first  assessment,  has  sued  at  law  rather  than 
in  equity,  and  has  recovered  a  Judgment  which  has  been  satisfied. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
Division  of  the  Northern  District  of  Illinois. 

Hugh  C.  Ward,  for  plaintiff  in  error. 
George  W.  Wall,  for  defendant  in  error. 

Before  WOODS  and  GROSSCUP,  Circuit  Judges,  and  SEAMAN, 
District  Judge. 

WOODS,  Circuit  Judge.  This  action  was  brought  by  the  receiver 
of  the  National  Bank  of  Kansas  City  against  the  plaintiff  in  error, 
Clement  Studebaker,  to  recover  the  amount  of  an  assessment  of  f  7  per 
share  upon  the  capital  stock  of  the  bank,  of  which  plaintiff  in  error  is 
alleged  to  have  held  189  shares.  The  declaration  shows  a  previous 
assessment  of  $16  per  share,  which  the  plaintiff  in  error  had  paid. 
The  court  overruled  a  demurrer  to  the  declaration,  and,  the  plaintiff 
in  error  refusing  to  plead  further,  gave  judgment  against  him. 

The  only  question  urged  upon  our  consideration  is  whether  the 
comptroller  of  the  currency  has  power,  under  sections  5151,  5234,  Rev. 
St.,  to  make,  and  to  enforce  by  a  suit  at  law,  more  than  one  assess- 
ment upon  the  shareholders  of  an  insolvent  national  bank,  if  necessary 
to  pay  the  debts  thereof.  The  argument  for  the  plaintiff  is,  in  sub- 
stance, the  same  as  that  of  Judge  Philips  in  De  Weese  v.  Smith  (C.  C.) 
97  Fed.  309,  where  the  ruling  was  that,  having  recovered  against 
a  stockholder  a  judgment  at  law  for  the  amount  of  an  assessment, 
the  receiver  could  not  maintain  against  him  a  second  action  to  recover 
a  further  assessment.  The  chief  grounds  of  the  decision  were  that 
the  stockholder's  liability  is  upon  contract,  and  cannot  be  split,  and 
that  in  making  and  directing  the  enforcement  of  an  assessment  the 
comptroller  performs  a  quasi  judicial  function,  and  by  one  exercise  ex- 
hausts the  power  conferred  upon  him  by  the  statute.  Weight  was  also 
given  to  the  statement  in  the  report  of  the  comptroller  for  1898  (vol- 
ume 1,  p.  3G),  "that,  for  33  years  after  the  adoption  of  the  national 
banking  act,  by  all  his  predecessors  in  office  this  statute  had  received 
the  construction,  in  practice,  that  but  one  assessment  was  enforce- 
able"; but  in  the  main  the  conclusion  declared  was  deduced  from  the 
opinion  of  the  supreme  court  in  Kennedy  v.  Gibson,  8  Wall.  498- 
505,  19  L.  Ed.  470.  The  weight  of  authority  and  the  better  reason 
seem  to  us  to  be  in  favor  of  the  comptroller's  right  to  make  successive 
assessments,  as  found  necessary,  which  may  be  enforced  in  equity  or  by 
actions  at  law,  at  the  option  of  the  receiver.  It  was  conceded  at  the 
hearing  that  an  action  at  law  upon  an  assessment  for  less  than  the  par 
value  of  the  stock  is  maintainable.    In  Kennedy  v.  Gibson  it  was  said: 

"It  is  for  the  comptroller  to  decide  when  it  is  necessary  to  institute  pro- 
ceedings against  the  stockholders  to  enforce  their  personal  liability,  and  wheth- 
er the  whole  or  a  part,  and,  if  only  a  part,  how  much,  shall  be  collected. 
*  *  *  This  action  on  his  part  is  indispensable,  *  *  *  and  must  pre- 
cede the  Institution  of  suit  by  the  receiver.  *  *  *  The  liability  of  the  stock- 
holders is  several,  and  not  joint.  The  limit  of  their  liability  is  the  par  of  the 
stock  held  by  each  one.  Where  the  whole  amount  is  sought  to  be  recovered, 
the  proceeding  must  be  at  law.    Where  less  is  required,  the  proceeding  may 
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l>e  in  equity,  and  In  such  case  an  interlocutory  decree  may  be  taken  for  contri- 
bution, and  the  case  may  stand  over  for  the  further  action  of  the  court— if 
such  action  should  subsequently  prove  to  be  necessary— until  the  full  amount  of 
the  liability  is  exhausted.  *  *  *  When  contribution  only  is  sought,  all  the 
stockholders  who  can  be  reached  by  the  process  of  the  court  may  be  joined  in 
the  suit.  It  is  no  objection  that  there  are  others  beyond  the  Jurisdiction  of  the 
court  who  cannot  for  that  reason,  be  made  co-defendants.  *  *  *  The  re- 
ceiver is  the  statutory  assignee  of  the  association,  and  is  the  proper  party  to 
institute  all  suits.  They  may  be  brought  both  at  law  and  in  equity,  in  his 
name,  or  in  the  name  of  the  association  for  his  use." 

Following  this,  in  an  opinion  written  by  the  same  judge,  in  U.  S.  v. 
Knox,  102  U.  S.  422,  26  L.  Ed.  216,  is  a  distinct  recognition  of  the 
power  of  the  comptroller  to  make  successive  assessments,  and  it  is 
an  anomalous  proposition  that  the  power  may  be  affected  or  cut  off 
at  the  will  of  the  receiver,  by  proceeding  to  collect  an  assessment  by 
an  action  at  law  instead  of  a  suit  in  equity.  Indeed,  the  contention 
here  is  that  merely  by  making  one  assessment  for  less  than  the  entire 
amount  of  the  stock  the  comptroller  deprives  himself  of  the  power  to 
make  another,  and  that  no  more  than  one  assessment  can  be  collected, 
unless  the  shareholders  shall  refuse  to  pay  the  first,  and  the  receiver 
shall  choose  to  proceed  in  equity  to  collect  it,  and  so  give  the  court 
opportunity  to  hold  the  case  "for  further  action."  gee,  also,  Bank  v. 
Case,  1#1  U.  S.  Append,  cxliv.,  23  L.  Ed.  5K51.  The  dominant  purpose 
of  the  parts  of  the  statute  touching  this  question  is  that  the  sharehold- 
ers of  an  insolvent  national  bank  shall  be  liable  for  its  debts  "to  the  ex- 
tent of  the  amount  of  their  stock  therein,"  and  rules  of  construction 
are  not  to  be  invoked  in  a  way  to  defeat  that  purpose.  Under  the  di- 
rection of  the  comptroller  the  receiver  is  authorized  to  enforce  the 
shareholder's  liability;  but  the  power  to  enforce  does  not  include  a 
power  to  cut  off  or  limit,  and  by  no  proper  application  of  general  rules 
of  construction  can  the  statute  be  so  read  as  to  permit  the  failure  of 
its  main  design.  In  the  case  of  Aldrich  v.  Campbell,  38  C.  C.  A.  347, 
97  Fed.  663,  the  suit  was  to  enforce  a  second  assessment,  the  first  hav- 
ing been  fully  paid,  and  the  power  of  the  comptroller  to  make  suc- 
cessive assessments,  though  not  denied,  was  considered  and  affirmed. 
In  Aldrich  v.  Yates  (C.  C.)  95  Fed.  78,  the  power,  though  denied,  was 
affirmed  by  the  circuit  court  for  the  district  of  Kentucky,  and  like  rul- 
ings in  unreported  cases  have  been  made  at  circuit  in  Indiana  and  else- 
where. 

If  the  statute  were  one  whose  meaning  could  be  sought  in  con- 
temporary construction,  there  is  nothing  in  the  practice  of  the  comp- 
trollers to  affect  our  conclusion.  The  comptrollers  have  had  the  power 
to  make  assessments,  either  for  the  entire  amount  of  stock  or  for  less, 
and  the  evidence  is  abundant  in  the  reported  cases  of  the  exercise  of 
the  power  in  both  ways.  Of  the  effect  of  proceeding  in  one  way  or 
the  other,  the  question  was  not,  and  in  the  nature  of  things  could  not 
have  been,  for  their  decision,  and  it  does  not  appear  that  any  of  them 
ever  assumed  to  decide  it.    The  judgment  is  affirmed. 
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(102  Fed.  M9.) 

ATHERTON  MACH.  CO.  v.  ATWOOD-MORRISON  CO. 

(Circuit  Court  of  Appeals,  Third  Circuit.    June  14,  1900.) 

No.  13. 

1.  Jurisdiction  op  Circuit  Courts— Suit  Arising  tinder  Patent  Laws. 

"Where  a  contract,  the  validity  of  which  is  involved  in  a  suit  for  In- 
fringement of  a  patent,  is  not  one  between  the  parties  to  the  suit,  it  is 
collateral  thereto,  and  cannot  characterize  the  suit  as  on  the  contract, 
and  not  one  arising  under  the  patent  laws,  and  therefore  not  within  the 
special  jurisdiction  of  the  circuit  courts  of  the  United  States. 

2.  Same. 

A  suit  in  which  the  relief  sought  is  an  injunction,  and  the  recovery  of 
damages  for  the  infringement  of  a  patent,  is  one  arising  under  the  patent 
laws  of  the  United  States,  and  for  that  reason  within  the  jurisdiction  of  a 
circuit  court,  although  It  incidentally  involves  a  determination  of  the  ques- 
tion of  the  ownership  of  the  patent  which  is  claimed  by  both  complainant 
and  defendant  under  separate  assignments  from  the  patentee;  such  ques- 
tion itself  being  one  to  be  determined  under  the  patent  laws. 

3.  Same— Pleading— Allegations  of  Bill. 

Where  a  bill  sets  forth  a  case  within  the  jurisdiction  of  the  court,  the 
jurisdiction  cannot  be  ousted  by  the  anticipation  and  denial  In  the  bill  of 
possible  defenses  which  may  not  be  made. 

4.  Patents— Suit  for  Infringement— Allegations  of  Title. 

A  bill  in  a  suit  for  infringement  of  a  patent  which  sets  out  complainant's 
title  as  derived  through  an  assignment  by  the  patentee  and  a  second  assign- 
ment by  his  assignee,  both  made  while  the  application  was  pending  in  the 
patent  office,  and  the  latter  of  which,  only,  is  alleged  to  have  been  recorded, 
sufficiently  states  title  in  the  complainant  to  give  it  a  standing  In  court. 

5.  Equity— Pleading— Profert. 

If  profert  is  made  in  a  bill  of  any  document  of  which  It  is  not  necessary, 
it  will  be  treated  as  surplusage,  and  does  not  entitle  the  defendant  to  oyer. 

6.  Patents— Suit  for  Infringement— Pleading. 

A  bill  in  a  suit  for  infringement  of  a  patent  is  not  multifarious  because 
it  sets  out,  by  way  of  anticipation,  a  claim  of  defendant  to  ownership  of 
the  patent  through  an  assignment  alleged  to  be  void,  and  prays  that  such 
assignment  be  held  of  no  effect  as  against  the  rights  of  the  complainant, 
and  the  record  thereof  canceled. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  New  Jersey. 

Edward  Q.  Keasbey,  for  appellant. 
Frederick  P.  Fish,  for  appellee. 

Before  ACHESON,  DALLAS,  and  GRAY,  Circuit  Judges. 

GRAY,  Circuit  Judge.  This  is  an  appeal  from  the  decree  of  the 
court  below  sustaining  a  demurrer  to  the  bill.  99  Fed.  113.  The  bill 
was  for  an  injunction,  and  accounting  for  the  infringement  of  a  patent. 
The  facts,  as  stated  by  the  bill,  are  briefly  as  follows:  The  title  of  the 
complainant  is  derived  from  the  inventor,  Jean  Schweiter,  of  Bergen, 
Switzerland.  It  is  alleged  that  the  inventor  made  application  in  due 
form  for  letters  patent  of  the  United  States,  on  July  17,  1896,  and  the 
application  was  numbered  with  the  serial  number  599,484,  and  after- 
wards, in  August,  1896,  the  inventor,  being  the  owner  of  the  in- 
vention, by  a  valid  agreement  in  writing,  for  a  valuable  consideration, 
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assigned  the  invention  and  the  letters  patent  issued  thereon  to  Henry 
Schrader,  requesting  the  commissioner  to  issue  the  letters  #to  him; 
that  Schrader,  being  the  owner  of  the  invention,  by  assignment  in  writ- 
ing referring  to  the  application  by  its  serial  numbers,  and  reciting  the 
assignment  from  the  inventor  to  him,  assigned  the  invention  to  the 
Schrader  Improved  Quilling-Machine  Company,  requesting  the  com- 
missioner to  issue  the  letters  patent  to  them,  and  this  assignment  was 
recorded  in  the  patent  office  June  20,  1897.  After  this,  the  bill  says, 
the  letters  were  duly  issued  to  Jean  Schweiter,  January  4,  1898,  and 
thereupon,  by  reason  of  the  grant  to  Schweiter  and  by  virtue  of  the  as- 
signment, all  the  rights  conferred  by  the  letters  patent  were  vested  in 
the  quilling-machine  company,  and  they  acquired  the  exclusive  right 
to  make,  use,  and  vend  the  patented  machine.  After  this,  on  August 
18,  J898,  the  quilling-machine  company,  by  assignment  in  writing  duly 
recorded  in  the  patent  office  the  same  day,  assigned  the  invention  and 
letters  patent  to  the  complainant,  which  thus  acquired  the  exclusive 
right  to  make,  use,  and  vend  the  machine  covered  by  the  patent.  The 
machine  constructed  by  the  quilling-machine  company  had  already  been 
marked,  "Patent  applied  for,"  and  the  complainant  since  the  assign- 
ment has  been  making  the  machines,  marking  them  "Patented,"  and 
giving  due  notice  to  the  public;  and  the  bill  avers  that  the  complain- 
ant, having  a  legal  as  well  as  an  equitable  title  to  the  invention  and 
letters  patent,  is  now  engaged  in  the  business  of.  making  and  selling 
the  machines  embodying  the  invention,  and  is  well  able  to  supply  the 
market;  and  the  complaint  is  that  the  defendant,  having  no  title,  is 
guilty  of  infringement,  and  is  making  and  selling  machines  containing 
the  invention,  and  is  issuing  circulars  insinuating  that  the  complainant 
has  not  a  valid  title,  and  threatens  to  continue  the  infringement. 
The  bill  then  goes  on  to  say,  by  way  of  replication  to  an  anticipated 
defense,  that  the  defendant  pretends  that  the  inventor  on  October  8, 
1898,  assigned  the  invention  and  letters  patent  to  the  defendant;  and 
the  bill  charges  that,  if  such  an  assignment  was  made,  it  was  invalid 
as  against  the  complainant,  and  was  obtained  after  the  inventor  had 
parted  with  all  interest  in  the  invention  and  application  for  a  patent, 
and  that  when  the  letters  patent  issued  thereon  the  title  vested  in  the 
quilling-machine  company,  as  assignee  of  the  inventor,  and  also  that 
the  defendant  had  taken  the  assignment  with  actual  as  well  as  con- 
structive notice  of  all  the  rights  of  the  complainant  and  of  the  facts 
above  set  forth;  and  the  bill  avers  that  the  complainant  has  both  the 
legal  and  equitable  title  to  the  letters  patent  and  invention,  and  that 
any  claim  or  pretended  right  the  defendant  may  have  was  subject  to 
the  rights  of  the  complainant,  and  that  the  complainant  has  an  ex- 
clusive right,  which  the  defendant  persists  in  infringing.  The  bill 
^prays  for  an  injunction  and  an  accounting,  and  that  the  pretended  as- 
signment be  declared  to  be  of  no  effect,  and  the  record  thereof  can- 
celed. The  defendant  demurred,  and  the  circuit  court  sustained  the 
demurrer  and  dismissed  the  bill.  The  ground  on  which  the  demurrer 
was  sustained  was  that  the  suit  was  not  a  suit  at  law  or  in  equity 
arising  under  the  patent  or  copyright  laws  of  the  United  States,  and 
that  therefore  the  court  had  no  jurisdiction  of  the  case.    The  court 
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held  that  the  question  whether  the  complainant  was  entitled  to  relief 
did  not  involve  the  consideration  of  any  law  of  the  United  States,  and 
that  the  title  to  the  patent  rested  solely  in  contract,  in  the  interpre- 
tation of  which  the  general  principles  of  equity  and  common  law  are 
applicable,  and  that  as  both  complainant  and  defendant  are  corpora- 
tions of  the  state  of  New  Jersey,  and  as  such  citizens  and  inhabitants 
of  that  state,  it  had  no  jurisdiction  of  the  case. 

The  act  of  congress  of  1870,  as  embodied  in  section  629  of  the  Re- 
vised Statutes,  provides  that  the  "circuit  courts  shall  have  original 
jurisdiction  as  follows:  *  *  *  of  all  suits  at  law  or  in  equity, 
arising  under  the  patent  or  copyright  laws  of  the  United  States." 
The  jurisdiction  thus  conferred  is  exclusive.  All  questions,  therefore, 
which  concern  the  infringement  or  validity  of,  and  the  title  to,  patents 
granted  under  the  patent  laws  of  the  United  States,  must  be  litigated 
in  the  circuit  courts  of  the  United  States.  "It  is  perfectly  well  set- 
tled," however,  "that  where  a  suit  is  brought  on  a  contract,  of  which 
a  patent  is  the  subject-matter,  either  to  enforce  such  contract  or  to  an- 
nul it,  the  case  arises  on  the  contract  or  out  of  the  contract,  and  not 
under  the  patent  laws."  Thus,  in  the  earliest  case  in  which  this  dis- 
tinction was  made  (Wilson  v.  Sanford,  10  How.  101, 13  L.  Ed.  344),  the 
bill  set  forth  a  patent,  and  an  assignment  by  the  patentee  of  all  right 
and  interest  in  said  patent  to  complainant,  and  a  license  from  com- 
plainant to  defendants,  to  use  one  machine  upon  payment  of  a  certain 
sum,  part  in  cash,  and  part  secured  by  notes  falling  due  at  different 
times.    These  notes  contain  the  following  provision: 

"And  if  said  notes,  or  either  of  them,  be  not  punctually  paid  upon  the  matur- 
ity thereof,  then  all  and  singular  the  rights  hereby  granted  are  to  revert  to 
the  said  Wilson  [the  complainant],  who  shall  be  reinvested  Id  the  same  manner 
as  if  this  license  had  not  been  made." 

The  first  of  these  notes  was  not  paid  when  due,  and,  payment  bay- 
ing been  demanded  and  refused,  this  bill  was  filed,  insisting  that  the 
license  was  forfeited  by  the  failure  to  pay  the  notes,  and  that  the 
licensor  (the  complainant)  was  fully  reinvested,  at  law  and  in  equity, 
with  all  his  original  rights.  The  bill  further  alleged  that  defendants 
nevertheless  were  using  the  machine,  and  thus  were  infringing  the 
patent.  The  prayer  was  for  an  injunction  pendente  lite,  for  an  ac- 
count of  profits  since  the  forfeiture  of  the  license,  for  a  perpetual  in- 
junction, for  a  reinvestiture  of  title  in  complainant,  and  for  other 
and  further  relief.  Defendants  demurred  to  the  whole  bill,  and  also 
(saving  their  demurrer)  answered  the  whole  bill.  They  admitted  all 
the  facts  alleged,  and  averred  on  their  part  that  the  contract  set  forth 
in  the  bill  had  been  modified  and  varied  by  a  new  contract,  which  the 
complainant  had  broken,  and  that  the  respondent,  being  in  the  lawful 
use  of  a  planing  machine  at  the  expiration  of  the  patent,  had  a  right 
to  use  such  machine  without  license,  and  consequently  that  the  notes 
were  without  consideration.  The  demurrer  having  been  overruled, 
the  case  was  heard  on  bill,  answer,  and  replication.  Hie  bill  was  dis- 
missed for  want  of  jurisdiction.  On  appeal  to  the  supreme  court,  that 
court,  by  Taney,  Chief  Justice,  said: 
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"The  object  of  the  bill  was  to  set  aside  a  contract  made  by  the  appellant  with 
the  appellees,  by  which  he  had  granted  them  permission  to  use,  or  vend  to 
others  to  be  used,  one  of  the  [patented]  planing  machines,  in  the  cities  of  New 
Orleans  and  Lafayette,  and  also  to  obtain  an  injunction  against  the  further  use 
of  the  machine,  upon  the  ground  that  It  was  an  infringement  of  his  patent 
right  The  appellant  states  that  he  was  the  assignee  of  the  monopoly  in  that 
district  of  country,  and  that  the  contract  which  he  had  made  with  the  appel- 
lees bad  been  forfeited  by  their  refusal  to  comply  with  its  conditions.  The 
matter  in  controversy  between  the  parties  arises  upon  this  contract,  and  it  does 
not  appear  that  the  sum  in  dispute  exceeds  two  thousand  dollars." 

No  appeal,  therefore,  could  be  allowed,  unless  the  case  came  within 
the  description  contained  in  the  act  of  1836,  "of  all  actions,  suits, 
controversies  in  cases  arising  under  any  law  of  the  United  States, 
granting  or  confirming  to  inventors  the  exclusive  right  to  their  in- 
ventions or  disco veries."    The  court,  then  say: 

"Now,  the  dispute  in  this  case  does  not  arise  under  any  act  of  congress, 
nor  does  the  decision  depend  upon  the  construction  of  any  law  in  relation  to 
patents.  It  arises  out  of  the  contract  stated  in  the  bill,  and  there  is  no  act  of 
congress  providing  for  or  regulating  contracts  of  this  kind.  The  rights  of  the 
parties  depend  altogether  upon  the  common-law  and  equity  principles.  The 
object  of  the  biU  is  to  have  this  contract  set  aside  and  declared  to  be  forfeited, 
and  the  prayer  is  that  the  appellant's  reinvestiture  of  title  to  the  license  granted 
to  the  appellees,  by  reason  of  the  forfeiture  of  the  contract,  may  be  sanctioned 
by  the  court/  and  for  an  injunction.  But  the  injunction  he  asks  for  is  to  be 
the  consequence  of  the  decree  of  the  court  sanctioning  the  forfeiture.  He  al- 
leges no  ground  for  an  Injunction,  unless  the  contract  is  set  aside." 

It  will  be  observed  that  in  this  case  there  was  a  contract  between 
the  parties  to  the  suit,  which  the  complainant  sought  to  set  aside,  in 
accordance,  as  he  alleged,  with  the  terms  of  the  contract  itself. 

The  next  case  is  that  of  Brown  v.  Shannon,  20  How.  56,  15  L.  Ed. 
826.  As  in  the  case  last  cited,  the  question  before  the  supreme  court 
was  whether  it  had,  or  not,  appellate  jurisdiction  of  the  case.  If  it 
was  a  controversy  arising  under  the  patent  laws  of  the  United  States, 
the  jurisdiction  of  the  court  would  attach,  without  regard  to  the 
amount  in  dispute;  but  if  it  were  only  a  suit  upon  contract,  between 
the  parties,  though  the  subject-matter  of  the  contract  were  a  patent, 
then  it  was  necessary  to  the  jurisdiction  of  the  court  that  the  matter 
in  controversy  should  exceed  f  2,000.  Chief  Justice  Taney,  in  deliver- 
ing the  opinion  of  the  court,  says: 

*'From  the  manner  in  which  the  bill  Is  framed,  there  Is  some  difficulty  in 
determining  whether  the  complainants  are  seeking  the  aid  of  this  court  to 
prohibit  the  infringement  of  a  patent  right  assigned  to  them,  or  to  enforce  the 
specific  execution  of  two  contracts  that  the  appellant  exhibited  with  the  bill: 
*  *  *  and  the  flrst  question,  therefore,  for  this  court  to  determine,  is,  upon 
which  of  these  two  grounds  does  the  bill  seek  relief?  *  *  *  Upon  looking, 
however,  carefully  Into  the  bill,  we  think  it  must  be  regarded  and  treated  as 
a  proceeding  to  enforce  the  specific  execution  of  the  contracts  referred  to, 
and  not  as  one  to  protect  the  complainants  in  the  exclusive  enjoyment  of  a 
patent  right." 

After  considering  at  length  the  terms  of  the  agreements  involved, 
the  chief  justice  proceeds  to  say: 

"And  the  gravamen  of  the  bill,  and  the  ground  upon  which  relief  Is  sought, 
U  summed  up  in  the  paragraph  immediately  preceding  the  prayer  for  relief, 
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in  the  following  words:  'And  your  orators  are  further  advised  that  the  mis- 
conduct of  the  said  Brown  in  the  premises  Is  a  fraud  upon  the  parties  to  tho 
agreement  of  the  19th  of  January*  1853,  as  well  as  upon  the  parties  to  the 
agreement  of  the  15th  of  June,  1853,  which  it  is  the  peculiar  province  of  a. 
court  of  equity  to  restrain.'  It  is  to  prevent  the  fraudulent  violation  of  these 
contracts,  therefore,  that  the  complainants  seek  the  aid  of  the  court,  and  ask 
for  an  injunction;  and,  it  being  a  proceeding  founded  on  a  contract  between 
the  parties,  this  court  has  no  appellate  power,  unless  the  matter  in  controversy 
is  of  the  value  of  more  than  two  thousand  dollars.** 

The  next  case  in  the  supreme  court  of  the  United  States  was  that  of 
Hartell  v.  Tilghman,  99  U.  S.  547,  25  L.  Ed.  357,  much  relied  upon  by 
the  appellee  in  his  argument.  This  was  an  appeal  from  the  circuit 
court  of  the  United  States  for  the  Eastern  district  of  Pennsylvania,  in 
which  both  parties  were  citizens  of  that  state.  Mr.  Justice  Miller,  in 
delivering  the  opinion  of  the  majority  of  the  court,  states  the  case  as 
follows: 

"His  bill  begins  by  a  statement  that  he  is  the  original  Inventor  and  patentee 
of  a  process  for  cutting  and  engraving  stone,  glass,  metal,  and  other  hard  sub- 
stances. It  is  the  one  known  as  the  'sand-blast  process.*  He  then  sets  out 
what  we  understand  to  be  a  contract  with  defendants  for  the  use  by  the  latter 
of  his  invention.  He  declares  that  defendants  paid  him  a  considerable  sum  for 
the  machines  necessary  In  the  use  of  the  invention,  and  also  paid  him  the  roy- 
alty which  he  asked,  for  several  months,  for  the  use  of  the  process,  which  he 
claims  to  be  the  thing  secured  to  him  by  patent.  He  alleges  that  after  this 
defendants  refused  to  da  certain  other  things  which  he  charges  to  have  been 
a  part  of  the  contract,  and  thereupon  he  forbade  them  further  to  use  his  pat- 
ent process,  and  now  charges  them  as  infringers.  The  defendants  admit  the 
validity  of  plaintiff's  patent.  They  admit  the  use  of  it  and  their  liability  to 
him  for  its  use  under  the  contract.  They  set  out  in  a  plea  the  contract  as  they 
understand  it,  and  the  tender  of  all  that  is  due  to  plaintiff  under  it,  and  their 
readiness  to  perform  it.  What  is  there  here  arising  under  the  patent  laws  of 
the  United  States?  What  controversy  that  requires  for  Its  decision  a  reference 
to  those  laws  or  a  construction  of  them?  There  is  no  denial  of  the  force  or 
validity  of  plaintiffs  patent,  nor  of  his  right  to  the  monopoly  which  it  gives 
him,  except  as  he  has  parted  with  that  right  by  contract." 

In  this  case,  which  goes  to  the  very  verge  of  the  doctrine  invoked 
by  the  appellee  here,  the  complainant,  according  to  the  statement  of 
Mr.  Justice  Miller,  sets  out  in  his  bill  a  contract  with  the  defendants 
ror  the  use  of  complainant's  invention,  and  then  alleges  that  de- 
fendants refused  to  do  certain  things  required  by  their  contract,  and 
that  thereupon  he  forbade  them  further  to  use  his  patented  process, 
and  then  seeks  to  charge  them  as  infringers.  There  was,  therefore, 
a  subsisting  contract,  not  denied  by  defendant,  but  as  to  the  terms  or 
requirements  of  which  the  parties  complainant  and  defendant  differed. 
The  supreme  court,  according  to  the  opinion  by  Mr.  Justice  Miller, 
considered  the  suit  to  be  one  for  the^rescission  of  the  contract  set 
out  in  the  bill,  and  that  it  could  not  be  a  suit  for  infringement  until 
after  such  rescission.  At  the  conclusion  of  the  opinion,  he  proceeds  to 
say: 

"Where,  the  contract  being  in  parol,  the  parties  differ  about  one  or  two  of  its 
minor  terms,  we  do  not  agree  that  either  party  can  of  his  own  volition  declare 
the  contract  rescinded,  and  proceed  precisely  as  if  nothing  had  been  done  under 
it.  If  it  is  to  be  rescinded,  it  can  be  done  only  by  a  mutual  agreement  or  by 
the  decree  of  a  court  of  justice.    If  either  party  disregards  it,  it  can  be  specif- 
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ically  enforced  against  It,  or  damages  can  be  recovered  for  its  violation.  But, 
until  so  rescinded  or  set  aside,  it  is  a  subsisting  agreement,  which,  whatever 
it  is  or  may  be  shown  to  be,  must  govern  the  rights  of  these  parties  in  the 
use  of  complainant's  process,  and  must  be  ttie  foundation  of  any  relief  given 
by  a  court  of  equity.  Such  a  case  is  not  cognizable  in  a  court  of  the  United 
States,  by  reason  of  its  subject-matter;  and  as  the  parties  could  not  sustain 
such  a  suit  in  the  circuit  court,  by  reason  of  citizenship,  this  bill  should  have 
been  dismissed." 

The  next  case  in  the  supreme  court  was  Albright  v.  Teas,  106  TJ.  S. 
613, 1  Sup.  Ct.  550,  27  L.  Ed.  295.  The  question  before  the  court  was 
whether  the  case  was  properly  removable  from  the  state  to  the  United 
States  courts,  as  one  arising  under  the  laws  of  the  United  States.  The 
court  say: 

"It  is  clear,  from  an  inspection  of  the  bill  and  answers,  that  the  case  is 
founded  upon  the  agreement  in  writing  between  the  appellee  and  the  appel- 
lants. *  *  *  by  which  the  former,  for  a  consideration  therein  specified, 
transferred  to  the  latter  his  interest  in  certain  letters  patent.  The  suit  was 
brought  to  recover  the  consideration  for  this  transfer,  and  was  not  based  on  the 
letters  patent." 

In  the  case  of  Manufacturing  Co.  v.  Hyatt,  125  U.  S.  46,  8  Sup.  Ct. 
756,  31  L.  Ed.  683,  there  was  a  writ  of  error  to  the  court  of  appeals  of 
the  state  of  New  York,  where  the  jurisdiction  of  the  state  court  had 
been  affirmed.  The  supreme  court  of  the  United  States,  in  an  opinion 
by  Mr.  Justice  Gray,  says: 

"The  action  was  upon  an  agreement  in  writing  by  which  the  plaintiff,  as 
owner  of  letters  patent  already  once  reissued,  granted  to  the  defendant  an  ex- 
elusive  license  to  make  and  sell  the  patented  article  within  a  certain  territory 
during  the  term  of  the  patent  and  of  any  extension  or  renewal  thereof,  and 
the  defendant  expressly  acknowledged  the  validity  of  the  letters  patent,  and 
stipulated  that  the  plaintiff  might,  without  prejudice  to  this  agreement  obtain 
further  reissues,  and  promised  to  pay  to  the  plaintiff  certain  royalties  so  long 
as  no  decision  adverse  to  the  validity  of  the  patent  should  have  been  rendered. 
The  defendant  contended  that  this  was  a  case  arising  under  the  patent  laws,  of 
which  the  courts  of  the  United  States  have  exclusive  jurisdiction.  Rev.  St. 
i  620,  cl.  9;  Id.  f  711,  cl.  5.  But  it  is  clearly  established  by  a  series  of  deci- 
sions of  this  court  that  an  action  upon  such  an  agreement  as  that  here  sued  oh 
is  not  a  case  arising  under  the  patent  laws." 

In  Marsh  v.  Nichols,  140  U.  S.  344,  11  Sup.  Ct.  798,  35  L.  Ed.  413, 
the  scope  of  the  decision  is,  for  our  purpose,  sufficiently  set  out  in  the 
syllabus,  which  is  as  follows: 

"A  bill  In  equity  in  a  state  court,  with  jurisdiction  over  the  parties,  brought 
to  enforce  the  specific  performance  of  a  contract  whereby  an  inventor,  who, 
having  taken  out  letters  patent  for  his  invention,  agreed  to  transfer  an  interest 
therein  to  the  plaintiff,  and  proceedings  thereunder  involving  no  question  aris- 
ing under  the  patent  laws  of  the  United  States,  and  not  questioning  the  validity 
of  the  patent,  or  considering  its  construction  or  the  patentability  of  the  device, 
relate  to  subjects  within  the  jurisdiction  of  that  court;  and  its  decree  thereon 
raises  no  federal  question  for  consideration  here." 

In  these  cases  the  jurisdictional  limits  laid  down  by  the  supreme 
court  are  easily  discerned,  except,  perhaps,  in  the  case  of  Hartell  v. 
Tilghman,  which,  as  we  have  said,  went  to  the  verge  of  the  jurisdiction- 
al line,  and  neither  the  supreme  court  nor  the  other  federal  tribunals 
have  shown  a  disposition  to  press  that  case  further  than  it  necessarily 
goes.    In  the  case  of  White  v.  Rankin,  144  U.  S.  628,  12  Sup.  Ct.  768, 
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36  L.  Ed.  5G9,  the  supreme  court,  after  quoting  the  syllabus  of  Hartett 
v.  Tilghman,  to  the  effect  that  "a  subsisting  contract  is  shown,  govern- 
ing  the  rights  of  the  parties  in  the  use  of  the  invention,"  proceed  to 
point  out,  by  a  recital  of  the  facts  in  the  case,  that  the  complainant, 
having  set  up  a  contract  between  himself  and  the  defendant  in  re- 
gard to  the  use  of  the  patented  machines,  was  seeking  to  show  a 
breach  of  that  contract,  and  a  consequent  forfeiture,  which  he  asked 
the  court  to  sanction;  the  efficient  existence  of  the  contract  being  the 
only  matter  in  controversy.    In  the  other  decisions  of  the  supreme 
court  above  referred  to,  and  in  which  jurisdiction  was  declined,  the 
lis  mota  was  clearly  a  contract  between  complainant  and  defendant* 
which  was  sought  to  be  either  enforced  or  set  aside,  and  could  not  in 
any  sense  be  said  to  arise  under  the  patent  or  copyright  laws  of  the 
United  States.    Where  a  bill  in  equity  states  a  contract  between 
complainant  and  defendant,  and  which  it  seeks  to  have  set  aside  in 
order  to  pursue  the  defendant  as  an  infringer,  or  where  the  bill  states 
a  contract  between  complainant  and  defendant,  which  it  seeks  to  en- 
force, as  giving  complainant  title  to  the  patent,  the  case  cannot  be 
said  to  arise  under  the  patent  laws.    In  either  case  the  court  is  called 
upon  to  administer  the  law  of  the  contract,  and  not  the  patent  law 
of  the  United  States,  or  rights  claimed  under  them.    But,  where  the 
contract  set  up  or  stated  is  not  between  the  parties  to  the  suit,  at  i» 
collateral  thereto,  and  cannot,  therefore,  give  character  to  the  case  as 
being  on  the  contract,  and  not  one  arising  under  the  patent  laws.     In 
the  case  before  us  the  action  was  not  brought  to  enforce  a  contract 
or  to  set  aside  a  contract  between  defendant  and  complainant.     In 
other  words,  it  was  not  a  suit  upon  a  contract  between  the  parties  to 
the  suit,  within  the  scope  of  the  decisions  referred  to.    The  appellee 
is  mistaken  in  its  contention  that  questions  of  title  to  patents,  such  as 
are  raised  in  this  case,  cannot  be  questions  arising  under  the  patent 
laws  of  the  United  States,  because  they  involve  the  derivation  of  title 
fioin  a  contract.    The  complainant  in  this  case  has  stated  in  its  bill 
that  it  is  the  owner  of  the  patent  in  suit,  and  derives  title  through  an 
assignment  from  the  patentee.    An  averment  of  title  in  the  complain- 
ant must  necessarily  be  made,  and  is  the  necessary  foundation  for  all 
rights  asserted  or  litigated  by  the  complainant.    It  is  an  averment 
without  which  complainant  has  no  proper  standing  in  court.    It  mat- 
ters not  whether  the  title  be  that  of  the  patentee,  derived  directly  from 
the  grant  made  by  the  government,  or  that  of  an  assignee  of  the  pat- 
entee or  the  assignee  of  an  assignee.    In  either  case  it  is  the  state- 
ment of  a  prima  facie  qualification  to  institute  the  suit,  and  such 
title,  whether  direct  to  the  patentee,  or  derivative  from  him  by  assign- 
ment or  assignments,  is  the  creature  of  the  patent  law,  and  not  of  the 
common  law;   and,  whether  admitted  or  attacked  by  the  opposing 
party,  the  questions  raised  are  raised  under  the  patent  laws,  and  are, 
therefore,  within  the  meaning  of  the  Revised  Statutes  of  the  United 
States,  justiceable  in  the  circuit  courts. 

In  the  present  case  the  appellant,  who  was  complainant  below, 
properly  and  necessarily  made  good  its  standing  in  court  by  stating 
its  title  to  the  patent  in  suit  as  derived  by  assignment  from  the  in- 
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ventor  and  patentee.  As  seen  in  the  summary  of  the  statement  of  the 
bill  heretofore  made,  the  assignment  from  the  inventor  was  after  he. 
had  made  application,  and  before  patent  issued,  as  was  also  the  inter- 
mediate assignment  to  the  quilling-machine  company,  which  was  as- 
signor to  complainant.  These  assignments  show  a  prima  facie  title 
in  complainant,  but  they  are  all  provided  for  and  regulated  by  the  pat- 
ent laws  of  the  United  States,  and  any  question  as  to  the  title  claimed 
under  them  is  a  question  arising  under  those  laws.  See  sections  4895- 
4898,  Rev.  St.  After  this  necessary  and  preliminary  statement,  the 
complainant  proceeds  to  the  gravamen  of  his  bill,  which  is  the  aver- 
ment that  the  original  assignor  and  inventor  was  manufacturing  in 
violation  of  complainant's  title  to  the  monopoly,  and  praying  for  the 
usual  relief, — of  accounting  and  injunction.  It  might  have  stopped 
there,  and  waited  for  the  defendant  to  raise  the  defense  which  it 
thought  it  probable  it  would  make,  to  wit,  that  the  original  inventor, 
after  the  issuance  of  the  letters  patent  to  him,  notwithstanding  the 
previous  assignments  already  referred  to,  had  assigned,  or  attempted 
to  assign,  the  letters  patent  to  the  defendant.  It,  however,  took  an- 
other course  that  was  clearly  open  to  it  to  take,  and  that  was  to  state 
the  defense  of  this  pretended  assignment  by  way  of  anticipation  in  the 
bill,  in  order  that  it  might  make  special  answer  thereto,  and  thus 
avoid  the  disadvantageous  position  in  which  it  would  be  placed  by  the 
forty-fifth  equity  rule,  by  which  special  replications  are  prohibited 
If  the  bill  sets  forth  a  case  within  the  jurisdiction  of  the  court,  the 
jurisdiction  cannot  be  ousted  by  the  anticipation  and  denial  of  possi 
ble  defenses  that  may  or  may  not  be  made.  Even  if  the  title  of  com 
plainant,  as  set  forth  in  the  bill,  were  put  in  issue  by  plea  or  answer 
the  question  would  still  be  one  arising  under  the  patent  laws  of  the 
United  States.  Such  an  issue  would  be  incidental  and  collateral  to 
the  main  purpose  of  the  suit.  In  this  case  the  patentee  and  original 
assignor  is  not  a  party  to  the  suit,  and  the  suit  could  not,  therefore,  be 
said  to  be  upon  the  contract  with  him.  This  is  not  a  suit  to  enforce 
a  contract  or  to  avoid  one,  but  is  a  claim  of  ownership  under  the  laws 
of  the  United  States,  which  is  properly  justiciable  in  the  federal  cir- 
cuit courts.  • 

The  appellee  and  defendant  below  also  contends  that  the  demurrer 
in  the  court  below  should  be  sustained  because  it  does  not  appear  that 
the  complainant  has  a  valid  title.  From  what  has  already  been  said, 
it  is  apparent  that  the  bill  sufficiently  states  a  title  in  the  complainant 
to  give  it  a  standing  in  court;  but  the  appellee  further  contends  that 
the  assignments  referred  to  should  have  been  set  out  in  the  bill,  for 
the  inspection  of  the  court,  and  that  the  complainant  was  bound  to 
do  so  by  reason  of  having  made  profert  of  the  same  in  the  stating  part 
of  its  bill.  We  do  not  find  that  this  is  so.  If  it  were  so,  such  profert 
was  unnecessary  to  be  made,  as  none  of  the  assignments  of  the  patent 
referred  to  are  required  to  be  under  seal.  If  profert  is  made  of  any 
document,  of  which  it  is  not  necessary,  it  will  be  treated  as  mere 
surplusage,  and  will  not  entitle  the  defendant  to  oyer.  Walk.  Pat. 
§  433;  1  Chit.  PI.  366.  The  complainant  was  entitled  to  stand  upon 
its  prima  facie  case  as  to  title,  and  the  failure  to  set  out  the  assign- 
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ments  referred  to  could  not,  under  the  circumstances,  be  taken  ad- 
vantage of  by  demurrer. 

Another  ground  assigned  for  the  demurrer  is  that  the  bill  is  multi- 
farious. The  view  we  have  taken  and  already  expressed  as  to  the 
jurisdiction  of  a  circuit  court  over  the  anticipated  controversy  as  to 
the  pretended  assignment  to  the  defendant  will  dispose  of  this  objec- 
tion: 

"The  bill  does  not  ask  that  the  assignment  be  set  aside  or  canceled.  The  as- 
signor Is  not  a  party  to  the  suit.  The  prayer  is  merely  that  the  complainant 
may  have  an  accounting,  and,  incidentally,  that  the  assignment  of  the  letters 
patent  be  declared  to  be  of  no  effect,  as  against  the  right  of  the  complainant  to 
the  protection  of  the  laws  of  the  United  States  for  this  invention,  and  that  the 
record  of  It,  improperly  made  under  the  same  laws,  be  canceled." 

All  these  matters  are  properly  questions  under  the  patent  laws  of 
the  United  States.  We  think,  therefore,  the  court  were  wrong  in 
sustaining  the  demurrer,  and  that  the  decree  to  that  effect  should  be 
reversed. 


(102  Fed.  957.) 

OVERWEIGHT   COUNTERBALANCE    ELEVATOR    CO.   v.   HENRY    VOGT 

MACH.  CO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit.    May  8,  1900.) 

No.   770. 

1.  Patents— Invention. 

There  is  no  invention  in  merely  selecting  and  putting  together  the 
most  desirable  parts  of  different  machines  in  the  same  art,  making  a 
new  machine,  in  which  each  part  operates  In  the  same  way  as  it  did  in 
the  old,  and  effects  the  same  result. 

2.  Same— Anticipation— -Freight  and  Passenger  Elevatoks. 

The  1 1  Inkle  patent,  No.  257,043,  for  an  Improvement  in  freight  and  pas- 
senger elevators,  is  void  for  anticipation. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  West- 
ern Division  of  the  Southern  District  of  Ohio. 

This  Is  a  suit,  in  equity  brought  originally  against  Kate  P.  Leaman  for  the 
alleged  infringement  of  letters  patent  No.  257,1)43,  for  an  improvement  in 
freight  and  passenger  elevators,  issued  to  Philip  Hinkle,  May  16,  1882,  upon 
an  application  filed  September  27,  1881,  assigned  to  O.  M.  Weymann,  March 
1,  1897,  and  by  him  assigned,  on  the  17th  day  of  the  same  month,  to  the  com- 
plainant, the  Overweight  Counterbalance  Elevator  Company.  The  infringe- 
ment complained  of  consisted  of  the  alleged  use  of  the  invention  in  an  ele- 
vator used  by  the  original  defendant  in  the  "Lancaster  Building"  at  Cin- 
cinnati. After  the  filing  of  the  bill,  and  before  appearance  by  the  above- 
named  defendant,  the  Henry  Vogt  Machine  Company,  a  Louisville  corporation, 
which  had  manufactured  and  put  up  the  said  elevator  in  the  Lancaster 
Building,  was  by  the  agreement  of  counsel  for  aU  the  parties  substituted  in 
place  of  the  original  defendant,  and  thereafter  the  proceedings  went  on  un- 
der the  title  of  the  suit  thus  constituted.  The  bill  contained  the  allegations 
usual  in  such  bUls,  and  prayed  for  an  injunction,  and  for  a  recovery  of  profits 
and  damages.  In  addition  to  this,  the  bill  alleged  that  the  complainant  had 
previously  brought  suit  on  the  same  patent  In  the  circuit  court  of  the  United 
States  for  the  Northern  district  of  California  against  one  Mark  Sheldon,  a 
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purchaser  and  user  of  a  machine  of  Identical  construction  with  that  here 
complained  of,  from  the  Sulzer-Vogt  Machine  Company,  under  which  name  the 
Henry  Vogt  Machine  Company  was  formerly  incorporated;  that  the  Sulzer- 
Vogt  Machine  Company  assumed  the  defense  of  the  suit,  and  contested  it, 
In  a  trial  before  the  court  and  a  jury;  and  that  a  verdict  and  judgment  were 
entered  in  favor  of  the  plaintiff.  The  answer  denied  that  Hinkle  was  the 
first  inventor  of  the  supposed  Improvements  described  in  the  patent,  and  set 
up  various  anticipations  by  earlier  patents,  and  various  prior  uses  by  sev- 
eral different  persons,  at  places  which  were  specified.  Infringement  was 
also  denied.  The  answer  further  averred  that  the  defendant  had  no  knowl- 
edge, except  as  It  was  informed,  of  the  suit  in  California,  mentioned  in  the 
bill,  but  that  it  was  informed  and  believed  that  such  a  suit  had  been  brought 
by  the  plaintiff  against  Sheldon;  that  it  was  determined  without  a  trial  of 
the  merits  of  the  controversy,  and  judgment  entered  for  the  plaintiff  by 
consent  of  the  defendant  therein;  that  the  Sulzer-Vogt  Machine  Company  did 
not  assume  the  defense  of  that  suit;  and  that  Sheldon,  the  defendant,  refused 
to  permit  the  case  to  be  appealed.  The  complainant  filed  a  replication  to  the 
answer,  and  proofs  were  taken  by  the  respective  parties.  The  patent  In  suit 
contained  two  claims,  both  of  which  were  alleged  to  have  been  infringed. 
The  first  consisted  of  a  combination  in  an  elevator  of  a  hoisting  drum,  a 
cage  with  a  rope  supporting  it  attached  to  one  side  of  the  drum,  and  an  over- 
balance weight,  with  a  rope  supporting  it  attached  to  the  other  side  of  the 
drum.  The  second  consisted  of  the  same  elements,  and  a  worm  wheel  mount- 
ed on  the  same  shaft  as  the  drum,  and  a  worm  meshing  with  it  mounted 
on  a  shaft  transverse  to  that  of  the  drum.  These  claims  are  more  fully  ex-  . 
plained  In  the  opinion  which  follows.  The  case  having  been  brought  to  a 
hearing,  it  was  held  by  the  circuit  court  that  the  first  claim  of  the  patent 
was  void  by  reason  of  anticipation  by  former  patents;  that  it  was  unneces- 
sary to  determine  the  validity  of  the  second  claim,  for  the  reason  that  in  the 
opinion  of  the  court  it  was  not  infringed  by  the  use  of  the  elevator  com- 
plained of.  It  resulted  that  the  bill  was  dismissed.  The  complainant  ap- 
peals from  the  decree.    Further  facts  are  stated  in  the  opinion. 

Charles  M.  Peck,  for  appellant. 

Edwin  H.  Brown  and  Arthur  Stem,  for  appellee. 

Before  LURTON,  DAY,  and  SEVEREXS,  Circuit  Judges. 

SEVERENS,  Circuit  Judge,  having  stated  the  nature  of  the  case 
as  above,  delivered  the  opinion  of  the  court. 

The  Hinkle  patent,  on  which  this  suit  is  founded,  relates  to  the 
construction  of  elevators  used  for  carrying  passengers  and  freight 
in  a  cage  or  upon  a  platform  moving  up  and  down  through  a  shaft 
adapted  to  the  purpose.  Many  different  styles  of  apparatus  had 
been  employed  prior  to  his  application,  based  upon  the  same  gen- 
eral ideas,  and  some  of  them  having  such  close  resemblance  to 
his  own  as  to  make  it  necessary  to  institute  a  sharp  comparison  in 
order  to  ascertain  what,  if  any,  advance  in  the  nature  of  invention 
he  made  over  the  prior  condition  of  the  art.  He  gives  the  follow- 
ing statement  of  what  he  regarded  as  the  characteristics  of  his  in- 
vention : 

"My  invention  has  reference  to  an  arrangement  for  re-enforcing  the  lift- 
ing power  of  any  given  freight  or  passenger  elevator  without  Increasing  the 
working  power  of  the  engine  or  motor  that  drives  it;  and  it  consists  in  the 
application  of  an  overbalance  counterweight  for  overbalancing  the  weight  of 
the  cage,  and  in  the  Interposition  between  said  counterweight  and  the  cage 
of  a  self-acting  brake,  which  prevents  the  superior  weight  of  the  counter- 
balance from  being  transmitted  to  the  cage  and  engine  power  when  the  en- 
gine and  cage  are  standing  at  rest.  The  self-acting  brake  which  I  use  is  a 
43  C.C.A.— 6 
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worm  wheel  and  worm,  which  also  serves  as  a  gearing  for  transmitting  the 
power  of  the  engine  or  motor  to  the  cage  and  counterweight" 

The  following  Figs.  1  and  2  illustrate  his  construction: 


Fig  2 


Referring  to  the  figures  illustrated,  he  says: 

"Let  A  represent  the  cage,  which  is  suspended  In  the  usual  way  from  the 
hoisting  drum,  B,  by  means  of  the  rope,  C,  which  passes  up  over  puUeys, 
dd,  as  shown.  A  rope,  E,  is  also  secured  to  the  opposite  side  of  the  drum, 
B,  and  passes  up  over  a  pulley,  f,  and  to  the  opposite  end  of  this  rope  the 
counterweight,  G,  is  suspended.  The  drum.  B,  is  secured  upon  a  horizontal 
shaft,  h,  which  is  properly  supported  in  bearings,  and  to  this  shaft  is  also 
secured  a  worm  wheel,  I.  A  transverse  worm  or  screw  shaft,  J,  is  mounted 
in  l>ea rings,  either  below  or  above  the  worm  wheel,  at  right  angles  to  the 
shaft,  h,  so  as  to  engage  with  the  worm  wheel,  I,  and  to  this  shaft  the  power 
of  the  engine  or  other  motor  employed  is  applied.  It  wiU  now  be  seen  that 
this  worm  wheel  and  worm  serve  two  purposes — First,  as  a  gearing  for  trans- 
mitting the  motion  and  power  from  the  shaft,  J,  to  the  shaft,  h,  and  drum, 
B;  aud,  secondly,  as  a  self-acting  brake,  which  acts  instantly  when  the  rota- 
tion of  the  worm  shaft  ceases,  and  prevents  the  superior  weight  of  the 
counterweight  from  reacting  against  the  weight  of  the  cage,  so  that  both 
will  remain  at  whatever  position  they  are  In  when  the  rotation  of  the  worm 
shaft  .ceases." 
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Then  he  goes  on  to  describe  how  this  construction  can  be  utilized, 
and  the  advantage  of  it,  as  follows: 

"I  can  now  make  the  counterweight,  G,  as  much  heavier  than  the  cage  as 
1  wish,  and  its  overweight  will  assist  in  raising  the  loaded  cage,  while  the 
power  of  the  engine  or  motor  is  only  required  to  overcome  the  difference  in 
resistance  between  the  weight  of  the  cage  and  counterweight.  When  the 
empty  cage  is  lowered  again,  the  power  of  the  engine  is  still  required  to  over- 
t-ome  the  superior  weight  of  the  counterweight  on  the  opposite  side,  thus 
producing  a  uniform  strain  upon  the  engine  without  overstraining  it.  Sup- 
pose, for  instance,  that  the  cage  weighs  two  hundred  pounds,  and  suppose  that 
the  counterweight  weighs  four  hundred  pounds,  and  suppose  that  the  worm 
can  bear  with  safety  a  load  of  two  hundred  pounds,  1  can  then  raise  four 
hundred  pounds  in  the  cage,  besides  the  weight  of  the  cage  itself,  and  the 
engine  will  have  only  two  hundred  pounds  to  lift  when  the  cage  is  raised, 
and  the  same  amount  when  the  cage  is  lowered,  and  the  worm  gears  will  at 
no  time  be  subjected  to  a  strain  of  more  than  two  hundred  pounds;  whereas, 
with  a  simple  balance  weight,  such  as  has  heretofore  been  used,  no  more  than 
the  weight  of  the  cage  could  be  used  as  a  counterbalance  without  having 
it  react  to  lift  the  cage  as  soon  as  the  application  of  the  power  to  the  driv- 
ing shaft  ceased.  In  this  latter  case  I  would  be  able  to  raise  a  weight  of 
only  two  hundred  pounds  on  the  cage.  It  is  therefore  evident  that  I  am  able, 
by  using  my  overbalance  counterweight,  to  raise  twice  the  amount  of  weight 
on  a  certain  size  machine  as  heretofore;  or.  in  other  words,  it  enables  me 
to  do  the  same  amount  of  work  with  an  engine  of  half  the  capacity  as  has 
l>een  heretofore  required." 

And  he  adds: 

"In  case  it  is  desired  to  raise  a  load  of  more  than  ordinary  weight,  addi- 
tional weight  can  be  applied  to  the  overbalance  to  any  desired  extent  within 
the  limits  of  strength  of  the  rope  and  mechanism." 

His  claims  are  these: 

"(1)  In  an  elevator,  the  combination,  with  the  hoisting  drum,  B,  of  the 
cage,  A,  and  rope,  G,  thereof  attached  to  one  side  of  the  drum,  B,  and  the 
overbalance  weight,  G,  and  rope,  E,  thereof  attached  to  the  opposite  side 
of  the  drum,  B,  substantially  as  set  forth.  (2)  The  combination,  with  the 
drum,  B,  and  ropes,  C  and  E,  attached  to  the  opposite  sides  thereof,  and  sus- 
pending the  cage  and  overbalance  weight,  respectively,  of  the  power  shaft, 
J,  provided  with  the  worm,  as  described,  and  the  worm  wheel,  I,  mounted  on 
the  same  shaft  with  B,  as  set  forth." 

From  this  it  appears  that  the  features  which  he  contemplated 
as  new  were  the  overweighting  of  the  counterbalance,  and  the  em- 
ployment of  the  worm  gear  to  lock  fast  the  elevator  whenever  the 
motive  power  applied  to  the  worm  shaft  should  be  suspended. 

With  regard  to  the  overweighting  of  the  counterbalance,  the  in- 
ventor nowhere  states  the  extent  to  which  he  proposes  the  over- 
weighting shall  go,  except  as  he  shows  by  an  illustration  what,  by 
his  method,  a  certain  proportion  of  overweighting  will  accomplish. 
He  says  it  may  be  increased  as  one  wishes.  It  is  left  to  the  judg- 
ment of  the  user.  Counsel  for  the  appellee  contend  with  much 
force  that  this  lack  of  definiteness  leaves  the  user  to  the  necessity 
of  experimenting  to  find  out  how  the  apparatus  must  be  construct- 
ed and  arranged  in  order  to  realize  the  contemplated  advantage, 
and  that  the  statutory  requirement  fRev.  St.  §  4888)  in  this  regard 
is  not  fulfilled;  citing  Howard  v.  Stove  Works,  150  U.  S.  167, 14  Sup. 
Ct.  68,  37  L.  Ed.  1039;  In  re  Incandescent  Lamp  Patent,  159  U.  S. 
465, 16  Sup.  Ct.  75,  40  L.  Ed.  221,  and  the  cases  cited  by  Mr.  Justice 
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Brown  in  delivering  the  opinion  of  the  court  in  the  latter  case.  It 
is  clear  that  the  only  escape  from  this  criticism  is  to  construe  the 
patent  broadly  enough  to  cover  any  appreciable  overweight  beyond 
a  mere  balance,  and  possibly  enough  more  to  overcome  the  friction 
of  the  elevating  apparatus.  Perhaps,  if  that  would  save  the  patent, 
we  might  be  authorized  to  adopt  that  construction  upon  the  prin- 
ciple recognized  by  this  court  in  Soehner  v.  Range  Co.,  54  U.  S.  App. 
389,  28  C.  C.  A.  317,  84  Fed.  182.  But,  as  we  think  that  for  other 
and  more  certain  reasons  the  patent  cannot  be  sustained,  we  pass 
the  question  suggested  without  deciding  it. 

It  is  shown  by  the  evidence  that  several  patents  had  been  issued 
in  this  country  a  considerable  time  prior  to  Hinkle's  supposed  in- 
vention, for  elevators  and  improvements  therein,  in  some  of  which 
the  motive  power  was  communicated  through  worm  gearing,  having 
so  slight  a  pitch  in  some  cases  as  to  operate  as  a  deadlock  when  the 
movement  of  the  machinery  should  be  suspended,  and  in  which 
also  the  counterbalance  (a  thing  used  in  all  of  them)  was  so  over- 
weighted as  to  help  in  moving  the  load  on  the  platform  or  cage,  in 
both  these  respects  performing  the  same  functions  as  Hinkle  points 
out  to  be  the  peculiar  characteristics  of  his  own,  and  in  the  same 
way.  It  is  to  be  noted,  however,  that  no  express  mention  of  the 
worm  gear  being  so  pitched  as  to  operate  as  a  deadlock  was  made 
in  the  description  of  the  invention  in  such  former  patents.  Others 
show  the  presence  of  one  of  the  above-mentioned  characteristics 
without  the  other.  But  this  last-mentioned  circumstance  is  not 
material.  These  parts  of  the  machine  are  so  far  separated  and  out 
of  relation  to  each  other  that  it  would  require  only  the  commonest 
kind  of  skill  to  borrow  from  one  well-known  style  of  elevator  a  part 
of  the  operating  machinery  and  put  it  into  another  elevator,  to 
there  perform  the  same  function  that  it  did  in  the  first.  There  is  no 
invention  in  merely  selecting  and  putting  together  the  most  de- 
sirable partR  of  different  machines  in  the  same  art,  where  each 
operates  in  the  same  way  in  the  new  machine  as  it  did  in  the  old, 
and  effects  the  same  result.  No  principle  of  the  patent  law  stands 
on  plainer  reasons  than  this.  A  somewhat  leading  case  on  this 
subject  is  Hailes  v.  Van  Wormer,  20  Wall.  358,  22  L.  Ed.  241,  and  the 
principle  is  illustrated  by  the  decisions  of  this  court  in  the  following 
cases:  Manufacturing  Co.  v.  Bobbins,  43  U.  S.  App.  391,  21  C.  C.  A. 
198,  75  Fed.  17;  Stearns  v.  Bussell,  54  U.  S.  App.  591,  29  C.  C.  A. 
121,  85  Fed.  218;  Campbell  Printing-Press  &  Mfg.  Co.  v.  Duplex 
Printing-Press  .Co.  (decided  at  this  term)  41  C.  C.  A.  351, 101  Fed.  282. 

It  is,  of  course,  conceded  that  when  the  assembled  old  elements 
effect  a  new  mode  of  operation,  producing  a  more  beneficial  result, 
this  rule  does  not  hold.  In  such  case  a  deeper  insight  leading  to 
the  perception  of  new  results  from  new  co-ordinations  of  old  ele- 
ments may  be  exercised  in  a  degree  amounting  to  invention.  The 
distinction  is  clear,  though  it  may  happen,  as  it  constantly  does  in 
the  application  of  other  principles,  that  difficulty  may  be  found  in 
cases  which  hover  along  the  line  between  the  mere  assembling  of 
old  elements  and  the  putting  them  into  such  relations  that,  co- 
acting,  they  have  a  different  and  more  beneficial  mode  of  operation. 
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Counsel  for  the  appellant  contends  that  claim  1  of  the  Hinkle 
patent,  when  properly  construed,  is  co-extensive  with  claim  2,  be- 
cause he  says  the  parts  of  claim  2  omitted  in-  claim  1  are  included 
by  implication.  We  should  have  some  difficulty  in  agreeing  to  this 
conclusion ;  but  we  do  not  think  it  important  to  settle  the  question, 
because,  if  the  counsel  is  right,  the  benefit  of  the  patent  is  fully 
protected  by  claim  2. 

Referring,  now,  to  the  prior  patents  shown  in  the  record,  we  no- 
tice, first,  the  reissued  patent  No.  4,270  to  Otis,  of  February  21, 
1871.  This  patent  was  for  an  improved  hoisting  apparatus,  and  the 
patentee  says  that  his  "improvement  consists  in  the  combination 
of  a  counterpoise  with  the  hoisting  platform  or  cab  through  the  in- 
tervention of  the  hoisting  drum,  whereby  a  counterpoise  of  as  great 
a  weight  as,  or  of  a  greater  weight  than,  the  platform  or  cab  is  per- 
mitted to  be  used."  The  ropes  carrying  the  platform  and  the  coun- 
terpoise, respectively,  were  attached  to  the  drum  so  as  to  wind 
thereon  in  opposite  directions.  Thus,  when  the  drum  was  turned 
one  way,  the  platform  would  be  raised  and  the  counterpoise  lowered, 
and  vice  versa  when  the  drum  was  turned  the  other  way.  The 
patentee  says  of  this  construction,  that  "it  affords  the  advantage 
of  enabling  a  counterpoise  of  greater  weight  than  the  platform  to 
be  used,  so  that  not  only  can  the  platform  or  cab,  but  the  load  upon 
it,  or  a  portion  of  such  load,  be  counterbalanced."  He  also  refers 
to  a  "brake  or  stop  mechanism  used  in  connection  with  the  hoist- 
ing drum,"  but  does  not  specify  what  kind  of  a  brake. 

It  is  clear  that  his  construction  was  an  anticipation  of  so  muck 
of  Hinkle's  patent  as  relates  to  the  hoisting  apparatus,  as  distin- 
guished from  that  part  of  his  elevator  in  which  the  worm  gear  is 
located.  If,  at  the  time  when  Otis  made  his  application,  no  brake 
in  connection  with  the  hoisting  drum  had  ever  been  used,  his  patent 
might  have  been  available  to  cover  a  brake  of  the  kind  employed 
by  Hinkle.  Or,  if  worm  gearing  had  been  previously  used  for  that 
purpose,  it  would  come  within  the  suggestion  of  the  Otis  patent 
that  such  a  brake  would  fulfill  his  requirements 

Another  patent  was  that  to  Reedy,  No.  160,469,  of  March  2,  1895. 
This  patent  shows  the  same  general  arrangement  of  a  cage  or  plat- 
form, a  counterpoise,  a  hoisting  drum,  with  ropes  running  from  op- 
posite sides  thereof  to  the  platform  and  counterpoise,  except  that 
Reedy,  instead  of  fastening  the  ends  of  the  two  ropes  to  the  sides 
bf  the  drum  (called  a  sheave  in  the  patent,  but  in  reality  a  short 
drum),  wound  a  rope  around  the  drum  once  or  twice,  and*  extended 
the  ends  to  the  platform  and  counterpoise,  respectively,  by  which 
arrangement  the  rope  was  held  to  the  drum  by  friction.  The  coun- 
terbalance is  not  shown  to  have  been  overweighted,  or  that  anything 
more  than  a  mere  balancing  was  intended.  But  it  contained  the 
worm  gear  that  Hinkle  afterwards  adopted,  intended  and  constructed 
for  the  same  purposes,  namely,  to  operate  the  hoisting  apparatus,  and 
also  to  serve  as  a  deadlock  when  the  former  should  be  brought  to 
a  standstill;  for  the  patentee  says,  in  stating  the  nature  of  his  in- 
vention, that  the  hoist  is  driven  by  worm  gearing,  which  constitutes 
"a  reliable  lock  to  hold  the  hoisting  mechanism  in  any  position  in 
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which  it  may  be  in  stopping  it."  Hinkle,  therefore,  found  his  hoist- 
ing mechanism  in  the  Otis  patent,  and  the  worm  gear  for  driving  it 
and  to  serve  as  a  deadlock  in  the  Reedy  patent. 

But  in  the  Andrews  patent,  No.  185,270,  of  December  12,  1876, 
are  found  both  of  the  elements  which  Hinkle  relies  upon  as  the  dis- 
tinguishing features  of  his  invention,  unless  it  be  that  the  pitch 
of  the  worm  gear  is  not  stated j  that  is  to  say,  his  hoisting  apparatus, 
with  an  overweighted  counterbalance,  and  his  worm  gear  to  drive 
it.  In  one  of  the  forms  of  his  hoisting  apparatus  he  uses  a  drum 
having  V-shaped  grooves  around  it,  in  which  the  rope  supporting  the 
platform  at  one  end,  and  the  counterbalance  at  the  other,  is  wound 
and  held  by  friction,  upon  the  principle  employed  in  Reedy's  patent. 
In  another  form  he  says  that  the  ropes  may  ube  attached  to  the  drum, 
and  to  the  platform  and  its  counterbalance,  respectively,"  so  that 
they  shall  "have  equal  movements  in  opposite  directions."  Andrews 
utes  two  sets  of  rope  for.  the  purpose  of  safety,  but  this  is  a  mere 
duplication,  and  in  no  wise  affects  the  principle  or  mode  of  opera- 
tion. Then  he  says  he  uses  a  counterpoise  "for  the  purpose  of  bal- 
ancing the  car  and  its  load  to  a  greater  or  less  extent."  In  his  spec- 
ifications he  does  not  state  the  mechanism  by  which  his  elevator  is 
to  be  driven,  doubtless  for  the  reason  that  it  was  not  new,  and  he 
was  aware  he  could  make  no  claim  for  novelty  iu  it.  But  his  dia- 
grams show  that  it  was  intended  to  be  driven  by  worm  gear,  as  such 
mechanism  is  distinctly  shown.  Whether  it  had  such  a  pitch  as  to 
make  a  deadlock  when  the  elevator  was  at  rest  is  not  clearly  indi- 
cated, but  it  is  shown  that  it  is  a  principle  in  mechanics  that  worm 
gear  in  any  ordinary  form  of  construction,  while  it  may  operate 
freely  in  its  direct  or  forward  movement  from  power  applied  to  the 
worm  shaft,  offers  serious  resistance  to  reverse  motion  from  power 
applied  to  the  worm-wheel  shaft;  and  when  the  pitch  of  the  worm 
and  of  the  teeth  of  the  worm  wheel  is  less  than  six  degrees,  and  is 
at  rest,  it  is  immovable  by  power  applied  to  the  worm-wheel  shaft. 
It  is  therefore  a  question  of  form  whether  the  pitch  shall  be  made 
above  or  below  the  degree  at  which  it  will  form  a  lock,  and,  if  a 
mechanic  constructing  an  elevator  to  be  driven  by  worm  gear  were 
asked  to  put  in  something  which  would  hold  the  elevator  from  falling 
when  it  should  be  brought  to  rest,  it  would  seem  that  his  first  thought 
would  be  to  make  the  pitch  of  the  gear  slight  enough  for  that  pur- 
l>ose.  However,  as  we  have  already  shown,  the  problem,  if  such  it 
was,  had  already  been  worked  out,  and  a  gear  of  the  requisite  form" 
and  for  the  purpose  had  for  some  time  been  in  use.  Several  well- 
authenticated  prior  uses  of  elevators  of  similar  construction  to  those 
of  the  patents  last  mentioned,  and  to  that  of  the  patent  in  suit,  are 
shown  by  the  proofs,  some  of  them  having  most  of  the  features  of 
the  Hinkle  patent,  and  some  of  them  having  all.  We  shall  not  take 
space  to  describe  each.  One  of  them  was  installed  *in  the  Equitable 
Building  in  New  York  in  1870,  and  continued  in  use  for  many  years. 
It  is  shown  by  the  testimony  of  men  who  put  it  in,  by  the  original 
engineer  who  operated  it,  and  by  his  successor  and  others  familiar 
with  it,  that  it  contained  a  counterbalance  overweighted  at  times 
as  much  as  1,000  pounds,  and  at  others  in  different  degrees,  accord- 
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ing  to  the  requirements.  It  was  driven  by  worm  gear,  having,  as 
we  infer,  a  pitch  of  about  one-half  of  that  at  which  the  gear  would 
lock,  and  was  therefore  ample  to  accomplish  the  purpose.  It  appears 
to  have  been  the  sole  reliance  for  arresting  the  reverse  movement 
of  the  elevator  when  the  forward  movement  of  the  machinery  should 
be  suspended.  It  would  seem  that  this  elevator  embodied  all  the 
features  for  which  novelty  is  claimed  in  the  Hinkle  patent,  as  well 
as  all  the  elements  in  the  combination  claimed.  There  were  other 
subsidiary  features,  but  the  dominant  characteristics  were  the  same 
as  those  of  the  patent  in  suit. 

The  bill  of  complaint  charges  that  in  a  former  suit  brought  by 
the  complainant  in  the  circuit  court  for  the  Northern  district  of  Cali- 
fornia against  Mark  Sheldon,  of  which  it  is  alleged  the  predecessor 
of  the  defendant  herein,  and  with  whom  it  is  in  privity,  took  charge 
and  assumed  the  defense,  the  validity  of  the  Hinkle  patent  was 
found  and  determined  by  the  verdict  of  a  jury  and  the  judgment  of 
the  court.  In  the  answer  of  defendant  it  is  denied  that  the  defend- 
ant, or  its  predecessor,  participated  in  the  proceedings  in  that  case, 
and  it  is  claimed  that  for  that  and  other  reasons  the  judgment  therein 
cannot  be  used  as  an  estoppel.  It  is  not  proven  that  the  defendant 
herein,  or  its  predecessor,  did  in  fact  assume  the  defense  in  such 
former  suit,  nor  is  any  point  now  made  of  it  by  counsel  for  the  appel- 
lant 

If  we  were  to  assume,  as  the  court  below  did  for  the  purpose  of 
its  decision,  that  the  Hinkle  patent  was  not  anticipated  by  the  for- 
mer patents  shown  in  the  record,  we  should  still  think  that  its  stand- 
ing is  on  such  narrow  ground  that  the  use  complained  of  was  no  in- 
vasion of  the  rights  secured  thereby,  agreeing  in  this  respect  with 
the  view  of  the  judge  in  the  circuit  court  The  decree  of  the  court 
below  will  therefore  be  affirmed. 


(102  Fed.  086.) 

In  re  HORTON. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    June  4,  1900.) 

No.  18. 

Bankruptcy— Interest  ok  Trustee  in  Litigation  in  State  Court— Injunc- 
tion. 

Where,  four  months  prior  to  being  adjudicated  a  bankrupt,  a  debtor  sold 
certain  buildings,  under  an  agreement  with  the  vendee  that  if  any  liens 
were  established  against  the  property  the  latter  might  discharge  the  same 
out  of  part  of  the  purchase  price  retained  by  him,  and  thereafter  mechan- 
ics' liens  were  filed  against  the  buildings,  and  suits  brought  to  enforce  the 
same  In  a  state  court,  after  proceedings  in  bankruptcy  had  been  instituted 
against  the  vendor,  the  trustee  of  the  bankrupt  is  not  entitled  to  have  the 
suits  for  the  enforcement  of  the  liens  against  the  buildings  enjoined,  and 
the  proceedings  removed  to  the  bankrupt  court. 

Petition  for  Revision  of  Order  of  the  District  Court  of  the  United 
States  for  the  District  of  Nebraska,  in  Bankruptcy. 
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T.  J.  Mahoney,  for  petitioner. 

Myron  L.  Learned  and  Henry  E.  Maxwell  (J.  W.  Hamilton  and  John 
L.  Kennedy,  on  the  brief),  for  respondent. 

Before  CALDWELL,  SANBORN,  and  THAYER,  Circuit  Judges. 

THAYER,  Circuit  Judge.  This  is  a  petition  filed  under  section  24 
of  the  recent  bankrupt  act,  to  revise  in  matter  of  law  an  order  made 
by  the  district  court  of  the  United  States  for  the  district  of  Nebraska 
in  a  bankruptcy  proceeding.  The  bankrupt,  the  Greater  America 
Exposition,  a  corporation,  was  adjudicated  a  bankrupt  on  January 
5,  1900.  Theretofore,  on  September  7,  1899,  it  had  conveyed  certain 
buildings  which  belonged  to  it  to  the  Chicago  House- Wrecking  Com- 
pany. A  part  of  the  consideration  for  the  purchase  was  paid  by  the 
wrecking  company  in  cash.  The  balance  of  the  purchase  price  was 
retained  by  it  upon  an  understanding  or  agreement,  in  substance, 
that,  if  any  liens  were  established  against  the  property  sold,  the  wreck- 
ing company  might  discharge  the  same  out  of  the  proceeds  of  the 
sale  which  remained  unpaid.  Subsequently,  in  the  months  of  October 
and  November,  various  persons  filed  mechanics'  liens  against  the  build- 
ings, and  in  due  time  brought  suits  against  the  wrecking  company  and 
the  bankrupt  .corporation,  in  a  state  court,  to  enforce  the  liens.  There- 
upon the  trustee  of  the  bankrupt  filed  a  petition  in  the  United  States 
district  court  to  stay  the  prosecution  of  such  suits.  On  the  hearing  of 
the  application  the  district  court  made  an  order  staying  the  prosecu- 
tion of  said  suits  for  the  purpose  of  obtaining  a  personal  judgment 
against  the  bankrupt,  but  it  declined  to  stay  the  prosecution  of  the 
same  against  the  wrecking  company  for  the  purpose  of  establishing 
a  lien  against  the  res.  This  is  the  order  which  is  brought  before  us 
for  review.  We  are  satisfied  that  the  order  complained  of  was  a 
proper  order.  We  are  of  opinion  that  the  bankrupt  court  had  no  right 
to  stay  the  suit  to  enforce  the  lien  as  against  the  res  in  the  possession 
of  a  third  party,  to  wit,  the  wrecking  company,  although  the  trustee  of 
the  bankrupt  was  incidentally  interested  in  the  amount  of  the  lien 
which  might  be  established,  by  virtue  of  the  contract  which  the  bank- 
rupt had  entered  into  with  the  vendee.  The  fact  that  a  trustee  in 
bankruptcy  may  be  interested  in  the  result  of  a  litigation  which  is 
pending  between  third  parties  in  a  state  court  does  not  entitle  him  to 
have  the  proceedings  in  such  action  stayed,  as  between  such  third 
parties,  and  to  have  the  controversy  transferred  for  adjudication  to 
the  bankrupt  court.  Various  questions  arising  under  the  bankrupt 
law  were  discussed  on  the  argument,  but  we  find  it  unnecessary  to  con- 
sider them  on  the  present  occasion.  The  bankrupt  had  made  a  valid 
sale  of  the  property  in  controversy  before  proceedings  in  bankruptcy 
were  instituted  against  it.  It  had  no  interest  whatever  in  the  prop- 
erty against  which  the  plaintiffs  in  the  suits  pending  in  the  state  court 
were  seeking  to  establish  liens,  and,  having  no  interest  in  the  property 
itself,  the  trustee  of  the  bankrupt  cannot  successfully  claim  that  the 
jurisdiction  of  the  state  court  to  establish  liens  against  the  property 
should  be  ousted,  and  that  controversy  transferred  to  the  bankrupt 
court.  Finding  no  error  in  the  order  of  the  district  court,  the  peti- 
tion for  review  is  dismissed. 
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(102  Fed.  1002.) 

In  re  GORMULLY  &  JEFFREY  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit.    April  30,  1000.) 

No.  147. 

L  Bankruptcy— Acre  op  Bankruptcy— Suffering  Legal  Process. 

Bankruptcy  Act  18t>8,  §  3,  cl.  a,  providing  that  it  shall  be  an  act  of 
bankruptcy  if  an  insolvent  debtor  shall  suffer  a  creditor  to  obtain  a  pref- 
erence through  legal  proceedings,  and  not  vacate  or  discharge  the  same 
at  least  five  days  before  sale  of  the  property  affected,  does  not  apply  to  liens 
acquired  by  legal  proceedings  more  than  four  months  before  the  filing  of 
the  petition  in  bankruptcy,  and  which  therefore  will  not  be  dissolved  by  an 
adjudication. 

8.  Same. 

Where  executions  on  confessed  judgments  were  issued  and  levied  on 
goods  in  the  defendant's  store,  for  the  apparent  purpose  of  forestalling 
such  action  on  the  part  of  other  creditors,  and  after  the  levy  the  sheriff 
was  instructed  by  the  attorney  for  the  judgment  creditors  to  "do  nothing 
until  further  ordered,"  and  the  keeper  who  had  been  placed  in  charge 
was  withdrawn,  and  about  a  year  later  other  executions  on  the  same  judg- 
ments were  issued  and  levied  on  the  same  property,  held,  that  the  earlier  ex- 
ecutions had  become  dormant,  that  the  only  valid  lien  was  under  the  later 
executions,  and  that  the  defendant's  failure  to  discharge  the  preference 
acquired  by  such  lien,  within  five  days  before  the  sale,  was  an  act  of 
bankruptcy,  on  which,  a  petition  being  filed  within  the  next  four  months. 
an  adjudication  against  him  might  be  made. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

In  Bankruptcy.  This  was  a  petition  by  the  creditors  of  George  I). 
Ferguson,  seeking  to  have  him  adjudged  a  bankrupt.  From  an  ad- 
judication of  bankruptcy,  defendant  appeals. 

The  opinion  filed  below,  and  here  reprinted  from  95  Fed.  420,  was 
in  full  as  follows: 

BROWN,  District  Judge.  On  the  12th  day  of  April,  1899,  a  peti- 
tion was  filed  by  creditors  of  George  D.  Ferguson,  seeking  to  have 
him  adjudged  a  bankrupt  on  the  ground  that,  being  insolvent,  he  had 
not  vacated  a  preference  acquired  by  sheriff's  levy  on  his  stock  of 
goods  five  days  before  April  13, 1899,  on  which  day  the  sale,  as  adver- 
tised, was  to  take  place.  Bankruptcy  Act,  §  3,  cl.  a,  subd.  3.  The 
debtor  appeared  and  answered,  denying  only  the  act  of  bankruptcy 
alleged. 

The  evidence  shows  that  the  defendant  was  in  business  at  Mt.  Ver- 
non, Westchester  county;  that  on  the  13th  of  August,  1897,  six  judg- 
ments were  entered  against  him  on  confession,  in  favor  of  six  differ- 
ent creditors,  amounting  in  the  aggregate  to  $10,552.16;  that  on 
March  3,  1898,  executions  were  issued  to  the  sheriff  of  that  county 
upon  four  of  those  judgments  amounting  to  about  f  8,900,  under  which 
the  sheriff  made  a  levy  on  goods  in  the  defendant's  store  and  put  in 
charge  thereof  an  employ^  of  the  defendant.  A  few  days  afterwards 
the  sheriff  was  directed  by  the  attorney,  who  is  the  same  in  all  the 
judgments  and  executions,  "to  let  the  property  remain  there  and  do 
nothing  until  further  ordered."     Soon  after  the  issue  of  these  execu- 
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tions,  a  judgment  was  recovered  against  the  defendant  in  a  suit  by 
one  Smith,  on  which  an  execution  was  issued,  and  a  stay  thereon  ob- 
tained by  the  defendant  shortly  before  April  1,  1898,  with  an  under- 
taking on  appeal,  which  judgment  was  afterwards  paid;  and  the  dep- 
uty who  had  all  the  executions  testifies,  that  having  understood  that 
the  stay  referred  to  all  of  the  executions,  he  "withdrew  the  keeper" 
on  April  1,  1898;  that  nothing  further  was  done  under  said  execu- 
tions; that  on  February  8,  1899,  one  of  the  petitioning  creditors  ob- 
tained a  judgment  against  the  debtor  in  New  York  county  for  f6,802.- 
GO,  and  that  on  the  10th  of  February,  1899,  executions  were  again  is- 
sued by  the  same  attorney  upon  the  four  judgments  first  mentioned, 
and  also  upon  the  two  other  judgments  first  above  mentioned; 
that  en  the  receipt  of  the  last  six  executions,  the  sheriff  requested 
the  attorney  to  withdraw  the  four  executions  first  issued,  which  the 
attorney  declined  to  do;  that  a  levy  was  again  made  under  the  six 
executions  on  the  same  goods  on  the  following  day,  under  which  a 
sale  was  afterwards  advertised  for  April  13th,  as  above  stated. 

It  was  admitted  that  the  goods  levied  upon  under  each  levy  were 
much  less  in  value  than  the  amount  of  the  four  executions  first  is- 
sued; so  that  if  at  the  time  of  the  issuing  of  the  six  executions  in 
February,  1899,  the  levy  under  the  four  executions  issued  in  March, 
1898,  were  still  valid,  no  benefit  could  accrue  to  the  two  executions 
first  issued  in  February,  1899,  nor  could  any  "preference"  be  thereby 
acquired. 

For  the  petitioning  creditors  it  is  contended,  first,  that  the  execu- 
tions issued  in  March,  1898,  had  become  dormant,  by  the  intervention 
of  the  attorney,  directing  no  further  proceedings  thereon  until  further 
ordered;  and  second,  that  even  if  they  were  not  dormant,  the  failure 
of  the  debtor  to  discharge  a  preference  acquired  by  those  executions 
five  days  before  the  day  of  sale,  was  an  act  of  bankruptcy  within  sub- 
division 3,  cl.  a,  of  section  3. 

1.  As  to  the  last  point,  although  the  case  would  be  literally  within 
the  language  of  subdivision  3,  it  does  not,  I  think,  lie  within  its  in- 
tent. Subdivision  3  should  be  construed  in  connection  with  the  pro- 
visions of  section  67.  That  section  provides  that  all  "levies 
*  *  *  at  any  time  within  four  months  prior  to  filing  the  petition 
shall  be  deemed  null  and  void  in  case  the  debtor  is  adjudged  a  bank- 
rupt." If  the  levy  of  March,  1898,  was  valid,  and  remained  a  contin- 
uous lien,  assuming  that  the  lien  was  lawfully  acquired,  the  prefer- 
ence gained  thereby  being  long  before  the  bankruptcy  act  was  passed, 
and  more  than  four  months  prior  to  the  filing  of  the  petition  it  could 
not  now  be  disturbed.  The  act  of  bankruptcy  referred  to  in  subdivi- 
sion 3,  cl.  a,  of  section  3,  must  I  think  be  limited  to  such  acts  as  by 
construction  of  law  and  in  the  view  of  the  bankruptcy  act,  work  an 
injury  to  other  creditors  by  securing  to  them  a  preference  which  the 
bankruptcy  law  is  designed  to  prevent.  The  language  of  this  sub- 
division shows  this  intent.  This  cannot  apply,  therefore,  to  such 
levies  and  liens  as  are  acquired  long  prior  to  the  passage  of  the  act 
and  more  than  four  months  prior  to  the  petition,  which  the  bankrupt 
act  does  not  vacate  or  disallow.  Such  a  lien  the  debtor  cannot  be 
required  to  satisfy  or  vacate. 
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2.  A  careful  consideration  of  the  facts  and  circumstances  proved 
leaves  no  doubt  in  my  mind,  however,  that  the  levies  and  the  four  ex- 
ecutions of  March,  1898,  had  become  dormant  through  the  instruc- 
tions of  the  attorney  of  the  judgment  creditors  about  April  1st,  after 
the  Smith  judgment  was  secured,  to  do  nothing  till  further  orders. 
In  the  case  of  Hickok  v.  Coates,  2  Wend.  419,  422,  Savage,  C.  J., 
says: 

"Nor  is  it  necessary  that  the  delay  should  have  been  made  with  a  view  to 
defraud  any  one.  Where  the  plaintiff  in  an  execution  directs  an  indefinite  stay 
of  proceedings,  such  direction  is  a  supersedeas  to  the  execution  so  far  as  third 
persons  are  concerned." 

Many  other  cases  hold  the  same  doctrine  in  various  forms,  which 
is  reaffirmed  in  Sage  v.  Woodin,  60  X.  Y.  578,  584.  The  fact,  more- 
over, that  the  executions  of  March,  1898,  and  February,  1899,  were 
each  time  issued  just  previous  to  the  time  when  executions  in  favor 
of  other  creditors  were  to  be  anticipated  on  judgments  just  recovered 
by  them,  and  the  delay  of  many  months  in  the  issue  of  the  original 
executions  after  the  confessions  of  judgment,  and  the  subsequent  in- 
structions to  do  nothing  further  after  Smith's  execution  was  super- 
seded and  the  appointment  and  withdrawal  of  the  debtor's  employ^ 
as  keeper — all  afford  strong  presumptive  evidence  that  the  issue  of 
the  executions  in  March,  1898,  was  designed  only  as  a  cover  and  a 
shield  against  other  claims.  I  must  find,  therefore,  that  those  exe- 
cutions had  become  dormant;  and  that  the  only  valid  sale  and  lien 
was  under  the  six  executions  issued  on  February  10,  1899.  As  those 
executions  were  issued  within  less  than  four  months  of  the  filing  of 
the  petition  and  the  bankrupt  failed  to  discharge  the  preferential  lien 
thereby  acquired  five  days  before  the  day  of  sale,  under  the  construc- 
tion given  to  the  present  act,  I  must  adjudge  the  debtor  a  bankrupt. 
In  re  Reichman,  91  Fed.  624. 

Ordered  accordingly. 

Roger  M.  Sherman,  for  appellant. 
D.  B.  Ackerman,  for  appellees. 

Before  WALLACE,   LACOMBE,  and  SHIPMAN,  Circuit  Judges. 
PER  CURIAM.    Order  affirmed  on  opinion  of  court  below. 


(102  Fed.  10O4.) 

In  re  MORRIS  et  al. 

(Circuit  Court  of  Appeals,  Second  Circuit.    May  5.  1900.) 

No.  1GS. 

I.  Invoiajntart  Bankruptcy— Corporations— Water  Company. 

A  water-supply  company,  engaged  in  the  business  of  obtaining,  trans- 
porting, and  supplying  pure  water  for  municipal  and  domestic  use,  receiv- 
ing compensation  from  consumers  in  the  shape  of  fixed  rentals,  Is  not  "en- 
gaged principally  in  trading  or  mercantile  pursuits,"  within  the  meaning  of 
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Bankr.  Act  1808,  §  4b,  although  It  obtains  part  of  Its  water  supply  by  pur- 
chase, and  therefore  is  not  liable  to  be  adjudged  bankrupt  upon  involun- 
tary proceedings  agaiust  it. 

2.  Same. 

Although  a  water  company  may  be  authorized  by  its  charter  to  "buy* 
sell,  use,  and  deal  in  water  for  power,  manufacturing,  and  hydraulic  pur- 
poses," yet,  if  its  business  is  actually  confined  to  supplying  water  for  do- 
mestic consumption  and  to  municipal  fire  departments,  it  cannot  be  said  to- 
be  "engaged  principally  in  trading  or  mercantile  pursuits." 

8.  Same— Quasi  Public  Corporations. 

Semble,  a  corporation  otherwise  amenable  to  the  bankruptcy  law  Is  not 
exempted  from  its  operation  on  the  ground  of  being  a  quasi  public  corpora- 
tion and  subserving  a  public  use,  if  its  franchise  is  assignable,  so  that  its 
functions  might  be  exercised  by  any  transferee  to  whom  its  powers  might 
pass  through  proceedings  in  bankruptcy. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

In  Bankruptcy.  This  was  a  petition  to  have  the  New  York  & 
Westchester  Water  Company,  a  corporation,  adjudged  a  bankrupt. 
Petitioners  appeal  from  an  order  dismissing  the  petition. 

The  opinion  filed  below,  and  here  reprinted  from  98  Fed.  711,  was 
in  full  as  follows: 

BROWN,  District  Judge.  This  matter  arises  upon  a  petition  of 
various  creditors  of  the  New  York  &  Westchester  Water  Company  to 
have  that  coi*poration  adjudged  a  bankrupt,  alleging  its  insolvency 
and  several  acts  of  bankruptcy.  The  answer  to  the  petition  as  waa 
ruled  upon  the  hearing  of  the  issue,  a  jury  trial  being  waived,  ad- 
mitted in  effect  the  insolvency  of  the  corporation,  but  denied  the  acts, 
of  bankruptcy  alleged,  and  also  denied  the  jurisdiction  of  the  court, 
on  the  ground  that  this  corporation  is  not  subject  to  the  provisions 
of  the  bankrupt  act  (section  4b),  because  not  "engaged  principally  in 
manufacturing,  trading,  printing,  publishing  or  mercantile  pursuits," 
as  alleged  in  the  petition.  The  evidence  as  respects  the  acts  of  bank- 
ruptcy is  somewhat  complicated;  but  from  the  conclusions  I  have  ar- 
rived at  on  the  other  branches  of  the  case,  it  will  not  be  necessary  to 
consider  that  subject. 

The  company  was  incorporated  under  the  Laws  of  1873  of  the  state 
of  New  York,  for  the  supply  of  pure  and  wholesome  water  to  the 
village  of  Westchester  and  others,  under  contract  with  the  local  au- 
thorities. By  an  amendment  of  its  charter  in  1895,  its  business  and 
powers  were  extended  so  as  to  include  the  right  "to  accumulate,  con- 
duct, store,  furnish,  buy,  sell,  use  and  deal  in  water  for  power,  manu- 
facturing and  hydraulic  purposes."  Its  water  supply  was  derived 
mainly  from  the  Hutchinson  river  in  Westchester  county  and  from 
wells  and  other  sources  of  supply  owned  or  leased  by  the  company. 
It  had  some  80  miles  of  mains  laid  in  the  streets  of  the  several  vil- 
lages supplied  with  water,  and  received,  both  from  the  public  authori- 
ties, as  well  as  from  private  citizens,  large  rentals  for  the  supply  of 
water  distributed  for  private  and  public  uses.  On  December  31, 1897^ 
a  contract  Avas  executed,  dated  December  2d,  with  the  city  of  New 
York,  whereby  the  latter  authorized  this  company  to  tap  the  city's 
Bronx  river  supply  pipe  in  Yonkers,  and  to  draw  therefrom  not  to 
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exceed  500,000  gallons  per  day,  to  be  paid  for  by  the  corporation  at 
the  rate  of  10  cents  per  1,000  gallons,  by  assigning  to  the  city  authori- 
ties "hydrant  rentals"  to  become  due  from  the  city  for  water  sup- 
plied to  it  by  the  company  for  fire  protection  in  the  Twenty-Fourth 
ward;  with  the  privilege  to  the  company  of  severing  such  connection 
with  the  supply  pipe  at  pleasure  and  of  discontinuing  the  taking  of 
water  from  the  city  supply,  and  the  privilege  of  subsequently  again 
making  connection  and  resuming  the  use  of  the  water,  as  the  company 
might  desire. 

For  some  period  preceding  the  trial,  how  long  does  not  appear, 
the  company  had  been  drawing  from  the  city's  supply  at  about  the 
average  rate  allowed  of  500,000  gallons  per  day.  This  was  resorted 
to,  as  I  infer  from  the  evidence,  to  insure  a  uniform  distribution  to 
the  company's  customers,  partly  in  consequence  of  inefficiency  in  one 
of  the  company's  pumps  and  machinery,  and  the  liability  to  occasional 
breakdowns,  and  partly  to  insure  a  full  supply. 

Although  the  company,  by  the  amendment  to  its  charter,  above  re- 
ferred to,  was  empowered  "to  buy  and  sell  water  for  power,  manu- 
facturing and  hydraulic  purposes,"  this  power  does  not  appear  ever 
to  have  been  used,  since  it  has  neArer  supplied,  according  to  the  testi- 
mony, any  water  for  those  purposes,  nor  done  any  commercial  or 
mercantile  business;  "but  has  confined  itself  entirely  to  obtaining 
and  furnishing  water  for  the  customers,  cities  and  municipal  bor- 
oughs mentioned,"  that  is,  to  the  residents  of  the  villages,  and  to  the 
municipal  corporations  referred  to,  for  fire  purposes  and  the  supply 
of  fire  hydrants.  At  Pelhamville  the  company  had  16  driven  wells; 
and  besides  the  amount  drawn  from  the  city's  supply  pipe,  the  ordi- 
nary consumption  from  the  company's  own  sources  of  supply  was 
about  750,000  gallons  daily. 

I  am  of  opinion  that  this  water  company  is  not  within  the  pro- 
visions of  the  bankrupt  act,  because  not  "engaged  principally  in  either 
trading  or  mercantile  pursuits,"  in  the  sense  in  which  I  think  those 
words  are  used.  The  question  depends  entirely  upon  the  proper  con- 
struction to  be  given  to  those  words,  since  there  are  plainly  no  other 
words  in  the  present  act  that  could  include  an  incorporated  water 
company  like  this. 

The  act  of  1898  is  much  more  limited  in  its  application  to  corpora- 
tions than  the  act  of  1867.  By  the  latter  act  it  was  declared  (section 
5122,  Rev.  St.)  to  "apply  to  all  moneyed,  business  or  commercial  cor- 
porations and  joint  stock  companies."  The  present  act  is  restricted 
to  corporations  "engaged  principally  in  manufacturing,  trading,  print- 
ing, publishing,  or  mercantile  pursuits." 

The  intention  of  congress  greatly  to  restrict  the  application  of  the 
present  act  appears  manifest,  not  only  from  comparison  of  the 
phraseology  of  the  two  acts,  but  also  from  the  report  of  the  con- 
gressional conference  committee  upon  this  point,  showing  that  at 
least  railroad  and  transportation  corporations  and  banks  were  in- 
tended to  be  omitted  and  left  to  be  dealt  with  under  the  state  laws. 
31  Cong.  Rec.  p.  6247,  June  28,  1898.  In  the  recent  case  of  In  re 
Cameron  Town  Mut  Fire  Lightning  &  Windstorm  Ins.  Co.  (D.  C.) 
96  Fed.  756,  it  was  accordingly  held,  that  the  present  act  does  not 
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apply  to  a  mutual  insurance  company,  and  the  petition  in  that  case 
was  dismissed.  On  the  point  here  considered,  Phillips,  J.,  observes: 
"Can  It  be  said  that  a  company  'organized  for  the  sole  purpose  of  mutually 
insuring  the  property  of  the  members,  and  for  the  purpose  of  paying  any  loss 
incurred  by  any  member  thereof  by  assessment'  is  principally  engaged  in  a 
mercantile  pursuit?  When  the  legislature  changed  the  statute  from  'moneyed, 
business  or  commercial  corporations'  to  the  language  'principally  engaged  in 
mercantile  pursuits,'  it  is  to  be  presumed  it  was  done  for  a  purpose.  The  word 
'mercantile/  in  its  ordinary  acceptation,  pertains  to  the  business  of  merchants, 
and  has  'to  do  with  trade,  or  the  buying  and  selling  of  commodities.'  A  mer- 
chant is  one  who  traffics,  or  who  buys  and  sells  goods  or  commodities.  •  *  * 
The  term  'mercantile  pursuit'  necessarily  carries  with  it  the  idea  of  traffic,  the 
buying  of  something  from  another  or  the  selling  of  something  to  another, 
and  is  allied  to  trade.  This  concern  has  nothing  in  its  business  of  the  charac- 
ter of  mercantile  pursuit."    96  Fed.  757,  758. 

The  case  of  a  water  company  like  this,  obtaining  by  purchase  about 
two-fifths  of  the  supply  which  it  furnishes  to  its  customers,  is  not 
so  clearly  excluded  as  a  mutual  insurance  company.  But  in  each 
case  as  it  arises  the  limitations  imposed  by  the  act  must  be  care- 
fully observed.  No  such  corporation  can  be  subjected  to  the  operation 
of  the  bankrupt  law,  nor  can  the  court  acquire  jurisdiction  over  it. 
unless  it  is  found  to  be  "engaged  principally  in  trading  or  mercantile 
pursuits."  These  words  must  be  interpreted  in  the  sense  in  which 
they  are  commonly  used  and  received,  and  not  in  any  strained  or 
unnatural  sense  for  the  purpose  of  including  or  of  excluding  par- 
ticular corporations. 

In  Bouv.  Law  Diet,  a  trader  is  defined  as  "one  who  makes  it  his 
business  to  buy  merchandise  or  goods  and  chattels  and  to  sell  the 
same  for  the  purpose  of  making  a  profit."  Black,  Law  Diet.,  says: 
"One  whose  business  is  to  buy  and  sell  merchandise  or  any  class  of 
goods  deriving  a  profit  from  his  dealings  f  and  the  weight  of  au- 
thority seems  to  be,  that  the  proper  description  of  the  business  of 
a  trader  includes  both  buying  and  selling,  either  goods  or  merchan- 
dise, or  other  goods  ordinarily  the  subject  of  traffic.  Per  Lord  El- 
lenborough,  in  Sutton  v.  Weeley,  7  East,  442;  Thompson,  C.  J.,  in 
Wakeman  v.  Hoyt,  28  Fed.  Cas.  1351;  Lowell,  J.,  in  Re  Chandler,  4 
N.  B.  R.  213,  5  Fed.  Cas.  447;  In  re  Smith,  2  Low.  69,  22  Fed.  Cas. 
395;  Love  v.  Love,  15  Fed.  Cas.  999. 

The  words  "mercantile  pursuits"  may  have  a  little  broader  signi- 
fication than  "trading."  "Mercantile"  is  defined  by  the  Century  Dic- 
tionary as  "having  to  do  with  trade  or  commerce;  of  or  pertaining 
to  merchants,  or  the  traffic  carried  on  by  merchants;  trading;  com- 
mercial." It  signifies  for  the  most  part  the  same  thing  as  the  word 
"trading";  and  by  "mercantile  pursuits"  is  meant  the  buying  and 
selling  of  goods  or  merchandise  or  dealing  in  the  purchase  and  sale 
of  commodities,  and  that  too  not  occasionally  or  incidentally,  but 
habitually  as  a  business.  Norris  v.  Com.,  27  Pa-  St.  494;  Com.  v. 
Natural  Gas  Co.,  32  Pittsb.  Leg.  J.  310. 

Selling  merely  the  natural  products  of  one's  own  land,  it  has  been 
held,  does  not  constitute  trading,  or  a  mercantile  pursuit,  even  though 
some  yearly  purchases  may  be  made  by  the  seller  in  order  to  keep  up 
his  regular  supply.  In  re  Woods,  7  N.  B.  R.  128,  Fed.  Cas.  No.  17,- 
990;   Port  v.  Turton,  2  Wils.  169;   In  re  Cleland,  2  Ch.  App.  460; 
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Ex  parte  Gallimore,  2  Rose,  424.  These  terms  are  restricted  also  to 
dealings  in  merchandise,  goods  or  chattels,  the  ordinary  subjects  of 
commerce;  so  that  a  railroad  contractor,  or  a  speculator  in  stocks, 
whether  on  his  own  account,  or  as  broker,  is  not  deemed  a  trader  or 
merchant.  In  re  Smith,  2  Low.  69,  22  Fed.  Cas.  395;  In  re  Marston, 
5  Ben.  313,  16  Fed.  Cas.  857;  In  re  Woodward,  8  Ben.  563,  30  Fed. 
Cas.  542;  In  re  Moss,  19  N.  B.  R.  132,  17  Fed.  Cas.  901,  per  Choate, 
J.  It  has  also  been  held  that  incidental  purchases  or  sales  by  a 
person  not  otherwise  a  trader,  will  not  make  him  such.  Lord  Eldon, 
Ex  parte  Gallimore,  2  Rose,  424;  Patten  v.  Browne,  7  Taunt.  409; 
In  re  Duff  (D.  C.)  4  Fed.  519,  per  Choate,  J.;  In  re  Kimball  (C.  C.) 
7  Fed.  461,  per  Lowell,  J. 

No  doubt  the  powers  of  a  corporation  are  to  be  determined  by  its 
charter  and  by  the  statutes  applicable  to  it.  The  amendment  of  the 
charter  of  this  corporation  authorized  it  "to  buy,  sell,  use  and  deal  in 
water  for  power,  manufacturing  and  hydraulic  purposes."  As  above 
stated,  however,  the  evidence  is  that  it  did  not  furnish  water  for 
these  purposes;  and  under  the  bankrupt  act  the  question  is,  not 
how  extensive  the  company's  powers  may  be,  but  in  what  pursuits 
the  corporation  is  in  fact  principally  engaged,  and  whether  these  pur- 
suits are  principally  trading  or  mercantile. 

In  view  of  the  above  definitions  and  precedents,  it  seems  to  me  a 
strained  and  unnatural  use  of  terms  to  describe  the  ordinary  busi- 
ness of  a  water-supply  company  as  a  "trading  or  mercantile  pur- 
suit." In  common  parlance,  I  think  such  a  business  would  never  be 
so  described;  and  if  only  those  corporations  are  subject  to  the  bank- 
rupt act  that  are  engaged  in  "trading  or  mercantile  pursuits"  in 
the  commonly  received  meaning  of  those  words,  I  do  not  see  how 
water-supply  companies  can  fairly  be  held  to  be  within  the  act.  In 
the  case  of  First  Nat.  Bank  v.  Council  Bluffs  City  Waterworks  Co., 
50  Hun,  412,  9  N.  Y.  Supp.  859,  the  court  observes:  "This  water  com- 
pany was  not  a  trading  or  banking  corporation." 

This  view  is  confirmed  by  observing  more  particularly  the  precise 
nature  of  such  a  company's  business,  its  undertaking,  its  methods 
and  its  mode  of  compi  nsation. 

Its  business  is  to  obtain  pure  water,  and  by  means  of  mains  and 
pipes,  to  transport  it  from  its  sources,  often  through  long  distances, 
under  considerable  pressure,  so  as  to  serve  its  customers  by  a  run- 
ning stream  at  the  elevations  desired. 

Water  is  a  natural  product.  In  its  natural  condition,  it  is  not 
usually  considered  merchandise.  At  the  sources  of  supply,  when  the 
company's  plant  is  once  established,  the  water  itself  costs  little  or 
nothing.  In  its  natural  state,  it  has  no  commercial  value.  When 
bottled  or  inclosed  in  casks  and  put  upon  the  market,  it  becomes  a 
commodity,  and  is  a  subject  of  trade  and  commerce  in  the  proper 
sense.  But  that  is  not  the  business,  nor  would  that  meet  the  re- 
quirements, of  a  water-supply  company.  Such  a  company  does  not 
sell  water  as  a  commodity  deliverable  from  hand  to  hand  in  specific 
quantities,  or  at  any  specific  price.  The  characteristic  feature  of  its 
business,  as  I  have  said,  is  to  transport  the  water  as  a  running 
stream  and  in  its  natural  condition,  from  the  sources  of  supply  to 
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the  elevations  at  which  it  is  to  be  served.  Its  cost  to  the  company 
is  chiefly  the  cost  of  transportation  under  pressure;  and  what  its 
customers  pay  to  the  company,  is  not  the  price  of  any  specific  amount 
of  water,  as  upon  a  direct  sale,  but  for  the  use  of  the  company's 
transportation  service,  in  the  form  of  rentals  for  the  privilege  of 
tapping  its  mains  or  pipes  and  drawing  therefrom.  The  rentals  no 
doubt  vary  with  reference  to  the  number  and  size  of  pipes  used  and 
the  amount  of  water  liable  to  be  drawn;  but  when  fixed,  the  rentals 
are  payable  irrespective  of  the  particular  amount  drawn,  or  whether 
any  water  is  drawn  or  not. 

These  circumstances  seem  wholly  to  distinguish  the  business  of  a 
water  company  from  a  trading  or  mercantile  pursuit,  as  those  words 
are  commonly  understood.  The  leading  idea  of  the  company  is,  not 
to  trade  or  traffic  in  water  as  merchandise,  but  to  transport  it  under 
pressure  from  distant  sources  to  the  consumer  in  the  form  above 
stated,  renting  out  privileges  to  draw  from  its  pipes.  This  charac- 
teristic feature  naturally  brings  such  companies  within  the  classi- 
fication of  transportation  companies,  among  which  it  is  recognized 
and  classified  by  the  Laws  of  New  York,  in  the  revision  of  the  laws 
entitled,  "An  act  in  relation  to  transportation  corporations,  except- 
ing railroads."  Laws  1890,  c.  566.  This  chapter  treats  of  ferry, 
navigation,  stage-coach,  tramway,  pipe-line,  waterworks,  gas  and 
electric  light,  telegraph  and  telephone,  turnpike,  plank-road  and 
bridge  corporations.  This  statutory  classification  is,  I  think,  founded 
upon  the  true  conception  of  the  main  functions  of  the  company,  which 
excludes  it  from  the  class  of  trading  or  mercantile  pursuits  intended 
by  the  bankrupt  act. 

The  "contract  with  the  city  by  which  the  company  recently  secured 
about  two-fifths  of  the  water  supplied  by  it  to  the  different  villages 
and  municipal  corporations  for  private  and  public  uses,  certainly 
does  not  change  the  essential  character  of  its  business,  nor  make 
it  principally  engaged  in  trading  or  commercial  pursuits.  That  was 
but  a  single  contract  incidental  to  the  general  purpose  of  the  corpo- 
ration, and  to  enable  it  to  furnish  a  regular  and  unfailing  supply 
through  its  mains,  but  terminable  at  pleasure  when  its  machinery 
and  other  sources  of  supply  should  be  more  complete. 

Considerable  has  been  said  in  argument  on  the  question  whether 
water  companies  like  this,  incorporated  under  the  act  of  1873,  are 
quasi  public  corporations,  exercising  in  some  degree  a  governmental 
agency.  So  far  as  any  such  claim  might  exempt  these  corporations 
from  taxation,  it  was  rejected  by  the  court  of  appeals  in  the  Case  of 
the  Mills  Waterworks  Co.,  97  N.  Y.  97.  The  language  of  Danforth, 
J.,  in  delivering  the  opinion  of  the  court  in  that  case,  seems  to  deny 
the  exercise  by  such  companies  of  any  public  functions  whatever, 
or  that  the  company's  means  are  devoted  to  any  public  use,  or  other 
than  simply  to  the  earning  of  money  for  the  corporation's  own  use. 
The  general  language  employed  seems  to  go  beyond  the  require- 
ments of  the  case.  It  is,  however,  well  settled  in  other  cases  that 
such  companies  do  subserve  a  public  use  so  far  as  to  justify  the  exer- 
cise of  the  right  of  eminent  domain;  and  that  the  uses  they  sub- 
serve are  none  the  less  public,  because  procured  through  private 
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enterprise.  Water  Co.  v.  Stanley,  39  Hun,  424,  426,  affirmed  in  103 
X.  Y.  650;  Waterworks  Co.  v.  Bird,  130  N.  Y.  249,  259,  29  N.  E.  246. 
And  the  same  view  has  been  frequently  expressed  in  the  federal 
courts.  San  Diego  Land  &  Town  Co.  v.  City  of  National  City,  174 
U.  S.  739,  755,  19  Sup.  Ct.  804,  43  L.  Ed.  1154;  New  Orleans  Gas- 
light Co.  v.  Louisiana  Light  &  Heat  Producing  &  Mfg.  Co.,  115  U. 
S.  650,  669,  6  Sup.  Ct.  252,  29  L.  Ed.  516;  Walla  Walla  Water  Co. 
v.  City  of  Walla  Walla  (C.  C.)  60  Fed.  957,  960. 

I  do  not  attach  much  importance,  however,  to  any  quasi  public 
character,  more  or  less,  that  water  companies  may  have  in  conse- 
quence of  the  public  uses  they  subserve.  For  the  franchises  of  this 
company,  by  its  contract  with  the  local  authorities,  are  assignable; 
so  that  there  is  nothing  to  prevent  the  exercise  of  its  functions  by 
any  transferee  to  whom  its  powers  might  pass  through  bankruptcy 
proceedings,  if  lawfully  subject  to  the  operation  of  the  bankrupt 
act.  For  the  reasons  previously  stated,  however,  I  do  not  think  this 
company  is  within  the  act,  and  the  petition  is,  therefore,  dismissed. 

M.  R.  Crow,  for  appellant  Morris. 
Wm.  L.  Marshall,  for  appellant  Bouker. 
Allan  McCulloch,  for  appellee. 

Before  WALLACE,  LACOMBE,  and  SHIPMAN,  Circuit  Judges. 
PER  CURIAM.    Affirmed  on  the  opinion  of  the  court  below. 


(102  Fed.  1004.) 

PRASE  v.  WHITE  MFG.  CO.  et  al. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    May  14,  1900.) 

No.  1,192. 

Patents— Want  op  Invention— Woven  Wire  Mats. 

The  Pease  patent,  No.  399,554,  for  a  woven-wire  mat  and  scraper,  as 
to  claim  3,  is  void  for  lack  of  invention  or  patentable  novelty. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Minnesota. 

This  is  a  suit  for  infringement  of  a  patent  and  for  an  accounting. 
From  a  decree  dismissing  the  bill,  complainant  appeals. 

The  opinion  filed  below,  and  here  reprinted  from  89  Fed.  589,  was 
in  full  as  follows: 

IX)CHREN,  District  Judge.  This  suit  was  brought  to  restrain  the 
defendants  from  alleged  infringement  of  letters  patent  No.  399,554,  for 
woven-wire  mat  and  scraper,  issued  to  complainant  March  12,  1889, 
and  for  an  accounting  of  profits.  On  the  hearing  it  was  conceded  that 
May  l,  1885,  should  be  taken  and  accepted  as  the  date  of  complain- 
ant's alleged  invention.  The  complainant  contends  that  the  mat 
and  scraper  woven  of  spiral  wires,  manufactured  and  sold  by  the  de- 
43  C.C.A.— 7 
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fendant  the  White  Manufacturing  Company,  infringes  claims  1  and  3 
of  the  complainants  said  patent,  wherein  he  claims  as  his  invention: 

"(1)  As  an  Improved  article  of  manufacture  a  wire  mat  and  scraper  com- 
posed of  a  system  of  primary  coils  interwoven  with  each  other,  and  a 
transverse  system  of  locking  coils  interwoven  with  each  other  and  with  the 
primary  coils,  the  turns  of  the  locking  coils  lying  outside  of  the  successive 
primary  coils,  whereby  the  several  coils  are  held  against  depthwise  move- 
ment on  each  other,  all  substantially  as  described." 

"(3)  In  combination,  in  an  interwoven  fabric  of  spirals  of  wire,  the  pri- 
mary fabric  and  the  secondary  fabric,  the  coils  of  the  two  sets  crossing  each 
other  and  interwoven,  so  that  the  planes  common  to  the  points  of  intersec- 
tion in  the  two  sets  are  approximately  coincident,  all  substantially  as  de- 
scribed." 

The  drawings  in  complainant's  patent,  while  within  the  description 
of  claim  3,  show  only  the  fabric  particularly  described,  in  language 
less  broad,  in  claim  1;  having  a  system  of  primary  coils  of  spiral  wire 
interwoven  with  each  other,  and  a  transverse  system  of  locking  coils 
of  like  wire  interwoven  with  each  other  and  with  the  primary  coils, 
so  that  the  turns  of  the  locking  coils  lie  outside  of  the  turns  of  the 
successive  primary  coils,  each  bracing  against  the  other.  The  only 
difference  between  the  fabric  shown  by  said  drawings  and  described 
in  said  claim  1  of  complainant's  patent  and  the  alleged  infringing  fab- 
ric of  the  defendants  is  that  in  the  latter  the  turns  of  the  locking  coils 
do  not  lie  outside  of  the  turns  of  the  primary  coils,  but  are  inter- 
twined with  the  turns  of  the  primary  coils.  The  complainant  con- 
tends that  this  variation  is  immaterial,  and  that  the  defendant's  fab- 
ric is  in  all  substantial  respects  the  exact  equivalent  of  the  fabric- 
shown  in  the  drawings,  and  described  in  claim  1  of  complainant's  pat- 
ent, and  that  it  is  clearly  covered  by  claim  3  of  said  patent. 

The  defendants  contend  that  complainant's  patent  is  invalid  for 
want  of  novelty  and  invention,  in  view  of  the  state  of  the  art  at  the 
date  of  the  alleged  invention,  at  least  in  respect  to  tne  broad  language 
of  the  third  claim  of  that  patent.  The  evidence  shows  that  at  the 
date  of  the  alleged  invention,  May  1,  1885,  the  art  of  weaving  and 
locking  transverse  into  parallel  spiral  coils  of  wire,  in  the  making  of 
wire  fabrics  for  various  uses,  was  old  and  well  known.  This  is  shown 
in  patent  No.  124,927,  issued  March  24,  1872,  to  W.  D.  Adams,  for 
improvement  in  spring-bed  bottoms  and  sofas,  showing  a  wire  fabric 
in  which  parallel  coils  of  spirals  running  in  one  direction  are  not  inter- 
locked with  each  other,  but  are  interlocked  with  transverse  similar 
coils  at  each  crossing.  In  his  specifications  he  mentions  that  spring 
beds  had  theretofore  been  made  of  spiral  coils  horizontally  arranged  in 
parallel  lines,  and  twisted  or  wound  into  each  other,  forming  a  web, 
but  with  no  springs  or  filling  running  crosswise.  The  combination 
of  the  Adams  method  with  this  old  method  described  in  the  same  pat- 
ent will  produce  the  defendants'  fabric,  if  the  interlocking  of  the  par- 
allel and  transverse  coils  are  coincident.  In  patent  No.  140,160,  is- 
sued June  24,  1873,  to  J.  W.  C.  Peters,  for  improvement  in  woven- 
wire  fabrics,  a  fabric  of  spiral  wire  woven  into  another  similar  fabric, 
so  that  one  ply  alone  conies  to  the  surface  on  one  side,  and  the  other 
ply  on  the  opposite  side,  is  shown;  and  here,  also,  a  mere  variation  in 
the  interlocking  of  the  wires  would  produce  the  defendants'  fabric 
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In  the  Canadian  patent  issued  April  30,  1884,  to  Henry  Theodore 
Windt,  for  improvement  in  door  mats,  there  are  also  shown  two  series 
of  wire  spirals  at  right  angles  to  each  other,  interlocked  together  both 
parallel  and  crosswise,  for  bracing  and  support,  iorming  a  single  fab- 
ric, but  so  linked  as  to  present  ridges  on  each  surface  instead  of  the 
level  surfaces  of  complainant's  and  defendants'  mats. 

It  is  plain,  therefore,  that,  at  the  time  of  the  complainant's  alleged 
invention,  the  art  of  making  fabrics  of  spiral  wire  with  parallel  coils 
locked  together,  and  interlocked  with  like  transverse  coils  also  locked 
together,  was  old  and  well  known,  as  was  also  the  fact  that  the  man- 
ner of  locking  and  interlocking  the  spirals  could  be  varied  largely, 
and  the  meshes  made  loose  or  close,  flexible  or  rigid,  as  desired.  In 
that  state  of  the  art,  I  am  brought  to  the  conclusion  that  there  was 
no  invention  or  patentable  novelty  in  the  complainant's  weave  of  wire 
fabrics,  within  the  purview  of  the  patent  laws.  "It  was  never  the 
object  of  these  laws  to  grant  a  monopoly  for  every  trifling  device,  every 
shadow  of  a  shade  of  an  idea,  which  would  naturally  and  sponta- 
neously occur  to  any  skilled  mechanic  or  operator  in  the  ordinary  prog- 
ress of  manufactures.  Such  an  indiscriminate  creation  of  exclusive 
privileges  tends  rather  to  obstruct  than  to  stimulate  invention."  At- 
lantic Works  v.  Bradv,  107  U.  &  192,  200,  2  Sup.  Ct.  225;  Slawson  v. 
Railroad  Co.,  107  U.  S.  649,  654,  2  Sup.  Ct.  663. 

Claim  3  of  complainant's  patent  cannot  be  sustained  as  covering 
all  such  fabrics  where  the  planes  common  to  the  points  of  intersection 
in  the  two  sets  of  spiral  wires  are  approximately  coincident.  Waiv- 
ing the  consideration  of  the  vagueness  which  the  word  "approxi- 
mately" introduces  into  the  claim,  the  state  of  the  art  was  such  at  the 
date  of  complainant's  alleged  invention  that  planes  of  such  points  of 
intersection  were  matter  of  choice  to  operators  in  varying  the  con- 
struction and  appearance  of  a  well-known  fabric.  If  the  peculiarity 
in  the  weave  described  in  claim  1  of  complainant's  patent,  and  shown 
in  the  drawings  in  that  patent,  in  respect  to  the  turns  of  the  locking 
coils  lying  outside  of  the  successive  primary  coils,  is  of  any  use  or 
value,  it  may  be  regarded  as  patentable.  On  the  hearing  that  pecul- 
iarity was  not,  by  the  complainant,  claimed  to  be  either  useful  or 
valuable:  and,  if  it  is,  there  is  no  infringement,  as  that  peculiar  lock- 
ing device  is  not  used  in  the  construction  of  defendants'  fabric. 

Let  a  decree  be  entered  dismissing  the  bill  of  complaint,  with  costs* 

P.  H.  Gunckel  and  William  H.  Blodgett,  for  appellant. 
A.  C.  Paul  and  C.  G.  Hawley,  for  appellees. 

PER  CURIAM.  Affirmed,  with  costs,  on  authority  of  the  opinion 
of  the  circuit  court. 
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(103  Fed.  39.) 

HANDLEY  et  al.  T.  PALMER  et  al. 

(Circuit  Court  of  Appeals,  Third  Circuit.    June  21,  1000.) 

No.  20. 

1.  Wills— Validity— What  Law  Governs. 

Where  a  testator,  having  real  and  personal  estate  in  Pennsylvania,  and 
his  domicile  in  that  state,  and  having  also  real  estate  in  Virginia  and 
West  Virginia,  after  certain  specific  bequests  devises  all  the  residue  of 
his  estate  to  a  city  in  Virginia,  the  validity  of  such  residuary  devise,  as 
respects  the  real  and  personal  property  of  the  testator  in  the  state  of 
Pennsylvania,  is  to  be  determined  by  the  law  of  that  state. 

2.  Same— Direction  to  Executors  to  Sell  Real  Estate— Effect. 

A  direction  to  executors,  in  a  will,  to  sell  all  of  the  testator's  real  estate 
at  the  end  of  20  years,  works  a  conversion  of  the  testator's  real  estate, 
wherever  situated,  Into  personalty,  as  of  the  date  of  the  testator's  death. 

8.  Same— Charity— Enforcement. 

A  devise  of  all  the  residue  of  a  testator's  estate,  remaining  after  pay- 
ment of  certain  specific  bequests,  to  a  city,  "to  be  expended  in  said  city 
in  the  erection  of  school  houses  for  the  education  of  the  poor,"  is  not 
void  for  indeflnlteness. 

4.  Same— Capacity  of  City  to  Take. 

Under  Code  Va.  c.  65,  conferring  on  any  board  of  education  or  other 
corporation  power  to  take  a  gift,  devise,  or  bequest  for  literary  or  educa- 
tional purposes,  a  city  whose  charter  provides  that  it  shall  have  all  such 
powers  as  are  or  may  be  conferred  on  the  councils  of  cities  and  towns 
having  a  population  of  5,000.  by  the  constitution  and  general  laws  of 
the  state,  and  that  the  administration  and  government  of  said  city  shall 
be  vested  in  a  board  called  the  "common  council,"  "and  such  other  boards 
and  offices  as  are  now  or  hereafter  may  be  provided  for,"  and  for  which 
a  special  board  of  trustees  is  created  by  the  legislature,  to  administer 
the  trust  created  by  the  will  under  consideration,  is  competent  to  take 
a  bequest  for  the  erection  of  schools  for  the  education  of  the  poor. 

6.  8ame— Bequest  in  Blank— Effect  on  Residuary  Bequest. 

A  will  bequeathed  "the  following  sums  of  money  to  each  of  the  persons 
named  in  Schedule  A,"  and  the  residue  of  the  estate  to  a  municipal  cor- 
poration. A  paper  marked  "Schedule  A"  was  found  and  probated  with 
the  will,  but  was  a  blank,  except  as  to  the  following  caption:  "List  of 
persons  to  whom  bequests  in  the  following  amount,  and  made  and  in- 
tended for  Schedule  A,  mentioned  in  my  last  will."  Hddf  that  the 
residuary  clause  was  not  rendered  uncertain  because  of  the  incomplete 
bequest  to  persons  intended  to  be  named  in  the  schedule. 

6.  Same— Perpetuities. 

A  devise  to  a  municipal  corporation  for  a  public  use,  with  direction 
that  the  same  be  sold,  and  the  proceeds  invested  for  a  stated  number  of 
years,  or  until  the  principal,  with  the  accumulations,  amounted  to  a  sum 
named,  when  it  should  be  applied  to  the  purpose  specified  in  the  will,  is 
not  invalid  because  in  violation  of  the  rule  as  to  perpetuities,  since  the 
whole  beneficial  interest  in  the  lands,  before  and  after  sale,  is  given 
directly  to  the  devisee. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Pennsylvania. 

W.  H.  Jessup  and  George  H.  Starr,  for  appellants. 
Henry  W.  Palmer  and  Robert  M.  Ward,  for  appellees. 

Before  DALLAS  and  GRAY,  Circuit  Judges,  and  BRADFORD, 
District  Judge. 
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GRAY,  Circuit  Judge.  This  suit  was  instituted  to  test  the  validity 
of  tiie  residuary  clause  of  the  will  of  John  Handley,  who  at  the  time  of 
his  death,  February  15,  1895,  was  a  citizen  of  the  state  of  Pennsyl- 
vania, and  a  resident  of  the  city  of  Scranton,  in  that  state.  He  left 
to  survive  him  neither  wife  nor  descendants,  and  no  relatives  nearer 
than  first  cousins.  These  first  coijsins,  or  twelve  of  them,  were  the 
complainants  in  this  suit.  •Seven  of  them  live  abroad,  being  residents 
in  Ireland  and  England.  The  remaining  five  are  citizens  and  resi- 
dents of  states  in  this  country  other  than  Pennsylvania.  The  case  was 
twice  argued  in  the  court  below,  with  the  result  that  the  decree  dis- 
missing the  bill  after  the  first  hearing  was  affirmed  and  approved  by 
the  final  order  of  the  court  at  the  second  hearing.  91  Fed.  948.  .  From 
this  decree  the  complainants  have  appealed. 

The  subject-matter  of  the  suit,  briefly  but  sufficiently  stated  for  our 
purpose,  is  this:  John  Handley  died  at  Scranton  February  15,  1895. 
He  left  a  large  estate,  both  personal  and  real.  A  great  part  of  his  real 
estate  was  situated  in  the  city  of  Scranton,  and  elsewhere  in  the  state 
of  Pennsylvania;  but  a  portion,  consisting  of  about  15,000  acres  of 
timber  and  coal  land,  was  situated  in  the  county  of  McDowell,  in  the 
state  of  West  Virginia,  and  another  portion,  consisting  of  about  12,000 
acres  of  land,  was  situated  in  Frederick  county,  in  the  state  of  Vir- 
ginia. He  left  a  will  dated  December  29, 1890,  with  a  codicil  attached 
thereto,  dated  July  31, 1893,  which  were  duly  probated  after  his  death. 
By  his  will  he  disposed  of  his  entire  estate.  He  ordered  and  directed 
his  executors  to  sell  and  convey  all  his  real  estate  at  the  end  of  20 
years.  Among  a  number  of  special  bequests  is  one  to  the  city  of 
Winchester,  in  Virginia,  of  the  sum  of  $ 250,000,  to  be  invested  in  the 
bonds  of  the  state,  at  interest,  until  said  sum  amounted  to  $500,000, 
when  it  was  to  be  applied  to  the  purposes  of  the  erection  and  main- 
tenance of  a  free  public  library  for  the  people  of  said  city.  The  other 
specific  bequests  made  by  the  testator  amount  in  the  aggregate  to 
nearly  f  100,000.  The  residue  of  his  estate,  after  the  payment  of  the 
above-named  specific  bequests,  was  given  to  the  city  of  Winchester  by 
a  clause  of  his  will  which  reads  as  follows: 

"AU  the  rest  and  residue  of  my  estate  I  give,  devise,  and  bequeath  to  the 
city  of  Winchester,  Virginia,  to  be  accumulated  by  said  city  for  the  period 
of  twenty  years.  The  income  arising  from  said  residue  estate  to  be  expen- 
ded and  laid  out  in  said  city  in  the  erection  of  school  houses  for  the  education 
of  the  poor." 

The  specific  bequests  are  not  controverted  by  the  next  of  kin  of  the 
testator  in  this  suit,  who  are  the  appellants  here,  except  in  so  far  as 
the  disposition  of  the  coal  and  mineral  land  made  in  items  14  to  18, 
inclusive,  of  the  will,  is  claimed  to  be  in  violation  of  the  rule  as  to 
perpetuities.  The  principal  question,  however,  is  as  to  the  validity 
of  the  residuary  clause  just  quoted,  which  complainants  deny,  and 
aver  that  the  testator  died  intestate  as  to  all  of  his  estate  not  needful 
to  carry  out  the  specific  bequests  therein  made. 

There  are  27  assignments  of  error,  but  the  questions  which  under- 
lie them  all,  and  which  are  necessarily  to  be  considered  in  the  deter- 
mination of  this  case,  relate  to  the  following  contentions  of  the  appel- 
lants:    (1)  That  the  city  of  Winchester  has  not  the  corporate  capacity 
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to  take  this  residuary  bequest,  or  to  administer  the  same  for  the  uses 
prescribed  by  the  testator,  because  it  is  a  municipal  corporation,  and 
the  purpose  to  which  the  said  residuary  bequest  is  to  be  devoted  is 
not  germane  to  the  functions  of  the  said  corporation,  or  to  the  objects 
for  which  it  was  created;  (2)  that  the  objects  or  purposes  and  the  par- 
ticular beneficiaries  intended  by  the  provisions  of  said  residuary 
clause  are  so  uncertain  and  undefined  as  to  invalidate  this  bequest, 
even  under  Virginia  law  and  decisions;  (3)  that  the  subject-matter  of 
the  residuary  clause  is  rendered  uncertain  because  of  the  effect  upon 
it  of  item  9  of  the  will,  which  includes  Schedule  A;  (4)  that  the  dispo- 
sition made  of  the  coal  and  mineral  lands  in  items  14  to  19,  inclusive, 
and  the  disposition  of  the  residuum  of  said  estate  made  in  the  said 
residuary  clause,  is  in  violation  of  the  rule  as  to  perpetuities.  These 
contentions  were  all  considered  and  discussed  by  the  court  below,  and 
decided  adversely  to  the  next  of  kin,  the  appellees  in  this  case,  and  the 
validity  of  the  will,  as  a  whole,  was  sustained.  At  the  threshold  of 
the  discussion  of  these  contentions,  it  is  necessary  to  inquire  what  law 
is  applicable  to  their  determination, — the  law  of  Pennsylvania  or  the 
law  of  Virginia.  As  to  this,  we  cannot  do  better  than  to  quote  the 
language  of  the  learned  judge  of  the  court  below: 

"It  is  clear  that,  as  respects  all  the  testator's  personal  estate  and  his  real 
estate  situated  in  the  state  of  Pennsylvania,  the  validity  of  the  residuary 
clause  is  to  be  determined  by  the  law  of  Pennsylvania;  the  testator's  domicile 
having  been  there  at  the  date  of  his  will  and  at  the  time  of  his  death.  Deses- 
bats  v.  Berquier,  1  Bin.  336;  Freeman's  Appeal,  68  Pa.  St.  151;  Magill  v. 
Brown.  16  Fed.  Cas.  408,  Brightly,  X.  P.  347;  Jones  v.  Habersham,  107  U. 
S.  174-170,  2  Sup.  Ct.  336.  27  L.  Ed.  401.  In  Magill  v.  Brown,  supra,— a  case 
relating  to  bequests  to  charitable  uses  under  the  will  of  Sarah  Zane,— Mr. 
Justice  Baldwin,  sitting  at  circuit  in  this  state,  held  that,  the  domicile  of 
the  testatrix  being  here,  the  law  of  this  state  governed  her  real  estate  situated 
here,  and  (curiously  enough)  sustained  a  bequest  'to  the  citizens  of  Winches- 
ter,' Virginia,  to  purchase  a  Are  engine  and  hose,  and  a  bequest  'to  the  select 
members  belonging  to  the  monthly  meeting  of  women  friends  held  at  Hope- 
well, Frederick  county,  Virginia,*  the  interest  to  be  applied  *to wards  the  relief 
of  the  poor  belonging  thereto.'  In  Jones  v.  Habersham,  supra,  which  in- 
volved charitable  devises  and  bequests,  the  supreme  court  of  the  United 
States  said  that  the  validity  of  the  devises,  'as  against  the  heirs  at  law, 
•  depends  upon  the  law  of  the  state  in  which  the  land  lies,  and  the  validity  of 
the  bequests,  as  against  the  next  of  kin,  upon  the  law  of  the  state  in  which 
the  testatrix  had  her  domicile.'  It  is  to  be  'observed  that  under  the  wiU  of 
John  Handley  no  real  estate  anywhere  is  devised  to  the  city  of  Winchester. 
By  the  express  direction  and  order  of  the  testator,  contained  in  his  will,  his 
entire  real  estate,  wherever  lying,  is  to  be  sold  by  his  executors.  This  direc- 
tion, by  the  settled  law  of  Pennsylvania,  worked  a  conversion  of  the  testa- 
tor's real  estate,  wherever  situated,  into  personalty,  as  of  the  date  of  his 
death.  Dundas'  Appeal.  64  Pa.  St.  325;  Roland  v.  Miller,  100  Pa.  St  47: 
Miller  v.  Com.,  Ill  Pa.  St.  321,  2  Atl.  492;  In  re  Williamson's  Estate,  153 
Pa.  St.  508,  26  Atl.  246.  The  plaintiffs'  counsel,  as  I  understand  them,  con 
cede  that  the  power  of  sale  given  to  the  executors  is  mandatory,  and  worked 
an  equitable  conversion  of  the  testator's  real  estate  everywhere,  if  the  residu- 
ary clause  is  valid.  In  their  brief  they  say:  'The  property  which  is  subject 
to  the  residuary  clause  or  gift  [item  28  of  will]  is  to  be  regarded  as  personal 
property,  in  order  to  determine  the  validity  of  the  residuary  bequest  *  *  • 
If  the  bequest  be  held  valid,  the  fund  is  to  be  decreed  personal  property,  and 
passes  to  the  city  of  Winchester  as  such.  If  invalid  or  void,  then,  the  purpose 
of  the  conversion  having  failed,  the  conversion  of  the  real  estate  does  not  take 
effect,  and  the  real  estate  retains  Its  original  character  for  the  benefit  of  the 
heirs.'     The  plaintiffs*  counsel  further  contends  that  'the  question  of  the 
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validity  of  the  residuary  legacy  is  to  be  determined  mainly  by  the  laws  of 
Virginia.'  " 

We  do  not  find  that  the  law  of  Pennsylvania  differs  from  the  law 
generally  obtaining  in  regard  to  the  competency  of  a  municipal  cor- 
poration to  take  property  and  act  as  trustee  thereof.  What  may  be 
said  to  be  the  common  law  of  the  states  of  this  country,  as  well  as  of 
England,  in  this  regard,  is  that  a  municipal  corporation  may  take  prop- 
erty in  trust  for  purposes  of  a  public  nature  germane  to  the  objects  of 
the  corporation.  Educational  purposes  are  public  purposes,  and  are 
not  to  be  considered  unrelated  to  the  objects  of  a  municipal  corpora- 
tion, unless  made  so  by  the  general  statute  laws  of  the  state,  or  ex- 
cluded from  the  purposes  for  which  the  particular  corporation  was 
created  by  the  law  of  its  creation.  That  such  is  the  law  of  Pennsyl- 
vania is  abundantly  established  by  the  decisions  of  the  supreme  court 
of  tbat  state,  which  were  cited,  discussed,  and  approved  by  the  learned 
judge  of  the  court  below.  2  Dill.  Mun.  Corp.  (2d  Ed.)  §  437;  Phila- 
delphia v.  Fox,  64  Pa.  St.  109;  Mavor,  etc.,  v.  Elliott,  3  Kawle,  170; 
Oesson's  Appeal,  30  Pa.  St.  437;  Vidal  v.  Girard,  2  How.  127,  11  L. 
Ed.  205.  Gifts  for  public  uses,  generally  recognized  as  benevolent, 
have  always  been  highly  favored  by  the  courts  of  the  United  States 
and  the  different  states,  without  regard  to  the  existence  or  nonexist- 
ence of  statutes  of  charitable  uses  similar  to  that  of  43  Eliz.  In- 
deed, in  all  countries,  as  they  have  come  under  the  influences  of  the 
riiristian  religion,  there  has  been  a  recognition,  to  some  extent,  of  the 
duty  of  fostering  and  protecting  such  gifts.  What  may  be  called  the 
doctrine  of  charitable  uses, as  developed  in  the  decisions  of  English  and 
American  courts,  and  by  approved  text  writers,  is  familiar  learning, 
and  has  settled  with  sufficient  and  admirable  clearness  the  equitable 
grounds  upon  which  such  uses  are  sustained.  Many  testamentary  pro- 
visions for  benevolent  purposes  appeal  only  to  the  ordinary  rules  ap- 
plicable to  the  creation  and  administration  of  trusts;  <%but  a  trust 
which,  according  to  those  rules,  would  fail  for  uncertainty,  is  upheld  in 
chancery  when  the  beneficiaries  are  objects  of  charity,  and  is  then 
a  charitable  use."  Bisp.  Eq.  116.  Since  the  great  case  of  Tidal  v. 
Girard,  2  How.  128,  11  L.  Ed.  205,  the  peculiar  chancery  jurisdiction 
over  such  trusts  has  been  generally  recognized  as  owing  its  origin,  not 
so  much  to  the  statute  of  43  Eliz.,  known  as  the  "Statute  of  Charitable 
Uses,"  as  to  an  inherent  power  independent  of  that  statute,  the  exer- 
cise of  which  was  demanded  by  the  humanity  of  an  advancing  civiliza- 
tion. The  statute  of  43  Eliz.  c.  4,  concerning  charitable  uses,  was 
never  adopted  by  either  the  colony  or  state  of  Pennsylvania;  and, 
though  no  separate  court  of  chancery  has  ever  existed  within  that 
state,  the  doctrine  of  charitable  uses  is  recognized  in  the  jurisprudence 
of  the  state,  and  enforced  when  a  devise  or  gift  might  otherwise  fail 
by  reason  of  the  want  of  a  trustee  capable  of  taking,  or  by  reason  of 
the  uncertainty  of  the  objects  of  the  testator's  bounty.  In  Domestic 
&  Foreign  Missionary  Societies  Appeal,  30  Pa.  St.  425,  535,  the  su- 
preme court  of  Pennsylvania  says: 

"In  the  ease  of  a  will  making  a  charitable  bequest,  it  Is  Immaterial  how 
vague,  Indefinite,  and  uncertain  the  objects  of  the  testator's  bounty  may  be, 
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provided  there  is  a  discretionary  power  vested  in  some  one  over  Its  applica- 
tion to  those  objects." 

Witman  v.  Lex,  17  Serg.  &  R.  88;  Pickering  v.  Shotwell,  10  Pa.  St. 
•  23;  Magill  v.  Brown,  16  Fed.  Cas.  408;  Lawrence  Co.  v.  Leonard,  83 
Pa.  St.  206;  In  re  Trim's  Estate,  168  Pa.  St.  395,  31  Atl.  1071;  Phila- 
delphia v.  Fox,  64  Pa.  St.  169. 

Bispham,  in  his  Principles  of  Equity,  already  referred  to,  in  describ- 
ing and  seeking  to  define  charitable  uses,  says: 

"Uncertainty  in  the  object  is  one  of  the  characteristics  of  a  true,  technical, 
charitable  use,  because,  if  the  beneficiaries  are  defined  with  precision,  the 
ordinary  doctrines  of  equity,  which  have  been  already  referred  to,  would  be 
sufficient  to  support  it."    Page  178. 

And  in  Philadelphia  v.  Fox,  64  Pa.  St.  169,  the  supreme  court  of 
that  state,  speaking  in  the  same  way  of  a  charitable  trust,  said,  "ln- 
deflniteness  is  of  its  essence." 

There  can  be  no  doubt  that  the  gift  in  the  residuary  clause  of  John 
Handley's  will  is  valid,  so  far  as  the  ascertainment  of  the  objects  of 
his  bounty  is  concerned.  The  thing  to  be  done  (the  erection  of  school 
houses),  and  those  for  whom  it  is  to  be  done  (the  poor),  are  not  suf- 
ficiently indefinite  and  uncertain  to  invalidate  the  trust  under  the  law 
of  charitable  uses  obtaining  in  Pennsylvania.  The  gift  is  to  the  city 
of  Winchester,  and,  as  the  fund  is  to  "be  expended  and  laid  out  in  said 
city,"  "the  poor"  for  whose  benefit  the  gift  is  made  are  presumably  the 
poor  of  that  city 

The  policy  in  respect  to  charitable  bequests,  so  well  established 
by  the  decisions  of  the  courts,  is  emphasized  by  the  act  of  the  assembly 
of  Pennsylvania  of  1855,  by  which  it  is  provided  that  "no  disposition 
of  property  *  *  *  for  any  charitable,  educational,"  etc.,  "purpose, 
shall  fail  *  *  *  by  reason  of  the  objects  being  indefinite  or  un- 
certain," etc.  The  subsequent  acts  of  1885  and  of  1889  do  not  affect 
this  policy,  as  declared  by  the  statute  of  1855,  or  the  powers  of  the 
court,  so  far  as  they  have  any  bearing  on  the  present  case. 

This  bequest,  then,  being  valid  in  Pennsylvania,  in  so  far  as  its 
objects  and  purpose  are  concerned,  our  next  inquiry  is  as  to  the  com- 
petency of  the  city  of  Winchester,  Va.,  to  take  the  property  be- 
queathed, and  administer  the  trust  with  which  it  is  impressed.  We 
have  already  seen  that  in  Pennsylvania  a  municipal  corporation  may 
take  property  in  trust  for  purposes  of  a  public  nature  germane  to  the 
objects  of  its  incorporation,  and  that  educational  purposes  are  public 
purposes.  Are  the  general  purposes  of  the  municipality  of  Win- 
chester, as  existing  under  the  laws  of  Virginia,  such  as  to  include  or 
exclude  the  administration  of  educational  charities  or  trusts?  The 
court  of  appeals  of  Virginia,  in  the  case  of  City  of  Winchester  v. 
Redmon,  93  Va.  711,  25  S.  E.  1001,  has  made  this  statement  as  to  the 
powers  of  a  municipal  corporation: 

"A  municipal  corporation  has  no  powers  except  those,  conrerred  upon  it. 
expressly  or  by  implication,  by  its  charter  or  the  general  laws  of  the  state, 
and  such  other  powers  as  are  essential  to  the  attainment  and  maintenance 
of  its  declared  purposes." 

Accepting  this  statement  of  the  limitations  of  municipal  power,  we 
find  that  the  legislature  of  Virginia,  in  the  charter  conferred  on  the 
city  of  Winchester,  has  provided,  among  other  things,  as  follows: 
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"Sec.  2.  The  administration  and  government  of  said  city  shall  be  vested 
in  *  *  *  a  board,  called  the  common  council,  *  *  *  and  such  other 
boards  and  offices  as  are  now  or  hereafter  may  be,  provided  for."  Laws 
1374,  p.  164. 

In  accordance  with  this  section,  and  upon  the  recommendation  of 
the  common  council,  the  legislature,  by  an  act  passed  February,  1896, 
created  the  "board  of  Handley  trustees,"  as  a  special  department  of 
the  municipality  of  Winchester,  to  administer  the  trust  contained  in 
the  residuary  clause  of  John  Handley's  will.  If  the  bequest  contained 
m  this  residuary  clause  is,  as  to  form  and  substance,  valid  under  the 
laws  of  Pennsylvania,  this  act  of  the  legislature  of  Virginia  was  op- 
erative and  efficient  for  the  purposes  for  which  it  was  passed.  But, 
independently  of  this  special  act,  section  9  of  its  charter  provides 
that  the  council  of  the  city  of  Winchester,  in  addition  to  many  other 
powers,  some  of  which  would  seem  sufficiently  broad  to  include  the 
taking  and  administration  of  this  trust,  "shall  have  all  such  other 
powers  as  are  or  may  be  conferred  on  the  councils  of  cities  and  towns 
having  a  population  of  five  thousand,  by  the  constitution  and  general 
laws  of  the  state."  Chapter  65  of  the  Virginia  Code  confers  upon  any 
"board  of  education,  or  any  other  corporation,  or  any  county,  or 
natural  person,"  the  power  to  take  a  gift,  grant,  devise,  or  bequest  for 
literary  or  educational  purposes.  Further  reference  might  be  made 
to  the  constitutional  and  legislative  provisions  for  the  establishment 
and  maintenance  of  free  schools,  which  in  some  respects  require 
and  make  use  of  the  agency  of  the  municipal  corporations  of  the  state 
in  the  administration  of  the  free-school  system.  It  is  not  necessary', 
however,  to  set  out  and  consider  in  detail  the  legislation  of  Virginia, 
bearing  on  this  subject.  Sufficient  has  been  said  to  indicate  the 
ground  of  our  opinion  that  under  the  laws  of  Virginia  the  city  of 
Winchester  was  competent  to  take  the  bequest,  and  administer  the 
trust  set  out  in  the  residuary  clause  of  the  will  before  us. 

The  only  remaining  contention  of  appellants  requiring  serious  con- 
sideration is  that  the  subject-matter  of  the  residuary  clause  is  ren- 
dered uncertain,  because  of  the  effect  upon  it  of  item  ninth  of  the  will, 
which  includes  Schedule  A.  Item  ninth  of  the  will,  referred  to,  is  as 
follows: 

"Item.  I  also  give  and  bequeath  the  following  sums  of  money  to  each  of 
the  persons  named  in  Schedule  A,  which  schedule  is  hereby  made  a  part  of 
this  my  will,  the  same  as  if  the  name  of  each  person  was  named  herein.  And 
I  direct  my  executors  to  pay  the  said  several  bequests  to  each  person,  If 
living  at  the  time  of  my  demise,  or  when  such  bequest  shaU  fall  due,  within 
two  years  from  the  day  of  my  death." 

A  paper  marked  "Schedule  A"  was  found  and  probated  with  the 
will.  It  was  never  completed,  and  is  a  blank,  except  as  to  the  cap- 
tion, which  reads  as  follows: 

"Schedule  'A.'     List  of  persons  to  whom  bequests  In  the  rollowing  amount, 
and  made  and  intended  for  Schedule  A,  mentioned  in  my  last  will,  dated  the  ' 
29th  day  of  December,  A.  D.  1890." 

The  substance  of  the  argument  of  appellants  in  this  contention  is 
that  the  testator,  by  referring  to  a  schedule  which  was  to  contain  the 
names  of  legatees,  and  the  amounts  severally  bequeathed  to  each, 
showed  that  he  had  in  mind,  when  he  drew  his  will,  certain  legacies 
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which,  in  addition  to  those  already  specifically  named,  were  to  be  sub- 
tracted from  his  estate  before  the  "rest  and  residue v  of  the  residuary 
clause  could  be  computed  and  made  available  as  a  residuary  bequest; 
that,  in  other  words,  this  was  a  particular,  and  not  a  general,  residuary 
bequest,  and,  as  there  was  and  could  be  no  ascertainment  of  what  was 
in  his  mind  as  to  the  amounts  to  be  given  under  Schedule  A,  there 
could  be  no  ascertainment  of  the  particular  residuum.  It  is  well  set- 
tled that  where,  after  specific  legacies  of  named  amounts,  a  testator 
makes  a  particular  residuary  bequest,  the  failure  of  one  or  more  of 
such  specific  legacies  by  reason  of  lapse,  or  for  any  reason,  does  not 
carry  the  amount  of  such  bad  legacy  to  the  residuary  legatee,  but  to. 
the  next  of  kin.  And  this  should  be  so,  because  it  is  evident  that  the 
testator,  when  he  carved  out  of  his  personalty  these  legacies,  made  bis 
residuary  bequest  with  reference  to  them,  and  intended  a  particular 
residuum  remaining  after  the  deduction  of  the  sums  certain,  as  indi- 
cated by  him.  In  the  case  before  us,  however,  whatever  may  have 
been  in  the  mind  of  the  testator  at  the  time  he  drew  his  will,  he  left 
Schedule  A  blank  when  he  executed  it.  If  he  had  intended  to  make 
the  list  of  legatees  and  legacies  alluded  to  in  item  ninth,  he  must  after- 
wards have  changed  his  mind,  and,  with  only  the  specific  legacies 
named  to  be  taken  from  the  corpus  of  his  estate,  gave  the  rest  and 
residue  as  appears  in  the  will.  It  is  not  the  case  of  a  named  amount 
which  the  testator  referred  to  in  making  a  gift  of  the  balance,  and 
which  therefore  could  not  be  incorporated  in  such  balance,  but  a  fail- 
ure to  name  any  amount  in  this  paper,  by  which  the  residuum  was 
to  be  diminished.  Not  only  did  the  testator  execute  his  will,  leaving 
blank  this  paper  called  "Schedule  A,"  but  three  years  and  a  half 
after  its  execution  he  executed  a  codicil  thereto,  in  which  he  changed 
one  of  the  executors  of  his  will,  but  in  all  other  respects  expressly 
confirmed  the  same.  As  the  will  stands,  he  has  never  said  that  he 
intended  to  take  from  the  corpus  of  his  estate  any  sum  or  sums,  other 
than  the  specific  bequests  to  named  legatees,  and  for  named  amounts. 
Neither  by  reason  nor  by  authority  is  the  contention  of  the  appellants 
in  this  regard  sustained.  "Plainly/'  in  the  language  of  the  learned 
judge  of  the  court  below,  "no  effect  whatever  is  to  be  given  to  this 
unfilled  and  unsigned  separate  sheet  of  paper,  designated  'Schedule 
A.'  "  Taking  the  view  that  there  was  a  general  equitable  conversion 
of  all  the  testator's  real  estate  into  personalty,  for  the  purposes  of  the 
will,  and  therefore  that  the  validity  of  the  residuary  clause  of  the  will 
must  be  determined  by  the  law  of  Pennsylvania,  it  will  not  be  neces- 
sary to  extend  this  opinion  by  an  examination  of  the  question,  whether 
this  gift  of  the  residuum  is  valid  by  the  law  of  Virginia.  It  suffices 
to  say  that,  after  a  careful  consideration  of  the  decisions  of  the  Vir- 
ginia courts,  and  the  legislation  of  the  state  bearing  upon  the  quet»- 
tion,  and  the  argument  of  counsel  thereon,  we  have  no  doubt  of  the 
validity  of  the  bequest  when  considered  with  reference  to  the  law 
of  either  state. 

Finally,  as  to  the  objection  that  the  disposition  of  the  mineral 
and  timber  lands  in  items  14  to  18,  inclusive,  as  well  as  the  disposition 
of  the  residuum,  is  in  violation  of  the  rule  as  to  perpetuities,  we  have 
onlv  to  sav  that  the  whole  beneficial  interest  in  the  lands,  before  and 
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after  the  sale,  is  given  directly  to  the  city  of  Winchester.  It  is  only 
the  enjoyment  of  the  fund  arising  from  the  sale  of  the  corpus  of  the 
gift  that  is  postponed  for  20  yeJlrs.  There  is  no  intermediate  bene- 
ficial interest  or  estate,  and  after  the  vesting  of  a  charitable  use  the 
rule  as  to  perpetuities  does  not  apply.  We  agree  with  the  court  t>e- 
low  in  saying  that  "we  are  not  able  to  see  that  there  is  anything  iu 
the  will  of  John  Handley  in  unlawful  restraint  of  alienation,  or  any 
trust  for  forbidden  accumulations,"  and  that  "with  these  questions, 
however,  the  heirs  and  next  of  kin  have  no  concern."  The  decree  of 
the  court  below  is  affirmed. 


(103  Fed.  48.) 


CREW-LEVICK  CO.  v.  BRITISH  &  FOREIGN  MARINE  INS.  CO., 
•  LIMITED,   OF  LIVERPOOL. 

(Circuit  Court  of  Appeals,  Third  Circuit.     June  19,  1900.) 

No.  20. 

Insurances-Construction  ok  Policy— Goods  in  Transit. 

A  policy  of  insurance  which  was  Iu  form  a  marine  policy  contained  a 
printed  provision  In  which.it  was  stated  that  the  insurance  should  "con- 
tinue and  endure  until  said  goods  and  merchandise  shall  be  safely  landed 

at as  aforesaid."     None  of  the  blanks  in  said  provision  intended  to 

show  the  name  of  the  vessel  and  the  ports  of  shipment  and  destination 
were  filled.  The  policy  had  stamped  thereon  a  statement  that  the  special 
terms  and  conditions  governing  the  insurance  were  set  forth  in  a  rider 
attached,  the  contents  of  which  should  supersede  anything  to  the  con- 
trary In  the  printed  body  of  the  policy,  and  the  rider  stated  the  insur- 
ance to  be  upon  "oil  in  tank  cars  in  transit."  Ucld,  that  the  printed  pro- 
vision set  out  was  intended,  when  properly  tilled  out,  to  be  applicable  only 
to  sea  carriage,  and  was  no  part  of  the  contract  made  by  the  policy  in 
question,  and  that  when  a  tank  car  of  oil,  covered  by  the  policy,  had  been 
delivered  by  the  railroad  which  transported  It  to  the  Insured,  by  being 
placed  by  its  direction  upon  its  private  siding  alongside  its  warehouse, 
the  oil  was  no  longer  "in  transit,"  within  the  terms  of  the  policy. 

Acheson,  Circuit  Judge,  dissenting. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania. 

Theodore  F.  Jenkins,  for  plaintiff  in  error. 
Henry  N.  Paul,  Jr.,  for  defendant  in  error. 

Before  ACHESOX  and  GRAY,  Circuit  Judges,  and  BRADFORD, 
District  Judge. 

GRAY,  Circuit  Judge.  This  was  an  action  on  a  policy  of  insurance, 
to  recover  the  value  of  oil  destroyed  by  fire  on  December  10,  1895, 
while  in  tank  cars  on  a  siding  alongside  of  the  plaintiff's  warehouse. 
The  action  was  brought  in  the  court  of  common  pleas  No.  4  of  Phila- 
delphia county,  and  on  the  application  of  the  defendant  was  transfer- 
red to  the  circuit  court  of  the  United  States  for  the  Eastern  district  of 
Pennsylvania.  The  tank  cars  containing  this  oil  had  been  transported 
(five  of  them  by  the  Pennsylvania  Railroad,  and  one  of  them  by  the 
Baltimore  &  Ohio  Railroad)  from  the  Pennsylvania  oil  regions,  under 
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six  separate  bills  of  lading  or  contracts  of  carriage,  in  each  one  of 
which  the  oil  was  stated  to  be  consigned  to  "Crew-Levick  Company, 
Swanson  and  Jackson  streets,  Philadelphia."  In  detail,  the  facts, 
which  are  wholly  undisputed,  are  these:  At  the  corner  of  Swanson 
and  Jackson  streets,  Philadelphia,  the  Crew-Levick  Company  at  this 
time  had  an  oil  warehouse,  surrounded  by  quite  a  yard,  inclosed  by  a 
fence,  containing,  besides  the  warehouse,  a  cooper  shop  and  some  sheds 
and  stables,  all  belonging  to  the  Crew-Levick  Company.  On  one  side 
of  this  yard  or  inclosed  area  was  Swanson  street,  along  which  ran  the 
track  of  the  Pennsylvania  Railroad  Company,  and  on  the  opposite  side 
of  the  yard  ran  Meadow  street,  along  which  ran  the  track  of  the  Balti- 
more &  Ohio  Railroad,  so  that  the  inclosed  yard  of  the  plaintiff  com- 
pany was  situated  directly  between  the  tracks  of  these  two  railroad 
companies.  The  private  siding  of  the  Crew-Levick  Company  was  situ- 
ated within  this  yard,  alongside  of  the  oil  warehouse.  It  connected, 
through  gates  in  the  fence  on  either  side,  with. both  railroads, — on 
the  Swanson  street  side  with  the  Pennsylvania  Railroad,  and  on  the 
Meadow  street  side  with  the  Baltimore  &  Ohio  Railroad.  In  the 
regular  course  of  business  the  Pennsylvania  Railroad  Company,  from 
its  Washington  Avenue  Station,  which  is  not  far  from  the  corner  of 
Swanson  and  Jackson  streets,  makes  its  delivery  of  car  loads  of  mer- 
chandise consigned  to  its  regular  custo/ners,  who  have  their  own 
private  sidings,  by  placing  the  cars  containing  the  merchandise  on  the 
customer's  private  siding,  and  leaving  them  there  for  their  customer 
to  unload  at  his  convenience;  the  railroad  company  making  no  charge 
for  the  use  of  the  car,  unless  detained  over  48  hours.  In  the  regular 
course  of  business,  car  loads  of  merchandise  arriving  at  the  Washing- 
ton Avenue  Station  of  the  Pennsylvania  Railroad,  and  consigned  to 
any  of  the  customers  of  the  railroad  having  their  private  siding,  are 
kept  by  the  railroad  company  while  notice  of  their  arrival  is  sent  by 
a  messenger  to  the  consignee.  The  consignee,  at  his  convenience, 
notifies  the  railroad  company  when  he  desires  to  have  what  is  called 
"a  s*hift";  that  is,  when  he  desires  the  railroad  company  to  send  an 
engine  to  remove  from  the  customer's  private  siding  any  unloaded 
cars,  and  to  substitute  in  their  place  loaded  cars,  of  the  arrival  of 
which  notice  has  been  given.  Some  time  on  December  9,  1895,  the 
day  before  the  fire,  two  of  the  six  car  loads  of  oil  which  were  destroyed 
by  the  fire  had  been  placed  upon  the  private  siding  of  the  Crew-Levick 
Company  at  Swanson  and  Jackson  streets,  alongside  its  warehouse: 
one  having  been  placed  there  by  the  Pennsylvania  Railroad,  and  one 
having  been  placed  there  by  the  Baltimore  &  Ohio  Railroad.  The  next 
day,  December  10th,  at  about  noon,  the  two  cars  just  mentioned  being 
still  unloaded,  the  Crew-Levick  Company  sent  word  to  the  Washington 
Avenue  Station  of  the  Pennsylvania  Railroad  that  it  wished  a  shift 
that  afternoon,  and  gave  directions  to  have  four  more  loaded  earn 
placed  upon  its  siding.  As  a  consequence  of  these  orders,  between  4 
and  6:15  o'clock  of  that  afternoon  the  remaining  four  of  the  six  load- 
ed oil  cars  were  placed  on  plaintiff's  private  siding  and  left  there. 
About  9  o'clock  in  the  evening  a  fire  occurred,  which  destroyed  the 
warehouse,  and  with  it  six  of  the  loaded  tank  cars,  two  of  which  had 
been  left  there  the  day  before,  and  four  that  afternoon.    Of  the  four 


Digitized  by  VjOOQIC 


CKKW-LEVICK   CO.  V.  BRITISH   &   FOREIGN    MARINE    INS.  CO.  109 

others  which  were  on  the  siding,  two  were  hauled  off  at  the  Baltimore 
&  Ohio  end,  and  two  at  the  Pennsylvania  Railroad  end  (including  the 
one  which  had  projected  through  the  gate),  and  were  not  burned. 

The  policy  on  which  the  suit  is  brought  is  irregular,  in  that  it  is 
a  printed  marine  policy  form,  with  many  of  the  blanks  unfilled,  and  to 
which  is  attached  a  so-called  "paster,"  which  contains  the  substance 
of  the  real  contract  of  insurance.  A  policy  framed  throughout  to  ex- 
press the  meaning  and  intention  of  the  parties  would  have  avoided  the 
difficulties  out  of  which  this  litigation  sprang.  The  transaction  w^a 
an  unbusinesslike  and  careless  one,  and  has  brought  to  the  parties 
unnecessary  trouble  and  expense.  To  arrive  at  the  agreement  be- 
tween the  parties  to  this  contract,  we  are  referred  to  a  long  printed 
form,  containing  a  number  of  blanks,  and  evidently  intended  to  be 
used  in  the  writing  of  marine  insurance  alone;  the  defendant  being 
a  marine  insurance  company.  This  printed  policy  is,  in  its  ordinary 
form,  and  as  we  have  said,  was  meant  to  cover  exclusively  a  marine 
risk,  as  a  perusal  will  make  obvious.    It  begins  as  follows: 

"(Cargo)  (No.  638,003.) 

"A. 

•The  British  and  Foreign  Marine  Insurance  Company,  Limited,  of  Liverpool. 

New  York  Branch. 

"Crew-Levick  Company,  on  account  of  whom  it  may  concern. 

"In  case  of  loss,  to  be  paid  in  funds  current  in  the  United  States  to  themj 

"Do  make  insurance  and  cause  to  be  insured,  lost  or  not  lost,  at  and  from 
October  10,  1895,  at  noon,  to  October  10,  1896,  at  noon,  as  per  form  attached 
herein. 

"Upon  aU  kinds  of  lawful  goods  and  merchandise,  laden  or  to  be  laden  on 
board  the  good ,  whereof is  master,  for  this  present  voyage,  or  who- 
ever else  shall  go  for  master  in  the  said  vessel,  or  by  whatever  other  name  or 
names  the  said  vessel,  or  the  master  thereof,  is  or  shall  be  named  or  called. 

"Beginning  the  adventure  upon  the  said  goods  and  merchandise  from  and  im- 
mediately following  the  loading  thereon  on  board  of  the  said  vessel  at as 

aforesaid,  and  so  shall  continue  and  endure  until  the  said  goods  and  mer- 
chandise shall  be  safely  landed  at as  aforesaid.    And  it  shall  and  may  be 

lawful  for  the  said  vessel,  in  her  voyage,  to  proceed  and  sail  to,  touch  and  stay 
at,  any  port  or  places,  if  thereunto  obliged  by  stress  of  weather  or  other  un- 
avoidable accident,  without  prejudice  to  this  insurance.    The  said  goods  and 

merchandise  hereby  insured  are  valued  at ,  as  per  form  attached  herein 

,  including  premium;  such  valuation  being  represented  by  the  assured  as 

not  exceeding  invoice  cost  and per  cent  thereof." 

Following  this  are  many  printed  stipulations  defining  or  limiting 
the  obligation  of  the  company,  most  of  which  are  expressly  and  in 
terms  applicable  to  a  seaborne  cargo.  Only  one  of  these,  in  addition 
to  what  has  already  been  quoted,  is  claimed  to  have  any  bearing  on 
this  litigation.  It  occurs  after  many  printed  provisions  and  condi- 
tions of  the  policy,  and  is  as  follows: 

"This  insurance  warranted  to  be  in  all  cases  null  and  void  to  the  extent  of 
any  insurance  with  any  fire  insurance  companies  directly  or  indirectly  covering 
upon  the  same  property,  whether  prior  or  subsequent  hereto  in  date." 

The  following  was  stamped  in  red  ink  on  the  face  of  the  policy: 

4*The  special  terms  and  conditions  governing  this  insurance  are  set  forth  in 
the  contract  form  which  is  attached  within  and  signed  by  L.  A.  Wight,  attor- 
ney, and  the  contents  of  same  shall  supersede  anything  to  the  contrary  in  the 
printed  body  of  this  policy." 
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Attached  to  and  forming  a  part  of  policy  No.  638,003,  signed  by 
L.  A.  Wight,  attorney,  the  "contract  form"  hereto  referred  to  is 
pasted  on  the  back  of  the  policy,  and  is  as  follows : 

"New  York,  October  24.  1«)5. 

"In  consideration  of  $12.50  additional  premium,  thi8  policy  is  hereby  made  to 
cover  under  the  following  form,  and  not  as  heretofore,  to  wit: 

"Crew-Levick  Company,  for  account  of  whom  it  may  concern.  Loss,  if  auy. 
payable  to  them. 

"$2,500.  On  oil  contained  in  tank  cars  in  transit,  principally  from  oil  re- 
gions in  Pennsylvania  and  New  York  to  various  places,  and  to  Seaboard  Oil 
Works,  South  Chester,  Fa.,  and  from  Seaboard  Oil  Works  to  various  places. 

"It  is  the  true  intent  and  meaning  of  this  policy  to  fuily  indemnify  the  as- 
sured for  each  and  every  loss  by  or  in  consequence  of  fire,  derailment,  or  col- 
lision, not  exceeding,  however,  the  sum  hereby  insured,  anything  contained  in 
the  printed  conditions  of  this  policy  to  the  contrary  notwithstanding. 

"$2,500,  1  year  from  October  10,  1895,  at  10  per  cent,  per  annum.  Premium. 
$2.50. 

"Attached  to  and  forming  part  of  policy  No.  038,008,  of  British  and  Foreign 
Marine  Insurance  Company,  Limited." 

The  case  was  submitted  to  the  jury  by  the  learned  judge  of  the 
court  below,  with  instructions  to  return  a  verdict  for  the  plaint iff 
for  the  amount  claimed,  reserving  the  question  as  to  the  points  sub- 
mitted by  counsel  for  the  defendant.  98  Fed.  71.  The  jury  ren- 
dered a  verdict  accordingly.     The  points  reserved  were  as  follows: 

"(1)  Under  the  evidence  in  this  case  the  oil  which  was  destroyed  by  fire,  and 
for  which  the  plaintiff  claims  to  recover,  was  not  'in  transit,'  and  therefore 
was  not  withiu  the  terms  of  the  defendant's  policy  In  suit.  Consequently 
your  verdict  must  be  for  the  defendant.  (2)  The  policy  in  suit  provides,  *This 
Insurance  warranted  to  be  in  all  cases  null  and  void  to  the  extent  of  any  Insur- 
ance with  any  flre  insurance  companies  directly  or  indirectly  covering  upon  the 
same  property,  whether  prior  or  subsequent  hereto  in  date.'  Under  the  uncon- 
tradicted evidence  in  this  case,  the  plaintiff  was  carrying,  at  the  time  of  the 
tire,  insurance  with  a  number  of  flre  insurance  companies,  to  the  extent  of 
$15,500,  *on  merchandise,  consisting  chiefly  of  oils  in  barrels  and  tanks,  and 
barrels  for  same,  their  own,  held  in  trust  or  on  consignment,  and  sold,  but  not 
removed,  contained  in  brick  warehouse  building  and  in  tank  cars  on  siding  ad- 
joining premises.'  The  oil,  to  recover  for  which  this  suit  is  brought,  was  in 
tank  cars  on  siding  adjoining  the  premises  of  the  Crew-Levick  Company.  Con- 
sequently, if  the  policy  in  suit  covered  the  oil  after  it  was  placed  by  the  Penn- 
sylvania Railroad  Company  upon  the  siding  adjoining  the  premises  of  Crew- 
Levick  Company,  the  insurauce  was  null  and  void,  and  your  verdict  must  be 
for  the  defendant." 

Afterwards,  the  court  being  moved  for  judgment  in  favor  of  the 
defendant  non  obstante  veredicto,  these  points  were  affirmed,  and 
judgment  entered  for  defendant  as  prayed.  Upon  the  assignments 
of  error  to  this  judgment  the  contention  of  appellant  is  that  inas- 
much as  the  form  attached  to  the  policy  states  that  "it  is  the  true 
intent  and  meaning  of  this  policy  to  fully  indemnify  the  insured  for 
each  and  every  loss  by  or  in  consequence  of  fire,  derailment,  or  col- 
lision, *  *  *  anything  contained  in  the  printed  conditions  of 
this  policy  to  the  contrary  notwithstanding,"  the  words  of  said  form, 
"on  oil  contained  in  tank  cars  in  transit,"  must  be  given  a  meaning 
broad  enough  to  cover  the  oil  in  the  cars  after  they  had  been  deliv- 
ered by  the  transportation  company  in  the  yard  and  alongside  the 
warehouse  of  the  appellant.  To  do  this,  we  must  ignore  the  inter- 
pretation uniformly  given  to  such  contracts  for  inland  transporta- 
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tion,  in  the  absence  of  any  express  language  to  the  contrary.  We, 
however,  think  such  interpretation  is  the  sound  one,  and  applicable 
to  the  facts  in  this  case.  The  transit  of  both  cars  and  oil  was  com- 
pleted when  the  delivery  was  made  by  the  railroad  companies  into 
the  yard  and  alongside  the  warehouse  of  appellant.  That  this  is 
true  as  between  the  transportation  companies  and  appellant,  there 
<*an  be  no  question.  Their  responsibility  for  the  safe  conveyance  of 
the  merchandise  was  at  an  end  upon  its  delivery,  as  stated.  It  was 
then  in  the  control  of  the  consignee,  the  appellant  in  this  case,  and 
out  of  the  control  of  the  transportation  companies;  and  we  think 
there  is  nothing  in  the  language  of  the  attached  form  relied  upon 
by  appellant,  and  quoted  above,  that  ought,  in  reason,  to  change 
this  well-settled  interpretation  to  one  in  favor  of  the  appellant.  No 
authority  has  been  cited,  or  business  usage  shown,  to  warrant  this 
being  done. 

But  the  appellant  further  contends,  independently  of  the  force 
and  effect  claimed  by  it  for  the  language  in  the  form,  which  we  have 
quoted,  that  the  printed  words  in  the  beginning  of  the  marine  policy 
to  which  said  form  is  attached  require  that  the  transit  should  not  be 
considered  as  ended  and  complete  until  the  oil  was  unloaded  from 
the  cars  into  the  warehouse  or  receptacles  of  appellant.  This  so- 
called  stipulation  is  found  in  the  beginning  of  the  printed  marine 
policy,  as  hereinbefore  set  out.  As  much  stress  is  placed  upon  this 
language,  it  may  be  again  quoted: 

"Upon  all  kinds  of  lawful  goods  and  merchandise,  laden  or  to  be  laden  on 
board  the  good ,  whereof is  master,  for  this  present  voyage,  or  who- 
ever else  shaU  go  for  master  in  the  said  vessel,  or  by  whatever  other  name  or 
names  the  said  vessel,  or  the  master  thereof,  is  or  shall  be  named  or  called. 

'Beginning  the  adventure  upon  the  said  goods  and  merchandise  from  and 

immediately  following  the  loading  thereon  on  board  of  the  said  vessel  at 

as  aforesaid,  and  so  shall  continue  and  endure  until  the  said  goods  and  mer- 
chandise shall  be  safely  landed  at as  aforesaid.    And  it  shall  and  may  be 

lawful  for  the  said  vessel,  in  her  voyage,  to  proceed,"  etc. 

As  we  have  already  remarked,  it  is  obvious  that  this  whole  print- 
ed policy  is  a  marine  one,  and  the  contract  set  out,  or  to  be  set  out 
when  the  blanks  are  filled,  refers  exclusively  to  sea,  and  not  to  land, 
carriage.  The  words  relied  upon  by  appellant  to  modify  the  mean- 
ing and  change  the  interpretation  that  would  ordinarily  be  given  to 
the  words  "in  transit"  in  the  substantive  contract  for  land  carriage, 
attached,  are,  "and  so  shall  continue  and  endure  until  said  goods  and 

merchandise  shall  be  safely  landed  at  as  aforesaid."     It  is 

perfectly  clear,  when  read  with  the  context,  that  these  words  refer 
to  a  cargo  to  be  carried  by  sea,  and  not  to  land  carriage.  The  sub- 
ject-matter, then,  being  entirely  different,  it  is  hard  to  see  how  a 
stipulation,  made  expressly  as  to  one  kind  of  service  should  be  made 
applicable  to  one  entirely  different.  But,  more  than  this,  it  is  im- 
possible to  avoid  the  conclusion  that  the  language  of  the  clause  just 
quoted,  with  the  blanks  unfilled,  is  absolutely  insensible.  The 
words  are  unmeaning,  so  far  as  this  contract  goes,  and  can  lend  no 
aid  in  interpreting  completed  stipulations.  Whether  we  consider 
the  word  "landed"  as  applicable  in  ordinary  parlance  to  goods  or 
passengers  discharged  from  land  vehicles,  or  as  exclusively  appro- 
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priate  to  the  discharge  of  a  cargo  or  passengers  from  a  ship,  we  are 
clearly  of  opinion,  for  the  reasons  stated,  that  the  clause  in  ques- 
tion cannot  help  us  in  the  interpretation  of  the  real  contract  con- 
tained in  this  policy.  We  quite  agree  that  in  the  case  of  a  deed  or 
other  contract,  where  the  language  used  in  any  particular  is  doubt- 
ful or  of  difficult  interpretation,  it  must  be  taken  most  strongly 
against  the  one  who  offers  the  deed  or  employs  the  language,  and 
that  this  rule  is  applicable  in  certain  cases  to  the  interpretation  of 
insurance  policies,  as  being  the  language- of  the  insuring  company, 
and  not  of  the  insured.  This  is  not  true  in  a  case  like  the  present 
one,  where  the  insured  has  voluntarily  accepted  an  imperfect  docu- 
ment, containing  obviously  uncompleted  and  inapplicable  stipula- 
tions. We  think  that  both  parties  must  be  taken  to  have  intended, 
by  leaving  the  blanks  referred  to  unfilled,  that  the  clauses  in  which 
they  occur  should  be  nugatory.  The  doctrine  of  contra  proferentem, 
so  strongly  invoked  by  appellant,  cannot,  therefore,  apply  here.  In 
respect  to  these  clauses,  no  deed  is  proffered,  and  no  language  is 
employed  by  either  party  to  create  a  contract,  or  special  stipulation 
in  a  contract.    As  said  by  the  court  below: 

"The  object  [of  the  contract]  was  to  protect  property  on  land,  not  at  sen. 
The  word  'landed'  had,  therefore,  no  appropriateness.  It  is  impossible  to  sup- 
pose that  this  was  not  as  apparent  to  the  one  party  as  to  the  other,  or  that 
either  of  them  did  not  comprehend  that  the  language  which  really  limited  the 
continuance  of  the  risk  was  that  contained  in  the  'form  attached,'  viz.  *on  oil 
contained  in  tank  cars  in  transit.'  " 

The  view  taken  of  this  first  point  reserved  and  passed  upon  by  the 
rourt  below  renders  it  unnecessary  to  consider  the  second  point. 
For  the  reasons  above  stated,  the  judgment  of  the  court  below 
should  be,  and  is,  affirmed. 

ACHESON,  Circuit  Judge  (dissenting).  To  cover  a  land  transpor- 
tation risk  on  oil  contained  in  tank  cars,  the  insurance  company 
chose  to  adopt  a  form  of  policy  ordinarily  used  for  marine  risks. 
Stamped  across  the  face  of  the  policy,  as  issued,  are  the  words: 

"The  special  terms  and  conditions  governing  this,  insurance  are  set  forth 
In  the  contract  form  which  is  attached  within,  and  signed  by  L.  A.  Wight, 
attorney,  and  the  contents  of  the  same  shall  supersede  anything  to  the  con- 
trary in  the  printed  body  of  this  policy." 

The  policy  is  numbered  638,003.  It  has  the  heading,  "Cargo." 
Some  of  the  blanks  (for  example,  the  time  limit)  are  appropriately 
filled  by  writing,  and  it  is  signed  at  the  foot.  Attached  within  is 
the  "contract  form,"  recited  at  length  in  the  opinion  of  the  majority 
of  the  court.  Stamped  on  the  face  of  this  form  are  the  words,  "At- 
tached to  and  forming  part  of  policy  No.  638,003,"  with  the  under 
written  signature,  "L.  A.  Wight,  Attorney."  It  also  concludes  with 
the  words,  "Attached  and  forming  part  of  policy  No.  638,003  of  the 
British  &  Foreign  Marine  Insurance  Co.,  Limited."  It  thus  indis- 
putably appears  that  the  policy  which  the  insurance  company  pre- 
pared and  issued  consisted  of  the  "printed  body"  and  the  attached 
"contract  form,"  the  two  together  constituting  the  insurance  con- 
tract.    As  we  have  seen,  however,  from  the  recited  face  inemoran- 
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dum,  the  contents  of  the  attached  "contract  form''  are  to  supersede 
"anything  to  the  contrary  in  the  printed  body  of  the  policy."  The 
plain  intent  is  that  the  provisions  of  the  "printed  body"  of  the  policy 
and  those  of  the  attached  "contract  form"  are  both  to  stand,  and  ef- 
fect be  given  to  each,  unless  there  is  an  inconsistency  between 
them,  in  which  case,  to  the  extent  of  such  inconsistency,  "the  print- 
ed body"  shall  give  way  to  the  attached  "contract  form."  By  that 
attached  "contract  form"  the  policy  is  made  to  cover  loss  "on  oil 
contained  in  tank  cars  in  transit,  principally  from  the  oil  regions 
in  Pennsylvania  and  New  York  to  various  places,  and  to  Seaboard 
Oil  Works,  South  Chester,  Pa.,  and  from  Seaboard  Oil  Works  to  va- 
rious places."  The  reasonable  view,  I  think,  is  that  the  transit  here 
contemplated  begins  when  the  oil  is  run  into  the  railroad  company's 
tank  cars  at  the  place  of  shipment,  and  ends  upon  its  discharge 
therefrom,  without  unusual  delay,  at  the  place  of  destination.  The 
tank  car  is  a  huge  vessel  moving  on  wheels,  and  the  actual  delivery 
of  the  oil  does  not  occur  until  it  is  removed  therefrom.  The  trans- 
lated oil  bears  the  same  relation  to  the  tank  car  as  the  cargo  does 
to  the  carrying  ship.  The  analogy  is  so  close  that  the  insurance 
company  here  used  a  marine  form  of  policy,  and  the  settled  rule  with 
respect  to  such  a  policy  is  that  the  risk  continues  until  the  goods 
are  landed  at  the  usual  place.  Grade  v.  Insurance  Co.,  8  Cranch, 
75,  83,  3  L.  Ed.  492;  2  Pars.  Mar.  Ins.  62;  1  Phil.  Ins.  §  970. 

The  case,  however,  does  not  rest  simply  upon  the  contents  of  the 
attached  "contract  form."  In  the  "printed  body  of  the  policy"  is 
this  provision: 

'Beginning  the  adventure  upon  the  said  goods  and  merchandise  from  and 

immediately  following  the  loading  thereof  on  board  of  the  said  vessel  at 

as  aforesaid,  and  so  shall  continue  and  endure  until  the  said  goods  and  mer- 
chandise shall  be  safely  landed  at as  aforesaid." 

The  parties  left  this  duration  clause  standing  in  the  body  of  the 
policy.  Is  it  for  the  court  to  strike  it  out?  Doubtless  in  the  first 
instance  it  was  framed  with  reference  to  a  marine  risk.  The  in- 
surance company,  however,  has  seen  fit  to  apply  the  policy  to  a  case 
of  land  transportation.  As  already  shown,  the  contract  of  insur- 
ance is  to  be  found  in  the  printed  body  of  the  policy  and  the  an- 
nexment  taken  together.  The  language  of  the  duration  clause  in 
the  body  of  the  policy  is  fairly  applicable  to  "oil  contained  in  tank 
cars  in  transit."  That  clause  is  not  at  all  inconsistent  with  any- 
thing contained  in  the  attached  "contract  form."  The  two  can  be 
read  together,  and  effect  given  to  each.  Why  should  the  duration 
pro  vision  in  the  body  of  the  policy  be  ignored?  It  alone  expressly 
defines  the  beginning  and  the  ending  of  the  risk.  There  is  no  war- 
rant that  I  can  see  for  disregarding  it.  It  is  a  cardinal  rule  of  con- 
struction that  effect  should  be  given,  if  possible,  to  every  part  of 
an  instrument.  Moreover,  it  is  well  settled  that,  if  a  policy  is  so 
drawn  as  to  be  susceptible  of  two  interpretations,  that  one  should 
be  adopted  which  is  the  more  favorable  to  the  insured.  First  Nat 
Bank  v.  Hartford  Fire  Ins.  Co.,  95  U.  S.  673,  24  L.  Ed.  563;  Thomp- 
son v.  Insurance  Co.,  136  U.  S.  287,  10  Sup.  Ct.  1019,  34  L.  Ed.  408; 
Insurance  Co.  v.  Cropper,  32  Pa.  St.  351.  I  am  of  opinion  that  the 
43  C.C.A.— 8 
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court  below  should  have  decided  the  question  involved  in  the  defend- 
ant's first  point  in  favor  of  the  insured. 

Upon  the  question  raised  by  the  defendant's  second  point,  no  opin- 
ion is  expressed  by  the  majority  of  this  court.  My  own  judgment  is 
that  this  question,  also,  should  have  been  ruled  in  favor  of  the  in- 
sured. The  clause  in  the  printed  body  of  the  policy  here  relied  on 
by  the  insurance  company  is  this: 

"This  insurance  warranted  to  be  in  all  cases  null  and  void  to  the  extent 
of  any  Insurance  with  any  fire  insurance  companies  directly  01  fndirectly 
covering  upon  the  same  property,  whether  prior  or  subsequent  hereto  in  date  *" 

But  the  attached  "contract  form"  declares  thus: 

"It  is  the  true  intent  and  meaning  of  this  policy  to  fully  indemnify  the  as- 
sured for  each  and  every  loss  by  or  in  consequence  of  fire,  derailment,  or  coUi- 
sion,  not  exceeding,  however,  the  sum  hereby  insured,  anything  contained  in  the 
printed  conditions  of  this  policy  to  the  contrary  notwithstanding." 

It  seems  to  me  clear  that,  under  the  terms  of  the  contract  as  ex- 
pressed in  the  stamped  memorandum  on  the  face  of  the  policy,  this 
special  attached  provision  superseded  the  clause  in  the  printed  body 
of  the  policy  touching  insurance  against  fire.  I  dissent  from  the 
judgment  of  affirmance.  I  would  reverse,  and  direct  entry  judg- 
ment on  the  verdict  in  favor  of  the  plaintiff. 


(103  Fed.  132.) 

FARMERS'  LOAN  &  TRUST  CO.  v.  PENN  PLATE-GLASS  CO.  et  aL 

(Circuit  Court  of  Appeals,  Third  Circuit.    June  14,  1900.) 

No.  33. 

1.  Mortgaoes— Instruction  —  Obligation  to  Procure  Insurance. 

A  mortgage  given  by  a  corporation  to  a  trustee  to  secure  an  issue  of 
bonds  may  properly  contain  provisions  defining  and  limiting  the  duties 
and  obligations  of  the  trustee  to  the  holders  of  the  bonds,  and  which 
have  no  relation  to  the  contract  of  the  mortgagor,  and  do  not  affect  its 
liability.  A  clause  of  such  character,  relating  entirely  to  the  duties  and 
obligations  of  the  trustee,  and  providing  that  it  shall  be  no  part  of  its 
duty  "to  file  or  record  this  indenture,  *  *  *  or  to  renew  such  mort- 
gage, or  to  procure  any  further,  other,  or  additional  instruments  of  fur- 
ther assurance,  *  *  *  or  to  effect  insurance  against  fire  or  other 
damage  on  any  portion  of  the  mortgaged  property,  or  to  renew  any  poli- 
cies of  insurance,  or  to  keep  itself  informed  or  advised  as  to  the  payment 
of  any  taxes  or  assessments,  or  to  require  such  payment  to  be  made: 
but  the  trustee  may,  in  its  discretion,  do  any  or  ail  of  the  matters  and 
things  in  this  paragraph  set  forth,  or  require  the  same  to  be  done,"— can- 
not be  construed,  in  the  absence  of  any  other  provision  on  the  subject, 
as  imposing  on  the  mortgagor  an  obligation  to  keep  the  property  insured 
for  the  benefit  of  the  bondholders  on  demand  of  the  trustee. 

2.  Same— Purchaser  of  Equity  op  Redemption. 

Where  a  mortgage  contained  no  provision  requiring  the  mortgagor  to 
keep  the  property  insured  for  the  benefit  of  the  mortgagee,  the  fact  that 
the  mortgagor  did  so  until  it  became  insolvent  does  not  constitute  a  con- 
struction of  the  contract  by  the  parties  which  can  bind  a  subsequent  pur- 
chaser of  the  property  subject  to  the  mortgage  to  procure  such  insurance- 
8.  Same — Proceeds  op  Insurance — Subjection  to  Lien  of  Mortgage. 

Where  a  mortgage  did  not  require  the  mortgagor  to  keep  the  property 
insured  for  the  benefit  of  the  mortgagee,  there  is  no  ground  upon  which  a 
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court  of  equity  can  declare  a  Hen  in  favor  of  the  mortgage  on  the  pro- 
ceeds of  insurance  procured  by  a  purchaser  of  the  property  subject  to  the 
mortgage. 

4»  Same— Equitable  Lien. 

The  rule  that,  where  a  mortgagor  has  covenanted  to  insure  the  mort- 
gaged property  for  the  benefit  of  the  mortgagee,  a  court  of  equity  may 
Impress  an  equitable  lien  in  favor  of  the  mortgagee  upon  a  fund  arising 
from  insurance  taken  by  the  mortgagor  in  his  own  name,  is  based  upon 
the  existence  of  an  express  contract  by  which  the  owner  agreed  to  give  a 
lien  upon  that  particular  fund,  and  upon  the  maxim  that  equity  regards 
as  done  that  which  ought  to  be  done;  but,  as  equity  cannot  create  the 
lien  independently  of  contract,  such  rule  cannot  be  applied  to  the  pro- 
ceeds of  insurance  taken  for  his  own  benefit  by  a  grantee  of  the  equity  of 
redemption  in  the  property  subject  to  the  mortgage,  between  whom  and 
the  mortgagee  there  is  no  contract  with  respect  to  such  fund. 

5.  Same— Purchaser  of  Property  Subject  to  Mortgage— Obligations  As- 
sumed. 

The  acceptance  of  a  conveyance  of  mortgaged  property  "subject  to  the 
mortgage"  can  have  no  greater  or  other  effect,  at  the  most,  than  an  ex- 
press contract  on  the  part  of  the  grantee,  with  the  grantor,  to  pay  the 
mortgage  debt.  It  does  not  bind  the  grantee  to  perform  any  of  the  cove- 
nants of  the  mortgage,  except  those  which  run  with  the  land,  and  a  pro- 
vision that  the  mortgagor  shall  insure  for  the  benefit  of  the  mortgagee  is 
not  such  a  covenant. 

&  Same. 

Under  the  rule  in  Pennsylvania,  by  which  the  contract  of  a  grantee  aris- 
ing from  the  acceptance  of  a  conveyance  of  mortgaged  pr6perty  subject 
to  the  mortgage  is  held  to  be  one  of  indemnity  to  the  grantor  with  re- 
spect to  the  mortgage  debt,  the  grantee  is  not  bound  to  indemnify  against 
a  personal  covenant  of  the  ntortgagor  to  insure;  nor  does  such  convey- 
ance impose  any  obligation  on  the  grantee  which  can  be  enforced  bjc  the 
mortgagee,  where  the  mortgage  expressly  exempts  the  mortgagor  from 
personal  liability  for  the  mortgage  debt. 

7.  Same— Rights  op  Mortgagee— Proceeds  op  Insurance. 

The  facts  that  a  purchaser  of  property  subject  to  a  mortgage  when 
brought  into  court  as  a  defendant  in  a  suit  to  foreclose  the  mortgage  suc- 
cessfully resisted  the  appointment  of  a  receiver,  and  in  good  faith  inter- 
posed a  defense  which  delayed  the  rendition  of  a  decree  and  a  sale  of  the 
property,  and  that  prior  to  such  decree  the  buildings  on  the  property  were 
destroyed  by  fire,  cannot  give  the  mortgagee  any  equitable  claim  to  the 
proceeds  of  policies  of  insurance  taken  by  such  defendant  for  the  protec- 
tion of  its  own  Interest  in  the  property. 

&  Equity— Special  Jurisdiction  to  Administer  Fund  in  Court— Effect  op 
Stipulation. 

A  stipulation  was  made  In  such  case  by  certain  large  stockholders  of 
the  purchasing  defendant,  which  was  a  corporation,  that,  in  case  of  the 
loss  of  the  property  by  fire  pending  the  litigation,  so  much  of  the  pro- 
ceeds of  the  then  existing  insurance,  taken  for  the  benefit  of  the  defend- 
ant, as  was  necessary  to  satisfy  the  mortgage  debt,  should  be  set  aside 
for  that  purpose,  provided  it  should  be  finally  adjudged  that  the  defend- 
ant was  bound  to  Insure  for  the  benefit  of  the  mortgagee,  which  It 
denied.  After  the  destruction  of  the  property,  the  court,  on  application 
of  the  mortgagee,  appointed  a  receiver  to  collect  the  insurance,  which  he 
did.  Held*  that  such  facts  did  not  give  the  court  any  special  jurisdiction 
over  the  proceeds  of  such  Insurance,  as  a  fund  in  court  to  be  adminis- 
tered, nor  give  the  mortgagee  any  right  to  a  lien  thereon  which  It  would 
not  otherwise  have  had. 
Aeneson,  Circuit  Judge,  dissenting. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Pennsylvania. 


Digitized  by  VjOOQIC 


116  43  C.  C.  a.  REPORTS. 

Tn  Equity.     The  following  is  the  opinion  of  the  court  below  fBUF- 
FINGTON,  District  Judge): 

As  we  view  it,  the  decision  of  the  original  case  depends  on  the  answer  to 
two  questions:  First,  has  the  trustee  shown  a  right  under  the  mortgage  to 
foreclose?  And,  secondly,  if  so,  can  W.  L.  Kann  or  the  Penn  Plate-Glass 
Company,  later  successive  purchasers  of  the  mortgaged  premises,  question 
the  validity  of  the  mortgage?  From  the  very  nature  of  a  pledge  or  mortgage 
of  property,  a  right  to  foreclose  or  sell  the  pledge  arises,  ex  necessitate,  and 
without  express  grant  of  such  power,  upon  default.  "Such  right  of  mortgage 
forclosure,"  says  Mr.  Justice  Matthews  in  Railroad  Co.  v.  Fosdick,  106  U.  S. 
47,  1  Sup.  Ct.  10,  27  L.  Ed.  47,  "follows  from  the  nature  of  the  security,  and 
arises  upon  its  face,  unless  restrained  by  Its  terms."  When,  then,  the  right 
of  a  mortgagee  or  pledgee  to  dispose  of  the  pledge  is  denied,  a  limitation  or 
exception  abridging  such  right  should  be  shown;  and  such  limitation,  being 
in  derogation  of  an  inherent,  essential  right,  must  be  strictly  construed. 
Guaranty  Trust  &  Safe-Deposit  Co.  v.  Green  Cove  Springs  &  M.  R.  Co.,  130 
U.  S.  142,  11  Sup.  Ct.  512,  35  L.  Ed.  116;  Farmers'  Loan  &  Trust  Co.  v. 
Northern  Pac.  R.  Co.  (C.  C.)  61  Fed.  546;  Toler  v.  Railway  Co.  (C.  C.)  67 
Fed.  179.  Moreover  as  the  provision  enabling  a  mortgagee  to  take  possession 
of  mortgaged  premises  is  held  to  be  cumulative  (Morgan's  L.  &  T.  Railroad 
&  Steamship  Co.  v.  Texas  Cent.  Ry.  Co.,  137  U.  S.  171,  11  Sup.  Ct.  61,  34  L. 
Ed.  625;  Mercantile  Trust  Co.  v.  Missouri.  K.  &  T.  Ry.  Co.  [C.  CI  36  Fed. 
221;  Fanners'  Loan  &  Trust  Co.  v.  Winona  &  S.  W.  R.  Co.  [C.  C.l  59  Fed. 
957;  Dow  v.  Railroad  Co.  [C.  C]  20  Fed.  260;  Credit  Co.  v.  Arkansas  Cent 
R.  Co.  [C.  CJ  15  Fed.  46:  Alexander  v.  Railroad  Co..  3  Dill.  487.  Fed.  Cas. 
No.  166),  it  follows  that  limitation  on  the  exercise  of  such  specific  cumu- 
lative power  cannot  restrict  the  general  generic  right  of  foreclosure  incident 
to  the  mortgage. 

The  provision  in  the  present  mortgage  relating  to  foreclosure  by  bill  iu 
equity  is  found  in  the  last  clause  of  article  third.    The  clause  therein  found, 
"That,  in  case  default  shall  be  made  as  aforesaid,"  refers  to  the  default 
specified  in*  article  second,  relating  to  entry  sub  conditione  by  the  trustee, 
and  to  the  default  specified  in  the  first  part  of  section  third,  relating  to  a 
public  sale  sub  conditione  by  the  trustee.    The  first  provision  relates,  inter 
alia,  to  a  default  in  payment  of  interest,  and  is  as  follows:  .  "In  case  default 
shall  be  made  in  the  payment  of  any  Installment  of  interest  on  any  of  the 
aforesaid  bonds  according  to  the  tenor  of  the  said  bonds,  and  of  any  of  the 
•  coupons  accompanying  the  same,  or  in  the  performance  of  any  covenant, 
agreement,  or  stipulation  herein  contained,  and  hereby  required  to  be  kept 
and  performed  by  the  said  party  of  the  first  part,  and  if  such  default  should 
continue  for  the  period  of  six  months  after  demand  made  in  writing  by  said 
trustee  upon  said  party  of  the  first  part  for  the  payment  of  the  said  moneys 
or  the  performance  of  the  said  covenants,  It  shall  be  lawful  for  the  said 
trustee    *    *    *    to  enter  into  or  upon    •    •    •    the  premises  hereby  con- 
veyed."   The  second  provision,  found  in  the  opening  of  section  third,  em- 
braces the  default  of  interest  specified  above,  and  adds  the  default  of  princi- 
pal.   It  is  as  follows:    "In  case  default  shall  be  made  as  aforesaid,  or  in 
case  default  shall  be  made  in  payment  of  the  principal  of  any  of  the  said 
bonds  or  any  part  thereof,  and  in  case  such  default  shall  continue  for  the 
period  of  six  months  after  demand  made  in  writing  by  the  said  trustee  for 
the  payment  of  the  said  moneys  or  the  performance  of  the  covenant  or 
covenants,  it  shall  be  also  lawful  for  the  said  trustee,  and  upon  receiving  a 
written    requisition,    signed    by    majority    in    value   of    the   bonds    secured 
hereby,  then  outstanding,  with  proper  indemnification  against  costs,  compen- 
sation, and  expenses,  It  shall  be  the  duty  of  the  said  trustee,  or  Its  successor 
or  successors,   after  entry  as  aforesaid,  or  other  entry,  or  without  entry, 
personally  or  by  its  attorney  or  agent,  to  sell  and  dispose  of  all  and  singular 
the  premises,  franchises,  and  contracts  hereby  conveyed  and  assigned,  or 
intended  so  to  be,  as  an  entirety,  or  such  part  or  parts  of  the  same  as  shall 
be  necessary,  from  time  to  time,  at  public  auction."    The  last  clause  of  section 
third  provides  for  judicial  foreclosure,   and   is  as  follows:    "And   in  case 
default  shall  be  made  as  aforesaid,  and  shall  continue  as  aforesaid,  it  shall 
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also  be  lawful,  and  it  shall  be  the  duty  of  the  said  trustee  and  its  successor 
or  successors  In  the  said  trust,  upon  receiving  a  written  requisition,  signed 
by  the  holders  of  one-third  in  value  of  the  bonds  hereby  secured  and  then  out- 
standing, after  entry  as  aforesaid,  or  other  entry,  to  commence  and  prosecute 
such  actions,  suits,  or  proceedings  at  law  or  in  equity  as  shall  be  necessary 
to  obtain  the  sale  of  the  said  premises  by  and  under  judicial  authority,  and 
to  bar  and  foreclose  the  equity  of  redemption  of  the  said  party  of  the  first 
part,  its  successors  and  assigns,  and  of  all  persons  claiming  under  them  or 
any  of  them  and  the  said  premises  hereby  conveyed  or  intended  so  to  be. 
with  the  appurtenances,  and  every  part  and  parcel  thereof."  Analysis  of 
these  three  provisions  shows  that  the  first  authorized  an  entry  by  the  trustee 
in  case  interest  was  defaulted  for  six  months,  and  retention  and  operation 
of  the  property  until  such  interest  was  paid  from  the  profits.  Action  under 
this  provision  was  wholly  at  the  will  of  the  trustee.  The  bondholders  had 
no  voice  or  compelling  power  in  its  exercise.  The  second  provision  was  for 
a  public  nonjudicial  sale  by  the  trustee.  To  the  default  of  interest  specified 
in  the  preceding  section  there  was  added  default  in  payment  of  bond  princi- 
pal, and  there  was  superadded  a  clause  empowering  a  majority  in  value  of 
the  bondholders,  on  giving  indemnity  for  costs,  to  compel  the  trustees  to 
make  such  nonjudicial  sale.  The  third  provision,  it  will  be  noted,  is  for  the 
same  defaults,  authorizing  the  entry  of  judicial  procedure  by  the  trustee.  It 
is  contended  by  the  respondents  that,  by  this  last  provision,  the  trustee  could 
not  resort  to  such  judicial  proceedings  to  foreclose  unless  upon  the  request 
of  one- third  of  the  bondholders.  By  the  complainants  it  is  contended  that 
the  language  used  was  not  a  limitation  upon  the  right  of  the  trustee  to  resort 
to  judicial  proceedings,  but  conferred  on  the  bondholders  the  power  to  compel 
the  trustees  to  do  that  which  the  default  made  it  lawful  and  discretionary 
for  It  to  do  without  such  request.  After  careful  consideration,  we  are  of  opinion 
the  contention  of  the  complainant  is  right.  It  is  the  natural  construction  of  the 
language  used,  and  is  In  accord  with  the  general  scheme  of  the  mortgage.  The 
first  provision  defines  what  it  shall  be  lawful  for  the  trustee  to  do  in  the  way  of 
simple  entry  and  taking  temporary  possession.  This  provision,  within  the  scope 
of  its  operation,  broadly  empowers  such  trustee  to  act,  but  imposes  no  duty 
upon  him  to  do  so,  and  empowers  the  bondholders  to  impose  none.  In  the 
broad,  untrammeled  enabling  power  thus  vested  in  the  trustee,  we  find  the 
construction  and  scope  of  the  term  "it  shall  be  lawful,"  as  employed  in  this 
mortgage.  In  the  second  provision,  relating  to  nonjudicial  sales,  we  find 
the  same  thought  in  the  words  "it  shall  also  be  lawful,"  but  find  an  added 
duty  Is  cast  on  the  trustee;  that  is,  on  request  of  a  majority  of  the  bond- 
holders, the  trustee  is  compelled  to  sell.  That  this  is  the  proper  construction 
of  this  clause  there  can  be  no  question.  Any  other  reading  is  a  distortion 
of  words.  Now,  the  same  general  idea  is  found  in  the  provision  for  judicial 
proceedings.  The  same  words,  "it  shall  also  be  lawful,"  are  found,  and 
serve  to  indicate  untrammeled  enabling  power  vested  in  the  trustee,  while 
introduced  by  the  copulative  "and,"  in  conformity  with  the  preceding 
provision,  Is  the  act  which  the  bondholders  can  compel  the  trustee  to  perform. 
To  read  the  terms,  "it  shall  also  be  lawful,"  and,  "and  it  shall  be  the  duty 
of  the  trustee,"  as  synonymous,  and  simply  imposing  a  duty  on  the  trustee 
at  the  request  of  the  bondholders,  is  to  deny  the  first  phrase  the  meaning  it 
unquestionably  bears  in  the  two  preceding  sections.  Such  construction 
would  vest  the  trustee  with  the  broadest  discretion  to  make  a  nonjudicial 
sale,  where  he  could  easily  abuse  the  power,  and  shear  him  of  all  personal 
discretion  in  seeking  a  remedy  by  a  judicial  sale,  where  the  court  could 
check  any  abuse  of  discretionary  power.  To  warrant  such  construction,  the 
language  should  be  so  explicit  that  no  other  was  possible.  After  careful 
consideration,  it  is  clear  to  us  that  the  provision  in  reference  to  the  bond- 
holders was  an  enabling  power,  to  be  exercised  at  their  option,  and  pot  a 
limitation  or  shearing  of  the  right  of  the  trustee  to  foreclose.  We  are  there- 
fore of  opinion  the  trustee  had  a  right  to  tile  the  present  bill  without  a  prior 
request  by  one-third  of  the  bondholders. 

This  brings  us  to  the  second  question,  namely,  whether  the  Penn  Plate- 
Glass  Company  or  W.  L.  Kann,  the  subsequent  purchasers  of  the  mortgaged 
premises,  can  question  the  validity  of  the  mortgage  in  suit.     It  will  be  noticed 
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that  the  mortgagor  is  not  contesting  the  right  to  foreclose  or  the  validity  of 
the  mortgage.  The  mortgage  is  assailed  by  the  successive  purchasers,  to  wit. 
Kann  and  the  Penn  Plate-Glass  Company.  In  examining  the  authorities 
cited,  we  must  distinguish  between  those  bearing  on  the  question  whether  a 
purchaser  has  personally  assumed  payment  of  an  existing  incumbrance,  and 
those  which  involve  the  question  whether  he  takes  subject  to  it.  The  ques- 
tion now  before  us  is  whether  the  purchasers  took  the  land  incontrovertibly 
subjected  to  the  lien  of  the  prior  incumbrance,  to  wit,  the  mortgage  in  suit. 
This  is  a  mixed  question  of  fact  and  law.  The  Pennsylvania  Plate-Glass 
Company  having  become  insolvent,  the  court  of  common  pleas  of  Westmore- 
land county,  by  virtue  of  the  equity  powers  conferred  by  the  Pennsylvania 
statute,  took  jurisdiction  of  its  assets,  and  possession  thereof  by  its  receiver, 
and  enjoined  W.  L.  Kann,  the  execution  creditor,  from  proceeding  on  his 
execution.  The  mortgage  in  suit  was  not  then  due  or  defaulted,  the  trustee 
was  not  made  a  party  to  the  bill,  and,  the  mortgage  being  a  first  lien  and 
duly  recorded,  the  property  unquestionably  came  to  said  court  subjected  to 
the  lien  of  the  mortgage.  Later  the  receiver  presented  a  petition  to  said 
court  to  sell  the  mortgaged  property.  If  the  mortgage  was  ultra  vires,  was 
fraudulent,  or  was  given  without  consideration,  it  was  in  the  power  of  the 
receiver  or  the  corporation,  by  appropriate  remedy,  to  free  the  company's 
land  from  such  unlawful  lien.  Not  only  did  he  omit  to  do  this,  but  he  elected 
to  sell  the  equity  of  redemption,  and  to  expressly  subject  the  land,  in  the 
hands  of  the  purchaser,  to  the  lien  of  the  mortgage.  His  purpose  to  allow 
the  mortgage  debt  to  remain  charged  on  the  land,  and  thus  avoid  requiring 
prospective  purchasers  to  pay  the  entire  sum  at  once,  is  shown  in  the  petition, 
which  says:  "He  further  suggests  to  the  court  that  the  interest  on  the  $230.- 
000  of  bonds  owed  by  said  company  will  fall  due  on  July  1st  next,  and  that 
there  is  no  way  within  his  power  by  which  the  said  interest  can  be  paid,  and 
the  bonds  prevented  from  falling  due  in  accordance  with  the  terms  of  the 
mortgage.  If  the  real  estate  and  plant  of  the  said  company  are  to  be  sold,  in 
the  opinion  of  your  petitioner  such  sale  should  be  held  some  time  before  July 
1st,  for  the  reason  that  the  property  can  then  be  sold  subject  to  the  lien  of  the 
first  mortgage,  and  therefore  a  very  much  less  sum  of  money  will  have  to  be 
raised  by  the  purchaser  than  if  the  plant  were  to  be  sold  under  foreclosure 
proceedings  by  the  trustees  in  the  mortgage.  This  will  result  in  opening  the 
field  to  a  larger  number  of  bidders,  and  wili  probably  have  the  effect,  of  realiz- 
ing more  money  from  the  sale  for  the  benefit  of  the  creditors,  and  possibly 
of  the  stockholders,  than  could  otherwise  happen."  The  order  of  sale  pro- 
vided: "Property  to  be  sold  subject  to  the  lien  of  the  first  mortgage  of  $250.- 
000,  to  secure  the  payment  of  the  bonds,  which  said  mortgage  is  recorded  in 
Westmoreland  county,  in  Mortgage  Book  43,  page  1,  and  subject  to  all  taxes 
for  the  year  1894."  The  return  cites  the  sale  made  in  accordance  with  the 
order,  and  that  the  property  "was  sold,  subject  to  the  payment  of  the  first 
mortgage  and  taxes  for  1894,  discharged  of  all  other  liens,  to  W.  L.  Kann,  for 
the  sum  of  $37,000."  The  sale  being  confirmed,  a  receiver's  deed  was  made 
July  2,  1894,  to  Kann,  which  recited:  "The  above-described  property,  under 
the  order  of  court  aforesaid,  was  sold  and  is  now  conveyed  by  the  said  re- 
ceiver, and  was  bought  and  is  now  accepted  by  said  grantee,  subjected  to  a 
mortgage  made  by  the  said  Pennsylvania  Plate-Glass  Company  to  the  Farm- 
ers' Loan  &  Trust  Company  of  the  City  of  New  York,  dated  first  January. 
1891,  recorded  In  Westmoreland  county  in  Mortgage  Book  No.  43,  page  1,  and 
subject,  also,  to  all  taxes  for  the  year  1894."  It  will  be  noted  that  the  pur- 
chaser was  the  execution  creditor,  who  was  enjoined  from  proceeding  on  his 
execution,  and  who,  as  a  party  to  the  proceedings,  must  be  presumed  to  have 
had  notice  and  knowledge  thereof. 

Acceptance  of  deed  bound  the  grantee  to  Its  conditions.  "A  grantee,  having 
accepted  a  conveyance  and  enjoyed  its  benefits,  is  bound  by  its  provisions.'* 
Keller  v.  Ashford,  133  U.  S.  620,  10  Sup.  Ct.  494,  33  L.  Ed.  667.  And  the 
language  used  and  the  acts  of  the  parties  were  such  as  to  subject  the  land  to 
the  mortgage  burden.  So  far  as  the  corporation  could  do,  this  company  by 
its  receiver,  and  under  the  supervising  control  of  a  court  of  equity,  waived  all 
question  as  to  the  validity  of  the  mortgage,  and  elected  to  sell  the  mere  equity, 
subjected  to  its  Hen.    The  title  acquired,  and  the  condition  on  which  it  was 
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acquired,  being  part  of  the  same  act,  the  acceptance  of  the  former  ipso  facto 
weighted  it  with  the  accompanying  burden.  As  to  the  legal  effect  of  such 
action  on  the  part  of  the  selling  mortgagor  and  the  accepting  vendee,  we  think 
the  vendee  accepted  and  was  bound  by  the  status  of  the  mortgage  as  th» 
mortgagor  elected  to  leave  it  The  creator  of  the  lien,  who  had  the  right 
to  attack  It  or  confirm  it,  has,  prior  to  the  purchaser  acquiring  any  interest 
whatever  in  the  land,  elected  to  ratify  it  and  sell  the  land  subject  to  it. 
If  in  so  doing  he  has  done  what  he  ought  not  to  have  done,  or  left  un- 
done what  he  ought  to  have  done,  that  concerns  the  vendor  alone.  Such  act 
has  done  the  vendee  no  harm,  has  caused  him  no  loss.  What  right,  therefore, 
what  equity,  "what  interest,  what  standing,  has  the  purchaser  to  question  what 
his  vendor  has  done?  What  right  has  he  to  release  the  land  from  the  burden 
to  which  the  vendor  has  chosen  to  expressly  subject  it?  What  equity  or  whose 
equity  would  be  worked  out  by  such  a  course?  The  question  in  baud  is  not 
as  to  the  effect  of  a  judicial  sale  of  incumbered  property,  without  any  specifica- 
tion of  liens  in  the  order  of  sale,  of  which  Water  Co.  v.  De  Kay,  36  N.  J.  Eq. 
552.  is  an  instance,  but  it  is  the  case  of  a  court  exercising  its  power  to  sell 
specifically  subject  to  a  lien  and  a  deed  made  expressly  subjecting  the  prop- 
erty conveyed  to  a  specified  recorded  lien.  In  such  case  the  purchaser  of 
mortgaged  premises  takes  but  an  equity  of  redemption.  He  cannot  question 
the  validity  of  the  mortgage,  else  he  would  acquire  an  interest  in  the  land 
never  conveyed  to  him  by  the  vendor.  Freeman  v.  Auld,  44  N.  Y.  50;  Johnson 
v.  Thompson,  129  Mass.  398;  De  Wolf  v.  Johnson,  10  Wheat.  367,  6  L.  Ed.  343; 
ralkins  v.  Copley,  29  Minn.  471.  13  N.  W.  904;  Tuite  v.  Stevens,  98  Mass.  305; 
Dolman  y.  Cook,  14  N.  J.  Eq.  56;  Conover  v.  Hobart,  24  N.  J.  Eq.  120;  Post 
v.  Dart  8  Paige,  639;  Shufelt  v.  Shufelt,  9  Paige,  137;  Green  v.  Kemp,  13 
Mass.  515;   Morris  v.  Floyd,  5  Barb.  130. 

The  cases  from  the  various  state  courts  disclose  convincing  reasons  in  sup- 
port of  the  principle.  The  federal  cases  are  to  the  same  effect.  In  Broneon 
v.  Railroad  Co.,  2  Wall.  311,  17  L.  Ed.  732,  a  third  mortgage  was  given  by  a 
railroad  company,  and,  in  express  terms,  was  made  subject  to  the  bonds 
secured  by  a  prior  second  mortgage.  On  foreclosure  proceedings  under  the 
third  mortgage  the  road  was  sold.  Subsequently  a  bill  to  foreclose  was  filed 
by  the  trustees  of  the  second  mortgage,  and  a  company  which  owned  the 
equity  of  redemption  was  made  a  party.  An  attempt  was  made  to  question 
the  validity  of  the  second  mortgage.  But  the  right  to  do  so  was  denied.  The 
court  there  say:  "Even  if  there  had  been  any  valid  objection  to  these  bonds 
under  the  second  mortgage,  it  was  competent  for  the  obligor  to  waive  them; 
and  no  better  proof  could  be  furnished  of  the  waiver  than  the  acknowledg- 
ment of  the  full  indebtedness,  by  making  the  subsequent  security  subject  to 
it.  This  was  a  question  that  belonged  to  the  obligor  to  determine  for  himself 
when  giving  the  third  mortgage,  but,  besides  this,  what  right  have  those  com- 
ing in  under  it  to  complain?  They  come  in  with  a  full  notice  of  the  acknowl- 
edgment of  the  indebtedness  and  previous  lien.  And  especially  what  right 
have  the  Milwaukee  &  Minnesota  Company  to  complain,  who  purchased  the 
equity  of  redemption  through  Barnes,  their  agent,  subject  to  the  previous  in- 
cumbrance of  $1,000,000?  They  have  the  benefit  of  that  incumbrance,  by  an 
abatement  of  that  amount  in  the  price  of  the  purchase."  In  Jerome  v.  Mc- 
Carter,  94  U.  S.  736,  24  L.  Ed.  137,  the  same  doctrine  was  announced,  the 
court  saying:  "Nor  is  there  any  doubt  entertainable  respecting  the  amount 
due  under  the  prior  mortgages.  Indeed,  the  company  is  estopped  by  the  pro- 
visions of  its  mortgage,  of  which  the  complainant  is  trustee,  from  asserting 
that  the  entire  amount  of  the  two  $500,000  mortgages  and  of  the  receiver's 
mortgage  was  not  outstanding  when  the  present  mortgage  was  made.  The 
full  indebtedness  was  acknowledged,  by  making  the  junior  mortgagee  expressly 
subject  to  it;  and,  as  there  is  no  evidence  that  any  portion  of  it  has  been 
paid,  it  is  not  admissible  for  the  mortgagors  or  their  assignees  in  bankruptcy  to 
deny  it"  In  American  Waterworks  Co.  v.  Farmers'  Loan  &  Trust  Co.,  20  C. 
C.  A.  133,  73  Fed.  962,  the  question  now  before  us  was  considered  by  the  cir- 
cuit court  of  appeals  of  the  Eighth  circuit.  In  that  case  the  American  Water- 
works Company  of  Illinois,  having  given  two  mortgages,  sold  its  plant  to  the 
American  Waterworks  Company  of  New  Jersey,  by  a  deed  which  described  the 
said  mortgages,  and  recited  that  the  property  was  conveyed  to  the  grantee 
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company,  "subject  to  said  incumbrances."  On  a  bill  to  foreclose  it,  the  pur- 
chaser sought  to  attack  the  validity  of  the  mortgages.  In  holding  this  could 
not  be  done,  the  court  said,  "The  New  Jersey  Company,  we  think,  Is  estopped 
from  asserting  the  invalidity  of  the  mortgages  executed  by  its  predecessor,  the 
Illinois  Company,  by  virtue  of  the  well-established  rule  that  a  purchaser  of 
property,  who  accepts  a  conveyance  thereof  which  described  incumbrances  ex- 
isting thereon,  and  expressly  declares  that  the  conveyance  is  made  subject  there- 
to, will  not  be  allowed  to  question  the  validity  of  such  incumbrances.  One  who 
thus  buys  property  has  no  right  to  challenge  the  validity  of  a  mortgage  lien  ex- 
isting thereon  At  the  date  of  his  purchase,  which  his  grantor  by  the  terms  of  his 
conveyance  did  not  see  fit  to  challenge,  but  recognized  in  the  most  formal 
manner,  by  declaring  that  he  conveyed  the  property  subject  to  the  existing 
lien.  Whether  such  mortgage  is  valid  or  otherwise  is  no  concern  of  the  pur- 
chaser; for,  in  contemplation  of  law,  he  only  acquires  an  equity  of  redemption 
in  the  property  conveyed  to  him,--that  is  to  say,  a  right  to  discharge  the 
mortgage  debt,— and  it  would  be  a  breach  of  good  faith,  having  purchased  this 
right  and  nothing  more,  to  deny  the  validity  of  the  incumbrance,  and  seek  to 
avoid  the  payment  thereof  on  that  ground.  As  between  the  grantor  and 
grantee  in  a  conveyance  made  subject  to  an  existing  mortgage,  the  amount 
of  the  incumbrance  should  be  regarded  as  part  of  tne  purchase  price  left  un- 
paid at  the  date  of  the  conveyance  which  the  grantee  undertakes  to  pay.  At 
all  events,  he  impliedly  agrees  not  to  challenge  the  validity  of  the  incumbrance. 
The  authorities  to  this  point  are  amply  sufficient,  in  our  opinion,  to  preclude 
the  New  Jersey  Company  from  defending  against  the  foreclosure  on  the  ground 
that  the  mortgage  is  invalid." 

In  view  of  these  authorities,  and  of  the  inherent  justice  of  such  a  course,  we 
hold  that  the  land  having  been  expressly  made  subject  to  the  mortgage  in  suit, 
and  having  been  purchased  and  accepted  by  W.  L.  Kann,  and  subsequently 
by  the  Penn  Plate-Glass  Company,  subject  to  the  same,  neither  of  said  parties 
can  question  its  validity.  No  valid  reason,  therefore,  being  shown  to  the  con- 
trary, a  decree  of  foreclosure  will  be  entered.  Of  the  right  of  individual  bond- 
holders to  participate  in  the  proceeds  of  said  foreclosure  we  express  no  present 
opinion. 

Supplemental  Bill. 

During  the  pendency  of  the  original  bill  the  improvements  on  the  mortgaged 
land  were  burned.  An  insurance  of  some  three  hundred  thousand  dollars, 
placed  during  the  pending  of  the  original  bill,  was  on  these  buildings.  There- 
after the  trustee  filed  a  supplemental  bill,  making  the  insurance  companies 
parties,  alleging  the  existence  of  an  equitable  lien  on  said  insurance  in  favor 
of  the  bondholders,  and  praying  the  appointment  of  a  receiver  to  collect  and 
hold  the  proceeds  of  the  policies.  Such  receiver  was  thereafter  appointed.  He 
has  collected  the  larger  part  of  the  Insurance,  and  holds  the  same  subject  to 
the  order  of  this  court.  It  therefore  becomes  the  duty  of  the  court  to  pass  on 
the  question  of  equitable  lien. 

There  were  two  parties  to  this  mortgage,— the  executing  mortgagor  and  the 
accepting  trustee.  Now,  the  liabilities  or  obligations  created  by  a  contract  can 
rest  originally  only  on  a  party  to  it.  If  they  do  not  rest  on  some  party  to  the 
contract,  no  obligation  whatever  exists.  When,  therefore,  the  Pennsylvania 
Plate-Glass  Company  in  its  mortgage  enumerated  certain  acts  which  the  trus- 
tee might,  In  its  discretion,  require  to  be  done,  It  is  clear  that,  unless  it  im- 
posed the  fulfilling  of  such  requisition  upon  itself,  it  imposed  it  upon  no  one. 
Indeed,  the  nature  of  the  acts  which  the  trustee  was  empowered  in  Its  discre- 
tion to  require  shows  that  they  were  such  as  the  mortgagor  would  naturally 
perform.  Thus,  the  trustee  could  require  further  Instruments  of  conveyance 
or  assurance.  These  would  be  executed  by  the  mortgagor,  the  owner  of  the 
fee.  It  might  require  the  payment  of  taxes.  These  the  mortgagor,  against 
whom  they  were  assessed,  and  who  was  legally  bound  for  them,  would  natu- 
rally be  the  one  to  pay.  So  with  the  insurance.  The  owner  of  the  property, 
the  holder  of  the  legal  title,  the  person  who  had  the  insurable  interest,  would 
be  the  one  to  insure.  Vesting  in  another  a  right  to  make  a  requisition  im- 
plies an  obligation  to  honor  such  requisition  when  made.  We  are  therefore  of 
opinion  that  by  the  terms  of  the  mortgage  the  mortgagor  company  covenanted 
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to  insure  on  request  of  the  trustee.  The  acts  of  the  parties  were  in  accord 
with  such  construction.  Prior  to  the  receivership  the  mortgagor  company 
kept  the  property  insured  for  the  benefit  of  the  bondholders,  and  its  obligation 
so  to  do  wns  recognized  and  enforced  by  the  state  court  during  the  receiver- 
ship, by  its  issue  of  receiver's  certificates  for  the  purpose.  These  policies  were 
in  force  when  Kann  purchased.  The  proofs  show  they  were  turned  over  to 
him,  and  he  was  informed  by  the  receiver  they  were  outstanding.  The  cove- 
nant of  the  mortgagor  to  insure  on  request  being  shown,  demand  being  made 
npon  it  for  such  insurance,  and  its  failure  to  comply  continued  for  six  months, 
vesting  a  right  of  entry  and  possession  of  the  trustee,  we  next  inquire,  what 
was  the  relation  to  this  duty  of  a  successor  in  the  possession  and  title  of  the 
mortgagor  to  whom  such  possession  was  delivered  and  the  equity  of  redemp- 
tion conveyed  by  an  order  of  court,  and  deed  based  thereon,  in  the  terms  set 
forth  in  the  foregoing  opinion  bearing  on  the  original  bill? 

It  ha 8  been  strongly  urged  that  the  covenant  to  insure  does  not  run  with 
the  land,  and  that  this  fact  governs  the  case.  But  this,  as  we  view  it,  is  not 
the  crucial  question  of  this  cause.  If  the  insurance  made  by  the  purchaser 
is  impressed  with  an  equitable  lien  in  favor  of  the  trustee,  it  is  not  because 
the  mortgagor's  covenant  runs  with  the  land,  but  because,  from  the  nature 
and  subject-matter  of  the  duty  assumed  by  the  mortgagor,  the  terms  of  the 
ileed  and  its  acceptance,  the  facts  and  circumstances  of  this  particular  case, 
and  the  law  bearing  thereon,  the  insurance  placed  by  the  purchaser  becomes 
so  liable.  To  the  consideration  of  such  facts  and  the  law  thereunto  appertain- 
ing, we  now  turn. 

Id  an  opinion  herewith  filed,  disposing  of  the  original  bill,  we  have  recited 
at  length  the  provisions  of  the  mortgage,  the  insolvency  of  the  mortgagor 
company,  the  receivership  proceedings  in  the  court  of  common  pleas  of  West- 
moreland county,  the  sale  of  the  property,  together  with  the  proceedings  lead- 
ing thereto,  and  the  deed  made  in  pursuance  thereof.  The  property  was  pur- 
chased by  W.  L.  Kann  for  the  sum  of  $37,000,  and  conveyed  to  him  by  deed 
dated  July  2,  1894.  He  held  the  property  until  July  1,  1895,  when  he  con- 
veyed the  same  to  the  Penn  Plate-Glass  Company,  of  which  company  he  was 
president,  for  $S3.r»00.  His  deed  recites,  "The  above-described  property  is  now 
conveyed  by  the  said  parties  of  the  first  part,  and  is  now  accepted  by  the  said 
party  of  the  second  part,  subject  to  a  mortgage  made  by  the  said  Pennsylvania 
Plate-Glass  Company  to  the  Farmers'  Loan  &  Trust  Company  of  the  City  of 
Xew  York  for  two  hundred  and  fifty  thousand  ($250,000)  dollars,  dated  Jan.  1, 
1S91.  recorded  in  Westmoreland  county,  in  Mortgage  Book  No.  43,  page  1; 
being  the  same  property  which  Joseph  W.  Stoner,  receiver  of  the  Pennsylvania 
Plate-Glass  Company,  conveyed  to  Wm.  L.  Kann  by  deed  dated  July  2,  1894, 
ami  recorded  in  Westmoreland  county,  in  Deed  3ook  235,  page  257."  The 
interest  on  the  bonded  indebtedness  falling  due  on  July  1,  1894,  and  January 
1,  1805,  was  paid  by  Kann,  but  that  payable  July  1,  1895,  was  defaulted.  On 
November  29,  1895,  written  demand  was  made  by  the  trustee  upon  the  mort- 
gagor, its  receiver,  upon  Kann  and  the  Penn  Plate-Glass  Company,  to  insure 
for  ihe  l>eneflt  of  the  bondholders.  They  failed  to  do  so,  and  such  default 
continued  for  more  than  six  months  prior  to  the  filing  of  the  bill.  On  the 
filing  of  the  bill  the  trustee  moved  for  the  appointment  of  a  receiver  to  take 
nofwession.  The  plant  was  then  being  operated  by  the  Penn  Plate-Glass  Com- 
pany, a  large  number  of  persons  employed,  the  issues  of  the  cause  and  the 
legal  rights  of  the  parties  not  determined.  In  this  aspect  of  the  cause,  and 
the  court  being  satisfied  that  a  receiver  could  not  operate  the  works,  it  de- 
clined to  appoint  a  receiver.  The  question  of  insurance  arose  during  the  pen- 
dency of  the  application  for  a  receiver;  and  thereupon  counsel  for  W.  L. 
Kann  and  the  Penn  Plate-Glass  Company  signified  their  willingness  to  place 
insurance  upon  the  property  for  the  benefit  of  the  trustee  if  they  were  bound 
to  do  so,  but  denied  the  liability  of  said  parties  to  do  so.  Subsequently  they 
did  place  a  large  amount  of  insurance  upon  the  property,  and  during  the 
pendency  of  the  motion  filed  a  guaranty,  signed  by  W.  L.  Kann  (the  president 
of  the  company)  and  Emanuel  Wertheimer  (a  stockholder),  conditioned  as  fol- 
lows: "That,  in  the  event  of  a  loss  by  fire  of  the  property  described  in  the 
raid  Pennsylvania  Plate-Glass  Company  mortgage,  that  then  there  shall  be 
Paid  out  to  the  said  Farmers'  Loan  and  Trust  Company,  trustee,  In  trust  for 
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the  holders  of  valid  bonds  secured  by  the  said  mortgage,  a  sum  equal  to  the 
total  amount  of  such  valid  bonds,  out  of  policies  of  insurance  existing  in  favor 
of  the  Penn  Plate-Glass  Company:  provided,  that  it  shall  have  been  finally 
adjudicated  that  the  Penn  Plate-Glass  Company,  the  present  owner  of  the 
said  property,  is  bound  or  liable  by  anything  contained  in  the  said  mortgage, 
or  the  terms  of  its  purchase  of  the  described  mortgaged  premises,  to  keep 
and  maintain  insurance  for  the  benefit  of  the  holders  of  bonds  secured  by  the 
said  mortgage.  And  it  is  provided,  further,  that  in  the  event  of  a  loss  by  fire, 
and  the  insurance  money  payable  in  that  event  is  applied  to  the  restoration 
of  the  plant  of  the  Penn  Plate-Glass  Company,  bound  by  the  said  mortgage, 
that  then  this  obligation  shall  be  null  and  void,  without  prejudice  to  the  right 
of  the  Penn  Plate-Glass  Company,  its  successors  and  assigns,  to  deny  its  lia- 
bility to  take  out,  keep,  and  maintain  policies  of  insurance  on  said  plant  at 
any  time  for  the  benefit  of  holders  of  valid  bonds  secured  for  the  said  mort 
gage,  or  for  the  trustee  of  said  mortgage.  And  it  is  further  distinctly  under- 
stood and  agreed  that,  in  the  event  of  partial  losses  and  partial  restorations, 
the  amount  of  the  insurance  money  applied  thereto  shall  be  a  credit  on  the 
account  for  which  we  have  become  bound  by  this  obligation."  After  the  loss 
it  appeared  that,  in  the  insurance  placed,  the  Penn  Plate-Glass  Company  and 
W.  L.  Kann,  its  president,  had  placed  a  provision  therein  in  terms  excluding 
the  bondholders  from  any  interest  in  the  policies.  Whatever  may  be  the 
effect  of  such  provision  as  between  the  insurance  companies  and  the  insured, 
we  do  not  regard  it  as  a  material  consideration  here.  It  was  an  act  inter 
alios  acta.  The  trustee  and  the  court  had  no  knowledge  of  it.  It  was  not 
done  In  pursuauce  of  any  agreement,  and  can  in  no  way  affect  the  legal  and 
equitable  status  and  rights  of  the  parties  before  the  court;  for,  if  the  pur- 
chaser was  bound  to  insure  for  the  benefit  of  the  trustee,  equity  will  consider 
the  policies  as  placed  in  fulfillment  of  that  duty,  for  it  considers  that  as  done 
which  ought  to  be  done.  Pom.  Eq.  Jur.  §§  364-377.  It  always  Implies  an  In- 
tention to  fulfill  an  obligation.  Id.  §§  420-422.  It  regards  and  treats  that  as 
done  which  in  good  conscience  ought  to  be  done.    Id.  f  364. 

The  question  of  the  effect  of  acceptance  of  a  deed  reciting  that  property  was 
conveyed  subject  to  a  specified  incumbrance  is  discussed  in  many  Pennsyl- 
vania cases.  In  some  it  was  held  a  personal  liability,  or  an  assumption  of 
the  Incumbrance  direct  to  the  original  creditor,  was  created;  in  others,  that 
no  such  direct  liability  to  the  original  creditor  arose,  but  an  agreement  by  the 
vendor  with  his  vendee  to  indemnify  the  latter  against  having  to  pay  the  in- 
cumbrance. To  warrant  a  decree  for  an  equitable  Hen  in  this  case,  It  is  suffi- 
cient to  hold  that,  as  regards  the  covenant  to  insure,  there  was  an  agreement 
to  Indemnify,  though,  from  the  nature  of  the  subject-matter,  and  the  special 
facts  and  circumstances,  there  are  grave  reasons  for  contending  that  the  pur- 
chaser of  the  property  in  this  case  became  directly  liable  to  the  trustee  to  in- 
sure. The  covenant  of  the  mortgagor  in  reference  to  Insurance  was  sul  gen- 
eris. It  was  not  a  covenant  which  necessarily  bound  the  mortgagor  to  the 
performance  of  any  present  or  future  thing.  It  obligated  Insurance,  it  is  true, 
but  only  in  case  it  was  required  by  the  trustee.  The  trustee  might  never  exer- 
cise its  right.  Hence,  while  the  possible  liability  existed,  there  was  no  cer- 
tainty it  would  ever  attach.  From  these  considerations,  it  is  clear  that  when 
the  mortgagor  came  to  sell  the  property  there  was  no  exact  financial  value 
which  could  be  put  upon  this  covenant  to  insure.  It  could  not  be  a  subject  of 
barter  and  sale,  because  liability  under  it  depended  wholly  and  solely  on  the 
will  of  the  trustee.  It  was  created  by  the  mortgage,  but  was  a  matter  to  be 
performed  in  futuro,  but  at  once  if  required.  Now,  with  this  unfulfilled,  fu- 
ture, and  indefinite  liability  clearly  resting  by  the  mortgage  on  the  mortgagor 
at  the  time  of  the  sale,  what,  as  between  the  vendor  and  vendee,  became  of 
it  when  the  property  was  sold,  and  the  vendee,  by  the  terms  of  the  deed,  left 
the  purchase  money,  to  the  extent  of  the  mortgage  debt,  in  the  land,  and 
agreed  to  indemnify  the  vendor  against  it?  The  duty  to  Insure  was  incidental 
and  supplemental  to  the  mortgage  debt.  Its  purpose  was  to  make  it  more  se- 
cure and  insure  the  payment.  As  was  said  by  the  supreme  court  of  that  state 
in  Miller  v.  Aldrlch,  31  Mich.  4.18,  when  speaking  of  the  relation  of  a  covenant 
to  Insure  to  the  mortgage:  "Chapman  had  bound  himself  to  afford  Miller  se- 
curity supplementary  to  and  connected  with  the  mortgage.    The  mode  agreed 
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on  bad  reference  to  the  mortgage  buildings,  and  was  to  be  of  a  nature  to  keep 
the  mortgaged  property  itself  so  far  intact  as  a  means  of  security  to  per- 
petuate the  safety  of  the  mortgagee's  interest  in  case  the  buildings  should 
burn.  This  stipulation  was  in  equity  a  sort  of  adjunct  to  the  mortgage,  and 
was  binding  on  Chapman,  and  on  all  others  in  his  shoes  with  notice."  Now, 
if  by  acceptance  of  the  deed  the  purchaser  agreed  to  indemnify  the  vendor 
against  the  mortgage  debt,  shall  he  not  much  more  be  deemed  to  have  as- 
sumed every  incident  which  was  made  a  supplemental,  additional,  covenantal 
means  of  insuring  the  payment  of  such  mortgage  debt?  By  the  authorities 
already  cited,  it  is  clear  that  by  the  terms  of  the  deed  this  property  was  sub- 
jected incont rover tibly  to  the  burden  of  this  mortgage.  It  did  not  lie  in  the 
purchaser's  mouth  to  question  or  release  the  land  from  the  burden  to  which 
he  and  his  vendor  had  subjected.  So  much  for  the  rights  of  the  trustee.  As 
between  the  vendee  and  the  vendor,  the  authorities  are  clear  that  by  the  terms 
of  the  deed  the  vendee  agreed  to  indemnify  the  vendor  against  liability  on 
the  mortgage.  Conceding  for  present  purposes  that,  on  a  sale  under  the  mort- 
gage of  the  premises,  personal  liability  of  the  mortgagor  for  the  bonded  debt 
ceased,  yet,  in  t£e  first  place,  no  sale  has  thus  far  taken  place;  and,  in  the 
second,  the  company  is  still  liable  for  the  mortgage  debt  by  virtue  of  its  cove- 
nant to  insure,  and  hence  the  need  of  indemnity  against  such  covenant  to  in- 
sure. Was  this  liability  indemnified  by  the  vendee's  acceptance  of  the  deed? 
In  Campbell  v.  Shrum,  3  Watts,  60,  the  leading  Pennsylvania  authority,  it  was 
held  that  acceptance  of  an  agreement  to  convey  land  "under  and  subject  to 
the  payment  of  all  the  purchase  money  and  Interest  now  due,"  by  a  specified 
article  of  agreement,  constituted  an  assumption  by  the  vendee.  In  Blank  v. 
German,  5  Watts  &  S.  42,  the  principles  of  an  "under  and  subject"  purchase 
are  discussed,  and  it  is  there  said:  "Had  the  defendants  below  purchased  the 
property  subject  to  the  mortgage  debt,  the  case  would  have  been  within  the 
principle  of  Campbell  v.  Shrum,  because  the  price  would  have  been  estimated 
at  the  clear  value  less  the  mortgage  debt;  and  It  may  be  said  that  so  much 
of  the  price  would  have  been  virtually  retained  to  answer  it,  so  that  the  plain- 
tiff would  have  answered  that  much,  had  he  been  compelled  to  pay  with  other 
funds  than  those  set  apart  for  the  purpose  in  the  defendant's  hands.  As  it 
would  have  been  a  fraud  in  them  to  retain  his  money  and  let  him  be  pursued 
for  it  on  his  bond  they  would  have  been  held  liable  on  an  implied  promise 
to  apply  it  to  the  purchase  intended;  and  it  may  be  said  in  every  such  case 
that  he  who  purchases  expressly  subject  to  an  incumbrance,  as  between  the 
vendor  and  himself,  makes  the  debt  his  own,  which  is  the  principle  of  Camp- 
bell v.  Shrum."  In  Woodward's  Appeal,  38  Pa.  St.  327,  the  words  of  the  deed 
were,  "subject  to  the  payment  of  $2,000,— the  mortgage  debt"  It  was  there 
said:  "It  cannot  be  doubted  that  accepting  a  deed  from  Mr.  Spackman  for  the 
house  and  lot,  expressly  subject  to  the  mortgage,  was  an  assumption  by  the 
vendee  to  pay  it.  The  debt  secured  by  the  mortgage  was  that  of  the  vendor, 
and,  if  its  payment  was  not  assumed  by  the  vendee,  the  express  subjection  of 
the  property  to  it  by  the  deed  amounts  to  nothing.  The  ultimate  liability  is 
still  upon  the  vendor,  and  not  upon  the  house,  and  the  vendee  has  acquired 
the  entire  ownership,  without  paying  or  being  liable  to  pay  any  more  than  the 
sum  of  $8,750."  In  Moore's  Appeal,  88  Pa.  St.  452,  prior  cases  were  examined 
by  Judge  Sharswood,  and  summed  up  as  follows:  "An  examination  of  the 
cases  which  have  been  decided  on  the  legal  effect  of  such  a  clause  in  a  convey- 
ance shows,  we  think,  that,  unless  there  exist  special  circumstances  to  raise  a 
covenant  to  pay  the  incumbrance,  it  amounts  only  to  an  indemnity  to  the  ven- 
dor. In  the  language  of  the  opinions,  the  vendee  makes  the  debt  his  own,  as 
between  him  and  the  vendor,  for  his  protection.'  " 

The  question  is  not  affected  by  the  Pennsylvania  act  of  June  12,  1878  (P.  L. 
205),  which  provides  that  the  grantee  of  real  estate  bound  by  mortgage,  etc., 
shall  not  be  personally  liable  therefor,  except  on  an  express  assumption,  and 
that  the  use  of  the  words  "under  and  subject  to  the  payment  of  such  ground 
rent,  mortgage,  or  other  incumbrance,"  shall  not,  alone,  be  construed  as  to 
make  such  grantee  personally  liable  as  aforesaid.  Prior  to  the  passage  of 
this  act,  as  we  have  seen,  it  was  held  in  some  cases  that  the  under  and  sub- 
ject clause  constituted  a  direct  assumption  of  the  debt  to  the  holder  of  it;  in 
others,  that  it  created  a  mere  agreement,  as  between  vendor  and  vendee,  to  In- 
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deinnify  the  vendor  against  the  incumbrance.  The  act  was  then  passed, 
which,  as  we  read  it,  provided  that  the  under  and  subject  clause  alone  should 
not  be  construed  to  create  a  personal  liability  for  the  debt  (that  is,  a  direct 
assumption  to  the  owner),  but  left  unaffected  the  implied  covenant  to  indem- 
nify, as  between  vendor  and  vendee.  In  other  words,  while  the  purchaser 
subject  to  such  incumbrance  did  not  assume  payment  of  the  debt  to  the 
holder,  he  was  still  bound  to  indemnify  his  vendee  against  the  incumbrance. 
In  Blood  v.  Crew-Levick  Co.,  171  Pa.  St.  333,  33  Atl.  346,  the  deed  of  the  free- 
hold portion,  made  after  the  passage  of  the  act,  recited %it  was  "tinder  and  sub- 
ject to  the  lien"  of  a  mortgage,  and  contained  Jhe  further  provision,  "It  is  here- 
by agreed  between  the  parties  to  this  instrument  that  the  said  party  of  the  sec- 
ond part  accept  the  title  •  •  •  subject  to  the  payment  of  the  mortgages 
herein  mentioned."  Of  these  provisions  the  court  say:  "We  have,  then,  an 
implied  covenant  to  indemnify,  arising  from  the  'under  and  subject  to  the 
lien  of  clause,  and  an  express  covenant  in  the  stipulation,  beginning  with  the 
words,  *It  is  hereby  agreed'  to  pay  the  mortgage  debt  to  the  holder  of  the 
mortgage." 

After  careful  consideration  of  tne  law  applied  to  this  case,  we  are  of  opinion 
that  Kann  and  the  Penn  Plate-Glass  Company,  the  subsequent  purchasers  of 
the  equity  of  redemption,  undertook  to  indemnify  the  mortgagor  against  liability 
on  its  covenant  In  the  mortgage  to  .insure.  The  proofs  show  that  request  to 
insure  was  duly  made  by  the  trustee  upon  the  mortgagor  and  upon  the  subse- 
quent purchasers,  which  request  was  not  complied  with.  It  would  therefore 
seem  that  by  such  failure  to  insure  there  was  a  default,  and  a  direct  liability 
of  the  mortgagor  to  the  trustee  upon  the  covenant  to  insure;  and  there  was  a 
default,  and  a  liability  of  the  subsequent  purchasers  to  the  mortgagor  upon 
their  agreements  to  indemnify.  Such  requests  were  made  in  writing  more 
than  six  months  prior  to  the  tiling  of  the  bill.  Default  having  continued  more 
than  six  months,  it  became  such  a  breach  as  warranted  the  trustee  in  either 
taking  possession,  selling  at  nonjudicial  sale,  or  maintaining  foreclosure  pro- 
ceedings. After  the  bill  was  filed  a  demand  upon  these  parties  to  insure  was 
also  made  at  l>ar  by  counsel  for  the  trustee  at  the  time  of  the  application  for 
a  receiver  to  take  possession  of  the  mortgaged  premises,  as  we  have  noted 
above.  Under  the  facts  it  would  seem  that  a  court  of  equity,  having  jurisdic- 
tion of  the  subject-matter  and  of  all  parties,  had  power  to,  and,  to  avoid  cir- 
cuity of  action,  would,  direct  the  purchaser  to  insure  for  the  benefit  of  the 
trustee.  This  court  had  jurisdiction  of  the  mortgage,  and  therefore  of  the 
mortgagor  and  mortgagee.  Kann  and  the  Peun  Plate-Glass  Company,  who 
had  bought  subject  to  it,  were  also  parties.  The  question  of  insurance,  with 
the  determination  of  the  several  rights  or  obligations  of  all  parties  in  refer- 
ence thereto,  were  kindred  and  germane  to  the  foreclosure,  and  therefore  to 
the  principal  subject  of  jurisdiction.  The  principle  is  clear  that,  where  eq- 
uity jurisdiction  has  once  rightfully  attached  to  a  controversy,  it  will  be  male 
effective  for  the  purpose  of  complete  relief,  and  to  dispose  of  all  incidental 
and  germane  questions.  Fetter,  Eq.  p.  13;  Winton's  Appeal,  1)7  Pa.  St.  .305: 
Allison's  Appeal,  77  Pa.  St.  227;  MeGowin  v.  Remington,  12  Pa.  St.  03; 
Bonder's  Appeal,  57  Pa.  St.  498;  Socher's  Appeal,  104  Pa.  St.  615.  The  trus- 
tee having  exercised  its  right  of  requiring  insurance,  the  mortgagor  being  in- 
solvent, the  purchaser  being  in  possession  and  enjoyment  of  the  premises,  and 
all  parties  before  the  court,  it  would  seem  clear  to  us  that  a  court  of  equity, 
by  its  very  nature  constituted  with  plastic  power  to  secure  direct  results,  and 
in  pursuance  of  its  principle  of  avoiding  circuity  of  action,  had  the  right  to 
order  and  decree  that  the  purchaser  should  place  insurance  upon  the  prop- 
erty for  the  benefit  of  the  trustee.  A  court  of  equity  having  original  jurisdic- 
tion to  compel  specific  performance  of  a  contract  to  indemnify  (Chamberlain 
v.  Blue,  6  Blackf.  490;  Champion  v.  Brown,  6  Johns.  Ch.  398;  Fry,  Spec.  Perf. 
[3d  Am.  Ed.]  p.  704),  its  jurisdiction  and  power  to  do  so  in  this  case,  where 
the  covenant  to  insure  was  incidental  to  the  mortgage,  the  original  subject  of 
jurisdiction,  and  where,  moreover,  the  breach  of  such  covenant  to  insure  was 
one  of  the  grounds  warranting  the  foreclosure,  would  seem  clear.  That  the 
court  did  not  see  fit,  in  an  interlocutory  stage  of  the  case,  to  make  such  order; 
that  in  such  preliminary  stage  it  did  not  enter  into  an  immediate,  definite  as- 
certainment of  its  right  or  duty  to  do  so,— cannot  affect  the  relative  right  of 
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the  parties.  Mere  lapse  of  time  will  not  prevent  a  court  of  equity  from  afford- 
ing relief,  where  there  was  a  right  to  relief  when  the  bill  was  filed.  Wilkin- 
son t.  Torkington,  2  Yonnge  &  0.  Exch.  729. 

Pending  the  appointment  of  a  receiver,  the  purchasers  agreed  to  and  did 
place  insurance,  and  the  improved  property  has  been  wholly  destroyed.     If 
the  insurance  goes  to  the  bondholders,  it  represents  an  avoidance  of  loss  for 
that  which  it  held  as  security  for  money  paid  to  the  mortgagor.    If  the  pur- 
chaser holds  it,  it  speculatively  gains  by  the  destruction  of  that  for  which  it 
bad  never  paid,  to  wit,  the  $250,000,  representing  deferred  purchase  money. 
Now.  on  final  hearing  of  this  case,  it  being  clear  that  the  purchaser  was  lia- 
ble at  any  time  during  its  pendency  to  the  entry  of  an  order  directing  that  in- 
surance be  entered  for  the  benefit  of  the  trustee,  and  the  purchaser  having  in 
effect  placed  insurance  subject  to  the  determination  of  the  court  as  to  its  lia- 
bility to  do  so,  why  should  not  the  court  on  final  hearing  enter  the  decree 
which  it  could  have  made  in  an  earlier  stage  of  the  case?    This  insurance 
wa*  placed  by  a  party  to  this  litigation  under  stress  of  an  application  for  the 
appointment  of  a  receiver,  and  a  consequent  exclusion  from  possession.     It  is 
now  clear  that  such  litigant  should  have  placed  the  insurance  for  the  benefit  of 
the  trustee,  and  was  bound  to  do  so  if  thereto  required  by  the  court.    When  now, 
on  final  bearing,  the  proceeds  of  that  insurance  are  before  the  court,— when 
the  position  of  the  parties  has  not  been  changed,— why  should  not  this  court 
on  final  decree  stamp  with  an  equitable  lien  the  proceeds  of  a  fund  which  it 
niipht  have  created  by  an  earlier  order?    The  position  of  the  parties  has  not 
changed.    To  say  that  the  trustee  had  an  insurable  interest,  and  could  itself 
have  insured,  does  not  affect  the  case.     While  it  could  do  so,  it  could  also  re- 
quire the  mortgagor  to  perform  this  duty.     The  purchasers,  with  full  knowl- 
edge of  that  duty  on  the  part  of  the  mortgagee,  took  the  property,  and  under- 
took to  indemnify  the  vendor  against  this  covenant.    This  they  have  not  done. 
They  paid  some  $83,000  for  the  property.    They  insured  it  for  more  than 
$300,000,  and  now,  on  the  destruction  of  the  property,  which  was  the  substan- 
tial security  for  $250,000  owing  the  trustee,  they  seek  to  avoid  payment  of  the 
$250,000,  and  to  realize  on  the  $83,000  paid  by  them  the  sum  of  upwards  of 
$300,000  in  insurance  upon  property  for  which  they  have  never  paid.    The  al- 
lowance of  such  a  result,  under  the  facts  and  circumstances,  would  be  highly 
inequitable;  for  it  is  a  principle  of  equity  that  in  a  contest  between  one  who, 
seeking  to  make  a  gain,  and  one  who  is  struggling  to  avoid  a  loss,  equity  will 
lean  toward  him  who  has  actually  lost,  rather  than  to  him  who  merely  seeks 
to  gain.    Miller  v.  Aldrich,  31  Mich.  416.    After  careful  consideration,  there- 
fore, we  are  of  opinion  that,  to  the  extent  of  all  valid  outstanding  bonds  rep- 
resented by  the  trustee,  this  fund  is  in  equity  and  good  morals  stamped  with 
an  equitable  lien,  and  that  it  is  the  duty  and  right  of  this  court  to  enforce  it. 

Bernard  Carter,  for  appellants. 

Herbert  B.  Turner  and  John  G.  Johnson,  for  appellee. 

Before  ACHESON,  DALLAS,  and  GRAY,  Circuit  Judges. 

GRAY,  Circuit  Judge.  This  is  an  appeal  taken  by  the  defendant 
the  Penn  Plate-Glass  Company  from  a  decree  rendered  by  the  cir- 
cuit court  of  the  United  States  for  the  Western  district  of  Pennsyl- 
vania in  favor  of  the  complainant,  the  Farmers,  Loan  &  Trust  Com- 
pany, as  trustee,  against  the  defendants.  On  January  1,  1891,  the 
Pennsylvania  Plate-Glass  Company,  a  Pennsylvania  corporation,  made 
a  mortgage  to  the  Farmers'  Loan  &  Trust  Company,  a  New  York  cor- 
poration, to  foreclose  which  mortgage  the  original  bill  herein  was 
filed.  The  mortgage  covered  the  plant  of  the  mortgagor  company. — 
Wng  a  specified  tract  of  land  in  Irwin,  Westmoreland  county,  Pa., 
with  certain  gas  and  water  contracts. — and  all  the  company's  other 
property,  real  or  personal,  then  owned  or  thereafter  to  be  acquired, 
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including  rents,  issues,  and  profits.  This  mortgage  was  given  in  trust 
to  secure  6  per  cent,  bonds  which  were  issued  to  the  amount  of 
|250,000  of  principal.  On  the  19th  of  March,  1894,  a  suit  was  brought 
in  the  court  of  common  pleas  of  Westmoreland  county,  at  the  instance 
of  the  directors,  against  the  Pennsylvania  Plate-Glass  Company,  to 
procure  its  judicial  dissolution.  In  that  suit  Joseph  W.  Stoner  was 
on  that  day  appointed  receiver  of  the  company.  An  order  was  subse- 
quently made  for  the  sale  of  the  property  by  the  receiver,  subject  to 
the  lien  of  the  existing  mortgage  of  $250,000.  Accordingly,  on  the  18th 
of  June,  1894,  the  receiver  sold  the  property  so  subject  to  the  mort- 
gage at  public  auction.  The  defendant  W.  L.  Kann  was  the  pur- 
chaser, the  price  being  $37,500.  On  July  2,  1894,  a  deed  was,  by  or- 
der of  the  court,  given  by  the  receiver  to  Kann.  It,  in  accordance  with 
the  terms  of  the  order,  recited  that  the  conveyance  was  made  "subject- 
ed to  a  mortgage  made  by  the  said  Pennsylvania  Plate-Glass  Company 
to  the  Farmers'  Loan  and  Trust  Company  of  the  City  of  New  York  for 
two  hundred  and  fifty  thousand  dollars  ($250,000),  dated  Jan.  1st,  1891, 
recorded  in  Westmoreland  county  in  Mortgage  Book  43,  page  1." 
Kann  held  this  property  for  about  one  year,  and  until  July  1,  1895, 
when,  by  deed  of  that  date,  he  sold  and  conveyed  it  to  the  Penn  Plate- 
Glass  Company,  one  of  the  defendants  herein, — a  corporation  prob- 
ably organized  by  Kann  himself  for  the  manufacture  of  plate  glass, — 
for  $83,000.  It  is  claimed  by  Mr.  Kann  and  the  appellant  company 
that,  in  addition  to  the  consideration  named  in  the  deed,  expenditures 
for  improvements  placed  upon  the  property  amounted  to  $200,000,  and 
brought  the  purchase  price  to  the  Penn  Plate-Glass  Company  up  to 
about  $300,000.  These  figures  are  disputed  by  the  complainant,  but 
there  is  no  testimony  that  directly  contradicts  that  of  Mr.  Kann  in 
this  regard.  The  deed  from  Kann  recited  that  the  property  was  con- 
veyed "subject  to  a  certain  mortgage  made  by  the  Pennsylvania  Plate- 
Glass  Company  to  the  Farmers'  Loan  &  Trust  Company,  of  New  York, 
for  $250,000,  dated  January  1st,  1891,  and  recorded  in  Westmoreland 
county,  in  Mortgage  Book  43,  page  1";  this  being  the  mortgage  in 
question.  While  Mr.  Kann  held  the  title  to  the  property  he  paid  the 
interest  coupons  on  the  bonds  maturing  during  his  ownership;  but 
those,  maturing  July  1,  1895,  the  time  of  the  purchase  by  the  Penn 
Plate-Glass  Company,  were  not  paid  by  that  company,  and  no  coupons 
have  been  paid  since.  The  Farmers'  Loan  &  Trust  Company,  in  pur- 
suance of  the  provisions  of  the  mortgage,  then  declared  the  principal 
of  the  mortgage  due,  and  on  July  8, 1896,  filed  the  original  bill  in  this 
case  to  foreclose  the  mortgage,  against  the  Pennsylvania  Plate-Glass 
Company  (the  mortgagor),  W.  L.  Kann,  and  the  Penn  Plate-Glass  Com- 
pany. Kann  and  the  Penn  Plate-Glass  Company  put  in  answers  con- 
testing the  right  to  foreclose  on  the  ground  that  the  mortgage  itself 
was  invalid,  except  as  to  such  of  the  bonds  thereby  secured  as  were 
held  by  purchasers  for  value  without  notice,  and  averring  that  the 
requisite  number  of  bondholders  had  not  requested  such  action,  and 
that  such  request  was  a  condition  precedent  under  the  provisions  of  the 
mortgage.  The  Pennsylvania  Plate-Glass  Company,  the  mortgagor, 
put  in  no  answer,  and  its  receiver,  Stoner,  was  not  made  a  party  to  the 
bill. 
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About  the  time  of  filing  this  original  bill,  namely,  on  July  1G,  1896, 
the  plaintiff  made  a  motion  for  the  appointment  of  a  receiver  of  the 
mortgaged  premises.  This  was  refused,  but,  after  the  court  had  an- 
nounced its  decision,  counsel  for  complainant  mentioned  the  fact 
that  there  was  no  insurance  on  the  property  for  the  benefit  of  the  bond- 
holders, and  that  they  would  be  unprotected  in  case  of  a  loss  by  fire. 
Thereupon  counsel  for  defendants  expressly  denied  that  either  the 
Penn  Company  or  Kann  was  bound  to  insure  for  the  benefit  of  bond- 
holders, either  by  virtue  of  anything  contained  in  the  mortgage  or  the 
terms  of  their  purchase.  Counsel  for  complainant  insisted  that  they 
should  have  insurance,  whereupon  the  court  below  said,  "I  can't  de- 
cide that  question,"  and  intimated  to  defendants  that,  if  they  were 
bound  to  insure,  they  ought  to  protect  complainants.  They  denied 
still  that  they  were  bound  to  insure,  but  W.  L.  Kann  and  Emanuel 
Wertheimer,  who  were  stockholders  in  the' Penn  Company,  agreed  to 
give  their  individual  bond  or  agreement  that  out  of  the  then  existing 
policies  of  insurance,  which  had  been  previously  taken  out  by  the 
Penn  Company,  there  should  be  paid  out  to  the  Farmers'  Loan  & 
Trust  Company,  in  trust  for  the  holders  of  valid  bonds  secured  by  the 
said  mortgage,  a  sum  equal  to  the  total  amount  of  such  lot  of  bonds. 
This  stipulation  was  entered  into,  and  approved  by  the  court,  and  filed, 
and  contained  this  proviso: 

"Provided,  that  it  shall  have  been  finally  adjudicated  that  the  Penn  Ptate- 
Glass  Company,  the  present  owner  of  the  said  property,  is  bound  o;  '-uMm 
by  anything  contained  in  the  safd  mortgage,  or  the  terms  of  its  purchase  of 
the  described  mortgaged  premises,  to  keep  and  maintain  insurance  for  the 
benefit  of  the  holders  of  bonds  secured  by  the  said  mortgage/' 

The  insurance  referred  to  in  the  above  instrument  had  been  placed 
a  long  time  prior  to  both  the  filing  of  the  original  bill  and  the  applica- 
tion for  a  receiver.  When  Kann  became  the  purchaser  of  the  prop- 
erty at  judicial  sale,  in  1894,  he  made  contracts  of  insurance  to  the 
amount  of  about  $450,000,  covering  only  his  interest  in  the  mortgaged 
property,  and  expressly  excluding  the  interest  of  the  bondholders  by 
the  following  clause  in  all  the  policies,  namely: 

"This  property  is  subject  to  a  mortgage  of  $250,000,  but  it  is  distinctly  un- 
derstood that  this  insurance  does  not  cover  the  interest  of  the  bondholders." 

When  the  Penn  Plate-Glass  Company,  a  year  later,  purchased  the 
property,  the  insurances  were  perfected  with  the  same  clause  excluding 
the  interest  of  the  bondholders. 

At  or  about  the  time  Kann  purchased  and  insured  the  property  as 
aforesaid,  the  Farmers'  Loan  &  Trust  Company  notified  Kann  to  in- 
sure for  the  benefit  of  the  bondholders,  in  reply  to  which  Kann  notified 
that  company  in  writing  that  he  refused  to  so  insure,  and  that  the  ex- 
isting and  future  insurance  was  and  would  be  for  his  own  benefit,  and 
not  for  the  benefit  of  the  bondholders.  Similar  demands  were  made 
upon  the  Penn  Plate-Glass  Company  at  the  time  of  its  purchase,  and 
similar  replies  made  by  it  thereto.  These  demands  and  refusals  oc- 
curred about  two  years  prior  to  the  filing  of  the  original  bill,  in  July, 
1896,  and  have  continued  and  been  persisted  in  ever  since,  and  were 
reiterated  at  the  time  of  the  application  for  a  receiver  under  the  mort 
gage  foreclosure  suit.    No  further  action  was  taken  by  the  trustee, 
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either  to  insure  itself  or  to  procure  its  bondholders  to  do  so,  or  to  com- 
pel the  Penn  Company  or  Kann  to  do  so;  and  matters  in  this  respect 
remained  in  statu  quo  for  nearly  three  years,  when,  on  April  12,  1898, 
and  before  the  determination  by  the  court  of  the  issues  raised  by  the 
original  bill,  a  large  part  of  the  plant  of  the  Penn  Company  was  de- 
stroyed by  fire.  Thereupon  the  Fanners'  Loan  &  Trust  Company  filed 
its  supplemental  bill,  claiming  an  equitable  lien  on  the  insurance 
money  held  by  the  Penn  Plate-Glass  Company  to  the  extent  of  its  loas, 
and  asking  that  the  insurance  companies  be  restrained  from  paying 
the  insurance  moneys  to  the  Penn  Company,  but  that  they  pay  the 
**ame  to  the  Farmers'  Loan  &  Trust  Company,  as  trustee  for  the  bond- 
holders, basing  its  equitable  right  to  relief  on  the  following  grounds; 
namely:  (a)  That  the  clause  in  the  mortgage  relating  to  insurance 
constituted  a  covenant  on  the  part  of  the  mortgagor  company,  the 
Pennsylvania  Plate-Glass  Company,  to  insure  for  the  benefit  of  bond- 
holders. The  clause  referred  to  contains  the  only  provision  in  the 
mortgage  relating  to  insurance,  (b)  That  in  pursuance  of  this  pro- 
vision the  mortgagor  company,  the  Pennsylvania  Plate-Glass  Com- 
pany, did  place  insurance  for  the  benefit  of  the  bondholders,  and  did 
maintain  the  same  up  to  the  time  of  its  insolvency,  and  the  appoint- 
ment of  Stoner  as  receiver,  (c)  That  the  receiver,  under  the  directions 
of  the  court  of  Westmoreland  county,  maintained  this  insurance  until 
the  property  was  knocked  down  to  Kann  at  receiver's  sale,  (d)  That 
Kann,  upon  his  acquisition  of  the  mortgaged  property,  with  full  knowl- 
edge of  the  covenant  to  insure  and  of  the  foregoing  facts,  allowed  this 
insurance  to  lapse,  and,  in  spite  of  repeated  demands  by  the  trustee, 
refused  to  insure  for  the  benefit  of  the  bondholders,  and  has  since  per- 
sisted in  this  refusal,  (e)  That  Kann  had  identified  himself  with  the 
mortgagor  company,  advanced  money  to  it,  knowing  it  to  be  insolvent, 
and  by  his  acts  in  connection  therewith  had  brought  about  the  receiver- 
ship and  wrecked  the  company,  and  that  he  had  bought  the  property 
for  $37,500.  (f)  That  the  said  Kann,  having  thus  purchased  the  prop- 
erty subject  to  the  mortgage,  was,  under  the  foregoing  circumstances, 
bound  to  insure  for  the  benefit  of  the  bondholders,  (g)  The  bill  fur- 
ther alleged  that  the  Penn  Plate-Glass  Company  was  also  bound  to  in- 
sure, and  stood  in  the  shoes  of  Kann,  because:  (1)  It  had  been  organ- 
ized by  Kann  for  the  express  purpose  of  purchasing  from  Kann  the 
mortgaged  property  and  operating  the  same;  and  because  Kann  was 
the  president  and  principal  stockholder  therein,  and  therefore  was 
affected  with  notice  of  all  the  foregoing  facts  and  circumstances  con- 
cerning the  previous  insurance,  as  well  as  of  the  covenant  to  insure. 
(2)  That  the  trustee,  upon  the  purchase  by  the  Penn  Company,  notified 
it  in  writing  upon  December  1,  1895,  to  insure  for  the  benefit  of  the 
bondholders,  but  in  response  thereto  that  company  had  notified  the 
trustee  in  writing  of  its  refusal  so  to  do,  and  had  persisted  in  this  re- 
fusal ever  since,  although  repeated  demands  had  been  made  upon  it  to 
this  effect.  The  above  demand  was  first  made  nearly  a  year  before 
the  filing  of  the  original  bill.  (3)  That  -the  Penn  Plate-Glass  Com- 
pany had  interposed  a  frivolous  defense  to  the  original  bill,  and  de- 
layed the  proceedings  thereunder,  thereby  preventing  the  foreclosure 
and  sale,  which  would  otherwise  have  taken  place  before  the  occur- 
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rence  of  the  fire.  (4)  That  the  Penn  Company,  with  the  full  knowl- 
edge of  the  foregoing  circumstances,  had  accepted  a  deed  of  the  prop- 
erty, subject  to  the  mortgage,  and  was  therefore  bound  to  insure  for 
the  benefit  of  the  bondholders. 

Upon  the  filing  of  the  supplemental  bill,  to  which  about  95  insurance 
companies  were  made  parties,  the  court  below  made  ah  interlocutory 
decree,  appointing  Emanuel  Wertheimer  receiver,  to  collect  the  insur- 
ance money  arising  from  the  existing  policies,  and  to  hold  $  125,000 
thereof  for  the  benefit  of  90  bonds  secured  by  the  mortgage  (the  re- 
maining 160  bonds  being  owned  by  Wertheimer,  who  stipulated  that 
the  same  should  not  participate  in  the  insurance  money),  in  case  it 
should  be  decided  that  the  trustee  of  the  bondholders  had  an  equitable 
lien  on  such  insurance  money.  The  receiver  was  further  directed  to 
pay  over  all  moneys  over  and  above  the  $  125,000  to  the  Penn  Plate- 
Glass  Company.  On  February  24, 1S98,  the  court  below  handed  down 
an  opinion  overruling  the  defenses  to  the  foreclosure  of  the  mort- 
gage, and  finding  that  the  trustee  thereof  was  entitled  to  an  equitable 
lien  on  the  insurance  money  previously  placed  by  the  Penn  Plate- 
Glass  Company,  and  on  the  25th  of  July,  1899,  entered  a  final  decree, 
which,  inter  alia,  fixed  the  amount  due  on  the  mortgaged  property, 
ordered  the  foreclosure  thereof  and  a  sale  of  the  mortgaged  premises, 
and  found  that  the  value  thereof  was  not  sufficient  to  pay  the  mort- 
gage debt,  and  ordered  the  receiver  to  pay  over  so  much  of  the  $125,- 
000  of  insurance  moneys  held  by  him  as  should  be  necessary  to  pay 
in  full  the  90  bonds  entitled  to  participate  therein,  after  crediting 
them  with  their  pro  rata  share  of  the  proceeds  of  the  sale  of  the 
mortgaged  premises.  It  is  from  so  much  of  the  decree  as  awards 
an  equitable  lien  on  the  insurance  money  to  the  complainant  that 
this  appeal  is  taken,  and  the  appellant  has  filed  in  this  court  29 
assignments  of  error.  In  the  view  that  will  be  taken  by  the  court, 
it  is  not  necessary  to  consider  these  assignments  separately,  as  they 
may  all  be  disposed  of  in  the  consideration  of  three  questions  which 
underlie  them.  These  questions  are:  First.  Was  there,  under  the 
terms  of  the  mortgage,  an  obligation  upon  the  mortgagor,  arising 
from  express  covenant  or  otherwise,  to  insure  and  keep  insured 
the  mortgaged  premises  for  the  benefit  of  the  mortgagee?  Second. 
If  the  preceding  question  is  answered  in  the  affirmative,  then, 
whether  the  Penn  Plate-Glass  Company,  by  becoming  the  grantee 
of  the  equity  of  redemption,  subject  to  the  mortgage,  thereby  came 
under  an  obligation  to  insure  for  the  benefit  of  the  trustee,  or  such 
an  obligation  to  indemnify  the  mortgagor  against  its  liability  to 
insure  (if  such  liability  existed)  as  would  be  available  to  the  mort- 
gagee and  complainant  in  this  suit.  Third.  Even  if  the  preceding 
question,  in  both  its  branches,  be  answered  in  the  negative,  whether 
there  was  any  equitable  obligation  resting  on  the  defendants  to  insure 
for  the  benefit  of  the  trustee,  growing  out  of  their  dealings  with  this 
property,  or  growing  out  of  any  alleged  exceptional  facts  or  circum- 
stances of  the  case;  in  other  words,  whether,  as  disclosed  in  this 
record,  such  a  special  state  of  facts  and  circumstances  exists  as 
would  make  it  incumbent  upon  a  court  of  equity  to  infer  a  right  in 
the  mortgagee  to  a  lien  on  the  insurance,  or  to  impress  the  fund 
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collected  by  the  receiver  from  the  insurance  companies  with  such  a 
lien  in  favor  of  the  mortgagee  and  bondholders. 

The  first  question,  of  course,  stands  at  the  very  threshold  of  this 
case,  and,  unless  it  can  be  answered  affirmatively,  there  is  no  foun- 
dation upon  which  can  be  erected  the  equitable  obligation  on  the 
part  of  the  defendants,  one  or  both,  or  the  equitable  lien  upon  the 
insurance  fund  paid  by  the  insurance  companies  to  the  receiver,  as 
contended  for  by  the  complainant  below.  This  is  conceded  by  coun- 
sel for  complainant  below,  but  they  refer  us  to  the  tenth  article  of 
the  mortgage,  as  containing  such  express  covenant  or  stipulation 
on  the  part  of  the  mortgagor  to  insure  the  mortgaged  premises  for 
the  benefit  of  the  mortgagee  and  bondholders.  No  other  part  of 
the  mortgage  is  relied  on  for  this  purpose,  and  here,  or  not  at  all, 
must  be  found  the  express  agreement  to  insure,  from  which,  and 
from  which  alone,  the  important  duties  and  equitable  obligations 
claimed  as  against  these  defendants  or  these  funds  must  spring.  'The 
second  and  third  paragraphs  of  the  tenth  article  of  the  mortgage, 
in  which  the  language  referred  to  occurs,  are  as  follows: 

"The  trustee  shall  be  under  no  obligation  to  recognize  any  person  as  holder 
or  owner  of  any  bonds  secured  hereby,  or  to  do  or  refrain  from  doing  any  act 
pursuant  to  the  request  or  demand  of  any  person,  until  such  supposed  holder 
or  owner  shall  produce  said  bonds  and  deposit  the  same  with  the  trustee. 

"It  shall  be  no  part  of  the  duty  of  the  party  of  the  second  part  to  file  or 
record  this  Indenture  as  a  mortgage  or  conveyance  of  real  estate,  or  as  a 
chattel  mortgage,  or  to  renew  such  mortgage,  or  to  procure  any  further,  other, 
or  additional  instrument  of  further  assurance,  or  to  do  any  other  act  which 
may  be  suitable  and  proper  to  be  done  for  the  continuance  of  the  lien  there- 
of, or  for  giving  notice  of  the  existence  of  such  lien,  or  for  extending  or  sup- 
plementing the  same;  nor  shall  it  be  any  part  of  its  duty  to  effect  insurance 
against  fire  or  other  damage  on  any  portion  of  the  mortgaged  property,  or  to 
renew  any  policies  of  insurance,  or  to  keep  itself  informed  or  advised  as  to  the 
payment  of  any  taxes  or  assessments,  or  to  require  such  payment  to  be  made; 
but  the  trustee  may,  in  its  discretion,  do  any  or  all  of  the  matters  and  things 
In  this  paragraph  set  forth,  or  require  the  same  to  be  done.  It  shall  only  be 
responsible  for  reasonable  diligence  in  the  performance  of  the  trust,  and  shall 
not  be  answerable  in  any  case  for  the  act  or  default  of  any  agent,  attorney, 
or  employ6  selected  with  reasonable  discretion.  It  shall  be  entitled  to  be  re- 
imbursed all  proper  outlays  of  every  sort  or  nature  by  it  Incurred  in  the  dis- 
charge of  Its  trust,  and  to  receive  a  reasonable  and  proper  compensation  for 
any  services  that  It  may  at  any  time  perform  in  the  discharge  of  the  same." 

It  requires  attentive  reading  to  discover  the  language  in  these 
paragraphs  which  would  give  color  to  the  contention  of  complain- 
ant below  as  to  the  existence  of  a  covenant  therein  on  the  part  of 
the  mortgagor  to  insure  for  the  benefit  of  the  mortgagee  and  bond- 
holders. It  is  upon  the  words  "or  require  the  same  to  be  done,"  in 
the  last  paragraph  quoted,  the  complainant  below  relies.  These 
words,  in  connection  with  what  preceded  them,  it  is  contended,  em- 
body a  covenant  or  stipulation  on  the  part  of  the  mortgagor  to  insure 
the  mortgaged  premises  for  the  benefit  of  the  mortgagee  and  bond- 
holders, whenever  demanded  by  the  mortgagee.  These  paragraphs 
from  the  tenth  article  of  the  mortgage  are  obviously  concerned  with 
limitations  on  the  responsibilities  and  obligations  of  the  mortgagee 
and  trustee  to  the  bondholders.  Other  articles  in  the  mortgage  are 
concerned  with  prescribing,  as  between  the  mortgagor  and  mortgagee, 
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the  terms  or  conditions  upon  which  default  or  forfeiture  of  the  mort- 
gage may  be  declared  by  the  mortgagee,  and  with  exempting  the 
mortgagor  from  personal  liability  for  the  debt  the  mortgage  was 
given  to  secure,  and  confining  the  remedy  of  the  mortgagee  to  re- 
cover the  same  to  proceedings  under  the  mortgage.  Articles  contain- 
ing these  stipulations  obviously  relate  to  contractual  relations  be- 
tween mortgagor  and  mortgagee.  But,  in  the  paragraphs  quoted, 
after  the  operative  and  conveying  and  defaulting  clauses  in  the  mort- 
gage, which  have  to  do  with  the  relations  of  mortgagor  and  mort- 
gagee, we  have  here,  in  the  tenth  article,  what  naturally  belongs  to 
such  an  instrument,  viz.  a  declaration  and  qualification  of  the  trusts 
assumed  in  said  mortgage  by  the  mortgagee,  as  trustee,  to  the  bond- 
holders. The  language  employed  is  not  contractual,  as  between  mort- 
gagor and  mortgagee,  but  declaratory  of  the  trusts  assumed,  and  is 
addressed  by  the  trustee  to  his  cestuis  que  trustent.  The  mortgagor 
could  have  no  interest  in  the  duties  or  responsibilities  assumed  by 
the  trustee  to  the  cestuis  que  trustent.  and  the  limitations  and  quali- 
fications put  upon  those  duties  and  responsibilities  so  assumed  could 
not  affect  in  any  degree  the  liability  of  the  mortgagor.  It  seems 
to  us  that  the  court  below#  was  in  error  in  deciding  that  there  was 
such  a  covenant  or  contract  between  the  mortgagor  and  mortgagee. 
In  support  of  its  conclusion  the  court  reasons  as  follows: 

"There  were  two  parties  to  this  mortgage,— the  executing  mortgagor  and 
the  accepting  trustee.  Now,  the  liabilities  or  obligations  created  by  a  con- 
tract can  rest  originally  only  on  a  party  to  it.  If  they  do  not  rest  on  some 
party  to  the  contract,  no  obligation  whatever  exists.  When,  therefore,  the 
Pennsylvania  Plate-Glass  Company  in  its  mortgage  enumerated  certain  acts 
which  the  trustee  might,  In  its  discretion,  require  to  be  done,  it  is  clear  that, 
unless  it  imposed  the  fulfilling  of  such  requisition  upon  itself,  it  imposed  it 
upon  no  one." 

We  think  the  court  below  was  mistaken  in  this  reasoning.  It  is 
quite  possible  that  language  could  be  used  by  one  of  the  parties  to 
the  mortgage — the  mortgagee  and  trustee  in  this  case — which  did 
not  at  all  refer  to  the  contract  between  mortgagor  and  mortgagee, 
and  which  did  not  go  to  create  "liabilities  or  obligations"  as  be- 
tween the  parties  to  the  mortgage;  and  especially  is  this  so  when 
we  consider  that,  while  the  mortgagee  in  this  case  bears  a  contractual 
relation  to  the  mortgagor,  he  also  bears  a  fiduciary  relation,  as 
trustee,  to  his  cestuis  que  trustent,  in  some  respects  quite  independ- 
ent of  his  relation  as  mortgagee  to  the  mortgagor,  and  that  it  was 
quite  natural  and  in  accordance  with  usage  in  such  matters  that 
the  trustee  should  attempt  to  state  in  the  mortgage,  with  precision, 
the  extent  of  the  trust  which  he  had  assumed  for  the  bondholders. 
To  do  this,  it  was  not  necessary  that  he  should  contract  with  the 
mortgagor,  or  that  the  language  employed  by  him  for  the  purpose 
should  import  obligation  to  or  by  the  mortgagor.  But  complainant 
below  contends  that  the  natural  import  of  the  word  "require"  is 
to  impose  obligation  on  some  one,  who  in  this  case  could  be  no 
one  else  than  the  mortgagor.  Let  us  see  if  this  is  so.  If  the  lan- 
guage referred  to  can  have  no  other  interpretation,  and  if,  as  the 
court  below  says,  it  "necessarily"  refers  to  an  obligation  imposed 
on  the  mortgagor,  then,  however  unsatisfactory  it  might  be  to  con- 
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strue  language  so  vague  and  indirect  into  a  positive  covenant  of 
such  value  and  importance  as  it  is  here  claimed  to  be,  we  would 
feel  compelled  to  so  construe  it.  But  is  such  a  construction  a  nec- 
essary or  even  a  plausible  one?  It  is,  in  the  first  place,  to  be  noticed 
that  the  alternative  phrase,  "or  require  the  same  to  be  done,"  does 
not  specially  refer  to  the  subject  of  insurance,  and  is  not  found  in 
direct  connection  with  the  language  exempting  the  trustee  from 
responsibility  in  that  regard.  It  occurs  at  the  close  of  an  enumera- 
tion of  a  number  of  things  which  the  trustee  declares  it  shall  not 
be  under  obligation  to  its  cestuis  que  trustent  to  do.  So  that  it 
is  not  the  case  of  the  trustee  speaking  specifically  about  its  exemp- 
tion from  obligation  to  insure,  and  saying,  as  to  that,  it  may,  in  its 
discretion,  insure  or  require  the  same  to  be  done,  but  it  is  a  case 
where  the  trustee,  having  exempted  itself  from  liability  in  a  num- 
ber of  matters,  reserves  to  itself,  in  a  general  phrase,  the  right,  if 
it  sees  fit,  to  do  any  of  the  enumerated  things.  In  applying  this 
phrase  to  th$  preceding  enumeration  of  things,  as  to  which  the 
trustee  claims  exemption,  we  find  there  are  certain  acts  which  re- 
fer to  an  individual  performance  on  its  part;  as,  for  example, 
it  is  not  obliged  to  "file  or  record  the  mortgage,"  or  "renew  such 
mortgage,"  or  "procure  further  assurance,"  or  "do  any  act  suitable 
for  the  continuance  of  the  lien,"  or  "give  notice  of  the  existence  of 
the  lien,"  or  "effect  insurance  against  fire,"  or  "renew  policies  of 
insurance."  These  are  all  things  to  be  done  or  not  to  be  done  by 
itself.  Then  we  have  the  following:  It  is  not  obliged  to  "keep 
itself  informed  or  advised  as  to  the  payment  of  any  taxes  or  assess- 
ments, or  to  require  such  payment  to  be  made."  Here  is  a  matter 
as  to  which  there  is  a  distinction  made  between  the  direct,  personal 
act  of  the  trustee  itself,  and  what  it  may  require  another  to  do;  and 
the  language  immediately  following  would  seem  to  have  been  framed 
with  direct  reference  to  that  distinction,  so  that  when  the  trustee 
says  it  "may,  in  its  discretion,  do  any  or  all  of  the  matters  or  things 
in  this  paragraph  set  forth,  or  require  the  same  to  be  done,"  it 
was  to  make  it  applicable,  among  other  things,  to  the  language  just 
referred  to,  in  regard  to  the  payment  of  taxes.  The  alternative 
phrase,  "or  require  the  same  to  be  done,"  makes  the  whole  reserva- 
tion of  authority  to  the  trustee  cover  more  completely  (verbally  at 
least)  the  preceding  enumeration  of  acts  and  things  as  to  which  it 
had  exempted  itself  from  liability.  Again,  it  is  not  without  sig- 
nificance that  although  among  the  enumerated  exemptions  from 
duty  claimed  by  the  trustee,  in  this  tenth  article,  there  is  one  from 
the  duty  of  procuring  "further  assurance,"  yet  we  find  that  there 
is  an  express  and  formal  covenant  for  further  assurance,  consti- 
tuting article  6  of  the  mortgage.  It  is  from  this  apparent  that  the 
parties  to  the  mortgage,  and  their  counsel,  when  they  desired  to 
bind  the  mortgagor,  knew  how  to  draft  a  covenant  for  that  purpose, 
and  that  they  did  not  consider  the  mere  allusion  to  an  exemption 
of  the  trustee,  in  the  tenth  article,  in  connection  with  the  clause  sav- 
ing the  right  of  the  trustee  to  do  the  thing  from  which  it  was  ex- 
empted, or  require  the  same  to  be  done,  a  covenant  on  the  part  of 
the  mortgagor.    It  is  also  clear  that  this  procuring  further  assur- 
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ance  having  been  made  the  subject  of  a  distinct  obligation  on  the 
part  of  the  mortgagor,  by  the  covenant  in  the  sixth  article,  was  one 
of  the  enumerated  acts  as  to  which  the  alternative  clause,  "or  require 
the  same  to  be  done,"  might  apply.  It  is  true  that  it  appears  from 
the  record  that  the  mortgagor  company  did,  after  the  execution 
of  the  mortgage,  and  until  the  time  it  went  into  the  hands  of  a 
receiver,  take  out  and  maintain  a  partial  insurance  for  the  benefit 
of  the  mortgagee,  and  that  the  receiver,  under  the  direction  of  the 
court  of  Westmoreland  county,  Pa.,  maintained  this  insurance 
till  the  property  was  sold  by  him  to  Kann.  There  is  some  force  in 
the  argument  that  this  was  an  interpretation  of  the  meaning  of  the 
language  in  the  tenth  article.  But  this  action  of  the  mortgagor  and 
the  receiver  cannot  amount  to  the  creation  of  an  obligation  which 
was  not  expressed  in  the  mortgage,  and  which  would  bind  a  subse- 
quent purchaser,  whose  obligation  extended  only  to  the  actual  mean- 
ing of  the  terms  of  the  mortgage,  not  to  any  construction  which  the 
original  mortgagor  might  give  them.  Besides,  the  mere  taking  out 
of  insurance  by  the  mortgagor  may  well  have  occurred  with  an  un- 
derstood absence  of  contractual  obligation,  and  have  been  prompted 
by  general  notions  of  propriety  or  feelings  of  benevolence  and  good 
will.  If,  then,  there  is  no  original  obligation  imposed  by  the  mort- 
gage on  the  mortgagor  to  insure  for  the  benefit  of  the  mortgagees 
there  is  no  foundation  on  which  the  argument  for  a  derivative  obli- 
gation in  that  regard  can  rest;  and,  as  there  is  no  express  contract 
of  the  grantee  of  the  equity  of  redemption  to  so  insure,  there  is  no 
equitable  obligation  attaching  in  this  case  to  the  appellant,  in  re- 
spect to  the  insurance  taken  for  its  own  benefit,  or  equitable  lien 
upon  the  funds  arising  therefrom,  in  favor  of  the  complainant.  This 
conclusion  would  dispose  of  the  case,  as  complainant's  whole  con- 
tention for  the  equitable  relief  sought  rests  upon  the  postulate  of 
an  express  contract  of  the  mortgagor  to  insure  for  the  benefit  of 
the  mortgagee.  Insurance  Co.  v.  Lawrence,  10  Pet.  507,  9  L.  Ed. 
512;  1  Jones,  Mortg.  §  748. 

But  we  do  not  wish  to  rest  our  determination  of  this  case  upon 
the  mere  ground  of  the  construction  of  the  language  of  the  mort- 
gage. We  will,  as  to  what  we  now  have  to  say,  assume  that  the 
complainant  below  is  right  in  its  contention  that  the  mortgage  does 
contain  an  express  covenant  on  the  part  of  the  mortgagor  to  insure 
the  mortgaged  premises,  when  thereto  demanded  by  the  mortgagee. 
This  brings  us  to  the  consideration  of  the  second  of  the  questions 
above  stated,  viz.  whether  the  Penn  Plate-Glass  Company,  by  merely 
becoming  the  grantee  of  the  equity  of  redemption,  subject  to  the 
mortgage,  thereby  came  under  an  obligation  to  insure  for  the  benefit 
of  the  mortgagee  and  trustee,  or  such  an  obligation  to  indemnify 
the  mortgagor  against  its  obligation  to  insure,  if  such  liability  ex- 
isted, as  would  be  available  to  the  mortgagee  as  complainant  in  this 
writ. 

As  to  the  first  branch  of  this  question,  it  is  to  be  observed  that 
"while,"  to  quote  the  language  of  the  supreme  court  in  Wheeler  v. 
Insurance  Co.,  101  U.  S.  439,  442,  25  L.  Ed.  1057,  "it  is  settled  by 
many  decisions  in  this  country  that  if  the  mortgagor  is  bound  by 


Digitized  by  VjOOQIC 


134  43  C.  C.  A.  REPORTS. 

covenant,  or  otherwise,  to  insure  the  mortgaged  premises  for  the 
better  security  of  the  mortgagee,  the  latter  will  have  an  equitable 
lien  upon  the  money  due  on  a  policy  taken  out  by  the  mortgagor, 
to  the  extent  of  the  mortgagee's  interest  in  the  property  destroyed," 
the  equitable  lien  in  such  case  arises  from  the  unperformed  contract 
between  mortgagor  and  mortgagee.  Equity  regards  as  done  that 
which  ought  to  be  done.  And,  therefore,  if  the  mortgagor,  having 
so  covenanted,  fails  to  make  the  policy  of  insurance  payable  to  the 
mortgagee,  or  to  assign  the  same,  before  or  after  loss,  the  fund 
arising  therefrom  is  clearly  within  the  operation  of  the  fundamental 
maxim  just  quoted,  because  the  mortgagor  was  bound  to  so  fulfill 
his  promise  to  the  mortgagee  as  that  funds  arising  from  insurance 
effected  by  the  mortgagor  should  belong  to  the  mortgagee,  at  least 
to  the  extent  of  his  (the  mortgagee's)  interest  in  the  property  insured. 
This  promise  or  executory  contract  equity  will  enforce  by  impressing 
such  funds  with  a  lien  in  favor  of  the  mortgagee,  whether  in  the 
hands  of  the  mortgagor,  his  heirs,  executors,  or  administrators,  the 
insurance  company,  or  voluntary  assignees  of  said  funds,  or  purchas- 
ers or  incumbrancers  thereof  with  notice.  Walker  v.  ISrown,  165 
U.  S.  654,  664,  17  Sup.  Ct.  453,  41  L.  Ed.  865;  3  Pom.  Eq.  Jur.  § 
1235.  But,  apart  from  cases  of  fraud,  it  is  only  when  there  is  such 
a  contract  or  promise,  which  can  be  so  enforced,  that  courts  of 
equity  will  recognize  for  that  purpose  the  existence  of  an  equitable 
lien.  In  such  case  the  lien  is  impressed  upon  funds  or  property 
wThich,  belonging  to  the  promisor,  were  the  very  funds  or  property 
which  constituted  the  subject-matter  of  the  contract,  or  to  which  the 
contract  or  promise  related.  It  is  essential,  therefore,  that  the  funds 
or  other  property  which  are  to  be  charged  with  the  lien  should  have, 
either  at  the  time  of  the  contract  or  afterwards,  and  while  it  was 
still  unperformed,  belonged  to  the  party  against  whom  the  contract 
is  to  be  so  enforced,  and  be  so  identified,  even  though  at  the  time  of 
suit  the  said  funds  or  property  have  come  into  the  hands  of  volun- 
teers, or  of  others  who  may  be  affected  with  notice.  There  must, 
therefore,  exist  a  contract  by  the  party  owning,  either  in  -prcesenti 
or  in  expectancy,  the  property  sought  to  be  charged,  which  directly 
or  by  necessary  implication  expresses  the  intention  to  charge  such 
property  with  the  lien,  in  favor  of  the  other  party  to  the  contract. 
These  requisites  to  the  establishment  of  an  equitable  lien  are  clearly 
recognized  by  the  supreme  court  in  the  late  case  of  Walker  v.  Browii, 
165  U.  S.  654,  664,  17  Sup.  Ct.  453,  41  L.  Ed.  865.  The  court  in  that 
case  quote  and  adopt  the  language  of  the  supreme  judicial  court  of 
Massachusetts  in  Pinch  v.  Anthony,  8  Allen,  536,  as  follows: 

"It  is  well  settled  that  a  party  may,  by  express  agreement,  create  a  charge 
or  claim  in  the  nature  of  a  lien  on  real  as  well  as  on  personal  property,  of 
which  he  is  the  owner  or  in  possession,  and  that  equity  will  establish  and  en- 
force such  charge  or  claim,  not  only  against  the  party  who  stipulated  to  give 
it,  but  also  against  third  persons,  who  are  either  volunteers,  or  who  take  the 
estate  on  which  the  lien  is  agreed  to  be  given  with  notice  of  the  stipulation." 

The  supreme  court  go  on  to  say: 

"The  subject  was  very  fully  reviewed,  with  reference  to  the  English  and 
American  authorities,  in  Ketchum  v.  City  of  St.  Louis,  101  U.  S.  306,  25  L. 
Ed.  999,  where  the  language  just  cited  was  approved;   and  that  ruling  was 
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considered  and  reaffirmed,  during  this  term,  in  Bank  v.  Yardley,  105  U.  S.  CU, 
17  Sup.  Ct.  439,  41  L.  Ed.  855.  Pomeroy,  in  his  work  on  Equity  Jurisprudence 
l vol.  3,  par.  1235),  condenses  and  states  the  general  result  of  the  authorities  on 
the  subject  as  follows:  'The  doctrine  may  be  stated  in  its  most  general  form» 
that  every  express  executory  agreement  in  writing,  whereby  the  contracting 
party  sufficiently  indicates  an  intention  to  make  some  particular  property,  real 
or  personal,  or  fund,  therein  described  or  identified,  a  security  for  a  debt  or 
other  obligation,  or  whereby  the  party  promises  to  convey  or  assign  or  trans- 
fer the  property  as  security,  creates  an  equitable  lien  upon  the  property  so 
indicated,  which  is  enforceable  against  the  property  in  the  hands,  not  only  of 
the  original  contractor,  but  of  his  heirs,  administrators,  executors,  voluntary 
assignees,  and  purchasers  or  Incumbrancers  with  notice.  *  *  *  The  ulti- 
mate grounds  and  motives  of  this  doctrine  are  explained  in  the  preceding  sec- 
tion, but  the  doctrine  itself  is  clearly  an  application  of  the  maxim,  "Equity  re- 
gards as  done  that  which  ought  to  be  done."  '  " 

We  have  dwelt  upon  these  requisites  to  the  establishment  of  an 
equitable  lien,  so  that  the  lien  of  the  mortgagee  upon  the  money  due 
upon  a  policy  taken  out  by  the  mortgagor,  where  the  mortgagor 
is  bound  by  covenant  or  otherwise  to  insure  the  mortgaged  premises 
for  the  benefit  of  the  mortgagee,  may  be  distinguished  from  the  lien 
claimed  by  the  complainant  in  the  present  case.  No  such  lien  an 
has  been  just  described  exists,  or  could  exist,  in  favor  of  the  mort- 
gagee, the  complainant  in  this  case,  as  against  Kann  or  the  appel- 
lant, on  the  insurance  funds  belonging  to  them,  or  either  of  them. 
It  is  not  pretended  that  there  was  any  contract  between  Kann  or 
the  appellant  company  and  the  complainant  to  insure  for  its  benefit, 
or  any  promise  or  declaration  of  intention,  upon  any  or  no  consid- 
eration, that  they,  or  either  of  them,  would  so  insure,  or  that  pol- 
icies or  fund  arising  therefrom  should  be  assigned  or  charged  with 
a  lien  in  its  favor.  The  first  essential  requisite  to  an  equitable  lien, 
as  above  described,  is,  therefore,  entirely  wanting.  There  is  no  con- 
tractual relation  of  any  kind  between  the  mortgagee  and  the  appel- 
lant, in  whose  name  and  for  whose  sole  benefit  these  policies  of 
insurance  were  taken  out.  If  such  a  lien,  therefore,  exists  on  these 
insurance  funds,  in  favor  of  the  complainant,  it  must  be  on  other 
grounds  than  these  ordinary  and  well-understood  ones.  This  is  not 
the  case  of  a  mortgagee  claiming  an  insurance  taken  out  by  the 
mortgagor,  who  had  covenanted  to  insure  for  the  benefit  of  the 
mortgagee;  nor  is  it  the  case  of  such  mortgagee  claiming  such  in- 
surance funds,  when  they  had  come  into  the  hands  of  third  persons, 
4,who  are  either  volunteers,  or  who  take  the  estate  [the  insurance 
funds]  on  which  the  lien  is  agreed  to  be  given  with  notice  of  the  stipu- 
lation." The  complainant  does  not  claim  that  the  funds  due  on  pol- 
icies taken  out  by  the  mortgagor,  and  which  the  mortgagor  is  held 
to  have  promised  that  he  would  assign  to  the  mortgagee,  have  come 
into  the  possession  of  the  appellant,  with  notice,  and  are  therefore 
charged  with  a  lien  in  favor  of  the  mortgagee.  Its  claim  is  that  the 
grantee  of  the  equity  of  redemption,  having  taken  the  property  ex- 
pressly subject  to  the  mortgage,  which  contained  a  covenant  on  the 
part  of  the  mortgagor  to  insure  on  that  ground  alone,  came  either 
under  a  direct  obligation  to  insure  the  premises  for  the  benefit  of 
the  mortgagee,  or  under  an  obligation  to  indemnify  the  mortgagor 
for  his  liability  under  said  covenant.    But  the  property  or  "estate" 
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which,  came  to  the  hands  of  the  appellant,  as  grantee  of  the  equity 
of  redemption,  was  the  mortgaged  premises,  subject  to  the  mort- 
gage. There  is  no  difficulty  in  determining  what  that  estate  is  to 
be  charged  with.  The  court  here,  however,  is  asked  to  impress  a 
lien  in  favor  of  the  mortgagee,  not  on  this  estate,  but  upon  funds 
which  were  never  in  any  sense  the  property  of  the  mortgagor,  and 
could  never  have  been  the  subject-matter  of  a  promise  on  its  part. 
It  is  the  first  branch  of  the  claim  above  stated  (i  e.  the  alleged  direct 
obligation)  that  we  are  now  considering.  The  complainant  suggests, 
but  it  is  not  seriously  argued,  that  the  mere  taking  of  the  equity  of 
redemption,  subject  to  the  mortgage,  put  the  grantee  thereof  in  the 
shoes  of  the  mortgagor,  and  made  him  "liable  upon  any  covenants 
upon  which  the  mortgagor  is  liable."  It  practically  abandons  this 
proposition,  however,  by  everywhere,  throughout  its  elaborate  brief, 
and  under  each  of  the  three  or  four  heads  of  the  argument,  appealing 
to  alleged  special  circumstances  as  supplying  the  equitable  grounds 
for  the  relief  it  seeks.  The  argument  of  complainant's  brief  on  this 
point,  is,  in  substance,  this:  That  the  mortgage  provided  that,  in 
case  of  default  for  six  months  or  more  in  any  of  the  covenants  or 
stipulations  of  the  mortgagor,  the  mortgagee  shall  have  the  right  to 
enter  and  hold  possession  of  the  mortgaged  premises  or  to  foreclose 
the  mortgage;  that  the  mortgagee  in  this  foreclosure  suit  has  in 
some  way  asserted  that  right,  by  asking  for  a  receiver,  which  the 
court  denied  (though  the  bill  alleges  only  the  default  in  payment  of 
interest,  as  the  basis  of  the  suit);  and  that,  to  use  the  language  of 
complainant's  brief,  its  claim  "rests  on  the  right  of  a  trustee  to  en- 
force the  lien  of  the  mortgage  for  such  a  breach  of  the  covenant  [by 
entering  and  holding  possession],  and  our  [its]  contention  is  that, 
under  the  circumstances  outlined  above,  the  property  having  been 
destroyed,  the  lien  of  the  mortgage  is  capable  of  enforcement,  and 
must  be  impressed  on  the  insurance  fund  substituted  for  the  lost 
property."  Whatever  the  force  of  this  argument  may  be.  it  at  ail 
events  distinctly  abandons  the  proposition  above  referred  to,  and 
impliedly  admits  that  no  direct  liability  on  the  covenant  of  the  mort- 
gagor to  insure  rested  upon  these  defendants,  or  either  of  them,  as 
a  consequence  of  the  mere  taking  of  the  equity  of  redemption,  sub- 
ject to  the  mortgage,  but  that,  "under  the  circumstances  outlined," 
the  lien  of  the  mortgage  "must  be  impressed  on  the  insurance  fund 
substituted  for  the  lost  property."  But  why  must  the  lien  be  so 
impressed?  We  have  already  adverted  to  the  absence  of  any  con- 
tract on  the  part  of  the  defendant,  express  or  implied,  or  expression 
of  intention  by  these  defendants,  or  either  of  them,  to  which  the 
doctrine  of  equitable  liens  would  apply.  These  funds  sought  to  be 
charged  were  not  funds  of  the  mortgagor,  on  whom  the  obligation 
of  the  alleged  covenant  rested,  and  which,  coming  into  the  hands  of 
defendants,  with  notice,  are  therefore  within  the  scope  and  meaning 
of  this  doctrine,  but  they  are  the  funds  which  have  resulted  from 
contracts  of  insurance  made  by  these  defendants  with  insurance  com- 
panies in  their  own  right,  and  for  the  protection  of  their  own  inter- 
ests. The  contracts  were  such  as  the  defendant  had  a  right  to  make, 
and  the  "circumstances"  under  which  the  contracts  were  made,  so 
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far  from  implying  any  intention  on  the  part  of  these  defendants,  or 
either  of  them,  to  make  the  contract  for,  or  appropriate  the  funds 
arising  therefrom  to,  the  benefit  of  complainant,  expressly  negative 
such  intention  in  the  most  positive  and  explicit  terms.  In  the  first 
place,  it  appear*  from  the  language  of  the  policies  themselves  that 
they  were  taken  out  for  the  sole  benefit  of  the  defendants,  and  they 
expressly  stated  that  they  did  not  cover  at  all  the  interest  of  the 
mortgagee;  and,  in  the  second  place,  it  appears  by  the  testimony, 
and  it  is  not  denied, — in  fact,  it  is  so  stated  by  the  complainant, — 
that  both  the  defendants,  during  the  periods  of  their  successive  own- 
erships, on  being  applied  to  by  the  mortgagee  to  take  out  insurance 
in  behalf  of  and  for  the  benefit  of  the  trustee  and  mortgagee,  de- 
dined,  and  continued  to  decline,  so  often  as  the  request  was  re- 
peated, coupling  their  refusal  with  the  statement  that  no  duty  or 
obligation  rested  upon  them  so  to  do.  And  we  find  no  other  circum- 
stances disclosed  by  the  testimony  in  the  record  that  would  serve  to 
create  a  lien  on  these  insurance  funds  in  favor  of  the  complainant, 
in  the  absence  of  any  contract  or  undertaking  on  the  part  of  the 
defendants  to  so  appropriate  them.  It  is  hard,  under  these  circum- 
stances, to  see  why  these  particular  funds  were  any  more  subject 
to  a  lien  in  favor  of  complainant  than  funds  of  the  defendant  on 
deposit  with  its  banker,  or  moneys  coming  to  it  from  any  other  source. 
Equity  will,  under  some  circumstances,  enforce  the  performance  of 
a  contract,  or  of  a  duty  growing  out  of  a  contract,  through  the  in- 
direct methods  of  the  recognition  of  an  equitable  lien  or  assignment ; 
but  it  will  not,  in  the  absence  of  fraud,  create  the  duty  or  obligation 
independently  of  a  contract,  expressed  intent,  or  will,  at  some  time 
entered  into  or  declared  by  the  party  sought  to  be  charged. 

So,  far,  then,  we  must  conclude  that  the  implied  contract  arising 
from  the  words  "subject  to  the  mortgage"  is  simply  and  solely  a 
contract  between  the  grantor  and  grantee  of  the  equity  of  redemp- 
tion, and  can  have  no  greater  or  other  effect,  at  the  most,  than  an 
express  contract  on  the  part  of  the  grantee  with  the  grantor  to 
pay  the  mortgage  debt,  and  that  this  contract  must  be  measured 
by  its  own  terms;  that  such  an  express  contract  to  pay  the  mort- 
gage debt  draws  with  it  no  obligation  to  perform  any  of  the  cove- 
nants of  the  mortgage,  except  those  which  run  with  the  land,  and 
those  would  be  binding  on  the  purchaser  irrespective  of  any  con- 
tract to  pay  the  debt.  As  it  is  conceded  that  the  alleged  contract 
to  insure  in  this  case  does  not  run  with  the  land,  an  obligation  to 
pay  the  mortgage  debt  on  the  part  of  the  grantee  of  the  equity  of 
redemption,  if  any  such  exist,  of  itself  imposes  no  obligation  to  in- 
sure. This  being  so,  it  would  seem  to  deprive  of  all  force  the  argu- 
ment of  complainant  last  adverted  to,  viz.  that,  inasmuch  as  the 
mortgage  provides  that,  in  case  of  default  in  the  performance  of  any 
of  the  covenants  of  said  mortgage,  the  same  shall,  at  the  election 
of  the  mortgagee,  become  due  and  payable,  and  that,  foreclosure  pro- 
ceedings having  been  instituted  (whether  distinctly  for  this  special 
default  or  not),  there  was  a  right  in  the  complainant  trustee  to  en- 
force, by  entry  and  holding  possession,  the  lien  of  the  mortgage  for 
snch  a  breach  of  this  covenant,  and  that  such  lien  is  thereby  im- 
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pressed  on  this  insurance  fund,  payable  by  the  terms  of  the  policies 
to  the  appellant  company  in  its  own  right.  But  if  it  be  true,  as  we 
have  stated  it  to  be  above,  that  the  implied  contract  of  the  appellant, 
as  grantee  of  the  equity  of  redemption,  with  the  mortgagor  and  gran- 
tor, to  pay  the  mortgage  debt,  if  such  implied  contract  existed,  does 
not  draw  with  it  an  obligation  to  perform  the  covenants  of  the  mort- 
gage, the  nexus  between  such  default  and  the  funds  resulting  from 
insurance  taken  out  by  defendant  company  in  its  own  right  and  for 
its  own  benefit  fails  to  be  established.  The  apparently  hard  situa- 
tion of  the  complainant  in  this  case  might  incline  a  court  to  desire, 
but  cannot  clothe  it  with,  the  power  to  grant  the  relief  sought. 

Nor  is  the  claim  for  a  lien  upon  these  funds  helped  by  being  rested 
upon  the  theory  suggested  by  the  second  branch  of  the  proposition 
we  have  been  discussing;  that  is,  that  the  defendants,  or  one  of 
them,  came  under  such  an  obligation  to  indemnify  the  mortgagor  for 
his  liability  under  the  alleged  contract  to  insure  as  would  be  avail- 
able to  complainant  in  this  suit.  The  view  we  have  taken  as  to  the 
covenant  to  insure,  where  the  grantee  of  the  equity  of  redemption 
takes  subject  to  the  mortgage  containing  such  covenant,  would  seem 
to  apply,  also,  to  this  contention  of  the  complainant;  but,  as  the 
complainant  rests  mainly  upon  this  proposition,  we  must  consider 
it  more  closely.  Two  questions  present  themselves  under  it:  First, 
was  there  an  obligation  resting  on  the  appellant  company  to  in- 
demnify the  mortgagor  for  his  liability  under  the  alleged  contract 
to  insure,  by  reason  of  the  conveyance  to  it  of  the  mortgaged  prem- 
ises, expressly  subject  to  the  mortgage;  and,  second,  if  there  was 
such  an  obligation  on  appellant  company,  can  it  be  made  available 
to  complainant  in  this  suit?  We  have  already  said  that  this  alleged 
covenant  or  contract  to  insure  was  not  one  which  ran  with  the  land, 
as  it  lacks  the  essential  characteristics  of  such  a  covenant.  It  is 
entirely  personal  in  its  character,  and  does  not  bind  the  grantee  of 
the  equity  of  redemption,  unless  it  does  so  by  force  of  a  contract, 
express  or  implied,  between  the  parties  to  the  conveyance.  Insur- 
ance Co.  v.  Lawrence,  10  Pet.  507,  9  L.  Ed.  512;  Vernon  v.  Smith, 
5  Barn.  &  Aid.  1.  As  we  understand  complainant  in  its  brief  and 
argument  to  practically  admit  that  this  is  so,  further  discussion  on 
this  point  is  unnecessary.  The  reasoning  that  would  exclude  the 
implication  of  a  direct  obligation  on  the  part  of  the  defendant  com- 
pany to  insure  for  the  benefit  of  the  mortgagee,  by  reason  of  its 
having  become  the  grantee  of  the  equity  of  redemption,  subject  to 
the  mortgage,  would  seem,  also,  to  exclude  the  implication  of  an 
obligation  to  indemnify  the  mortgagor  on  his  covenant  to  insure. 
The  taking  expressly  "subject  to  a  mortgage  for  $250,000"  may  well 
be  equivalent,  as  we  have  before  stated,  to  an  express  contract  to 
be  responsible  to  the  mortgagor  for  the  mortgage  debt,  as  part  of 
the  purchase  money,  but  there  is  no  implication  in  such  a  taking  that 
the  grantee  is  to  be  liable  on  the  personal  covenant  of  the  mortga- 
gor to  insure.  It  is  not  within  the  terms  of  the  contract,  and  it 
would  be  doing  violence  to  the  situation  to  impose  such  a  liability 
without  some  evidence  of  assent  on  the  part  of  such  grantee.  The 
only  way  in  which  the  grantee  of  the  equity  of  redemption  becomes 
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liable  to  the  mortgagor  and  vendor,  even  to  pay  the  mortgage  debt, 
is  by  virtue  of  the  contract,  expressed  in  the  direct  assumption  of 
the  mortgage  as  part  of  the  purchase  money;  and,  in  the  absence 
of  such  an  assumption,  it  would  be  creating  a  contract  for  such  gran- 
tee, to  hold  him  responsible  for  any  covenants  or  obligations  which 
the  mortgagor  has  seen  fit  to  enter  into  with  the  mortgagee.  We 
are  here  dealing  with  contract,  not  with  status;  and  no  claim  can 
be  enforced  against  the  appellant  company,  either  directly  or  indi- 
rectly, by  the  impressment  of  lien  on  its  money  or  property,  unless 
such  claim  rests  upon  an  actual  contractual  relation,  or  upon  such 
conduct  of  appellant  as  amounts  to  fraud  and  estops  it  from  denying 
sruch  claim. 

The  case  of  Miller  v.  Aldrich,  31  Mich.  410,  referred  to  by  the 
learned  judge  below,  and  the  only  authority  cited  for  the  proposition 
that  the  covenant  to  insure  for  the  benefit  of  the  mortgagee  is  inci- 
dental and  supplemental  to  the  mortgage  debt,  and  binding  on  the 
purchaser  of  the  equity  of  redemption,  presented  facts  which  clearly 
involved  fraud  on  the  part  of  the  purchaser.  As  stated  by  Judge  Cooley, 
who  delivered  the  opinion  of  the  court,  the  facts  were  these:  The 
owner  and  mortgagor  (Chapman)  had  made  an  express  contract  with 
the  mortgagee  (Miller)  to  insure  for  his  (Miller's)  benefit,  and,  in  pur- 
suance thereof,  took  out  a  policy  of  insurance  for  the  benefit  of  and 
payable  to  the  mortgagee.  Chapman  afterwards  sold  the  property, 
subject  to  the  mortgage,  to  one  Aldrich,  who,  with  knowledge  of  the 
contract  to  insure,  agreed  to  maintain  the  existing  policy  of  insurance 
for  the  benefit  of  the  mortgagee.  "Instead,  however,  of  having  the 
insurance  policy  assigned  to  Aldrich,  it  was  surrendered,  and  a  new 
one  taken  out  in  the  name  of  Aldrich,  and  without  providing  in  terms 
for  the  protection  of  Miller.  This  insurance  was  for  eight  hundred 
dollars,  which  was  quite  as  much  as  the  value  of  the  building  would 
justify.  Miller,  when  he  was  informed  what  had  been  done,  called 
upon  Aldrich  and  expressed  apprehension  about  his  security,  but 
Aldrich  quieted  him  by  assuring  him  that  in  the  event  of  loss  he 
should  be  protected  by  the  insurance  money.  The  building  was  ac- 
tually destroyed  by  fire  in  the  December  following,  and  the  loss  has 
been  adjusted  and  is  ready  to  be  paid  over,  but  Aldrich  now  refuses 
to  apply  any  portion  of  the  money  to  the  protection  of  Miller.  The 
purpose  of  this  suit  is  to  compel  the  application,  and  the  circuit  court 
has  decreed  that  the  insurance  moneys,  to  the  amount  of  the  Paine 
note,  shall  be  paid  into  court,  to  be  paid  over  to  Miller  on  his  dis- 
charging his  mortgage."  The  facts  here  disclosed  would  clearly  estop 
Aldrich,  the  purchaser  of  the  equity  of  redemption,  by  reason  of  his 
fraud,  from  denying  that  the  insurance  money  belonged  to  the  mort- 
gagee. 

There  is  still  another  ground  upon  which  exemption  from  this  lia- 
bility to  insure  for  the  benefit  of  the  mortgagee  could  be  claimed  by 
the  defendants  in  this  case;  that  is,  that  under  the  fourth  article 
of  the  mortgage  the  mortgagor  is  exempted  from  all  personal  liabil- 
ity for  the  mortgage  debt,  and  as,  under  the  Pennsylvania  law,  as 
declared  by  its  supreme  court,  the  liability  of  a  purchaser  of  mort- 
gaged premises,  under  and  subject  to  the  mortgage,  was  one  of  indem- 


Digitized  by  VjOOQIC 


140  43  C.  C.  A.  REPORTS. 

nity  to  his  grantor  in  respect  to  such  mortgage  debt,  it  follows  that 
no  such  liability  could  exist  in  the  present  case.  As  the  liability  to 
indemnify  the  mortgagor  on  his  covenant  to  insure  is  incidental  and 
subordinate  to  his  liability  for  the  mortgage  debt,  no  such  liability 
to  indemnify  rests  upon  the  appellant  company  and  grantee  in  this 
ease.  This  view  would,  of  course,  destroy  the  basis  for  any  deriv- 
ative claim  on  the  part  of  this  complainant  with  respect  to  such  lia- 
bility. 

We  come  now  to  consider  the  complainant's  last  claim,  which  is 
that  the  special  circumstances  and  facts  of  this  case,  as  disclosed  in 
the  record,  are  such  as  would  make  it  inequitable  for  the  defendants 
to  deny  the  relief  sought,  and  that  therefore  the  court  should  im- 
press a  lien  in  its  favor  upon  the  funds  which,  as  it  claims,  are  now 
in  court,  and  subject  to  the  court's  disposition.    As  we  have  already 
intimated,  such  facts  and  circumstances  must  amount  to  fraud  on 
the  part  of  the  appellant  company,  and  serve,  in  the  absence  of  any 
express  contractual  relation,  to  estop  it  from  denying  that  these 
funds,  the  product  of  its  own  insurance,  should  be  applied  for  the 
benefit  of  the  complainant.    We  have  carefully  read  and  considered 
the  record  in  this  respect,  and  fail  to  find  a  state  of  facts  showing 
fraud,  or  that  would  constitute  an  estoppel.    It  is  true  that  Kann, 
one  of  the  defendants,  and  the  predecessor  of  the  appellant  company 
in  title,  became  a  stockholder  and  officer  in  the  original  company; 
that  he  found  it  in  bad  financial  condition;  that  he  loaned  it  money; 
and  that  finally,  for  his  own  protection,  and  that  of  others  in  interest, 
he  was  active  in  promoting  the  suit  in  the  Pennsylvania  state  court 
which  resulted  in  the  receivership  and  sale  of  the  mortgaged  prop- 
erty.   We  can  discover  nothing  in  the  conduct  of  Kann,  up  to  this 
point,  to  justify  the  charge  of  fraudulent  conduct  on  his  part,  or 
that  his  conduct  was  otherwise  than  that  of  a  practical  business  man, 
intent  upon  honestly  securing  the  stake  he  had  made  in  the  company's 
affairs,  or  that  he  otherwise  than  honestly  and  prudently  managed 
its  affairs,  so  far  as  he  had  the  management  of  them;  nor  do  we  find 
that  the  imputation  that  he  deliberately  wrecked  the  company,  that 
he  might  become  a  purchaser  of  its  property  at  a  nominal  price,  is 
justified  by  the  testimony.    He  became  the  purchaser  at  an  open 
sale  made  by  order  of  the  court,  and  afterwards  confirmed  by  it,  and 
expressly  subject  to  the  mortgage  of  f 250,000.    He  held  it  for  a  year, 
and  then  conveyed  it  to  the  Penn  Plate-Glass  Company,  one  of  the 
defendants  in  the  present  suit.    Whether  he  organized  the  latter  com- 
pany for  the  purpose  of  taking  the  title  and  carrying  on  the  business, 
or  not,  is  immaterial.    If  he  did,  he  did  only  what  he  had  a  right  to 
do;  and  the  company  so  organized  and  taking  the  property  by  law- 
ful conveyance,  subject  to  the  said  $250,000  mortgage,  stands  before 
the  court  as  a  bona  fide  purchaser  for  value.    Kann  undoubtedly 
knew,  and  the  appellant  company  also  had  notice,  not  only  of  the 
mortgage,  subject  to  which  he  and  it  expressly  took  title,  but  of  all 
the  covenants  and  conditions  contained  in  the  same.    Although  not 
very  material,  the  court  below  seems  to. have  been  mistaken  in  as- 
suming that  the  policies  of  insurance  taken  out  by  the  mortgagor 
or  by  the  receiver  were  intentionally  allowed  to  lapse  by  Kann,  after 
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his  purchase,  without  the  knowledge  of  the  trustee,  and  that  without 
such  knowledge  he  afterwards  took  out  policies  in  his  own  name  on 
his  own  Lterest,  and  payable  to  himself,  with  the  express  exclusion 
of  the  bondholders  from  any  interest  in  the  same.  The  court  was 
also  mistaken  in  finding  as  a  fact  that  this  "insurance  was  placed 
by  a  party  to  this  litigation  under  the  stress  of  an  application  for 
the  appointment  of  a  receiver,  and  a  consequent  exclusion  from  pos- 
session," and  also  in  finding  that,  pending  the  application  for  a  re- 
ceiver in  the  original  foreclosure  suit,  the  defendants  signified  their 
intention  to  place  insurance  upon  the  property  for  the  benefit  of  the 
trustee,  if  they  were  bound  to  do  so,  but  subsequently,  and  without 
knowledge  of  the  trustee,  took  out  the  policies  now  in  suit,  payable 
to  themselves,  and  expressly  excluding  the  bondholders  from  any 
interest  in  the  same,  and  in  also  finding  that  pending  the  appoint- 
ment of  a  receiver  "the  purchasers  agreed  to  and  did  place  insur- 
ance." The  facts  in  this  regard,  as  disclosed  by  the  record,  are  that, 
immediately  after  his  purchase  of  the  property  at  the  receiver's  sale, 
Kann,  denying  the  request  of  the  trustee  and  mortgagee  that  he 
should  insure  for  its  benefit,  took  out  policies  such  as  are  here  in 
question,  and  the  same  were  renewed  and  maintained  by  the  appel- 
lant company;  that  this  was  done  openly,  and  with  full  notice  to 
the  trustee  and  complainant  in  this  suit;  that  no  duty  was  recog- 
nized by  either  of  the  defendants  to  insure  for  its  benefit.  As  there 
was  nothing  in  the  conduct  of  Kann  in  his  dealings  with  the  mort- 
gagor company  or  the  complainant,  up  to  the  purchase  by  him  at 
the  receiver's  sale,  to  affect  or  qualify  his  rights  as  a  bona  fide  pur- 
chaser, no  more  can  we  find  in  the  record,  since  that  time,  anything 
that  would  amount  to  a  fraud  on  this  complainant,  or  serve  to  estop 
him  or  the  appellant  company  from  asserting  his  or  its  right  to  the 
funds  arising  from  the  policies  taken  out  in  its  name  and  for  its  sole 
benefit,  and  in  express  repudiation  of  any  duty  or  right  of  complain- 
ant company  in  regard  to  insurance.  The  complainant  also  lays  much 
stress  upon  its  allegation  that  the  appellant  company  obstructed  com- 
plainant in  its  efforts  to  take  possession  of  the  mortgaged  property, 
and  thereby  prevented  it  from  applying  the  rents  and  profits  to  in- 
surance. But  it  appears  that  the  only  acts  of  obstruction  the  com- 
plainant is  able  to  specify  are  the  appearance  of  the  appellant  com- 
pany in  defense  of  the  foreclosure  suit;  that  in  defending  the  same 
it  resisted  in  open  court,  during  the  proceedings  in  this  suit,  the  ap- 
plication for  a  receiver,  and  the  delay  in  reaching  a  final  decree, 
consequent  upon  the  defense  made  by  the  appellant  company  and 
Kann,  the  other  defendant  identified  with  it.  Upon  careful  exami- 
nation, this  allegation  and  the  contention  founded  upon  it  seem 
frivolous.  The  defendants  were  brought  into  court  by  process,  and 
exercised  an  unquestioned  right  in  interposing,  as  they  did,  through 
respectable  counsel  learned  in  the  law,  the  defenses  which  they  were 
advised  to  make.  Their  course  in  this  respect  was  not  rebuked  by 
the  court.  In  fact,  the  court  took  their  view  as  to  the  propriety  of 
appointing  a  receiver  pendente  lite,  and  declined  to  grant  the  appli- 
cation of  complainant  therefor.  And  this,  even  though  it  was  sug- 
gested that  there  was  no  insurance  on  the  premises  for  the  benefit 
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of  the  mortgagee,  and  that  defendants  had  declined  to  so  insure,  and 
refused  to  recognize  a  duty  so  to  do.    The  court,  in  declining  to  ap- 
point a  receiver,  said  (to  again  quote  its  language),  "I  can't  decide 
that  question''  (i.  e.  whether  the  defendant  company  was  bound   to 
insure  for  the  benefit  of  the  mortgagee  and  bondholders),  "but  that, 
if  they  were  so  bound,  they  ought  to  protect  us"  (the  mortgagee 
and  bondholders).    It  was  at  this  juncture  that  the  occurrence  inuch 
dwelt  upon  by  complainant  took  place.     Kann  and  Wertheimer  (large 
stockholders  in  appellant  company)  agreed  to  give,  and  did  give,  a 
stipulation  in  writing  that  out  of  the  then  existing  policies,  upon  the 
interest  of  the  appellant  company,  there  should  be  set  aside,  in  case 
of  loss  by  fire,  a  sum  sufficient  to  pay  the  valid  bonds  outstanding 
(not  including  those  held  by  said  Kann  and  Wertheimer),  provided 
that  it  should  be  finally  adjudicated  that  the  said  appellant  company 
was  bound,  as  grantee  of  the  equity  of  redemption,  by  anything  con- 
tained in  said  mortgage,  or  in  the  terms  of  its  said  purchase,  to  keep 
or  maintain  insurance  for  the  benefit  of  the  bondholders.     The  ap- 
pellant company  was  not  a  party  to  this  stipulation.    Its  only  object 
and  effect  were  to  satisfy  the  court  of  the  sincerity  of  the  contention 
that  the  owner  of  the  premises  was  under  no  obligation  to  insure  for 
the  benefit  of  the  mortgagee,  and  that  there  was  no  disposition  to 
evade  such  obligation,  if  it  should  be  judicially  determined  that  it 
existed.     This  is  very  far  from  justifying  the  contention  of  complain- 
ant that  giving  and  filing  this  written    agreement    in    some    way- 
served  to  put  the  court  in  control  of  the  funds  that  might  arise  from 
this  insurance,  in  such  fashion  as  to  clothe  it  with  a  special  juris- 
diction to  administer  and  apply  the  same.     No  duty  of  administering 
and  disposing  of  a  res  in  court  was  imposed  by  this  stipulation,  and 
no  special  equitable  jurisdiction  was  raised  thereby. 

We  are  of  opinion,  therefore,  that  there  is  no  direct  liability  be- 
tween the  appellant  company  and  the  mortgagee,  because  of  the 
social  circumstances  disclosed  in  the  record;  and  admitting,  for  the 
sake  of  argument,  a  liability  of  the  defendant,  as  purchaser,  to  in- 
demnify the  mortgagor  for  its  liability  on  the  mortgage  debt,  and 
for  its  alleged  obligation  to  insure,  we  find  no  special  circumstances 
that  would  serve  to  transfer  that  liability  into  a  liability  to  the  com- 
plainant, in  the  shape  of  a  lien  impressed  for  its  benefit  upon  the 
insurance  funds.  This  view  would  dispose  of  the  case,  without  con- 
sidering the  special  theory  and  contention  of  the  complainant  that, 
having  all  the  parties  before  the  court,  and  the  res  (being  the  funds 
paid  by  the  insurance  companies)  in  court,  the  court,  by  recognizing 
a  liability  on  the  part  of  the  defendant  company  to  indemnify  the 
mortgagor  on  his  covenant  to  insure,  instead  of  first  compelling  a  pro- 
ceeding against  the  mortgagor  on  said  covenant,  can,  in  order  to 
avoid  circuity  of  action,  impress  the  funds  in  its  hands  with  a  lien 
in  favor  of  the  complainant.  But  this  theory  assumes  the  liability 
to  indemnify  on  the  covenant  to  have  been  established,  and  that 
by  reason  of  some  special  circumstances  in  the  case  an  equity  has 
arisen  in  complainant  to  have  that  fund  appropriated  to  its  use. 
There  is  another  criticism  to  be  made  upon  this  theory,  in  regard  to 
the  allegation  that  the  res  in  the  hands  of  the  court  gives  a  special 
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remedial  jurisdiction  in  the  case.  These  funds  which  constitute  the 
res  are  not  in  the  hands  of  the  court  in  any  such  sense  as  that  .a 
special  jurisdiction  to  administer  them  attaches.  They  have  only 
come  into  possession  of  the  court,  through  its  receiver,  by  reason 
of  the  claim  that  complainant  has  an  equitable  lien  upon  them,  and 
there  is  a  manifest  impropriety  under  such  circumstances  in  con- 
tending for  a  special  jurisdiction  for  such  relief  on  that  account. 
What  has  been  said  renders  it  unnecessary  to  consider  the  effect  of 
the  act  of  assembly  of  the  state  of  Pennsylvania  of  1878.  That  act 
provides  that  grantees  of  real  estate,  subject  to  mortgage,  shall  not 
be  personally  liable  for  payment  of  such  mortgage,  unless  they  shall, 
by  an  agreement  in  writing,  have  expressly  assumed  a  personal  lia- 
bility therefor,  and  providing  that  the  use  of  the  words  "under  and 
subject  to  the  payment  of  such  mortgage"  shall  not,  alone,  be  con- 
strued to  make  such  grantee  personally  liable,  as  aforesaid.  We  will 
observe,  however,  that,  whatever  may  be  the  effect  of  this  act  upon 
the  liability  of  grantee  to  grantor  of  real  estate  so  incumbered,  there 
can  be  no  question  that  it  was  intended  to  destroy  all  derivative  lia- 
bility of  grantee  to  mortgagee,  unless  such  liability  has  been  created 
by  an  express  undertaking  in  writing.  As  we  have  before  said,  much 
of  the  difficulty  in  this  case  arises  from  the  apparently  hard  situation 
in  which  the  mortgagee  and  bondholders  find  themselves,  and  the 
not  unnatural  disposition  to  confound  hard  conditions  with  inequi- 
table ones.  In  this  respect,  however,  it  should  be  remembered  that 
both  the  owrner  of  the  equity  of  redemption  and  the  mortgagee  had 
separate  insurable  interests,  and  that  the  mortgagee  was  fully  noti- 
fied of  the  absence  of  insurance  for  its  benefit,  and  of  the  refusal  on 
the  part  of  either  of  the  defendants,  as  owners  of  the  premises,  to 
insure  for  its  benefit,  or  to  recognize  a  duty  to  do  so.  It  could  have 
insured  the  bondholders'  interest  after  the  foreclosure  suit  began,  and 
charged  the  expenses  of  so  doing  to  them.  Insurance  Co.  v.  JStinson, 
103  U.  S.  25,  26  L.  Ed.  473;  1  Jones,  Mortg.  §  397.  Instead  of  doing 
so,  it  chose  to  rely  upon  its  peculiar  view  of  the  obligation  of  the 
defendants,  and  took  the  risk  of  justifying  that  view  of  the  law,  should 
it  become  necessary  to  do  so. 

For  the  reasons  given,  we  are  of  opinion  that  so  much  of  the 
decree  of  the  circuit  court  as  relates  to  the  disposition  of  the  insur- 
ance moneys  collected  by  the  receiver  under  order  of  the  court  must 
be  reversed,  and  the  court  below  directed  to  enter  a  decree  that  said 
moneys  shall  be  paid  to  the  said  defendant  the  Penn  Plate-Glass  Com- 
pany, and  that  the  said  defendant  have  its  costs  under  the  said  sup- 
plemental bill.    It  is  so  ordered. 

ACHESON,  Circuit  Judge.  I  am  not  able  to  concur  in  the  views 
expressed  by  the  majority  of  the  court,  and  I  dissent  from  the  de- 
cree of  reversal.  As  a  justification  for  this  dissent,  I  might  well  con- 
tent myself  with  a  reference  to  the  exhaustive  opinion  of  the  court 
below.  The  importance  of  the  case,  however,  both  as  respects  the 
amount  in  controversy  and  the  principles  involved,  seems  to  call  for 
a  specific  statement  of  the  reasons  which  influence  me. 

I  differ  from  the  majority  of  the  court  upon  the  fundamental  ques- 
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lion  whether,  under  the  terms  of  the  trust  deed  or  mortgage,'  there 
was  an  obligation  upon  the  Penn  Plate-Glass  Company,  the 
mortgagor,  upon  demand  by  the  trustee,  to  insure  for  the  benefit  of 
the  bondholders.  I  have  no  difficulty  in  finding  such  an  obligation 
in  the  stipulation  in  relation  to  insurance  contained  in  the  tenth  ar- 
ticle of  that  instrument: 

"It  shall  be  no  part  of  the  duty  of  the  party  of  the  second  part  to  file  or 
record  this  indenture;  •  •  •  nor  shall  it  be  any  part  of  its  duty  to  effect 
insurance  against  fire  or  other  damage  on  any  portion  of  the  mortgaged  prop- 
erty, or  to  renew  any  policies  of  insurance;  •  •  •  but  the  trustee  may,  in 
its  discretion,  do  any  or  all  of  the  matters  or  things  in  this  paragraph  set 
forth,  or  require  the  same  to  be  done." 

It  is  very  clear  to  me  that  by  this  clause  a  right  was  conferred 
upon  the  trustee,  in  the  interest  and  for  the  protection  of  the  bond- 
holders, to  require  insurance  against  fire  to  be  placed  by  the  mort- 
gagor upon  the  mortgaged  property.  The  parties  to  this  indenture 
were  the  mortgagor,  as  party  of  the  first  part,  and  the  trustee,  as 
party  of  the  second  part.  Now,  a  contractual  right  in  one  of  two 
parties  to  an  instrument  to  require  a  thing  to  be  done  implies  a 
contractual  obligation  upon  the  other  party  to  do  the  required  thing. 
Here  the  right  given  to  the  trustee  to  require  insurance  involved  a 
correlative  duty  on  the  part  of  the  mortgagor  to  effect  such  insurance. 
As  the  judge  below  well  said,  unless  the  mortgagor  "imposed  the  ful- 
filling of  such  requisition  upon  itself,  it  imposed  it  upon  no  one." 
Indeed,  unless  read  as  the  court  below  read  it,  the  clause  relating 
to  insurance  is  absolutely  meaningless.  Cogent  reasons  for  impos- 
ing upon  the  mortgagor  the  obligation  of  effecting  insurance  for  the 
security  of  the  bondholders  lie  on  the  very  surface  of  the  case.  As 
the  preamble  to  the  mortgage  recites,  the  bonds  were  issued  "to  be 
used  towards  the  payment  of  liabilities  incurred  in  the  erection  of 
a  plate-glass  works"  in  course  of  erection  upon  the  mortgaged  prem- 
ises, and  the  evidence  shows  that  they  were  so  used.  It  was  the 
proceeds  of  these  bonds  that  erected  the  works.  Now,  throughout 
this  litigation  it  has  been  strenuously  asserted  by  the  Penn  Plate- 
Glass  Company,  the  appellant,  that  by  virtue  of  article  fourth  of  the 
mortgage  the  mortgagor  was  exempted  from  liability  of  a  personal 
nature  to  pay  either  the  principal  or  interest  of  the  bonds,  and  that 
the  remedy  of  the  bondholders  for  payment  was  confined  exclusively 
to  the  mortgaged  premises.  I  understand  the  majority  of  the  court 
to  accede  to  this  view.  Manifestly,  then,  insurance  was  of  the  great- 
est importance  to  the  bondholders.  Indeed,  it  was  a  vital  matter  to 
them.  Without  insurance,  they  had  no  adequate  security.  For  it 
appears  from  the  testimony  of  W.  L.  Kann  that  the  land  upon  which 
the  works  were  erected  was  worth,  "probably,  f  5,000  or  $ 6,000,"  only. 
The  locality  was  rural,  and  the  land,  consisting  of  21  acres,  accord- 
ing to  his  estimate  was  worth  only  about  f 300  an  acre.  This  bonded 
mortgage  debt,  it  will  be  remembered,  was  f  250,000.  It  is  a  very  sig- 
nificant fact  that  from  the  time  the  works  were  built  down  until 
Kann's  purchase,  in  June,  1894,  no  one  had  questioned  the  right  of 
the  bondholders,  under  the  terms  of  the  mortgage,  to  protection  by 
insurance  taken  out  by  the  mortgagor  for  their  benefit.  Upon  de- 
mand by  the  trustee,  the  mortgagor  company  effected  and  always 
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maintained  insurance  for  the  benefit  of  the  bondholders,  usually  to 
the  full  amount  of  the  mortgage  debt,  and  at  no  time  less  than  $200,- 
000,  down  to  the  appointment  of  the  receiver  by  the  state  court,  in 
March,  1894;  and  upon  the  like  demand  of  the  trustee  the  receiver, 
acting  under  the  order  of  the  state  court,  maintained  such  insurance 
for  the  benefit  of  the  bondholders  to  the  full  amount  of  the  mortgage 
debt,  receiver's  certificates  having  been  issued  under  the  order  of  the 
court  for  the  purpose  of  effecting  the  insurance.  That  insurance 
was  in  full  force  when  Kann  purchased,  it  having  then  some  months 
to  run.  This  practical  construction  by  the  parties  to  the  instrument 
of  the  provision  touching  insurance  may  not  be  conclusive  here,  but 
surely  it  should  have  great  weight  in  fixing  its  meaning,  if  the  lan- 
guage employed  be  deemed  of  doubtful  import.  I  myself  do  not 
regard  the  language  as  at  all  uncertain.  It  seems  to  me  unmistakably 
to  impose  upon  the  mortgagor  company  the  obligation  to  insure  for 
the  security  of  the  bondholders  upon  demand  by  the  trustee. 

Assuming  the  existence  of  a  covenant  or  stipulation  in  the  trust 
mortgage  binding  the  mortgagor  company  to  insure  for  the  benefit  of 
the  bondholders,  I  pass  to  the  question  whether  the  appellant  company 
came  under  the  operation  of  this  provision  of  the  mortgage.  Before 
adverting  to  the  terms  of  the  deed  from  the  receiver  to  Kann,  and  the 
deed  from  the  latter  to  the  appellant,  some  collateral  matters  deserve 
notice.  Kann  was  a  stockholder  in  and  a  director  of  the  original 
plate-glass  company,  the  mortgagor,  and  treasurer  thereof.  At  the 
time  of  his  purchase  he  had  knowledge  of  the  terms  of  the  trust  mort- 
gage, and  actual  notice  of  the  then  existing  insurance  which  the  re- 
ceiver, acting  under  the  order  of  court,  had  effected  for  the  benefit  of 
the  bondholders.  Kann  organized  the  new  plate-glass  company,  the 
appellant,  to  operate  the  works  on  the  mortgaged  premises,  conveyed 
the  property  to  it,  and  became  its  president.  The  mortgage  trustee 
at  once  duly  notified  first  Kann,  and  then  his  new  company,  upon  its 
organization,  to  insure  for  the  security  of  the  bondholders.  The 
trustee  likewise  duly  notified  the  mortgagor  company  to  insure.  That 
the  old  company  was  insolvent  and  in  the  hands  of  a  receiver,  and 
that  the  mortgage  trustee  was  without  funds,  were  facts  known  to 
Kann  and  his  company,  the  appellant.  The  deed  to  Kann,  in  accord- 
ance with  the  terms  of  the  order  of  court  under  which  it  was  made, 
distinctly  set  forth  that  the  conveyance  was  made  "subject"  to  the 
trost  mortgage,  and  the  deed  from  Kann  to  the  appellant  likewise 
set  forth  that  the  conveyance  was  made  "subject"  to  the  mortgage. 
The  first  article  of  the  trust  deed  or  mortgage  provided  thus: 

"Until  default  shall  be  made  by  the  party  of  the  first  part  In  the  payment 
of  the  principal  or  interest  of  the  said  bonds  thereby  secured,  or  some  of 
them,  or  in  the  performance  of  some  one  or  more  of  the  covenants,  stipula- 
tions, or  agreements  herein  required  by  It  to  be  kept,  performed,  or  done,  the 
aaid  party  of  the  first  part  shall  be  suffered  and  permitted  to  possess,  manage, 
operate,  and  enjoy  the  said  hereinbefore  mentioned  and  described  plate-glass 
works  and  premises,  with  the  appurtenances,  and  to  take  and  use  the  incomes, 
rents,  issues,  and  profits  thereof,  and  to  dispose  of  the  same  in  f^ny  manner 
not  inconsistent  with  these  presents." 

And  the  second  article  makes  provision  for  entry  by  the  trustee  and 
eviction  of  the  mortgagor  company  upon  default  by  it,  continued  for 
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six  months  after  demand  by  the  trustee,  "in  the  performance  of  any 
covenant,  agreement,  or  stipulation"  contained  in  the  mortgage,  and 
thereby  "required  to  be  kept  and  performed"  by  the  mortgagor. 

Certainly  the  deed  from  the  receiver  conveyed  to  Kann  no  other 
or  higher  rights  than  those  which  were  vested  in  the  mortgagor  com- 
pany itself.  Kann  and  his  grantee,  the  new  company,  stood  in  the 
shoes  of  the  mortgagor  company  in  respect  to  title  and  right  of  pos- 
session. The  above-quoted  part  of  the  first  article  of  the  trust  mort- 
gage, equally  with  the  second  article,  bound  the  appellant  company. 
Its  possession  of  the  property,  and  perception  of  the  income,  rents, 
issues,  and  profits,  depended  upon  performance  of  the  stipulation  to 
insure  for  the  benefit  of  the  bondholders.  It  could  not  rightfully  re- 
main in  the  possession  and  enjoyment  of  the  property  without  thus 
insuring,  after  the  demand  so  to  do  made  by  the  trustee.  Therefore, 
having  taken  out  insurance  while  thus  in  possession,  and  in  the  ex- 
clusive receipt  of  the  income,  rents,  issues,  and  profits  of  the  property, 
equity  will  conclusively  presume  that  the  insurance  was  taken  out  and 
held  for  the  benefit  of  the  bondholders.  To  effectuate  justice,  equity 
here  will  consider  that  as  done  which  should  have  been  done.  Under 
the  circumstances,  the  appellant  company  is  not  to  be  heard  to  say  that 
the  insurance  was  not  for  the  security  of  the  bondholders. 

In  my  judgment,  the  case  of  these  bondholders — their  claim  to  an 
equitable  lien  upon  the  insurance  fund  which  stands  for  the  destroyed 
property — does  not  at  all  depend  upon  the  existence  of  a  personal  lia- 
bility on  the  part  of  the  mortgagor  company  to  pay  the  mortgage  debt. 
Nor  does  their  case  necessarily  rest  upon  the  theory  of  the  assumption 
of  that  debt  by  the  appellant  company.  The  covenant  or  stipulation  for 
insurance  contained  in  the  trust  mortgage  lies  at  the  foundation  of  the 
equitable  lien  here  asserted.  If  it  be  true  that  there  is  no  personal 
liability  for  the  debt  on  the  part  either  of  the  mortgagor  company  or 
its  successor  in  the  title,  the  appellant  company,  if  the  mortgaged 
property  itself  was  the  only  security  the  bondholders  had,  their 
equitable  right  to  the  substituted  insurance  fund  is  only  the  clearer. 
Now,  the  conveyance  of  the  property  to  the  appellant  company,  as  we 
have  seen,  was  made  expressly  subject  to  the  trust  mortgage,  and 
the  appellant  company  accepted  the  conveyance  thus  made,  and  under 
it  took  and  maintained  possession  of  the  property.  Then  the  trustee 
in  due  time  and  form  required  insurance  to  be  effected  for  the  benefit 
of  the  bondholders.  The  appellant  company,  with  full  knowledge  of 
the  facts,  had  voluntarily  taken  the  place  of  the  insolvent  mortgagor 
company.  Under  the  special  circumstances,  the  appellant  company 
should  be  regarded,  I  think,  as  having  assumed  the  obligation  to  in- 
sure as  stipulated  in  the  mortgage. 

But  if  a  direct  contractual  liability  to  insure  is  not  thus  to  be  im- 
plied, as  against  the  appellant  company,  in  favor  of  the  trustee,  still  I 
am  of  opinion  that  the  court  below  rightly  held  that  the  appellant 
company,  under  the  conveyance  to  it  of  the  property  subject  to  the 
mortgage,  became  bound  to  indemnify  the  mortgagor  company  against 
its  Mobility  upon  the  covenant  or  stipulation  for  insurance  contained 
in  the  trust  mortgage.  Moore's  Appeal,  88  Pa.  Rt.  450;  Blood  v. 
Orew-Levick  Co.,  171  Pa.  St.  32G,  338,  33  Atl.  344.     The  Pennsylvania 
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act  of  June  12, 1878  (P.  L.  205),  as  these  two  cited  cases  show,  has  no 
application  here.  That  act  has  no  relation  whatever  to  a  covenant  to 
insure.  The  purpose  of  the  act  was  to  relieve  a  vendee  from  an  im- 
plied personal  liability  to  pay  the  mortgage  debt,  arising  from  the 
"under  and  subject"  clause.  In  Blood  v.  Crew-Levick  Co.,  however, 
the  supreme  court  of  Pennsylvania  distinctly  held  that  the  act  of 
1878  does  not  touch  the  covenant  of  a  vendee  to  indemnify  his  vendor, 
implied  from  the  "under  and  subject1'  clause.  The  obligation  rest- 
ing upon  the  appellant  company  to  indemnify  the  mortgagor  company 
against  its  covenant  to  insure  is  quite  sufficient  of  itself  to  sustain  the 
equitable  jurisdiction  exercised  by  the  court  below,  and  its  decree  in 
faTor  of  the  trustee.  It  is  well  settled  that  in  a  court  of  equity  a  mort- 
gagee may  avail  himself  of  a  contractual  right  of  the  mortgagor 
against  the  purchaser  of  the  mortgaged  property.  Keller  v.  Ashford, 
133  U.  S.  610,  10  Sup.  Ct.  494,  33  L.  Ed.  667.  Here  the  trust  mort- 
gage was  the  foundation  of  the  suit.  Pending  the  suit  the  mortgaged 
property  in  great  part  was  destroyed  by  fire.  Then  the  supplemental 
bill  was  filed.  Thus  circuity  of  action  was  prevented.  The  fund  aris- 
ing from  the  insurance  is  in  the  hands  of  the  court.  It  -stands  in  the 
place  of  the  consumed  property.  The  trustee's  claim  grows  out  of  the 
trust  mortgage,  and  is  of  an  equitable  nature.  All  the  parties  in  inter- 
est were  before  the  court.  The  equitable  jurisdiction  of  the  court 
with  respect  to  the  insurance  fund,  I  think,  is  clear,  without  taking 
into  consideration  at  all  the  so-called  "insurance  bond"  filed  in  the 
cause. 

•  The  original  bill  was  filed  on  July  8, 1896,  after  six  months'  default 
both  in  respect  to  interest  and  the  stipulation  to  insure.  The  Penn 
Plate-Glass  Company,  the  appellant,  interposed  defenses  which  even- 
tually proved  to  be  entirely  groundless.  The  trustee  immediately 
upon  the  filing  of  the  bill  moved  the  court  for  the  appointment  of  a 
receiver  to  take  charge  of  the  mortgaged  property.  This  motion  the 
Penn  Plate-Glass  Company  resisted.  In  order  to  secure  the  denial  of 
the  motion,  it  procured  and  had  filed  in  the  cause  a  stipulation  under 
seal,  signed  by  W.  L.  Kann,  the  president  of  the  company,  and  Em- 
anuel Wertheimer,  a  large  stockholder,  covenanting  that  in  the 
event  of  a  loss  by  fire  of  the  mortgaged  property  there  should  be  paid 
to  the  mortgage  trustee,  in  trust  for  the  holders  of  valid  bonds,  a  sum 
equal  to  the  amount  of  such  bonds,  "out  of  policies  of  insurance  exist- 
ing in  favor  of  the  Penn  Plate-Glass  Company:  provided,  that  it  shall 
have  been  finally  adjudicated  that  the  Penn  Plate-Glass  Company,  the 
present  owner  of  the  said  property,  is  bound  or  liable  by  anything  con- 
tained in  the  said  mortgage,  or  the  terms  of  its  purchase  of  the  de- 
scribed mortgaged  premises,  to  keep  and  maintain  insurance  for  the 
benefit  of  the  holders  of  bonds  secured  by  the  said  mortgage."  This 
stipulation  was  filed  in  court  on  July  24,  1896.  The  order  denying  the 
motion  for  the  appointment  of  a  receiver  was  not  filed  until  September 
7,  1896.  It  is  true,  it  appears  from  the  testimony  that  the  judge  had 
previously  signified  to  counsel  his  intention  to  deny  the  motion;  but 
thereupon,  in  open  court  (Kann,  the  president  of  the  Penn  Plate-Glass 
Company,  and  the  counsel  of  the  company  being  present),  the  counsel 
for  the  trustee  called  the  attention  of  the  court  to  the  matter  of  insur- 
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ance.     The  following  is  the  testimony  of  the  counsel  as  to  what  oc- 
curred : 

"I  said  to  the  court  that,  in  considering  the  motion  for  a  receiver,  it  oo 
curred  to  me  that  the  court  had  not  considered  the  fact  that  this  property 
was  without  Insurance;  that  there  was  danger  of  Are;  that  my  client  was  a 
trustee  without  funds,  and  that  that  was  a  matter  that  ought  to  he  consid- 
ered; and  that  we  were  entitled  to  insurance.  The  other  side  denied  that 
they  were  bound  to  insure  under  the  terms  of  the  mortgage.  I  insisted  wo 
should  have  insurance,  they  denying  that  we  were  entitled  to  insurance  un- 
der the  mortgage;  and,  under  the  circumstances.  Judge  Butfington  said.  'I 
can't  decide  that  question/  and  intimated  to  them  that,  if  they  were  bound  to 
insure,  they  ought  to  protect  us,  and  they  denied  they  were  bound  to  insure; 
and  the  paper  signed  by  Mr.  Kann  and  Mr.  Wertheiiner  was  given  In  pursu- 
ance of  my  demand  for  insurance,  and  filed  in  court,  and  is  on  file  to-day." 

This  testimony  is  unimpeached.  Certain  it  is  that  the  court  for- 
bore final  action  upon  the  motion  for  a  receiver  until  after  the  giving 
of  this  stipulation  as  to  insurance.  Now,  it  is  true  that  the  Penn 
Plate-Glass  Company  did  not  formally  join  in  the  execution  of  this 
paper,  but  it  procured  and  had  it  filed  in  court.  This  is  averred  in  the 
supplemental  bill,  and  is  not  denied  in  the  answer.  Beyond  contesta- 
tion, this  stipulation  was  given  at  the  instance  and  in  behalf  of  the 
Penn  Plate-Glass  Company,  and  for  the  purpose  of  preventing  the  ap- 
pointment of  a.  receiver,  and  it  had  that  effect.  In  consequence  of 
giving  this  stipulation  that  company  was  enabled  to  retain  possession 
of  the  mortgaged  premises  against  the  trustee,  without  right,  as  the 
subsequently  taken  proofs  demonstrated.  The  fire  of  April  12,  1808. 
occurred  while  the  trustee  was  thus  wrongfully  kept  out  of  possession 
by  the  appellant  company. 

In  the  course  of  his  opinion  the  judge  below  said: 

"This  insurance  was  placed  by  a  party  to  this  litigation  under  stress  of  an 
application  for  the  appointment  of  a  receiver,  and  a  consequent  exclusion  from 
possession." 

It  is  said  that  the  judge  fell  into  mistake  as  to  the  time  the  insur- 
ance was  placed.  I  am  not  convinced  of  this.  The  policies  were  be- 
fore him.  We  have  not  been  furnished  with  their  dates.  It  is,  how- 
ever, certain  that  the  observation  of  the  judge  just  quoted  is  applica- 
ble in  all  its  force  to  the  so-called  "insurance  bond."  That  stipula- 
tion in  respect  to  the  insurance  was  given  "under  stress  of  an  appli- 
cation for  the  appointment  of  a  receiver,"  and  to  prevent  the  ap- 
pellant company's  expulsion  from  possession.  But  the  time  when 
the  policies  were  taken  out — whether  before  or  after  the  application 
for  the  appointment  of  a  receiver — is  not  a  controlling  matter.  If, 
indeed,  they  were  taken  out  before  that  application,  this  makes  it 
rather  the  worse  for  the  appellant  company.  For  then  it  follows  that 
the  fact  was  suppressed  that  each  policy  contained  this  clause, 
namely: 

'This  property  is  subject  to  a  bonded  indebtedness  of  $250,000,  but  it  is  dis- 
tinctly understood  and  agreed  that  this  insurance  does  not  cover  the  interest 
of  the  bondholders." 

The  presence  of  that  clause  was  not  known  to  the  court  or  to  the 
mortgage  trustee  until  after  the  loss  by  the  fire.  In  respect  to  the 
insertion  of  this  clause  the  judge  below,  in  his  opinion,  speaks  thus: 


Digitized  by  VjOOQIC 


FARMERS'   LOAN    &    TRUST    CO.   V.   PKNN    PLATE-GLASS    CO.  149 

"It  was  an  act  inter  alios  acta.  The  trustee  and  the  court  had  no  knowl- 
edge of  it.  It  was  not  done  in  pursuance  of  any  agreement,  and  can  in  no 
way  affect  the  legal  and  equitable  status  and  rights  of  the  parties  before  the 
court" 

This,  I  think,  is  a  sound  conclusion. 

The  insurance  companies  did  not  see  fit  to  raise  any  question  as  to 
the  measure  of  their  liability.  They  have  settled  in  full.  The  insur- 
ance, as  taken,  was  not,  in  form  or  in  effect,  upon  the  equity  of  re- 
demption. It  was  not  upon  the  interest  of  the  Penn  Plate-Glass  Com- 
pany in  the  property,  as  intimated  in  the  opinion  of  the  majority  of 
this  court.  The  insurance  was  upon  the  glass  works,  namely,  the 
buildings,  machinery,  apparatus,  and  other  fixed  improvements.  The 
corpus  of  the  property  was  the  subject-matter  of  the  insurance.  The 
insurance  companies  have  paid  to  the  court's  receiver  the  total  value 
of  the  destroyed  property.  The  appellant  company  claims,  not  the 
value  of  its  equity  in  the  lost  property,  but  the  entire  insurance  fund, 
— the  total  value  of  the  destroyed  property.  The  court  below  de- 
cided against  the  claim,  as  inequitable.    I  hold  to  the  same  view. 

How  unconscionable  the  position  of  the  appellant  company  is  be- 
comes the  more  manifest  when  regard  is  had  to  the  value  of  the  im- 
provements which  Kann  and  his  vendee  company,  the  appellant,  put 
on  the  mortgaged  property.  The  highest  figures  for  all  their  expend- 
itures, as  given  by  Kann  himself,  are  "about"  $  185,000  to  $200,000. 
Now,  if  the  larger  of  these  amounts  is  correct,  the  reversing  decree 
here  will  result  in  a  great  money  speculation  for  the  appellant  com- 
pany at  the  expense  of  the  innocent  bondholders.  But  in  fact  Kann's 
testimony,  when  scrutinized,  discloses  that  the  bulk  of  the  alleged 
expenditures  was  in  the  purchase  of  additional  ground  (outside  the 
mortgaged  premises),  and  in  the  erection  thereon  of  a  water  and  a 
gas  plant.  It  will  be  remembered  that  the  price  Kann  paid  to  the 
receiver  for  the  property  was  $ 37,000  only,  and  the  alleged  price  paid 
by  the  appellant  company  to  Kann  for  the  property  was  only  $83,- 
500. 

In  concluding,  I  cannot  do  better  than  refer  to  the  case  of  Miller 
v.  Aldrich,  31  Mich.  408,  410,  419,  cited  by  the  court  below.  I  pre- 
mise that  there  the  agreement  by  Chapman,  the  mortgagor,  to  insure 
for  the  benefit  of  the  mortgagee  was  not  even  contained  in  the  mort- 
gage, but  was  collateral  and  oral;  and  whether  Aldrich,  the  pur- 
chaser, had  verbally  promised,  as  alleged,  to  keep  up  insurance  for 
the  benefit  af  Miller,  the  mortgagee,  was  denied.  Judge  Cooley,  in 
the  course  of  his  opinion,  said: 

"Though  Chapman  may  have  had  a  legal  right  to  surrender  the  policy  he 
had  taken  out  for  Miller's  protection,  he  had  no  equitable  right  to  do  so;  and 
as  Aldrich  knew  aU  the  facts,  and  took  his  new  policy  on  a  wrongful  surren- 
der of  one  which  protected  Miller,  and  for  a  sum  which  precluded  Miller  from 
insuring  on  his  own  behalf,  we  think  Miller  must  be  held  to  have  an  equita- 
ble Interest  in  the  new  policy  to  the  extent  of  his  lien,  whether  Aldrich  did  or 
did  not  expressly  agree  with  Chapman  that  such  should  be  the  case,  as  the 
latter  says  he  did.  The  case  is  within  the  principle  of  Cromwell  v.  Insurance 
Co.,  44  N.  Y.  42,  and  it  is  not  important  whether  Chapman  had  or  had  not 
legally  bound  himself  to  Miller  to  keep  up  insurance  for  his  benefit,  when  by 
virtue  of  the  oral  understanding  he  had  actually  effected  such  insurance." 
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Chief  Justice  Graves,  who  delivered  the  principal  opinion,  said: 

"Chapman  had  bound  himself  to  afford  Miller  security  supplementary  to  and 
connected  with  the  mortgage.  The  mode  agreed  on  had  reference  to  the  mort- 
gaged buildings,  and  was  to  be  of  a  nature  to  keep  the  mortgaged  property 
itself  so  far  intact  as  a  means  of  security  as  to  perpetuate  the  safety  of  the 
mortgagee's  interest  in  case  the  buildings  should  burn.  This  stipulation  was 
in  equity  a  sort  of  adjunct  to  the  mortgage,  and  was  binding  on  Chapman 
and  on  all  others  in  his  shoes  with  notice.  When  he  sold  to  Aldrlch  he  does 
not  appear  to  have  kept  any  Insurable  interest,  or  to  have  been  in  a  situation 
to  personally  effect  insurance  to  any  amount;  and  Aldrich  appears  to  have 
taken  his  place,  and  to  have  occupied  a  situation  which  required  him  to  recog- 
nize and  respect  the  term  of  the  agreement  intended  to  fortify  Miller's  se- 
curity under  the  mortgage.  Instead,  however,  of  recognizing  and  respecting 
it,  he  joined  in  the  transaction  to  set  it  aside,  and  to  so  place  himself  that,  if 
the  mortgaged  property  should  burn,  he  might  put  the  mortgage  money,  of 
which  he  had  already  received  the  benefit,  in  his  own  pocket,  and  leave  Miller 
a  remediless  loser  to  that  amount.  As  before  intimated,  I  think  equity  will 
not  sanction  this,  but  will  consider  that  the  agreement  between  Chapman  and 
Miller  in  regard  to  Insurance  was  enforceable  by  the  latter  against  the  former, 
and  that  Aldrich's  position  exposes  him  to  a  similar  remedy  in  favor  of  Miller.*' 

The  facts  here,  I  think,  make  a  far  stronger  case  in  favor  of  the 
mortgagee  than  did  the  facts  in  Miller  y.  Aldrich.  The  principles 
there  laid  down  commend  themselves  to  my  judgment.  If  applied 
here,  as  I  think  they  should  be,  they  would  lead  to  an  affirmance  of 
the  decree  of  the  court  below. 


(103  Fed.  1C8.) 

FIRST  NAT.  BANK  OF  HOUSTON  v.  EWING  et  al.  (No.  911).  SMITH  v. 
HOUSE  et  al.  (No.  912).  GALVESTON,  H.  &  N.  RY.  CO.  v.  SAME  (No. 
900).  ST.  CHARLES  CAR  CO.  v.  SAME  (No.  901).  CORBETT  v.  SAME 
(No.  902). 

(Circuit  Court  of  Appeals,  Fifth  Circuit.     May  30,  1900.) 

1.  Railroads— Foreclosure  of  Liens— Effect  of  Decree. 

A  holder  of  railroad  bonds,  who  becomes  a  party  by  intervention  to  a 
suit  against  the  company  in  which  receivers  have  previously  been  ap- 
pointed, and  by  authority  of  the  court  have  issued  receivers'  certificates, 
is  concluded  by  a  subsequent  decree  which  adjudges  the  validity  of  such 
certificates  as  liens;  and  unless  he  takes  steps  to  review  such  decree,  by 
petition  for  rehearing  or  appeal,  he  cannot  contest  the  question  on  dis- 
tribution of  the  proceeds  of  the  property  after  sale. 

2.  Same— Receivers'  Certificates— Preferential  Lien*. 

Where  a  railroad  was  uncompleted  at  the  time  it  passed  into  the  hands 
of  receivers  on  the  insolvency  of  the  company,  and  only  partially  equip- 
ped,—lacking  terminal  connections,  bridges,  right  of  way,  and  rolling 
stock,  as  well  as  ballasting  and  other  materials  necessary  for  its  comple- 
tion, maintenance,  and  safe  operation,— it  was  proper  for  the  court  to  au- 
thorize the  issuance  and  sale  of  receivers'  certificates  to  raise  money  for 
its  completion  and  further  equipment,  as  well  as  to  pay  debts  due  for 
labor  and  operating  expenses  previously  incurred,  and  to  make  such  cer- 
tificates, as  well  as  the  ordinary  and  proper  expenses  of  the  receivers  In 
operating  the  road,  in  excess  of  its  earnings,  liens  on  the  property  supe- 
rior to  those  of  prior  mortgages. 
8.  Same— Mechanics'  Liens— Laches  in  Asserting. 

A  contractor  doing  work  and  furnishing  material  for  the  construction  of 
a  railroad,  if  entitled  to  a  mechanic's  lien  therefor,  must,  to  preserve  and 
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enforce  such  right,  comply  with  the  statutory  requirements  as  to  fliinjr 
and  recording  the  contract  or  claim;  and  he  is  not  relieved  of  such  duty 
by  the  fact  that  he  files  his  claim  in  a  court  of  equity,  which  has  taken 
possession  of  the  property  by  its  receivers,  and  that  such  claim  is  allowed 
as  a  valid  indebtedness  of  the  company;  and,  even  if  the  court  has  power 
to  relieve  him  from  a  compliance  with  the  statute,  it  will  not  do  so 
where  no  right  to  a  statutory  lien  is  asserted  until  after  four  years  of 
litigation. 

4.  Same — Priority  of  Liens— Indebtedness  for  Original  Construction. 

Indebtedness  incurred  by  a  railroad  company  to  a  contractor  for  labor 
and  materials  furnished  in  the  work  of  original  construction  of  its  road 
prior  to  the  time  when  the  property  passed  into  the  hands  of  receivers 
is  not  entitled  to  priority  of  lien  in  equity  over  prior  mortgages,  or  over 
indebtedness  incurred  by  the  receivers  for  operating  expenses. 

5.  Same — Estoppel. 

A  contractor,  who  at  the  time  a  railroad  passed  into  the  hands  of  re- 
ceivers held  a  claim  against  the  company  for  original  construction  work, 
and  who  afterwards,  under  contracts  with  the  receivers,  completed  the 
work  of  construction,  receiving  in  payment  receivers'  certificates  issued 
under  a  decretal  order  of  the  court  making  them  first  liens  on  the  prop- 
erty, cannot,  after  disposing  of  such  certificates  to  others,  attack  their 
validity  or  right  of  priority  in  behalf  of  his  original  claim,  and  especially 
where  during  the  course  of  the  litigation  he  had  maintained  such  validity 
and  priority. 

6.  Same— Rights  of  Purchaser  at  Foreclosure  Sale— Accrued  Taxes. 

A  decree  directing  the  sale  of  railroad  property  in  a  foreclosure  suit, 
subject  only  to  certain  enumerated  liens,  which  do  not  include  taxes,  and 
free  from  the  liens  asserted  by  any  of  the  parties  to  the  suit,  and  an  or- 
der directing  its  conveyance  pursuant  to  such  sale,  free  "from  all  claims 
arising  during  said  receivership  or  prior  thereto,"  by  implication  exclude 
the  taxes  accruing  during  and  prior  to  the  receivership  from  the  ela'm< 
subject  to  which  the  property  is  sold;  and  the  purchaser  is  entitled  to 
insist  upon  the  payment  of  such  taxes  from  the  earnings  of  the  receiver- 
ship, or,  in  default  of  earnings,  from  the  proceeds  of  the  sale.  Maxey, 
District  Judge,  dissenting. 

7.  Same— Preferred  Claims— Taxes. 

Taxes  accruing  against  the  property  of  an  Insolvent  railroad  company 
constitute  a  preferred  claim,  and  are  entitled  to  be  paid  in  full,  includ- 
ing interest,  penalties,  and  costs,  before  any  other  claims,  except  the 
judicial  costs. 

8.  Same— Rights  of  Purchaser  at  Foreclosure  Sale— Claims  for  Right  of 

Way 

A  purchaser  of  railroad  property  at  foreclosure  sale  takes  the  same  sub- 
ject to  such  defects  of  title  as  exist  in  reference  to  land  occupied  as  right 
of  way,  in  the  absence  of  a  provision  to  the  contrary  in  the  decree,  and 
cannot  insist  that  claims  for  right  of  way  used  by  the  mortgagor  com- 
pany, but  not  paid  for,  shall  be  paid  from  the  proceeds  of  the  sale. 

9.  Same— Indebtedness   Incurred   by    Receivers  —  Purchase   of   Rolling 

Stock. 

Railroad  receivers  purchased  certain  rolling  stock  under  authority  from 
the  court,  paying  in  part  for  the  same,  and  executing  a  contract  by  which 
a  lien  was  reserved  to  the  seller  for  the  unpaid  purchase  money.  On  de- 
fault the  seller  demanded  possession  of  the  property  under  the  contra  cr. 
which  was  refused;  and  the  receivers  continued  to  use  the  same  for  over 
three  years,  when  the  court  entered  a  decree  directing  its  sale  for  the  pay- 
ment of  the  lien,  and  adjudging  the  deficiency  remaining  unpaid,  if  any, 
to  be  a  valid  indebtedness  of  the  receivers,  incurred  in  the  operation  of 
the  road.  Held,  that  such  adjudication  was  conclusive  upon  all  parties  to 
the  litigation,  and,  in  the  absence  of  an  appeal  therefrom,  entitled  the 
seller  to  payment  of  the  deficiency  remaining  due  after  sale  of  the  prop- 
erty on  the  same  basis  as  other  claims  against  the  receivers  for  operating 
expenses. 
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10.  Same— Pkiokity  op  Claims  against  Federal  Receivers— Law  Goverxix*;. 

The  classitication  and  right  to  priority  of  payment  of  claims  of  employed 
in  the  immediate  service  of  railroad  receivers  appointed  by  a  court  of  the 
United  States  are  matters  for  the  determination  of  that  court  In  accord- 
ance with  the  general  principles  of  equity,  unaffected  by  state  laws  regu- 
lating claims  of  employes  and  the  distribution  of  funds  in  the  hands  of 
receivers  of  a  state  court. 

11.  Same. 

Act  Aug.  13,  1888,  §  2  (25  Stat.  436),  requiring  receivers  of  federal  courts 
to  manage  and  operate  the  property  in  their  possession  in  accordance  with 
the  requirements  of  the  laws  of  the  state  in  which  it  is  situated,  and  mak- 
ing their  willful  violation  of  such  requirement  a  criminal  offense,  was  not 
designed  to  Interfere  with  the  constitutional  jurisdiction  of  the  courts  of 
the  United  States  in  matters  of  equitable  cognizance,  and  does  not  require 
them  to  administer  property  in  their  hands  in  accordance  with  state  laws. 

13.  Same— Priority  between  Preferred  Claims. 

Except  in  the  matter  of  taxes,  no  priority  should  .be  given  among  tho 
debts  and  claims,  whether  receivers*  certificates  or  other  debts,  which  are 
allowed  preference  over  the  mortgage  bonds  of  a  railroad  company,  but 
all  should  stand  alike. 

Appeals  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Texas. 

These  five  appeals  are  from  the  final  decree  of  distribution  made  by  the  trial 
court  in  the  main  suit  of  Alouzo  J.  Tullock  v.  Galveston,  La  port  e  &  Houston 
Railway  Company.  It  appears  from  the  lecord  that  the  Galveston,  Laporte  & 
Houston  Railway  Company  is  the  successor  of  the  Laporte.  Houston  &  Northern 
Railroad  Company,  which  was  Incorporated  October  7,  1892,  with  authority  to 
construct  a  railroad  from  the  town  of  Laporte,  Harris  county,  into  the  city  of 
Houston,  the  distance  being  22  miles.  By  an  amendment  of  the  charter,  which 
became  operative  on  August  10,  1893,  the  company  was  authorized  to  construct 
two  branch  lines,— one  from  the  town  of  Laporte  to  a  point  on  the  Sabine  river, 
a  distance  of  about  150  miles,  and  the  other  from  Laporte  to  and  into  the  city 
of  Galveston,  a  distance  of  about  35  miles.  By  a  further  amendment,  becom- 
ing operative  February  23,  1895,  authority  to  construct  the  road  was  restricted 
to  the  22  miles  above  mentioned,  and  the  branch  line  to  Galveston,  making 
a  continuous  line  of  railroad  from  Houston  to  Galveston,  a  distance  of  about 
fifty-seven  miles,  with  such  additional  lines  for  terminal  purposes  at  and  in 
the  cities  of  Galveston,  Laporte,  and  Houston,  and  at  such  other  stations  on 
the  main  line  as  terminals  might  be  necessary  for  the  successful  operation  of 
such  railroad,  exclusive  of  terminals,  sidings,  and  switches;  such  railroad  to 
be  situated  wholly  within  the  limits  of  Galveston  and  Harris  counties.  By  an 
act  of  the  legislature  passed  on  January  30,  1895,  the  name  of  the  old  com- 
pany was  changed  to  that  of  Galveston,  Laporte  &  Houston  Railway  Company, 
and  the  right  was  conferred  upon  it  to  purchase  the  property  of,  or  consolidate 
with,  the  North  Galveston,  Houston  &  Kansas  City  Railroad  Company  and  the 
Houston  Belt  &  Magnolia  Park  Railway  Company.  The  original  company, 
having  entered  upon  the  work  of  construction,  executed  and  delivered,  August 
1,  1894,  to  the  Union  Trust  Company  of  New  York,  as  trustee,  a  deed  of  trust 
upon  all  its  property  then  owned  or  to  be  thereafter  acquired,  to  secure  the 
payment  of  bonds  to  be  Issued  for  construction  purposes.  One  hundred  and 
fifty  bonds,  of  $1,000  each,  aggregating  $150,000,  were  executed  by  the  com- 
pany and  delivered  to  the  trustee;  and  the  same,  after  having  been  duly  certi- 
fied and  registered,  were  returned  to  the  railroad  company.  Of  the  150  bonds 
thus  returned,  40  were  retained  by  the  company,  and  the  remainder  passed  to 
other  parties,  Including  63  claimed  by  the  First  National  Bank  of  Houston. 
On  April  1, 1895,  the  original  company,  the  Galveston,  Laporte  &  Houston  Rail- 
way Company,  executed  and  delivered  to  the  Continental  Trust  Company  of 
the  city  of  New  York,  as  trustee,  a  second  mortgage  or  deed  of  trust  on  the 
property  of  the  company  then  owned  or  to  be  thereafter  acquired,  to  secure 
an  issue  of  850  bonds,  of  $1,000  each.  The  bonds  were  delivered  to  the  trustee, 
and  were  by  it  certified,  registered,  and  returned  to  the  company.    Of  the 
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number  returned,  150  were  retained  by  the  railroad  company,  and  the  remain- 
der were  hypothecated  with  various  parties  to  secure  Indebtedness  of  the  com- 
pany. On  January  7,  1896,  about  the  time  of  the  appointment  of  receivers,  the 
track  of  the  Galveston,  Laporte  &  Houston  Railway  Company  "extended  from 
Brady  Junction,  in  Harris  county,  about  four  miles  south  of  the  city  of  Hous- 
ton, to  Virginia  Point,  in  Galveston  county,  a  distance  of  forty-five  miles,  and 
from  the  south  or  Galveston  Island  end  of  the  Galveston  Bay  Bridge  to  the  city 
of  Galveston,  a  distance  of  four  and  one-half  miles,  with  a  branch  from 
Laporte  Junction  to  Laporte,  three  miles,  and  another  branch  from  Heffron  to 
North  Galveston,  about  three  miles  and  seven-tenths,  making  a  total  track  of 
fifty-six  and  two-tenths  miles.*'  As  a  creditor  of  the  Galveston,  Laporte  & 
Houston  Railway  Company,  Alonzo  J.  Tullock  on  January  7,  189t>,  exhibited 
his  bill,  by  which  he  sought  to  have  the  property  of  the  company  placed  in 
the  hands  of  a  receiver;  and  on  the  same  day  T.  W.  House  and  M.  T.  Jones 
were  appointed  receivers,  who  were  directed  to  take  charge  of  the  property. 
On  January  13,  1896,  an  application  was  made  by  the  receivers  for  authority 
to  fesue  receivers'  certificates  to  the  amount  of  $250,000.  The  application  hav- 
ing been  referred  to  the  master,  he  made  his  report  on  January  22d  following. 
In  his  report  he  found  that  the  Galveston  Bridge  would  require  for  its  comple- 
tion $21,S50.S1;  that  other  bridges  required  immediate  repairing;  that  cattle 
guards  should  be  constructed,  and  that  it  was  necessary  to  ballast  the  road- 
bed; that  rolling  stock  was  needed;  that  station  houses,  round  houses,  repair 
shops,  and  other  necessary  buildings  should  be  erected;  that  the  road  should 
be  fenced  and  terminal  facilities  acquired,  and  proper  connections  should  be 
made  with  various  roads  entering  the  city  of  Houston;  and  that  the  accounts 
doe  employes  of  the  company  from  September  1,  1805,  to  January  6,  1806. 
amounted  to  $14,484.87.  Upon  the  facts  found,  the  master  recommended  the 
issuance  of  receivers'  certificates  to  an  amount  not  exceeding  $300,000,  "for 
the  purpose  of  completing,  operating,  and  preserving  the  property.'* 

On  January  23,  1896,  the  court  made  the  following  order,  authorizing  the 
receivers  to  issue  certificates  amounting  to  $250,000;  "On  this  23d  day  of 
January,  1896,  at  chambers,  came  on  to  be  heard  the  report  of  Morgan  M. 
Mann,  master  in  chancery,  herein  filed  on  the  22d  day  of  January,  1890,  on  tho 
petition  of  T.  W.  House  and  M.  T.  Jones,  receivers,  filed  herein  on  the  13th 
day  of  January,  1896,  asking  for  authority  to  borrow  two  hundred  and  fifty 
thousand  dollars  and  to  issue  receivers'  certificates  therefor;  and  it  appearing 
to  the  court  that  the  complainant  and  defendant  and  all  intervening  creditors 
were  present  and  represented  by  their  attorneys,  and  no  exceptions  having 
been  taken  by  any  of  them  to  the  report  of  said  master,  and  all  of  the  said 
parties  having  waived  exception  thereto,  it  is  therefore  considered  by  the  court, 
and  so  ordered,  adjudged,  and  decreed,  that  the  master's  report  be,  and  the 
same  is  hereby,  approved  and  confirmed.  It  is  further  ordered,  adjudged,  and 
decreed  by  the  court  that  T.  W.  House  and  M.  T.  Jones,  receivers  herein,  be, 
and  they  are  hereby,  authorized  to  borrow  the  sum  of  two  hundred  and  fifty 
thousand  dollars,  for  which  sum  said  receivers  are  empowered  to  issue  receiv- 
ers' certificates  or  debentures  in  such  amounts  as  they  may  deem  proper,  not 
to  exceed  said  sum  of  two  hundred  and  fifty  thousand  dollars;  said  certifi- 
cates or  debentures  to  fall  due  on  or  before  three  years  from  and  after  their 
respective  dates,  and  to  bear  interest  at  a  rate  not  to  exceed  eight  per  cent, 
per  annum  from  date  until  paid,  the  interest  to  be  payable  at  such  times  as 
the  said  receivers  shall  think  best,  and  to  be  stated  on  the  face  of  said  certifi- 
cates. The  receivers  are  further  directed  to  sell  said  certificates  or  deben- 
tures at  a  sum  not  less  than  par,  and  to  apply  the  proceeds  of  the  sale  thereof 
to  the  completion  of  said  Galveston,  Laporte  &  Houston  Railway,  and  ballast- 
ing the  track  of  the  same;  to  the  purchase  of  additional  rolling  stock,  ties, 
lumber,  bridges,  and  any  other  materials  necessary  for  the  completion  and 
the  proper  maintenance  and  safe  operation  of  said  road;  to  the  construction 
and  repair  of  such  bridges,  culverts,  depots,  and  any  other  structures  that  the 
necessities  of  the  road  or  its  traffic,  in  their  judgment,  may  require;  to  the 
purchase,  by  condemnation  or  otherwise,  of  right  of  way  where  needed;  to 
the  payment  of  all  taxes  upon  property  in  the  receiver's  possession;  to  the 
payment  of  the  amount  due  as  shown  by  the  pay  rolls  of  said  company  from 
September  1,  1895,  to  January  6,  1890,  amounting  to  fourteen  thousand  four 
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hundred  and  eighty-four  87/100  dollars;  to  the  payment  of  the  sum  of  four 
thousand  eight  hundred  and  seventy-nine  "/ioo  dollars  due  the  Rogers  Loco- 
motive Company,  with  interest  thereon  from  December  11,  1896,  until  paid, 
at  the  rate  of  six  per  cent,  per  annum ;  to  the  payment  of  operating  expenses 
and  such  other  purposes  as  the  court  has  heretofore  or  may  hereafter  direct: 
provided  that,  if  said  receivers  have  to  purchase  said  rolling  stock  with  certifi- 
cates or  their  proceeds,  they  shall  be  limited  in  the  purchase  of  box  cars  to  ten 
in  number.  It  is  further  ordered  that  said  certificates  or  debentures,  when  is- 
sued, shall  become,  and  they  are  hereby  declared  to  be,  a  first  lien  upon  the 
roadbed,  rolling  stock,  depots,  and  all  other  property  of  said  railway  company 
of  every  character  and  description,  wherever  situated,  including  net  earnings 
after  deducting  the  expenses  of  this  receivership  and  the  operation  of  the 
road;  said  lien  to  be  prior  and  superior  to  all  other  liens  upon  said  property, 
of  whatsoever  nature."  In  obedience  to  the  order,  certificates  were  issued 
and  disposed  of  to  the  amount  of  $245,279.54. 

On  the  27th  day  of  March,  1897,  L.  J.  Smith,  who  had  previously  Intervened 
in  the  suit  pro  interesse  suo,  exhibited  a  bill,  in  the  nature  of  an  original  bill, 
making  defendants  Alonzo  J.  Tullock,  Galveston,  Laporte  &  Houston  Railway 
Company,  Union  Trust  Company  of  New  York,  trustee,  Continental  Trust 
Company  of  the  City  of  New  York,  trustee,  and  others  not  necessary  to  be 
named.  This  bill  was  filed  by  Smith,  as  the  owner  of  certain  liquidating  cer- 
tificates and  receivers*  certificates  issued  to  him,  on  behalf  of  himself  and  oth- 
ers similarly  situated;  and  prayed,  among  other  things,  for  the  condemnation 
and  sale  of  the  railway  property  as  a  trust  fund  for  equitable  administration 
and  distribution.  On  July  31,  1897,  the  Union  Trust  Company  of  New  York  filed 
its  cross  bill,  seeking  foreclosure  in  the  usual  manner,  and  making  Smith  and 
its  co-defendants  in  Smith's  bill  parties  defendant.  The  Continental  Tnist 
Company  of  the  City  of  New  York  also  filed  its  cross  bill,  seeking  foreclosure 
in  the  usual  manner  of  the  trust  deed  executed  to  it,  and  making  parties  de- 
fendant the  defendants  named  in  the  cross  bill  of  the  Union  Trust  Company 
of  New  York,  aud  also  the  First  National  Bank  of  Houston,  and  others  not 
necessary  to  be  mentioned.  Several  of  the  parties  (not,  however.  Including 
Smith,  the  two  trust  companies,  and  First  National  Bank  of  Houston)  were 
dismissed  from  the  suit.  On  February  25,  1898,  a  decree  was  passed  adjudg- 
ing amounts  to  be  due  various  parties,  ordering  a  sale  of  the  property,  and  ex- 
tending the  receivership  to  the  bill  filed  by  Smith  and  the  cross  bills  exhibited 
by  the  two  trust  companies.  In  reference  to  the  receivership  certificates  the 
decree  contained  the  following  finding;  "(14)  That,  to  wit,  on  the  23d  day  of 
January,  1896,  this  court,  by  an  order  entered  after  reference  to  and  report 
of  special  master  herein,  authorized  said  receivers  to  borrow  the  sum  of  two 
hundred  and  fifty  thousand  dollars  ($250,000),  and  therefor  to  Issue  receivers* 
certificates  or  debentures  (hereinafter  called  'receivers'  certificates')  in  such 
amounts  as  they  might  deem  proper,  to  fall  due  on  or  before  three  years 
from  and  after  their  respective  dates,  and  to  bear  interest  at  a  rate  not  to 
exceed  eight  per  cent,  per  annum  from  date  until  paid,— the  interest  to  be 
payable  at  such  times  as  said  receivers  should  think  best,  and  to  be  stated  on 
the  face  thereof,  and  such  certificates  to  be  sold  for  a  sum  not  less  than  par, 
and  the  proceeds  thereof  to  be  applied  to  certain  enumerated  purposes;  and 
such  certificates  were,  by  said  order  declared  to  be  a  first  lien,  prior  and  supe- 
rior to  all  other  liens,  of  whatsoever  nature,  upon  the  roadbed,  rolling  stock, 
depots,  and  all  other  property  of  said  railway  company,  of  every  character  and 
description,  wherever  situated,  including  net  earnings,  after  deducting  the  ex- 
penses of  the  receivership  herein  and  the  operation  of  the  road.  (15)  That  said 
receivers  have,  pursuant  to  and  by  virtue  of  said  authorizing  order  of,  to  wit, 
January  23,  1896,  issued,  negotiated,  sold,  and  disposed  of  receivers'  certifi- 
cates of  sundry  dates,  in  the  aggregate  of  the  principal  sum  of  two  hundred 
forty-five  thousand  fifty-three  dollars  and  twenty-five  cents  ($245,053.25),  which 
certificates  recited  said  authorizing  order,  and  declared  upon  their  face,  pur- 
suant to  the  terms  of  such  order,  that  they  were  a  first  lien,  paramount  and 
superior  to  all  other  liens,  upon  the  property  mentioned  in  said  order,  of  what- 
soever nature;  and  said  certificates  are  now  held  by  divers  and  numerous  per- 
sons, and  are  unpaid  In  whole  or  in  part,  either  principal  or  interest." 

It  was  declared  by  the  court,  in  a  subsequent  clause  of  the  decree,  that  the 
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receivers'  certificates  issued  and  disposed  of  under  the  order  of  January  23, 
1896,  were,  4*for  the  full  amount  of  principal  and  interest  thereof,  a  valid  and 
subsisting  lien  upon  the  railroad,  rolling  stock,  depots,  and  all  other  property 
of  said  railway  company,  of  every  character  and  description,  wherever  situ- 
ated."   And  the  master  was  directed  by  the  decree  to  compute  and  ascertain 
the  amount  of  interest  accrued  and  unpaid  on  the  receivers*  certificates,  so  far 
as  they  had  been  issued  and  disposed  of.    Touching  the  title  to  be  acquired 
by  the  purchaser  of  the  property  and  the  distribution  of  the  proceeds  of  its 
sale,  the  decree  contained  the  following  provisions:   "(2)  It  is  further  ordered, 
adjudged,  and  decreed  by  the  court  that  the  purchaser  or  purchasers  of  the 
property  herein  and  hereby  ordered  to  be  sold  shall,  after  the  delivery  of  the 
*aine  to  them,  hold,  possess,  and  enjoy  the  said  premises  and  property,  and  all 
the  rights,  privileges,  immunities,  and  franchises  appertaining  thereto,  as  fully 
and  completely  as  the  said  Galveston,  Laporte  &  Houston  Railway  Company, 
the  defendant  herein,  now  holds  or  enjoys,  or  at  the  time  of  the  making  of 
the  aforesaid  mortgage  deeds  of  trust,  or  at  any  time  before  or  since  then, 
held  or  enjoyed,  or  is  or  was  entitled  to  hold  or  enjoy,  the  same,  subject  only 
to  the  liens,  In  respect  to  the  portions  of  property  enumerated,  to  the  burden 
of  which  such  sales  were  specially  herein  directed  to  be  made;   and  all  per- 
sons who  are  parties  to  this  cause,  or  quasi  parties,  by  intervening  petitions  or 
otherwise,  and  all  persons  claiming  under  said  railway  company  since  the  exe- 
cution of  the  aforesaid  mortgage  deeds  of  trust,  are  hereby  forever  barred  and 
foreclosed  of  all  right,  title,  interest,  estate,  claim,  demand,  or  equity  of  re- 
demption of,  in,  or  to  any  of  the  property  herein  directed  to  be  sold,  when  sold, 
except  as  herein  otherwise  specially  provided;   and  all  liens,  mortgages,  equi- 
table charges,  claims,  or  demands  of  every  nature  and  description  held,  owned, 
cr  asserted  herein  by  any  of  such  parties  or  quasi  parties  to  this  cause  shall 
be  transferred  to  the  proceeds  of  the  sale  herein  directed  to  be  made,  with 
like  but  no  greater  effect  than  the  same  appertained  to  the  property  itself,  and 
subject  to  future  determination  by  the  court,  except  as  herein  otherwise  spe- 
cially provided.    (3)  And  it  is  further  ordered,  adjudged,  and  decreed,  that  the 
entire  fund  to  arise  from  the  sale  of  the  properfy  herein  directed  to  be  sold 
shall  be  applied  as  follows:    First.  To  the  payment  of  the  costs  of  this  cause, 
and  of  all  proper  expenses  attendant  upon  said  sale  or  sales,  including  the  - 
compensation  of  the  master  commissioner  making  the  same;  and  to  the  pay- 
ment of  all  proper  charges,  compensations,  allowances,  and  disbursements  of 
the  receivers  herein,  and  their  counsel  and  solicitors,  respectively;   and  to  the 
payment  of  such  other  proper  allowances,  compensation,  and  disbursements  to 
parties  or  their  counsel  as  may  be  directed  to  be  paid  by  the  order  of  this 
court—all  of  such  payments  to  be  fixed  and  allowed  by  this  court  or  a  judge 
thereof.    Second.  The  remainder  of  said  fund  shall  be  paid  into  the  registry 
of  this  court  to  the  credit  of  this  cause,  subject  to  the  further  directions  of 
this  court;  and  the  court  hereby  reserves  all  questions  as  to  the  classification, 
rank,  and  priority  of  all  liens,  equitable  charges,  or  other  demands,  except  as 
herein  adjudicated,  held,  owned,  or  claimed  by  any  of  the  parties  or  quasi  par- 
ties to  this  cause,  as  well  as  all  questions  relating  to  the  distribution  of  such 
fond  among  such  parties,  as  well  as  all  questions  of  marshaling  securities,  as 
germane  to  the  matter  of  distribution;  and,  to  the  end  of  adjusting  all  such 
matters  on  further  hearing,  the  court  retains  for  such  purpose  the  bills  and 
other  pleadings  herein." 

Under  the  first  advertisement  of  the  property  by  the  master  commissioner, 
there  being  no  bid  of  the  upset  price  of  $500,000  fixed  by  the  court,  the  sale 
was  postponed.  The  upset  price  was  removed  by  order  of  the  court,  and  the 
property  exposed  again  for  sale.  At  this  sale  Holt  bid  the  sum  of  $400,000. 
bat,  upon  objection  to  confirmation  by  Smith  aud  the  Beaumont  Lumber  Com- 
pany, the  court  refused  to  confirm  the  sale.  Another  sale  was  ordered,  and 
the  property  was  purchased  by  Smith,  as  the  agent  of  the  Galveston,  Houston 
&  Northern  Railway  Company,  on  October  4,  1898,  for  the  sum  of  $425,000. 
Smith's  hid  was  assigned  to  Charles  S.  Broadhead,  at  whose  instance  the  mas- 
ter commissioner,  being  thereunto  duly  authorized,  conveyed  the  property  to 
the  said  Galveston,  Houston  &  Northern  Railway  Company.  On  November 
18, 1899,  the  date  of  the  final  decree  of  distribution,  there  remained  of  the  pro- 
ceeds arising  from  the  sale  in  the  registry  of  the  court,  to  be  distributed 
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among  the  various  claimants,  the  sum  of  $380,160.46.  The  claims  entitled  to 
be  paid  out  of  the  fund  in  court  were  designated  as  class  A  and  class  B.  The 
former,  which  consisted  of  court  costs,  fees  of  attorneys,  master  and  nuuster 
commissioner's  fees,  traffic  balances  accruing  during  the  receivership,  and  two 
right  of  way  claims,  were  given  priority  and  directed  to  be  paid  in  full.  Class  B 
embraced  receivers'  certificates,  labor  claims,  amounts  due  for  rolling  stock, 
claims  arising,  out  of  judgments,  claims  for  live  stock  killed,  and  "audited 
vouchers  for  debts  accruing  during  the  receivership  and  against  the  receiver- 
ship." The  remainder  of  the  fund,  after  paying  the  claims  of  class  A,  bein$? 
insufficient  to  pay  in  full  the  claims  of  class  B,  the  decree  directed  that  they 
should  share  equally  and  be  paid  pro  rata.  The  decree  expressly  disallowed 
interest  on  any  of  the  claims  of  class  B,  and  it  was  admitted  by  counsel  on  the 
argument  that  the  claimants  In  that  class  would  receive  only  about  77*6  per 
centum  of  the  principal  of  their  indebtedness.  The  following  approximately 
correct  statement  shows  the  aggregate  of  claims  represented  by  class  A  and 
class  B,  and  the  amount  in  the  registry  of  the  court: 

Fund  in  court...- $380,160  40 

Claims  in  class  A 49,000  OO 

Amount  applicable  to  class  B 331,160  4€ 

Claims  in  class  B 421,000  00 

Excess  of  claims  over  fund $  89,839  54 

The  receivers'  certificates  bore  interest  at  the  rate  of  8  per 
eent.  per  annum  from  the  date  of  issuance.  They  were  all 
issued,  except  one  for  $226.29,  prior  to  June  8,  1897.  If  in- 
terest be  added  for  only  two  years,  it  would  amount,  ap- 
proximately, to 40,000  00 


Total  excess  of  claims  over  fund $129,839  54 

The  above  figures,  while  not  strictly  accurate,  are  sufficiently  so  for  our  pur- 
pose. 

In  the  various  reports  of  the  receivers,  beginning  October  19,  1896,  and  end- 
ing October  14,  1899,  the  receivers'  certificates  were  reported,  as  they  were 
issued,  as  a  liability  against  the  property.  The  holders  of  the  outstanding  first 
and  second  mortgage  bonds  and  Smith  were  adjudged  to  have  liens  upon  the 
property  of  the  railway  company,  but  subordinate  and  subject  to  the  liens  of 
the  claimants  named  in  class  A  and  class  B.  And  it  was  further  adjudged 
that,  owing  to  the  insufficiency  of  funds  to  discharge  the  claims  of  those  two 
classes,  no  provision  could  be  made  for  the  payment  of  the  demands  held  by 
Smith  and  the  bondholders. 

The  foregoiug  statement  applies  generally  to  the  five  appeals.  Reference 
will  now  be  made  to  such  parts  of  the  record  as  are  deemed  applicable  to  each 
appeal  separately  considered: 

(1)  First  National  Bank  of  Houston  v.  Presley  K.  Ewing  et  al. 

The  appellant  on  May  17,  1897,  as  the  holder  of  63  bonds,  of  $1,000  each, 
issued  by  the  Laporte,  Houston  &  Northern  Railway  Company,  intervened  in 
the  suit  pro  interesse  suo,  seeking  to  establish  its  claim  as  a  first  lien  on  the 
property  of  the  railway  company.  The  petition  prayed  for  an  order  direct- 
ing the  payment  of  the  claim  out  of  the  proceeds  of  the  sale  of  the  property. 
In  preference  to  all  other  claims  not  entitled  to  priority  over  its  claim.  The 
63  bonds  had  been  deposited  with  the  appellant  by  J.  Waldo  on  January  31. 
1895,  as  collateral  to  secure  the  payment  of  a  debt  due  by  Waldo  to  it  of 
$25,000.  On  November  3,  1897,  the  bonds,  under  the  power  conferred  by  the 
hypothecation  clause  of  the  note,  were  sold  at  auction,  and  bought  by  the  ap- 
pellant. On  November  17,  1899,  an  order  was  passed  that  the  appellant  should 
be  entitled  to  receive,  out  of  any  moneys  applicable  to  the  payment  of  bonds 
issued  by  the  Laporte,  Houston  &  Northern  Railway  Company,  only  so  much 
money  as  would  equal,  pay  off,  and  discharge  the  sum  of  $25,000,  with  inter- 
est at  8  per  cent,  per  annum  from  August  31,  1895.  Referring  to  the  150 
bonds  issued  under  the  mortgage  by  the  railway  company  to  the  Union  Trust 
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Company  of  New  York,  the  decree  contained  the  following  provision  touch- 
ing those  held  by  the  appellant:  "That  63  of  said  bonds  are  held  by  the  First 
National  Bank  of  Houston,  upon  which  said  bank  is  entitled,  in  pursuance  of 
the  decree  of  court  entered  on  intervention  No.  50  on  the  17th  day  of  Novem- 
ber, 1809,  to  the  sum  of  $25,000,  with  interest  thereon  at  the  rate  of  8  per 
centum  per  annum  from  August  1,  1895,  out  of  any  amount  whicli  may  accrue 
upon  sa id  bonds."  And  it  was  further  ordered:  "That  the  said  bonds  were  a 
lien  upon  the  property  in  the  hands  of  the  receivers,  subject  only. to  a  lien 
and  right  of  priority  of  payment  of  the  claims  adjudged  in  the  preceding  para- 
graphs of  this  decree;  but  the  said  property  having  been  sold,  and  there  bfing 
no  funds  or  proceeds  thereof  in  the  registry  of  the  court  applicable  to  the  pay- 
ment of  said  bonds,  or  the  payment  of  any  part  thereof,  no  provision  is  made 
herein  for  their  payment,  or  any  part  thereof."  From  this  decree  the  appel- 
lant has  appealed  to  this  court 

(2)  L.  J.  Smith  v,  T.  W.  House  et  al. 

This  appellant  Intervened  in  the  original  suit  on  January  22,  1800.  As  a 
contractor,  he  constructed  a  large  part  of  the  railway,  and  claimed  to  have 
furnished  material  which  had  been  used  in  its  construction.  He  stated  the 
amount  due  him  to  be  $61,241.21,  with  interest,  and  asserted  an  equitable 
lien  to  secure  its  payment.  He  also  sought  to  have  receivers'  certificates  is- 
sued for  the  amount  due.  On  January  27th  following,  he  presented  the  fol- 
lowing application,  asking  for  an  order  authorizing  the  issuance  to  him  of  con- 
ditional certificates  to  the  amount  of  indebtedness  due  him:  "And  he  now 
represents  and  states  to  this  honorable  court:  That  it  is  conceded  and  admit- 
ted by  the  railway  company  and  all  other  persons  that  are  now  parties  to  the 
record  that  the  sum  above  stated  is  actually  due  to  your  applicant.  That  your 
applicant  has  received  very  little  money  upon  work  done  by  him  for  said 
company,  and  has  had  to  secure  for  himself  certain  financial  backing  and 
credit  in  order  to  complete  said  contract  and  do  said  work  for  the  railway 
company;  and,  while  he  does  not  desire  this  court  at  this  time  to  pass  upon 
the  question  of  his  preferential  rights  or  priorities  against  any  person,  yet, 
inasmuch  as  it  will  be  a  long  space  of  time  before  such  last-mentioned  rights 
can  and  will  be  determined  by  the  court,  and  your  applicant  will  be  seriously 
embarrassed,  for  the  reason  that  his  claim  against  said  company  is  yet  in 
the  nature  only  of  an  open  account,  he  therefore  prays  this  honorable  court, 
the  receivers  and  all  other  interested  parties  being  willing,  that  an  order  may 
be  made  upon  the  receivers  to  issue  to  this  applicant  receivers'  certificates, 
to  be  known  as  'conditional  certificates,'  which  shall  simply  certify  that  there 
is  due  your  applicant  the  sum  above  stated,  by  the  said  railway  company,  sub- 
ject, however,  to  the  subsequent  order  and  judgment  of  the  court  as  to  the 
question  of  preferential  rights,  priorities,  classification  for  payment,  or  de- 
duction, as  the  case  may  be,  for  the  want  of  sufficient  pro  rata  funds,  and  sub- 
ject to  be  affected  by  any  order  the  court  may  hereafter  make  pertaining  to 
the  effect  and  force  of  said  certificates,  so  that  said  certificates  may  be  prac- 
tically nothing  more  than  an  acknowledgment  that  the  amount  of  your  appli- 
cant's claim  has  been  liquidated  as  to  amount,  and  so  that  your  applicant  may 
be  able  to  use  said  certificates  in  the  market  or  elsewhere  in  a  financial  way; 
said  certificates  to  bear  upon  their  face,  and  have  inserted  in  them  and  each 
and  all  of  them,  the  substance  of  the  above-mentioned  qualifications.  And  he 
prays  that  said  certificates,  to  the  extent  of  the  said  total  sum  due  your  ap- 
plicant, may  be  issued  in  denominations  of  one  thousand  dollars  each,  except 
one  for  the  odd  number  of  dollars  to  be  issued  for  such  amount  as  even  thou- 
sand dollars  denomination  leaves  over,  and  that  said  certificates  be  payable  on 
or  before  three  years  from  their  dates,  with  Interest  at  the  rate  of  six  per 
cent;  that  being  the  interest  rate  that  your  applicant's  account  now  draws." 

On  the  same  day  the  application  was  favorably  considered,  and  the  order 
authorizing  the  issuance  of  certificates  to  the  appellant  provided  as  follows: 
"And  whereas,  the  United  States  circuit  court  did  on  the  23d  day  of  January, 
1896,  make  an  order  permitting  and  directing  the  undersigned  receivers  to  is- 
sue certificates  to  said  L.  J.  Smith  for  said  sum,  divided  into  sixty-one  certifi- 
cates of  one  thousand  dollars  each,  and  one  for  two  hundred  and  forty-one 
dollars  and  twenty-one  cents,  which  certificates  were  to  be  issued  upon  the  con- 
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dition,  to  be  inserted  in  the  body  thereof,  that  the  certificates  so  issued  shoulct 
be  taken  and  accepted  as  an  evidence  of  the  fact  that  each  respective  certifi- 
cate represented  an  amount  actually  due  and  unpaid  said  L.  J.  Smith  from  t lie- 
railway  company,  but  subject  to  the  preferential  rights,  priority  of  payment, 
and  classification  thereof  as  to  the  payment  of  the  same,  and  as  to  the  amount 
or  final  dividend  to  be  paid  thereon  from  the  proceeds  of  the  sale  of  property, 
having  due  regard  to  the  rights  of  all  other  creditors  as  may  hereafter  be  de- 
termined, and  that  the  certificates  should  be  conclusive  only  so  far  as  the 
amount  of  the  demand  of  said  Smith  against  the  railway  company  is  con- 
cerned, and  that  said  certificates  should  be  due  and  payable  on  or  before  three 
years  from  their  respective  dates,  and  draw  six  per  cent,  interest." 

The  application  made  by  the  receivers  for  the  issuance  of  certificates  be- 
ing before  the  court,  Smith  and  others  on  January  27,  1896,  executed  the  fol- 
lowing waiver:  "Xow  come  the  complainant  and  defendant  and  all  interven- 
ing creditors  in  the  above-entitled  cause,  and  waive  exceptions  to  the  report 
of  Morgan  M.  Mann,  master  in  chancery,  herein  filed  on  the  22d  day  of  Jan- 
uary, 1896,  on  the  petition  of  T.  W.  House  and  M.  T.  Jones,  receivers,  filed 
herein  on  the  13th  day  of  January,  1896,  asking  for  authority  to  issue  receiv- 
ers' certificates,  and  agree  that  the  court  may  hear  and  act  upon  said  report 
at  once,  and  make  its  decree  relative  thereto." 

After  the  appointmeut  of  receivers  the  appellant  made  a  contract  with 
them  to  ballast  the  roadbed,  and  on  January  27th  he  presented  an  applica- 
tion praying  for  confirmation  of  the  same.  An  order  was  duly  entered  con- 
firming the  contract,  and  the  receivers  were  directed  (employing  the  language 
of  the  order)  to  issue  and  deliver  to  the  appellant  certificates  "out  of  and  from 
the  general  issue  of  receivers'  certificates  heretofore  ordered  by  this  court  in 
payment  of  the  amount  due  him  upon  shell  ballasting  up  to  the  time  the  re- 
ceivers were  appointed,  so  done  under  said  contract  with  the  railway  com- 
pany, as  well,  also,  receivers'  certificates  from  said  general  issue  for  the  work 
to  be  done,  and  as  done,  under  the  said  new  contract  for  the  completion  of 
said  work  with  the  receivers."  On  the  12th  day  of  November,  1897,  the  appel- 
lant filed  a  petition  alleging  that  he  was  the  owner  of  receivers'  certificates 
of  the  par  value  of  $4,200,  and  of  other  valid  claims  against  the  railway  com- 
pany amounting  to  $68,000.  In  this  petition  he  sought  a  sale  of  all  the  proi>- 
erty  of  the  company,  and  prayed  that  "the  proceeds  of  such  sale,  after  deduct- 
ing therefrom  just  allowances  for  all  disbursements  and  expenses  of  sale,  in- 
cluding reasonable  attorney's  fees  incurred  by  petitioner  in  this  behalf,  be  ap- 
plied to  the  payment  of  said  certificates  and  receivership  charges,  and  that  the 
overplus,  if  any,  be  apportioned  by  the  court  among  the  creditors  and  claim- 
ants of  said  defendant  railway  company  as  their  rights,  equities,  and  priorities 
may  be  hereafter  determined  by  the  court." 

The  original  decree  of  February  25,  1898,  contained  the  following  finding  as 
to  the  claim  of  the  appellant:  "(11)  That  at  the  time  of  the  appointment  of 
the  receivers  herein  said  railway  company  was  justly  indebted  to  L.  J.  Smith, 
complainant,  for  labor  and  material  performed  and  supplied  by  him  in  con- 
struction work  on  said  railroad,  in  the  sum  of  sixty-one  thousand  two  hun- 
dred and  forty-one  dollars  and  twenty-one  cents  ($61,241.21),  which  sum  of 
money  is  due  and  still  unpaid  in  whole  or  in  part,  though  frequently  de- 
manded. (12)  That  after  the  appointment  of  the  receivers  herein,  to  wit,  on 
January  23,  1896,  for  purpose  of  judicial  ascertainment  and  liquidation,  condi- 
tional certificates  (hereinafter  called  'liquidating  certificates')  were  issued  and 
delivered  to  said  Smith  by  the  receivers  herein  for  the  full  amount  of  the  in- 
debtedness mentioned  in  the  next  preceding  paragraph,  bearing  interest  at  six 
per  cent.  (6%)  per  annum  from  the  date  of  their  issue,  to  wit,  January  23,  18TW. 
which  liquidating  certificates  were  issued  pursuant  to  an  order  of  the  court, 
duly  made  herein,  authorizing  their  issue,  but  reserving  all  questions  of  rank 
and  priority,  etc.,  in  respect  thereof." 

The  Union  Trust  Company  of  New  York  having  on  February  10,  1896,  filed 
its  petition  by  which  it  was  sought  to  set  aside  the  previous  order  of  the  court 
authorizing  the  issuance  of  receivers'  certificates,  the  appellant  on  April  16th 
following  answered  the  petition  of  the  trust  company,  and,  among  other  aver- 
ments, he  made  the  followiug:  "This  respondent  further  says  that,  in  refer- 
ence to  the  said  certificates,  the  real  facts  are  that  when  the  same  were  au- 
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thorixed  a  comparatively  small  portion  of  said  railroad  was  uncompleted,  in 
order  to  the  operation  of  a  continuous  line,  as  authorized  by  said  railway  com- 
pany's charter,  between  said  cities  of  Galveston  and  Houston;  that  it  then 
appeared  highly  advantageous  to  all  parties  concerned  in  interest,  in  order  to 
the  proper  management  and  preservation  of  said  railroad  property,  that  such 
unfinished  portion  of  said  railroad  should  be  speedily  completed,  and  the  other 
expenditures  directed  by  said  authorizing  order  made;  that  default  had  al- 
ready occurred,  many  months  previously,  in  payment  of  interest  on  the  mort- 
gage of  petitioner,  under  the  provisions  of  which  petitioner  had  become  enti- 
tled to  take  possession  of  said  railroad  and  operate  the  same  for  its  benefit, 
but  had  failed  and  neglected  so  to  do;  that,  in  order  to  the  preservation  of  the 
charter  rights  of  said  railway  company,  it  was  highly  important  and  necessary 
to  make  said  expenditure,  to  prevent  a  possible  forfeiture  of  the  valuable  fran- 
chise secured  to  it,  of  owning  and  operating  a  continuous  line  of  railroad  be- 
tween said  cities  of  Galveston  and  Houston;  that  all  the  funds  realized  from 
said  receivers'  certificates  were  faithfully  expended  in  and  applied  to  the  pres- 
ervation and  management  of  said  railroad  property,  whereby  the  good  will 
and  integrity  of  the  enterprise  were  maintained,  which  was  indispensable, 
and  the  interests  and  accommodation  of  travel  and  traffic  subserved,  and  tin* 
charter  rights,  franchises,  and  property  of  said  railway  company  protected: 
that  all  and  singular  the  acts  and  doings  in  the  premises  now  complained  of 
were  at  the  time  of  their  occurrence  fully  known  to  the  mortgage  bondhold- 
ers represented  by  petitioner,  who  acquiesced  at  the  time  in  what  was  being 
done,  and  had  ample  opportunity  to  appear  and  object,  had  they  seen  fit  to 
do  so,  but  willfully  remained  inert  and  inactive,  speculating  upon  -chances, 
and  lying  idly  by,  seeing  the  receivers  and  the  court  dealing  with  the  property 
in  the  manner  now  complained  of,  without  even  protesting  or  disclaiming  in- 
terest in  the  receivership;  and  they  now,  nevertheless,  assert  in  the  cross  bill, 
through  the  petitioner,  that  the  property  acquired  by  the  receivers  through 
such  expenditure,  which  is  of  great  value,  is  subject  to  the  lien  of  said  mort- 
gage, and  they  claim,  through  foreclosure  thereof,  the  proceeds  of  that  prop- 
erty, without  paying  the  debts  incurred  in  its  acquisition  and  necessary 
preservation,  all  which  acts  and  doings  are  contrary  to  equity  and  good  con- 
science, and  operate,  as  this  respondent  submits,  an  estoppel  upon  the  peti- 
tioner in  this  behalf." 

In  an  application  filed  by  the  appellant  on  the  8th  day  of  November,  1898, 
for  counsel  fees,  referring  to  his  answer  to  the  petition  of  the  Union  Trust 
Company  of  New  York,  which  contested  the  validity  of  the  receivers'  certifi- 
cates, he  alleges  that  in  order  to  protect  the  security  of  said  .certificates  he 
gave,  through  his  counsel,  the  matter  of  priority  a  careful  investigation  upon 
the  law  and  facts,  and  filed  a  lengthy  response  to  said  contest,  involving 
much  labor  and  research.  On  October  16,  1809,  the  master  made  the  follow- 
ing report  upon  the  petition  of  the  Union  Trust  Company  to  set  aside  the  re-" 
eeivers*  certificates,  and  the  order  of  court  authorizing  their  issuance:  "The 
undersigned,  to  whom  by  the  order  of  March  24,  1899,  was  referred  the  matter 
of  the  petitions  of  the  Union  Trust  Company  of  New  York  and  the  Continental 
Trust  Company  of  New  York,  attacking  the  priority  of  the  Hen  of  the  receiv- 
ers* certificates,  or  other  receivers'  indebtedness  herein,  over  the  mortgage  in- 
debtedness represented  by  them,  respectively,  begs  leave  to  report:  That  on 
January  7,  1896,  when  the  receivers  appointed  by  this  honorable  court  took 
charge  of  the  properties  of  the  Galveston,  Laporte  &  Houston  Railway  Com- 
pany, its  track  extended  from  Brady  Junction,  in  Harris  county,  about  four 
miles  south  of  the  city  of  Houston,  to  Virginia  Point,  in  Galveston  county,  a 
distance  of  45  miles,  and  from  the  south  or  Galveston  Island  end  of  the  Gal- 
veston Bay  Bridge  to  the  city  of  Galveston,  a  distance  of  4.^  miles,  with  a 
branch  from  Laporte  Junction  to  Laporte,  3  miles,  and  another  branch  from 
Iletfron  to  North  Galveston,  about  3  Vio  miles,  making  a  total  trackage  of 
r>6  2/10  miles;  that  its  trains  were  operated  from  Virginia  Point  to  the  city 
of  Houston,  running  into  Houston  from  Brady  Junction  over  the  tracks  of  the 
Magnolia  Park  Railway  Company;  that  its  only  railroad  connections  were 
at  Virginia  Point,  Texas  City  Junction,  and  Houston,  making  connection  at 
the  latter  place  over  the  tracks  of  the  Magnolia  Park  Railroad  Company; 
that  the  only  lines  with  which  it  connected  were  those  of  the  Galveston, 
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Houston  &  Henderson  Railroad  Company  and  the  Golf,  Colorado  &  Santa  F6 
Railway  Company,  competitors  for  business  between  Galveston  and  Houston, 
from  whom  no  through  freight  could  be  expected;  that  the  local  business 
along  the  line  of  the  Galveston,  Laporte  &  Houston  Railway  Company  was 
so  small  that  it  amounted  to  practically  nothing;  that  the  tracks  of  the 
Magnolia  Park  Railway  Company  were  in  bad  condition;  that  it  had  no  terminals 
in  Houston,  afforded  no  means  of  turning  trains,  and  had  no  yard  or  place  in 
which  to  make  up  trains;  that  the  roadbed  of  the  Galveston,  Laporte  & 
Houston  Railway  Company  required  ballasting,  not  only  for  the  proper  opera- 
tion of  trains,  but  to  keep  it  (the  ties  and  steel)  from  deterioration;  that  the 
bridges  along  its  line  need  repairing,  and  fences  and  cattle  guards  had  to  he 
constructed  to  allow  trains  to  be  moved  with  speed  and  safety;  that  the  Gal- 
veston Bay  Bridge  was  not  completed,  and  completion  was  necessary  to  its 
preservation;  that,  to  compete  with  the  Galveston,  Houston  &  Henderson  and 
Gulf,  Colorado  &  Santa  FS  Railway  Companies,  it  was  necessary  to  put  the 
roadbed,  bridges,  tracks,  etc.,  In  proper  condition;  that,  to  put  the  road  in  a 
position  to  get  any  business  whatever,  it  was  necessary  to  connect  with  those 
railroads  running  into  Houston  north  of  Buffalo  Bayou,  to  wit,  the  Texas  & 
New  Orleans.  Galveston,  Harrlsburg  &  San  Antonio,  Houston  &  Texas  Cen- 
tral, and  Houston  East  &  West,  none  of  which  had  tracks  running  from 
Houston  to  Galveston,  and  to  connect  with  the  manufacturing  industries  of 
Houston,  all  of  which,  save  one,  were  situated  on  the  said  north  side  of  Buf- 
falo Bayou,  to  complete  the  bridge  across  Galveston  Bay,  and  to  connect  at 
Galveston  with  the  tracks  of  the  Galveston  Wharf  Company;  that  the  Gal- 
veston, Laporte  &  Houston  Railway  Company,  when  it  went  into  the  hands 
of  the  receivers,  was  practically  without  rolling  stock,  owniug  but  10  flat  cars. 
5  box  cars,  2  passenger  coaches,  and  1  combination  passenger  and  baggage 
car,  all  of  which  were  old  and  in  bad  condition;  It  had  two  engines,  one  In 
fair  conditiou,  the  other  much  worn,  though  the  receivers  took  possession, 
also,  of  two  Rogers  locomotives  and  tenders,  Nos.  3  and  4,  the  title  to  which 
was  still  in  the  Rogers  Locomotive  Company;  that  on  January  13,  1896.  the 
receivers  filed  In  this  cause  an  application  for  authority  to  issue  receivers'  cer- 
tilicates  in  order  to  put  the  railroad  in  such  condition  that  It  could  be  safely 
operated,  and  could  compete  for  business  with  the  other  lines  of  railroad  run- 
ning from  Houston  to  Galveston;  attaching  to  their  application  an  exhibit  set- 
ting forth  in  detail  what  was  needed  to  effect  this,  and  its  approximate  cost; 
that  said  application  came  on  to  be  heard  before  the  master  on  January  20. 
181)6,  and  he,  after  hearing  the  evidence,  reported  that  the  sum  of  $299,734.34 
was  necessary  to  complete,  operate,  and  preserve  the  property  of  this  railway 
company,  and  that  tills  report  of  the  master  was  confirmed  by  this  honorable 
court  on  January  23,  1896:  that  thereupon  the  receivers,  in  accordance  with 
the  authority  granted  them  by  this  honorable  court,  proceeded  to  Issue  their 
certificates  for  the  purposes  set  out  In  their  said  application;  that  they  issued 
certificates  for  the  total  sum  of  $245,279.54,  of  which  $75,505.12  were  issued 
for  cash;  $3,252.98  to  L.  J.  Smith  for  work  on  the  Galveston  Bay  Bridge; 
$50,513.98  to  L.  J.  Smith  for  ballasting  the  roadbed;  $13,740.39  to  pay  the 
employes  of  the  old  company,  as  was  provided  In  the  court's  order;  $8,471.51 
to  L.  J.  Smith  for  general  construction  work;  $29,870  for  the  Buffalo  Bavou 
Bridge;  $14,307.17  for  fencing;  $2,226.90  to  the  Galveston  &  Western  Railway 
Company  for  rails:  $9,9:34.41  for  general  bridge  work;  $13,485.74  to  the  M.  T. 
Jones  Lumber  Company  for  lumber,  timber,  and  ties;  $18,491.85  to  M.  T. 
Jones  and  $1,124.55  to  T.  W.  Ford  for  shell  for  ballast;  and  $177.75  for  a  pile 
driver.  The  receivers  paid  M.  T.  Jones  for  114,163  cubic  yards  of  shell,  at  the 
rate  of  8*4  cents  per  cubic  yard.  They  paid  T.  W.  Ford  15  cents  a  cubic  yard 
for  his  shell.  The  difference  in  price  was  due  to  the  difference  in  the  quality 
of  the  shell,  the  accessibility  of  the  pit,  the  amount  of  labor  required  to  get 
the  material  out  and  load  it  on  the  cars,  and  the  general  demand  for  the  ma- 
terial. I  believe,  from  the  evidence,  and  I  so  find,  that  the  prices  paid  for 
labor  and  material,  to  cover  which  the  above  certificates  were  issued,  were 
just  and  reasonable,  and  the  best  the  receivers  could  get  under  the  circum- 
stances, and  particularly  in  that  of  having  to  pay  for  them  in  certificates,  and 
not  in  cash.  While  the  result  shows  that  the  road  under  the  receivership  wa? 
operated  at  a  heavy  loss,  even  after  its  extension  and  completion,  yet  95  per 
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cent,  of  the  business  done  by  It  was  derived  from  those  railroads  and  manu- 
facturing Industries  on  the  north  side  of  Buffalo  Bayou,  in  Houston,  with 
which  there  could  have  been  no  connection,  and  consequently  there  could  have 
been  no  opportunity  to  get  business,  unless  the  extension  across  Buffalo 
Bayou  had  been  made."  To  this  report  the  appellant  filed  exceptions,  which, 
It  appears,  were  not  acted  upon  by  the  court. 

In  the  final  decree  of  distribution,  class  A  and  class  B  and  the  bondholders 
were  awarded  priority  over  the  claim  of  the  appellant.  As  to  his  claim,  the 
decree  contained  the  following  clause:  "That  L.  J.  Smith  is  entitled  to  re- 
cover of  the  defendant  the  Galveston,  La  Porte  &  Houston  Railway  Company 
the  sum  of  $61,241.21,  with  interest  thereon  at  the  rate  of  C  per  cent,  per 
annum  from  January  23,  1896,  subject  to  the  liens  and  right  of  priority  of 
payment  of  all  the  claims  adjudged  in  the  preceding  paragraphs  hereof,  and 
bad  a  lien  upon  the  property  in  the  hands  of  the  receivers  herein;  but  said 
property  having  been  sold,  and  there  being  no  proceeds  thereof  in  the  regis- 
try of  the  court  applicable  to  the  payment  of  his  said  claim,  no  provision  is 
herein  made  for  the  payment  of  the  same,  or  any  part  thereof."  From  the 
decree  thus  rendered.  Smith  has  appealed. 

(3)  Galveston,  Houston  &  Northern  Railway  Company  v.  T.  W.  House 

etal. 

After  the  assignment  by  Smith  of  his  bid  for  the  railway  property  to 
Broadhead,  the  latter,  on  March  29,  1899,  by  petition,  prayed  an  order  of 
confirmation  of  the  sale,  and  for  the  execution  by  the  master  commissioner 
of  a  deed  to  him,  or  as  he  might  direct.  The  petition  contained  the  further 
prayer  that  Broadhead  or  his  assigns  might  be  held,  adjudged,  and  decreed 
to  be  the  owner  of  the  property  conveyed,  "free  from  the  claims  of  all 
parties  and  interveners  herein,"  and  for  all  such  other  and  further  orders 
and  relief  as  to  the  court  should  seem  just  and  equitable.  In  obedience  to 
the  prayer  of  the  petition,  an  order  was  passed  authorizing  the  master  com- 
missioner to  execute  to  Broadhead,  or  to  whomsoever  he  might  direct,  a 
deed  to  the  railway  property;,  the  concluding  paragraph  of  the  order  being 
in  the  following  words:  "And  it  is  further  ordered  that  the  receivers  herein 
do,  upon  the  execution  of  said  special  master  commissioner's  deed,  deliver 
upon  demand  of  said  Charles  S.  Broadhead,  or  to  his  order  or  assigns,  the 
said  railroad  and  properties  pertaining  thereto,  and  all  and  singular  the 
properties  In  his  hands  as  such  receiver,  and  that  said  Charles  S.  Broadhead 
and  his  assigns  shall  take,  have,  hold,  possess,  and  enjoy  the  same  free  from 
all  and  singular  the  claims  of  the  parties  complainants,  defendants,  and 
interveners  herein,  as  and  according  to  the  provisions  of  the  decree  and  orders 
of  the  court  in  this  cause,  and  from  all  claims  arising  during  said  receiver- 
ship or  prior  thereto."  In  compliance  with  that  order,  as  previously  stated, 
a  convej-ance  was  made  by  the  master  commissioner  to  the  appellant.  On 
Jane  1st  following,  the  county  attorney  of  Galveston  county  filed  a  petition 
in  intervention  on  behalf  of  the  state  of  Texas  and  Galveston  county,  pray- 
ing an  order  directing  the  receivers  to  pay  the  taxes  due  the  state  and  county, 
which  was.  in  the  final  order  of  distribution,  dismissed  without  prejudice 
"to  any  right  they  may  have,  If  any  they  do  have,  to  enforce  a  lien  for  their 
taxes  against  the  property  in  the  hands  of  the  Galveston,  Houston  & 
Northern  Railway."  On  June  12,  1899,  the  appellant  filed  a  petition  in  which 
it  was  sought  to  have  the  taxes  due  the  state  and  the  counties  of  Galveston 
and  Harris,  and  certain  right  of  way  claims,  paid  out  of  the  proceeds  of  the 
sale  of  the  railway  property.  The  petition  having  been  referred  to  the 
master,  he  reported  the  total  amount  of  taxes  due,  including  principal, 
interest,  penalty,  and  costs,  for  the  years  1895,  1896.  1897,  and  1898,  to  be 
$14,000.79.  He  also  reported  upon  the  matter  of  the  right  of  way,  including 
in  his  report  a  list  which  showed  the  specific  portions  of  the  right  of  way 
to  which  title  had  not  been  acquired,  and  the  amounts  necessary  for  its 
acquisition.  Upon  consideration  of  the  petition  and  report  of  the  master,  the 
court  ordered  the  payment  of  right  of  way  claims  to  the  extent  of  $1,900,  but 
in  other  respects  denied  the  relief  prayed,  in  the  following  language:  "Save 
and  except  the  foregoing  provisions  of  this  paragraph,  the  petition  of  the 
Galveston.  Houston  &  Northern  Railway  Company,  asking  this  court  to  make 
43  C.C.A.— 11 
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provision  for  the  payment  of  taxes  on  the  property  heretofore  in  the  hands 
of  the  receiver,  and  now  owned  by  the  Galveston,  Houston  &  Northern 
Railway  Company,  and  to  make  provision  for  the  procurement  of  right  of 
way  for  the  said  Galveston,  Houston  &  Northern  Railway  Company  in  such 
cases,  where  the  right  of  way  was  not  owned  by  the  defendant  railway 
company  at  the  date  of  the  decree  of  sale,  be,  and  the  same  is  hereby,  denied, 
and  the  said  intervention  or  petition  be,  and  the  same  is  hereby,  dismissed." 
From  the  decree  dismissing  the  intervention  this  appeal  has  been  taken. 

(4)  St  Charles  Car  Company  v.  T.  W.  House  et  al. 

Under  the  order  of  the  court  the  receivers  procured  from  the  appellant  cer- 
tain passenger  coaches,  and  baggage,  express,  coal,  and  box  cars,  for  which 
they  executed  two  notes,  bearing  date  January  24,  1896,  for  $22,066.66  each, 
payable  respectively  in  one  and  two  years  after  date.  The  notes  provided  for 
interest  at  the  rate  of  7  per  cent,  per  annum  from  date  until  paid,  and  at  the 
rate  of  10  per  cent  per  annum  atter  maturity.  In  the  original  decree  of  Feb- 
ruary 25,  1898,  it  was  found  that  of  the  rolling  stock  belonging  to  the  defend- 
ant Galveston,  Laporte  &  Houston  Railway  Company,  the  following  portion, 
among  others,  was  subject  to  purchase-money  liens  upon  contracts  of  condi- 
tional sale,  to  wit:  "Six  passenger  coaches,  three  combination  coaches,  two 
caboose  cars,  fifty  box  cars,  and  fifty  coal  cars,  purchased  by  said  receivers 
from  St.  Charles  Car  Company,  subject  to  a  lien  for  $44,133.32,  as  it  existed 
on  July  24,  1897,  with  interest  as  per  contract,  accrued  and  to  accrue."  The 
decree  ordered  the  sale  of  all  the  property  of  the  railway  company,  of  every 
nature  and  description,  whether  included  in  the  mortgages  or  not,  but  the 
sale  was  to  be  made  subject  to  the  purchase-money  lien  held  by  the  appellant 
on  the  rolling  stock.  Smith,  the  purchaser,  declined  to  take  and  pay  for  the 
rolling  stock,  subject  to  which  the  sale  was  made,  and  the  appellant  presented 
its  petition  praying  for  an  order  authorizing  the  master  commissioner  to  sell 
the  rolling  stock  and  apply  the  proceeds  to  the  payment  of  its  debt  The  or- 
der made  upon  the  petition,  after  reciting,  among  other  things,  that  it  was 
adjudged  by  the  final  decree  of  February  25,  1898,  that  the  receivers  of  the 
property  and  effects  of  the  defendant  railway  company  were  justly  indebted 
to  the  appellant  in  the  sum  of  $44,133.32,  for  the  purchase  money  of  the  roll- 
ing stock  already  mentioned,  directed  a  sale  thereof  in  payment  of  the  same. 
A  sale  was  duly  made  under  the  order,  and  the  rolling  stock  was  purchased 
by  the  appellant  at  the  sum  of  $30,500.  Of  this  amount,  $600  was  paid  to 
the  master  commissioner,  as  commissions  and  costs,  and  the  remainder, 
$29,900,  was  credited  upon  the  claim  of  the  appellant.  Upon  the  petition  of 
intervention  filed  by  the  appellant  the  master,  to  whom  it  was  referred,  made 
the  following  report:  "After  hearing  the  evidence,  I  find  as  follows:  First. 
That  the  receivers  on  January  24,  1896,  in  conformity  with  the  order  of  this 
court,  entered  into  a  contract  with  interveners  for  the  lease  and  purchase  of 
the  cars  mentioned  in  intervener's  petition,  for  the  sum  of  $66,200.  of  which 
amount  they  paid  $22,066.66  In  cash,  and  executed  their  two  promissory 
notes,  each  for  the  sum  of  $22,066.66,  due  respectively  one  and  two  years  from 
date,  with  interest  at  7  per  cent,  per  annum  from  date,  payable  semi-an- 
nually. These  notes  bore  interest  after  maturity  at  the  rate  of  10  per  cent, 
per  annum,  and  copies  of  the  contract  and  notes  are  attached  to  the  inter- 
vener's petition.  Second.  That  said  two  promissory  notes  were  not  paid  in 
accordance  with  the  terms  of  the  contract  of  January  24,  1896.  Third.  That 
the  intervener,  through  its  attorney,  Elenelous  Smith,  about  the  12th  day  of 
May,  1897,  demanded  of  these  interveners  the  payment  of  the  money  or  the 
return  of  the  cars,  as  provided  in  the  contract.  The  receivers  were  not  able 
to  comply  with  either  demand,  and  retained  possession  of  the  cars  until  the 
1st  of  May,  1899,  when  they  were  delivered  to  John  Grant,  special  master 
commissioner.  Fourth.  That  the  reasonable  monthly  rental  value  of  said 
cars  was  $1,705;  making  total  rental  due  intervener,  if  entitled  to  such,  from 
July  24,  1897,  to  May  1,  1899,  $36,146.  Fifth.  That  it  would  cost,  to  put  these 
cars  in  the  condition  called  for  by  the  contract,  the  sum  of  $7,770.  Sixth. 
That  by  the  final  decree  in  this  cause  the  amount  due  intervener  was  ad- 
judged to  be  $44,133.32,  with  interest  at  10  per  cent  per  annum  from  July  24, 
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1S97,  and  that  the  same  was  a  lien  upon  said  cars.  Seventh.  That  John 
Grant,  special  master  commissioner,  acting  under  orders  of  this  court,*  sold 
on  the  23d  day  of  May,  1889,  the  said  cars  at  public  auction,  for  $30,500,  of 
which  amount  the  sum  of  $29,900  was  entered  as  a  credit  upon  intervener's 
claim  as  of  May  24,  1899;  leaving  balance  $22,324.35,  with  interest  at  10  per 
cent  per  annum  from  May  24,  1899,  still  due  intervener.  Testimony  offered 
by  the  intervener  was  objected  to  by  the  other  parties  in  interest  on  the  ground 
that,  if  any  rental  was  due  intervener,  the  same  was  fixed  by  the  contract  at  the 
rate  of  10  per  cent,  interest  on  the  notes,  and  on  the  further  ground  that  the 
so-called  lease  to  the  receivers  was,  under  the  Texas  laws,  a  chattel  mort- 
gage, and,  until  a  foreclosure  was  had,  the  receivers  were  owners  and  entitled  to 
the  use  and  possession  of  the  same,  without  liability  for  rent.  It  was  further 
objected  that  on  its  face  the  contract  shows  that  the  intervener  was  entitled 
only  to  proceeds  of  sale  under  a  foreclosure,  and  to  have  no  claim  against  the 
receivers  under  the  contract,  and  were  limited  in  their  claims  against  the  re- 
ceivership to  this  property,  and  to  their  claim  for  depreciation  in  value,  and 
for  repairs  necessary  to  put  them  In  proper  condition  for  use." 

Exceptions  filed  to  the  master's  report  were  sustained  by  the  court,  and 
the  following  order  was  made,  allowing  the  appellant  the  sum  of  $2,808.39: 
"The  court  doth  further  find  that  intervener  is  entitled  to  interest  at  the 
rate  of  ten  (10)  per  cent,  per  annum  upon  his  debt  of  $44,133.32  from  the  29th 
day  of  September,  1896,  to  the  24th  day  of  May,  1S99,  making  the  sum  of 
$2,S68.3!>,  and  that  the  same  shall  be  classified  and  paid  as  other  receivers' 
obligarlbns,  and  in  all  other  respects  that  intervener  take  nothing  by  his  in- 
tervention." From  the  final  decree  of  distribution  allowing  $2,8G8.39  the  St 
Charles  Car  Company  has  appealed. 

(5)  W.  C.  Corbett  v.  T.  W.  House  et  al. 

On  June  27,  1S98,  the  appellant  filed  his  petition  of  intervention,  in  which 
he  claimed  to  be  the  owner  by  assignment  of  a  number  of  claims  against  the 
Galveston,  Laporte  &  Houston  Railway  Company  for  work  and  labor,  amount- 
ing in  the  aggregate  to  $7,334.09.  It  was  alleged  that  vouchers  were  given 
lo  his  assignors  iu  payment  of  their  services  as  clerks,  conductors,  brakemen, 
firemen,  switchmen,  and  day  laborers;  and  the  petition  prayed  that  the 
amounts  due  him  be  declared  a  lien,  prior  to  all  others  of  a  different  class,  on 
the  properties,  franchises,  and  rights  of  the  railway  company.  Upon  the  mat- 
ters referred  to  him,  the  master  reported  as  follows:  "The  undersigned,  to 
whom,  by  order  of  date  March  24,  1899,  was  referred,  among  other  matters, 
that  of  ascertaining  the  undisputed  indebtedness  of  the  receivers  herein,  begs 
leave  to  submit  a  statement  of  the  amounts  due  employes  by  the  receiver, 
and  setting  out  in  detail:  (1)  The  names  of  the  employes  to  whom  such 
amounts  are  still  due  in  person,  their  occupation,  month  for  which  said 
amounts  accrued,  and  the  amounts  due  for  the  respective  months,  aggregat- 
ing $12,223.13,  from  which  sum  there  should  be  deducted  $551.90,  assigned 
since  the  accompanying  statement  was  prepared,  to  Allen  Paul,  by  H.  C. 
Arnold,  Jas.  Cahill,  L.  B.  Cummins.  W.  H.  Ford,  and  J.  F.  Green;  leaving  a 
balance  due  employes,  direct,  $11,671.23;  (2)  the  amounts  due  various  par- 
ties who  hold  assign uients  noted  on  the  receiver's  pay  roll,  showing  the  name 
of  the  assigned,  name  and  occupation  of  the  assignor,  number  of,  order  of  as- 
signment, month  in  which  services  were  performed,  and  amounts  due  for  said 
months;  amounting,  with  assignments  to  Allen  Paul,  noted  above,  to  $35,947." 
In  the  detailed  statement  accompanying  the  report,  it  appears  that  the  labor 
claims  assigned  to  the  appellant  amounted  to  $7,334.15. 

The  decree  of  distribution  allowed  the  appellant's  claim  of  $7,334.15,  and 
assigned  It  to  class  B.  It  was  only  entitled,  as  a  constituent  of  that  class,  to 
a  pro  rata  payment  of  about  77%  per  cent.  From  the  decree  of  the  court  re- 
fusing to  allow  the  claim  of  the  appellant  to  be  paid  in  full,  he  has  appealed. 

No.  900: 

Wm.  T.  Austin  and  Forster  Rose,  for  appellant. 
F.  C.  Dillard,  J.  W.  Terry,  T.  W.  Ford,  and  H.  O.  Head,  for  ap- 
pellee* 
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No.  1)01: 

Walter  Gresham,  for  appellant. 

P.  C.  Dillard,  J.  W.  Terry,  T.  W.  Ford,  and  H.  O.  Head,  for  ap- 
pellees. 
No.  902: 

D.  F.  Rowe,  for  appellant. 

F.  C.  Dillard,  J.  W.  Terry,  T.  W.  Ford,  and  H.  O.  Head,  for  ap- 
pellees. 

No.  911: 

L.  B.  Moody,  for  appellant. 

J.  R.  Masterson,  F.  C.  Dillard,  J.  W.  TV?rry,  P.  K.  Ewing,  H.  F.  Ring, 
Jas.  A.  Baker,  R.  S.  Lovett,  and  Frank  Andrews,  for  appellees. 

No.  912: 

E.  L.  Scarritt,  J.  D.  Rouse,  and  Wm.  Grant,  for  appellant. 

F.  C.  Dillard,  S.  R.  Perryman,  J.  W.  Terry,  F.  W.  Ford,  B.  K.  Ewing, 
H.  F.  Ring,  Jas.  J.  Baker,  R.  S.  Lovett,  Frank  Andrews,  and  J.  C. 
Hutcheson,  for  appellees. 

Before  PARDEE  and  SHELBY,  Circuit  Judges,  and  M^XEY, 
District  Judge. 

MAXEY,  District  Judge,  after  stating  the  case,  delivered  the  opin- 
ion of  the  court. 

The  records  before  us  embrace  five  distinct  appeals,  and  each  one 
will  be  considered  in  its  order. 

(1)   First  National  Bank  of  Houston  v.  Ewing  et  al. 

This  appeal  brings  up  for  review  that  part  of  the  final  decree  of 
distribution  which  postpones  the  claim  of  the  appellant  as  a  bond- 
holder to  the  payment  of  receivers'  certificates  and  other  claims 
classed  by  the  court  as  preferential.  The  objection  of  the  appellant  to 
the  issuance  of  receivers'  certificates  will  be  first  considered.  In- re- 
spect of  this  item,  amounting  in  the  aggregate  to  $245,279.54,  the 
record  shows  that  the  certificates  were  expressly  authorized  by  an  or- 
der of  court  passed  January  23,  1896.  The  statement  of  the  case  ex- 
hibits the  order  in  its  entirety,  which  discloses  clearly  the  purposes 
for  which  the  certificates  were  authorized.  By  the  order  it  was  ad- 
judged that  the  certificates,  when  issued,  should,  become  a  first  lien" 
on  all  the  property  of  the  Galveston,  La  Porte  &  Houston  Railway 
Company,  of  every  character  and  description,  including  net  earnings, 
and  that  such  lien  should  be  prior  and  superior  to  all  other  liens  upon 
the  property,  of  whatsoever  nature.  While  the  appellant  was  not  a 
party  to  the  proceeding  which  culminated  in  the  order,  the  record 
nevertheless  shows  that  its  president  had  full  knowledge  of  the  pend- 
ing receivership,  and  that  he  was  aware  of  the  application  for  author- 
ity to  issue  the  certificates.  On  the  17th  of  May,  1897,  as  the  holder 
of  63  first  mortgage  bonds  issued  by  the  defendant  railway  company, 
and  delivered  to  the  Union  Trust  Company  of  New  York,  as  trustee, 
the  appellant  intervened  in  the  original  suit,  pro  interesse  suo,  seek- 
ing to  establish  its  claim  as  a  first  lien  on  the  railway  property  in  pref- 
erence to  all  other  claims  not  entitled  to  priority.    Subsequently  the 
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Continental  Trust  Company  of  the  City  of  New  York,  as  trustee  under 
the  second  mortgage  executed  by  the  defendant  railway  company,  filed 
a  cross  bill  seeking  a  foreclosure  of  its  mortgage,  and  made  the  appel- 
lant and  others  parties  defendant.  On  February  25,  1898,  with  the 
appellant,  the  two  trust  companies,  and  others  interested,  before  the 
court,  a  decree  of  foreclosure  was  rendered,  ordering  a  sale  of  the 
property  of  the  railway  company.  It  was  found  by  the  decree  that  the 
receivers  had  been  previously,  to  wit,  on  January  23,  1896,  granted 
authority  to  issue  interest-bearing  certificates  not  to  exceed  in  amount 
$250,000,  which  should  operate  as  a  first  lien  upon  the  property,  in- 
cluding net  earnings,  prior  and  superior  to  all  other  liens  of  whatso- 
ever nature,  and  that  pursuant  to  such  authority  they  had  issued, 
negotiated,  sold,  and  disposed  of  receivers'  certificates  of  sundry  dates 
in  the  aggregate  of  the  principal  sum  of  $245,053.25,  which  were  out- 
standing and  held  by  divers  and  numerous  persona  And  upon  the 
findings  it  was  declared  "that  the  receivers'  certificates  or  debentures 
issued  and  disposed  of  under' the  hereinbefore  recited  order  of  January 
23,  1896,  are,  for  the  full  amount  of  principal  and  interest  thereof,  a 
valid  and  subsisting  lien  upon  the  roadbed,  rolling  stock,  depots,  and 
all  other  property  of  said  railway  company,  of  every  character  and 
description,  wherever  situated."  It  was  further  directed  that  all 
liens,  mortgages,  equitable  charges,  claims,  or  demands  of  every  na- 
ture and  description,  held,  owned,  or  asserted  by  any  of  the  parties  to 
the  cause,  should  be  transferred  to  the  proceeds  of  sale,  with  like  but 
no  greater  effect  than  the  same  appertained  to  the  property  itself,  and 
subject  to  the  future  determination  of  the  court,  except  as  otherwise 
specially  directed  in  the  decree.  And  by  the  decree  were  reserved 
for  future  determination  all  questions  as  to  the  classification,  rank, 
and  priority  of  all  liens,  equitable  charges,  or  other  demands,  except 
as  therein  adjudicated,  held,  owned,  or  claimed  by  any  of  the  parties. 
It  is  doubtful  whether,  under  a  proper  construction  of  the  decree,  any 
question  whatever  was  reserved  touching  the  receivers,  certificates, 
as  their  status  seems  to  have  been  adjudicated  and  their  priority  estab-, 
lished.  In  any  event,  all  questions  as  to  their  issuance,  their  validity, 
negotiation,  and  sale,  were  effectually  set  at  rest,  and  they  were  not 
thereafter  subject  to  attack,  except  by  an  appropriate  proceeding  to 
review  the  decree.  If  the  appellant  was  dissatisfied  with  the  direc- 
tions of  the  decree,  he  had  ample  remedies  at  hand  to  correct  any 
errors  which  may  have  been  committed.  A  petition  for  rehearing  (eq- 
uity rule  88)  was  available  if  seasonably  presented,  and,  as  the  decree 
rendered  was  one  from  which  an  appeal  would  lie,  that  remedy  was 
open  to  him.  Central  Trust  Co.  v.  Grant  Locomotive  Works,  135  IT. 
S.  207,  10  Sup.  Ct.  736,  34  L.  Ed.  97.  But  the  appellant  was  passive, 
and  failed  to  contest  the  validity  of  the  receivers'  certificates  until 
the  rendition  of  the  final  decree  of  distribution  on  the  18th  of  Novem- 
ber, 1899.  Having  had  its  day  in  court,  it  will  not  now  be  heard  to 
bring  in  review  questions  which  were  conclusively  determined  by  the 
decree  to  which  it  was  a  party.  Swann  v.  Wright's  Ex'rs,  110  U.  S. 
590,  4  Sup.  Ct.  235,  28  L.  Ed.  252;  Steamship  Co.  v.  Moran,  33  C.  C. 
A.  313,  91  Fed.  22:  Bank  v.  Hazard  (C.  C.)  30  Fed.  484.  If,  however, 
it  be  conceded  that  the  classification,  rank,  and  priority  of  the  certifi- 
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cafes  were  left  open  by  the  decree  of  February  25,  1898,  there  is  no 
doubt  that  the  court  was  correct  in  awarding  them  priority  of  pay- 
ment over  the  first  and  second  mortgage  bonds.  The  certificates,  as 
determined  by  the  last-mentioned  decree,  were  issued,  negotiated,  and 
sold  pursuant  to  the  decretal  order  of  February  23,  1896.  By  that  or- 
der they  were  directed  to  be  issued  for  construction  and  ballasting 
purposes;  for  the  purchase  of  rolling  stock,  ties,  lumber,  bridges,  and 
other  material  necessary  for  the  completion,  maintenance,  and  safe 
operation  of  the  road;  for  the  construction  and  repair  of  bridges,  cul- 
verts, depots,  and  other  structures;  for  the  purchase  of  right  of  way 
and  for  the  payment  of  taxes;  for  the  payment  of  the  amount  due  as 
shown  by  the  pay  rolls  of  the  railway  from  September  1,  1895,  to 
January  6,  1896;  for  the  payment  of  a  debt  due  to  the  Rogers  Loco- 
motive Company  amounting  to  $ 4,879.12;  and  for  the  payment  of 
operating  expenses.  It  will  be  readily  seen  that  the  certificates  were 
authorized  for  lawful  and  proper  purposes.*  So  far  as  they  were  issued 
for  work  to  be  done  and  materials  to  be  supplied  during  the  period  of 
the  receivership,  the  authorities  are  clear  that  they  were  entitled  to 
priority  over  the  mortgage  bonds,  on  the  theory  that  the  expenditures 
resulted  in  the  improvement  and  betterment  of  the  railway  property. 
And  it  is  equally  well  settled  that  such  priority  exists  in  the  case  of 
expenses  incurred  by  the  railway  company  itself,  a  few  months  prior 
to  the  receivership,  for  the  necessary  labor,  materials,  rolling  stock, 
and  other  supplies  necessary  to  operate  the  railway  and  maintain  it  as 
a  going  concern.  Fosdick  v.  Schall,  99  U.  S.  235, 25  L.  Ed.  339;  Union 
Trust  Co.  v.  Illinois  M.  Rv.  Co.,  117  U.  S.  434,  6  Sup.  Ct.  809,  29  L.  Ed. 
963;  Miltenberger  v.  Railwav  Co.,  106  U.  S.  286,  1  Sup.  Ct.  140,  27 
L.  Ed.  117;  Thomas  v.  Car  Co.,  149  U.  S.  95,  13  Sup.  Ct.  824,  37  L. 
Ed.  663;  Virginia  &  A.  Coal  Co.  v.  Central  Railroad  &  Banking  Co., 
170  U.  S.  355,  18  Sup.  Ct.  657,  42  L.  Ed.  1068;  Southern  Rv.  Co.  v. 
Carnegie  Steel  Co.,  20  Sup.  Ct.  347,  Adv.  S.  U.  S.  347,  44  L.  Ed.  45K 
The  appellant  interposed  objections  to  other  claims,  including  audited 
vouchers  amounting  to  about  f  120,000.  These  claims  accrued  during 
the  receivership  for  operating  and  other  necessary  expenses  incurred 
by  the  receivers.  They  are  composed  of  a  large  number  of  items,  such 
as  rentals  of  rolling  stock,  track  material,  hardware,  castings,  sta- 
tionery, ice  for  trains,  coal,  purchase  of  locomotives,  terminal  exten- 
sions, supplies  and  repairs,  track  and  bridge  iron,  and  rental  of  freight 
terminals.  In  addition,  there  are  a  number  of  claims  for  stock  killed, 
judgments  rendered,  advertising,  and  various  other  small  items  of  sim- 
ilar character.  On  the  25th  day  of  September,  1899,  the  master  filed 
his  report  upon  the  audited  vouchers  as  undisputed  indebtedness,  and, 
no  objection  having  been  taken,  the  report,  under  equity  rule  83, 
stood  confirmed.  It  may  be  also  observed  that  this  report  of  the 
master  was  affirmatively  acted  upon  by  the  court  on  November  17, 
1 899,  and  to  the  order  made  no  exceptions  were  filed.  The  matters  of 
fact  contained  in  the  report  were  thus  foreclosed,  and' the  only  ques- 
tion left  for  determination  was  one  of  classification  of  the  claims, 
which  by  order  of  the  court  were  assigned  to  class  B.  The  claims, 
with  possibly  a  few  exceptions,  were  for  necessary  expenses  incurred 
by  the  receivers  in  the  operation  of  the  road,  and,  under  the  foregoing 
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authorities,  were  manifestly  entitled  to  priority  over  the  mortgage 
bonds.  Several  of  these  claims,  including  an  attorney's  fee  of  f 5,000 
allowed  to  Ewing  and  Ring,  were  strenuously  objected  to  by  the  ap- 
pellant. While,  in  view  of  the  facts  appearing  of  record,  the  claim 
for  the  attorney's  fee  seems  to  have  been  properly  allowed,  we  do  not 
deem  it  necessary  to  decide  the  question,  as  it  is  apparent  that,  if  all 
claims  about  which  there  is  any  doubt  be  stricken  out,  the  remainder 
of  the  claims  assigned  to  class  B  would  be  largely  in  excess  of  the 
fond  in  the  registry  of  the  court.  Hence,  in  any  view  that  may  be 
taken  of  the  case,  there  would  be  nothing  left  for  the  bondholders, 
and  the  appellant  therefore  has  no  interest  in  the  fund  to  be  protected. 
The  conclusion  reached  by  the  circuit  court  was  correct,  and  the  decree 
is  accordingly  affirmed. 

(2)  L.  J.  Smith  v.  T.  W.  House  et  al. 

The  appellant,  Smith,  intervened  in  the  original  suit  on  January  22, 
18%.    In  his  petition,  among  other  allegations,  it  was  alleged  that  the 
appellant  and  the  Galveston,  Laporte  &  Houston  Railway  Company 
entered  into  a  contract  on  February  20,  1895,  by  the  terms  of  which 
it  was  agreed  that  the  appellant  should  do  all  the  clearing,  grading, 
bridging,  and  track-laying  for  the  railway  company  necessary  to  com- 
plete the  line  of  railway,  including  the  construction  of  the  bridge  over 
Oalveston  Bay;  the  material  for  the  work  to  be  furnished  by  the  rail- 
way company,  except  that  the  appellant  was  to  furnish  all  the  iron, 
including  bridge  iron,  bolts,  washers,  and  packers.    For  the  amount 
doe  him  the  appellant  sought  to  establish  an  equitable  lien  on  the 
property  of  the  railway  company.    On  January  27th  thereafter,  the 
appellant  submitted  to  the  court  an  application  alleging  that  all  par- 
ties at  interest  had  agreed  that  the  railway  company  was  indebted  to 
him  in  the  sum  of  $01,241.22;  and  he  prayed  an  order  authorizing  the 
Nuance  of  receivers'  certificates,  to  be  known  as  "conditional  certifi- 
cates," which  should  simply  certify  that  there  was  due  the  appellant 
the  amount  stated,  so  that  the  certificates  might  be  practically  nothing 
more  than  an  acknowledgment  that  the  indebtedness  had  been  liqui- 
dated as  to  amount.    Agreeably  to  the  prayer  of  the  application,  an 
order  was  entered  authorizing  the  receivers  to  issue  certificates  to  the 
appellant  for  the  amount  claimed,  which,  however,  were  to  be  con- 
clusive only  as  to  the  amount  of  the  appellant's  indebtedness  against 
the  railway  company.    In  the  decree  of  foreclosure,  February  25,  1898, 
it  was  found  by  the  court  that  the  railway  company  was  indebted  to 
the  appellant  for  labor  and  material  performed  and  supplied  by  him 
for  construction  work  on  the  railway  in  the  sum  of  $61,241.21,  and, 
further,  that  conditional  certificates  had  been  issued  for  the  amount, 
in  which  all  questions  of  rank  and  priority  were  reserved.    In  none  o£ 
the  orders  mentioned,  nor  in  the  decree  of  February  25th,  were  the 
certificates  declared  to  be  a  lien  on  the  railway  property.    But  in  the 
final  decree  of  distribution  the  indebtedness  of  the  appellant  was  ad- 
judged to  be  entitled  to  a  lien,  subject,  however,  to  the  liens  and 
right  of  priority  of  payment  of  the  claims  included  in  clasp  A  and  class 
B,  and  of  the  mortgages  executed  to  the  two  trust  companies.    The 
appellant  objects  to  the  classification  made  by  the  court,  and  insists 
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that  his  demand  should  be  preferred  to  the  clainls  of  the  bondholders, 
and  that  he  should  stand  at  least  upon  an  equal  footing  with  the 
holders  of  claims  in  class  B  in  the  distribution  of  the  fund.  His  con- 
tention appears  to  be  predicated  upon  the  assumption  that  in  the  de- 
cree of  distribution  he  was  adjudged  to  have  a  mechanic's  lien.  This 
contention  is  evidently  based  upon  a  misconception  of  the  decree, 
since  throughout  this  voluminous  record  there  does  not  appear  a  peti- 
tion, application,  bill,  plea,  or  other  pleading  in  which  the  appellant 
has  asserted  a  claim  to  a  lien  of  that  nature.  We  have  already  de- 
cided, in  the  case  of  the  First  National  Bank  of  Houston,  that  the 
claims  of  the  bondholders  were  subject  and  subordinate  to  the  prefer- 
ential claims  embraced  in  class  A  and  class  B.  And  it  would  seem 
to  follow  that,  if  the  claim  of  appellant  is  not  superior  to  the  claims 
of  the  bondholders,  he  would  not  be  entitled  to  relief.  He  bases  his 
claim  of  such  superiority  on  two  grounds:  (1)  That  he  is  entitled  to 
a  lien  under  the  laws  of  Texas;  and  (2)  that,  having  furnished  the  labor 
and  material  to  construct  the  railway  before  it  went  into  the  hands 
of  receivers,  he  has  an  equitable  lien  on  the  property  to  secure  the 
payment  of  the  indebtedness  thereby  incurred. 

1.  Whether  the  appellant,  as  a  contractor  to  construct  a  railroad, 
is  entitled  to  a  lien  under  the  laws  of  Texas  to  enforce  the  payment 
of  his  claim,  is  a  question  which  need  not  be  determined  on  this  ap- 
peal, as  it  clearly  appears  that,  if  such  lien  exists,  in  any  case,  the 
appellant  failed  to  take  the  steps  provided  by  those  laws  to  fix  and 
secure  it.  By  article  3295  of  the  Revised  Statutes  of  Texas,  it  is  pro- 
vided: „ 

"In  order  to  fix  and  secure  the  Hen  herewith  provided  for,  it  shall  be  the 
duty  of  every  original  contractor,  within  four  months  *  *  *  after  the  in- 
debtedness shall  have  accrued,  to  file  his  or  their  contract  in  the  office  of  the 
county  clerk  of  the  county  in  which  such  property  is  situated,  and  cause  tbp 
same  to  be  recorded  in  a  book  to  be  kept  by  the  county  clerk  for  that  purpose/' 

That  the  contract  of  appellant  was  not  filed  and  recorded  in  the 
office  of  the  county  clerk  is  not  denied.  But  it  is  insisted  that  the 
strict  letter  of  the  law  in  reference  to  filing  and  recording  the  con- 
tract should  not  be  applied,  as,  by  his  intervention  in  the  original  suit 
a  few  days  after  the  appointment  of  receivers,  he  brought  his  claim 
to  the  attention  of  the  court,  and  was  awarded,  as  evidence  of  it,  re- 
ceivers' conditional  certificates.  It  is  doubtless  true  that  a  court  of 
equity  would  relieve  a  party  from  a  strict  compliance  with  statutory 
requirements,  where  he  had  used  due  diligence  and  manifested  a  pur- 
pose to  claim  the  rights  arising  under  the  statute.  But  laches  and 
neglect  are  always  discountenanced  by  a  court  of  equity,  and  nothing 
can  call  it  into  activity  but  conscience,  good  faith,  and  reasonable 
diligence.  Where  these  are  wanting,  the  court  is  passive  and  does 
nothing.  Speidel  v.  Henrici,  120  U.  6.  377,  7  Sup.  Ct.  610,  30  Ll  Ed. 
718;  Pennsylvania  Mut.  Life  Ins.  Co.  v.  City  of  Austin,  168  U.  S.  685, 
18  Sup.  Ct.  223,  42  L.  Ed.  626.  From  the  inception  of  appellant's 
connection  with  the  case,  on  January  22,  1896,  to  the  date  of  the  final 
decree  of  distribution,  November  18,  1899,  extending  over  a  period  of 
nearly  four  years,  he  never,  in  any  pleading  or  paper  on  tile,  claimed 
a  mechanic's  lien.    His  demand  against  the  railway  company  was  sub- 
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mitted  to  the  court,  and  promptly  recognized  as  a  -valid  indebtedness 
against  the  company.  No  lien,  however,  attached  under  the  orders  of 
the  court  prior  to  November  18,  1899,  nor  was  the  claim  awarded 
preference.  And  if  any  statutory  lien  ever  existed  in  his  favor  as  a 
contractor,  by  his  long  continued  silence  when  he  should  have  spoken, 
and  unexplained  laches,  he  has  waived  it.  "He  who  is  silent  when 
conscience  requires  him  to  speak  shall  be  debarred  from  speaking 
when  conscience  requires  him  to  keep  silent." 

2.  The  appellant  next  insists  that  as  he  constructed  the  railway  by 
his  own  energy,  labor,  and  money,  he  is  entitled  to  a  lien  which  should 
be  preferred  to  that  of  the  bondholders.  While  it  is  claimed  that  the 
appellant  performed  work  and  furnished  materials  in  the  work  of 
construction,  there  is  nothing  in  the  record  to  show  how  much  is  due 
for  the  one  or  the  other.  But,  independent  of  that  consideration,  it 
appears  that  the  indebtedness  was  incurred  in  the  work  of  original 
construction,  and  not  for  the  purpose  of  operating  and  maintaining, 
as  a  going  concern,  a  railway  already  in  existence.  In  reference  to 
the  latter,  the  authorities  cited  in  the  case  of  First  Nat.  Bank  v. 
Ewing  et  al.,  ante,  announce  the  doctrine  that,  within  narrow  limits, 
such  indebtedness,  accruing  a  short  time  prior  to  the  receivership, 
will  be  given  preference  over  railway  mortgages.  But,  as  to  in- 
debtedness incurred  by  a  contractor  in  the  work  of  original  construc- 
tion or  reconstruction  of  the  railway,  priority  of  its  payment  over 
the  mortgage  bonds  is  denied.  Railroad  Co.  v.  Cowdrey,  11  Wall. 
459,  20  L.  Ed.  199;  Hale  v.  Frost,  99  U.  S.  389,  25  L.  Ed.  419;  Rail- 
road Co.  v.  Hamilton,  134  U.  S.  296,  10  Sup.  Ct.  546,  33  L.  Ed.  905; 
Dunham  v.  Railway  Co.,  1  Wall.  254,  17  L.  Ed.  584;  Porter  v.  Steel 
Co.,  120  U.  S.  649,  7  Sup.  Ct.  1206,  30  L.  Ed.  830;  Penn  v.  Calhoun, 
121  U.  S.  251,  7  Sup.  Ct.  906,  30  L.  Ed.  915;  Lackawanna  Iron  &  Coal 
C3o.  v.  Farmers'  Loan  &  Trust  Co.,  24  C.  C.  A.  487,  79  Fed.  202;  Id., 
20  Sup.  Ct  363,  Adv.  S.  U.  S.  363,  44  L.  Ed.  475. 

Holding,  as  we  do,  that  the  classification  of  the  claims,  as  between 
the  appellant  and  the  bondholders,  was  properly  made,  it  would  seem 
unnecessary  to  go  further.  But.  as  counsel  for  the  appellant  contend 
with  earnestness  that  the  receivers'  certificates  and  certain  other 
claims  are  not  entitled  to  priority  over  his  own,  we  will  briefly  con- 
sider this  contention.  We  have  shown,  in  the  case  of  First  Nat.  Bank 
v.  Ewing  et  al.,  that  these  certificates  were  not  open  to  attack  by  the 
bank,  and  what  was  there  said  applies  with  much  greater  force  to 
the  present  appellant.  According  to  the  report  of  the  master,  the  ap- 
pellant had  issued  to  him  during  the  receivership  receivers'  certificates 
amounting  to  $62,238.47.  Of  this  amount,  |50,513.98  were  for  bal- 
lasting the  roadbed,  and  f  11,724.49  for  general  construction  and  bridge 
work.  It  appears  that  prior  to  the  decree  of  final  distribution  he  had 
disposed  of  the  certificates  issued  to  him.  He  was,  therefore,  no 
stranger  to  these  certificates.  At  the  beginning  of  the  proceeding  he 
waived  exceptions  to  the  report  of  the  master  recommending  their  is- 
suance, and  agreed  that  the  court  should  hear  and  act  upon  the  report 
without  delay.  The  order  of  court  authorizing  their  issuance  was  not 
excepted  to  by  him;  and  his  counsel  prepared  the  decree  of  foreclosure, 
which  found  that  the  certificates  had  been  regularly  issued  pursuant 
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to  the  prior  order  of  the  c6urt,  aDd  adjudged  them  a  lien  upon  the 
property  of  the  railway  company.    Subsequently,  on  April  16,  1898, 
the  appellant  filed  an  answer  to  the  petition  of  the  Union  Trust  Com- 
pany, in  which  the  trust  company  assailed  the  receivers'  certificates. 
In  this  answer  he  averred  that  the  issuance  of  the  certificates  was  nec- 
essary for  the  protection  of  the  property  of  the  railway  company,  and 
for  the  preservation  of  its  rights  and -franchises.    He  further  averred 
(using  his  own  language)  "that  all  the  funds  realized  from  said  re- 
ceivers' certificates  were  faithfully  expended  in  and  applied  to  the 
preservation  and  management  of  said  railroad  property,  whereby  the 
good  will  and  integrity  of  the  enterprise  were  maintained,  which  was 
indispensable,  and  the  interests  and  accommodation  of  travel  and  traf- 
fic subserved,  and  the  charter  rights,  franchises,  and  property  of  said 
railway  company  protected."     The  answer  further  averred  "that  the 
bondholders  were  aware  that  the  certificates  would  be  issued,  and  had 
ample  opportunity  to  appear  and  make  their  objection,  but  that  they 
had  willfully  remained  inert  and  inactive,  speculating  upon  chances, 
and  lying  idly  by,  seeing  the  court  and  receivers  dealing  with  the 
property,  without  protest.     It  was  further  averred  that  the  acts  and 
doings  of  the  bondholders  "are  contrary  to  equity  and  good  conscience, 
and  operate,  as  this  respondent  submits,  an  estoppel  upon  the  peti- 
tioner."    To  obviate  the  effect  of  the  appellant's  own  words  as  em- 
ployed in  the  answer,  his  counsel  suggest  that  the  answer  was  filed  be- 
fore the  master  made  his  report  upon  the  certificates.     That  is  true, 
but,  as  evidence  that  the  averments  of  the  answer  were  made  after 
careful  investigation  and  upon  mature  deliberation,  reference  may  be 
made  to  a  petition  filed  in  the  cause  by  defendant  on  November  8, 1898, 
praying  for  counsel  fees,  in  which  he  alleged  that,  in  order  to  protect 
the  security  of  the  receivers'  certificates,  he  gave,  through  his  solicit- 
ors, the  matter  of  priority  a  careful  investigation  upon  the  law  and 
facts,  and  filed  a  lengthy  response  to  the  contest  of  the  Union  Trust 
Company.    Having,  while  the  owner  of  a  part  of  the  certificates, 
strenuously  endeavored  to  maintain  their  integrity  and  valictfty,  we 
think  that  it  would  be  inequitable  to  permit  the  appellant  to  assail 
them  after  he  has  parted  with  the  interest  which  he  originally  owned. 
After  what  we  have  said  in  the  foregoing  case  of  First  Nat.  Bank 
v.  Ewing  et  al.  in  reference  to  the  claim  of  Ewing  &  Ring  for  fees, 
and  a  few  other  claims  in  class  B,  it  is  not  deemed  essential  to  pursue 
the  question  further  than  to  say  that  the  operating  expenses  incurred 
by  the  receivers  during  their  management  and  control  of  the  property 
are  entitled  to  preference  over  the  claim  of  this  appellant.    While 
the  demand  of  the  appellant  against  the  railway  company  is  a  meritori- 
ous one,  we  cannot,  consistently  with  established  principles,  adjudge 
it  priority  over  claims  of  higher  dignity,  and  displace  liens  to  which  it 
is  subordinate.     The  decree  of  the  circuit  court  should  be  affirmed, 
r.nd  it  is  so  ordered. 

(3)  Galveston,    Houston   &  Northern   Railway  Company   v.   T.  W. 

House  et  al. 

Upon  this  appeal  the  specifications  of  error  challenge  the  ruling  of 
the  circuit  court  refusing  to  allow  state  and  municipal  taxes,  with 
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interest,  penalties,  and  costs,  and  certain  right  of  way  claims,  to  be 
paid  out  of  the  fund  in  court  The  contest  is  between  the  appellant, 
to  which  the  railway  was  conveyed  by  the  master  commissioner  at  the 
instance  of  the  purchaser,  and  the  holders  of  claims  to  which  priority 
was  adjudged.  It  is  insisted  by  the  appellant  that  taxes,  the  item 
which  we  will  first  consider,  constitute  a  lien  upon  toe  corpus  of  the 
property  and  earnings  in  the  hands  of  the  receiver  paramount  to  all 
others,  and,  if  not  paid  out  of  the  earnings,  should  have  priority  of 
payment  over  other  claimants  and  lienholders,  out  of  the  proceeds 
arising  from  the  sale  of  the  property.  On  the  other  hand,  it  is  con- 
tended by  the  appellees  that  there  was  no  warranty  of  title,  and,  ap- 
plying the  maxim  caveat  emptor,  the  purchaser  took  the  property 
subject  to  the  incumbrances  resting  upon  it,  including  defects  which 
may  have  existed  in  the  title.  That  the  taxes  in  question  were,  under 
the  laws  of  Texas,  a  lien  upon  the  railway  property,  is  not  ques- 
tioned by  counsel.  And  it  seems  to  be  settled  law  that  such  liens  are 
prior  to  all  other  liens  whatsoever,  except  judicial  costs,  which  are 
first  to  be  paid  where  the  property  is  rightfully  in  the  custody  of  the 
court.  "It  is  the  imperative  duty  of  the  court,"  said  Mr.  Chief  Justice 
Fuller  in  the  case  of  In  re  Tyler,  149  U.  S.  187,  13  Sup.  Ct.  791,  .17 
Im  Ed.  696,  "to  recognize  as  paramount,  and  enforce  with  promptness 
and  vigor,  the  just  claims  of  the  authorities  for  the  prescribed  con- 
tributions to  state  and  municipal  revenue."  Georgia  v.  Atlantic  & 
G.  R.  Co.,  3  Woods,  434,  Fed.  Cas.  No.  5,351;  Union  Trust  Co.  v. 
Illinois  M.  Ry.  Co.,  117  U.  S.  434,  6  Sup.  Ct.  809,  29  L.  Ed.  903.  And 
it  is  immaterial  how  the  claim  for  taxes  may  be  brought  to  the  atten- 
tion of  the  court, — whether  by  the  receiver,  the  master  appointed  in 
the  cause,  the  tax  collector,  or  through  intervening  petitions  filed  by 
the  state  and  municipalities  interested.  In  any  case,  and  whenever 
properly  brought  to  the  court's  attention,  they  should  be  promptly 
paid.  But,  notwithstanding  the  superior  dignity  of  tax  claims,  the 
burden  of  their  payment,  under  some  circumstances,  may  be  cast 
upon  the  purchaser  at  a  judicial  sale,  and  this  upon  the  principle  that 
at  such  sale  there  is  no  warranty  of  title.  Osterberg  v.  Trust  Co.,  93 
U.  S.  424,  23  L.  Ed.  964;  Railway  Co.  v.  Harrison,  37  C:  C.  A.  015, 
96  Fed.  910,  citing  authorities.  In  the  latter  case  it  is  said  by  the 
court: 

"The  general  doctrine  is  well  settled  that  there  is  no  warranty  in  judicial 
sales;  that  the  maxim  caveat  emptor  applies,  and  the  purchaser  takes  the 
property  without  recourse  for  tax  liens  or  other  incumbrances  or  defects  in 
the  title." 

But  the  exception  to  the  rule  in  equity,  and  recognized  in  the  Harri- 
son Case,  is  where  the  decree  provides  for  the  satisfaction  of  liens  out 
of  the  proceeds  of  sale  or  other  funds  in  the  registry  of  the  court.  The 
exception  is  thus  stated  bv  the  court  at  page  619,  37  C.  C.  A.,  and  page 
Oil,  96  Fed.: 

"In  the  argument  of  counsel  on  behalf  of  the  appellant  this  rule  is  recog- 
nized, but  with  the  assertion  that  it  operates  only  to  forbid  the  purchaser 
'from  asking  that  prior  liens  be  paid  out  of  the  proceeds  of  the  property 
sold.'  No  authority  is  cited  for  so  limiting  its  effect,  and  we  are  of  opinion 
that  the  rule  applies  with  equal  force  to  any  fund  which  is  in  the  registry 
of  the  court,  or  in  the  hands  of  the  receiver,  as  the  earnings  or  other  produc- 
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tion  of  the  property  involved.  Exception  to  this  general  rule  undoubtetlly 
arises  in  equity  in  the  following  instances:  First,  where  the  decree  or  order 
for  the  sale  expressly  provides  for  discharging  liens  or  other  claims  against 
the  property  out  of  the  proceeds  or  other  funds  coming  into  court,  or  where 
the  proceedings  or  provisions  are  otherwise  inconsistent  with  such  rule;  and. 
second,  where  there  is  fraud,  concealment,  or  unfair  dealing  In  the  proceed- 
ings which  entitle  the  purchaser  to  equitable  relief." 

It  then  becomes  necessary  to  ascertain  whether,  under  a  proper 
construction  of  the  decree,  the  purchaser  at  the  sale  of  October  4. 
181)8,  took  the  property  subject  to  the  lien  for  taxes.  It  was  provided 
by  the  decree  that  the  purchaser  should  take  the  property  as  it  was 
held  and  enjoyed  by  the  Galveston,  Laporte  &  Houston  Railway 
Company,  "subject  only"  (following  the  language  of  the  decree)  "to 
the  liens,  in  respect  to  the  portions  of  property  enumerated,  to  the  bur- 
den of  which  such  sales  were  specially  herein  directed  to  be  made;  and 
all  persons  who  are  parties  to  this  cause,  or  quasi  parties,  by  interven- 
ing petitions  or  otherwise,  and  all  persons  claiming  under  said  railway 
company  since  the  execution  of  the  aforesaid  mortgage  deeds  of  trust, 
are  hereby  forever  barred  and  foreclosed  of  all  right,  title,  interest,  es- 
tate, claim,  demand,  or  equity  of  redemption  of,  in,  or  to  any  of  the  prop- 
erty herein  directed  to  be  sold,  when  sold,  except  as  herein  otherwise 
specially  provided;  and  all  liens,  mortgages,  equitable  charges,  claims, 
or  demands  of  every  nature  and  description,  held,  owned,  or  asserted 
herein  by  any  of  such  parties  or  quasi  parties  to  this  cause  shall  be 
transferred  to  the  proceeds  of  the  sale  herein  directed  to  be  made, 
with  like  but  no  greater  effect  than  the  same  appertained  to  the  prop- 
erty itself,  and  subject  to  future  determination  by  the  court,  except 
as  herein  otherwise  specially  provided."  The  decree,  it  will  be  ob- 
served, does  not,  in  haec  verba,  provide  that  the  purchaser  should  take 
the  property  relieved  of  the  taxes,  but  that  seems  to  be  the  plain 
meaning  of  the  language  employed.  He  took  it  subject  only  to  certain 
enumerated  liens,  and,  upon  the  principle  that  "the  expression  of  one 
thing  is  the  exclusion  of  the  other,"  he  took  the  property  free  from 
all  liens  and  incumbrances  except  those  specifically  mentioned.  The 
tax  liens  were  not  embraced  in  the  excepted  classes,  and  therefore  the 
appellant  for  whom  the  property  was  originally  purchased  by  Smith 
and  Broadhead,  has  the  right  to  resort  to  the  fund  in  court  to  secure 
the  payment  of  the  taxes  due,  and  thus  relieve  it  of  the  tax  incum- 
brances. This  conclusion  is  strongly  supported  by  the  order  of  the 
court  directing  the  master  commissioner  to  execute  a  conveyance  of 
the  property  to  Broadhead.  It  is  there  adjudged  that  Broadhead  and 
his  assigns  "shall  take,  have,  hold,  possess,  and  enjoy  the  same  free 
from  all  and  singular  the  claims  of  the  parties  complainants,  defend- 
ants, and  interveners  herein,  as  and  according  to  the  provisions  of  the 
decree  and  orders  of  the  court  in  this  cause,  and  from  all  claims  aris- 
ing during  said  receivership  or  prior  thereto." 

It  is  also  insisted  by  the  appellees  that  the  claim  of  the  appellant 
for  taxes  is  barred  by  the  order  of  June  26,  1899,  which  directed  all 
parties  having  claims  against  the  receiver  or  the  fund  in  court,  save 
those  wTho  had  already  intervened  or  become  parties  to  the  suit,  and 
Having  the  holders  of  receivers'  certificates  and  of  undisputed  indebt- 
edness, to  intervene  in  the  suit  by  the  1st  day  of  September,  181M), 
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under  the  penalty  of  having  their  claims  barred.  This  order  obviously 
is  without  application  to  the  appellant,  as  its  intervention,  seeking 
payment  of  the  taxes  in  question,  was  filed  June  12,  1899, — some  days 
prior  to  the  date  of  the  order. 

It  is  further  contended  by  the  appellees  that  in  no  event  should  in- 
terest, penalties,  and  costs  accruing  upon  the  claim  for  taxes  be  al- 
lowed. In  Thomas  v.  Car  Co.,  149  U.  fi.  116,  117,  13  Sup.  Ct.  833,  37 
L.  Ed.  671,  it  was  said  by  the  court: 

"As  a  general  rule,  after  property  of  an  insolvent  passes  Into  the  hands  of 
a  receiver  or  of  an  assignee  in  insolvency,  interest  is  not  allowed  on  the 
claims -against  the  funds.  The  delay  in  distribution  is  the  act  of  the  law. 
It  is  a  necessary  incident  to  the  settlement  of  the  estate.  Williams  v.  Bank, 
4  Mete.  (Mass.)  317,  323;  Thomas  v.  Minot,  10  Gray,. 263.  We  see  no  reason 
in  departing  from  this  rule  in  a  case  like  the  present,  where  such  a  claim 
would  be  paid  out  of  moneys  that  fall  far  short  of  paying  the  mortgage  debt." 

The  general  rule  announced  by  the  supreme  court  is  applicable  to 
cases  where  the  fund  is  to  be  shared  by  creditors  without  liens,  or  by 
those  having  liens  of  equal  and  common  rank.  But  where  there  are 
claims  of  several  classes,  with  liens  of  different  priorities,  the  holders 
thereof  are  entitled  to  interest  down  to  the  date  of  the  decree.  Jourol- 
mon  v.  Ewing,  56  U.  S.  App.  149,  29  C.  C.  A.  41,  85  Fed.  103;  Central 
Trust  Co.  v.  Condon,  31  U.  S.  App.  387,  14  C.  C.  A.  314,  67  Fed.  84. 
As  we  have  shown,  the  lien  for  taxes  is  superior  to  all  other  claims,  ex- 
cept for  judicial  costs,  and  practically  constitutes  a  class  of  its  own. 
There  being  in  the  registry  of  the  court  more  than  a  sufficient  amount 
to  pay  the  state  and  municipal  taxes  and  judicial  costs,  the  accrued 
interest,  penalties,  and  costs  should  be  allowed. 

As  to  the  contention  of  the  appellant  that  right  of  way  claims 
should  be  paid  out  of  the  fund,  we  shall  have  but  little  to  say.  When 
the  appellant  purchased  the  property,  it  took  it  subject  to  such  defects 
of  title  as  existed  in  reference  to  lands  which  had  been  used  by  the 
Galveston,  Laporte  &  Houston  Railway  Company  for  right  of  way 
purposes.  As  against  such  imperfect  titles  there  was  no  warranty 
(Waples  v.  U.  S.,  110  U.  S.  630,  4  Sup.  Ct.  225,  28  L.  Ed.  272),  nor  any- 
thing in  the  decree  to  relieve  the  appellant  of  the  burden  of  perfecting 
them. 

It  is  proper  to  add  that  the  writer,  differing  with  a  majority  of 
the  court,  is  of  opinion  that  the  appellant  purchased  the  railway 
property  subject  to  the  lien  for  taxes,  which  should  be  paid  by  it  out 
of  its  own  funds. 

The  decree  appealed  from  is  amended  so  as  to  direct  the  payment 
out  of  the  fund  in  court  of  the  state  and  municipal  taxes  as  found  by 
the  master's  report,  including  principal,  interest,  penalties,  and  costs; 
and,  as  thus  amended,  quoad  this  appeal  the  decree  of  the  circuit 
court  is  affirmed.  The  costs  of  this  appeal  will  be  paid  by  the  receiver 
out  of  the  funds  in  court. 

(4)  St.  Charles  Car  Company  v.  T.  W.  House  et  al. 

Upon  this  appeal  it  becomes  our  duty  to  determine  whether  the 
claim  of  the  appellant  for  rolling  stock  purchased  by  the  receivers 
should  participate  with  the  claims  of  class  B  in  the  distribution  of 
the  fund  in  court.    The  rolling  stock  in  question,  amounttug  in  the 
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aggregate  to  f  G6,200,  consisted  of  first-class  coaches,  mixed  coaches, 
combination  passenger,  baggage,  and  express  cars,  caboose  cars,  and 
coal  and  box  cars.  The  contract  by  which  it  was  acquired  was  made 
January  24,  1896,  upon  authority  of  the  order  of  court  granting  per- 
mission to  issue  receivers'  certificates;  and  pursuant  to  the  contract 
the  receivers,  after  paying  $ 22,066.66  in  cash,  executed  two  promisso- 
ry notes,  of  $22,066.66  each,  payable  to  the  appellant  in  one  and  two 
years  after  date,  respectively,  with  interest  payable  semiannually  at 
the  rate  of  7  per  cent,  per  annum  from  date  until  paid,  "and  at  the 
rate  of  ten  per  centum  after  maturity."  The  notes  contained  the  fol- 
lowing concluding  clause: 

"This  note  is  one  of  two  for  a  like  amount  *  *  *  this  day  executed  and 
delivered  by  us  in  part  payment  of  the  purchase  money  for  certain  equip- 
ment this  day  bought  by  us  from  the  St.  Charles  Car  Company;  and  the  pay- 
ment of  this  note  is  secured  by  a  lease  contract  or  conditional  sale  of  even 
date  herewith,  executed  by  us  in  favor  of  the  St.  Charles  Car  Company,  and 
of  record  in  the  record  of  chattel  mortgages  of  Harris  county,  Texas." 

The  semiannual  interest  not  having  been  paid  at  maturity,  the  ap- 
pellant, through  its  attorney,  about  the  12th  day  of  May,  181)7,  de- 
manded of  the  receivers  the  payment  of  the  money  or  return  of  the 
cars,  as  provided  in  the  contract.  .The  rolling  stock  being  required  in 
the  operation  of  the  railway,  the  receivers  declined  to  comply  with 
either  demand,  and  retained  possession  of  the  cars  until  May  1,  1899, 
when  they  were  delivered  to  the  master  commissioner  as  hereinafter 
mentioned.    The  decree  of  foreclosure  of  February  25,  1898,  found: 

"That,  of  the  rolling  stock  belonging  to  said  railway  company,  the  follow- 
ing portions  are  subject  to  purchase-money  Hens  upon  contracts  of  condi- 
tional sale,  viz.:  *  ♦  ♦  Six  passenger  coaches,  three  combination  coaches, 
two  caboose  tars,  fifty  box  cars,  and  fifty  coal  cars,  purchased  by  said  receivers 
from  the  St.  Charles  Car  Company,  subject  to  a  lien  for  $44,133.32,  as  it  ex- 
isted on  July  24,  18J)7,  with  interest  as  per  contract,  accrued  and  to  accrue.'* 

By  that  decree  the  property,  rights,  and  franchises  of  the  defendant 
railway  company  were  ordered  sold  subject  to  the  lien  of  the  appel- 
lant; and  the  court  reserved  the  right,  if  the  purchaser  failed  to  pay 
off  and  satisfy  the  lien  within  a  stated  time,  to  have  the  rolling  stock 
sold  to  discharge  the  same;  saving,  however,  to  the  appellant  the 
light  to  resort  to  any  other  appropriate  remedy  for  the  enforcement  of 
its  lien.  The  purchaser  of  the  property  failing  to  pay  for  the  rolling 
stock,  the  appellant  on  December  10,  1898,  presented  a  petition  seek- 
ing to  have  it  sold  to  satisfy  its  claim.  In  this  petition  the  appellant, 
in  addition  to  other  relief,  prayed  that,  should  the  amount  realized 
from  the  sale  be  insufficient  to  pay  off  and  discharge  its  indebtedness, 
the  deficiency  be  ordered  to  be  paid  as  a  part  of  the  operating  expenses 
of  the  receivership.  On  May  2,  1899,  the  court  entered  a  decretal 
order  directing  the  delivery  of  the  rolling  stock  to  the  master  commis- 
sioner for  the  purpose  of  being  sold.  The  order  contained  the  follow- 
ing recitation: 

"Whereas,  on  the  hearing  of  the  above  entitled  and  numbered  cause  a  final 
decree  was  on  the  25th  day  of  February,  1S98,  rendered  by  this  court,  in  and 
by  which  it  was  considered,  adjudged,  and  decreed  that  the  receivers  of  the 
property  and  effects  of  the  defendant  railway  company  theretofore  appointed 
by  this  court  were  justly  indebted  to  the  St.  Charles  Car  Company  in  the 
sum  of  $44,133.32  for  the  purchase  money  of  the  personal  property  herein- 
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after  described,  sold,  and  delivered  by  the  said  St.  Charles  Car  Compauy  to 
the  said  receivers,  which  purchase  was  made  by  authority  of  an  order  from 
this  court;  and  whereas,  the  said  St.  Charles  Car  Company  was  in  and  by 
said  decree  considered  and  adjudged  entitled  to  have  and  receive  of  and  from 
said  receivers  the  said  sum  of  $44,133.32,  with  Interest  thereon  at  the  rate  of 
ten  per  cent,  per  annum  from  July  24,  1897,  and  that  said  indebtedness  and 
interest  as  aforesaid  was  considered,  adjudged,  and  decreed  to  be  a  first  lien, 
prior  in  right  to  all  other  claims  of  whatever  character  against  either  the  de- 
fendant the  Galveston,  Laporte  &  Houston  Railway  Company  or  the  said  re- 
ceivers, upon  the  following  property,  now  in  possession  of  T.  W.  House,  re- 
ceiver, to  wit,  six  passenger  coaches,  three  combination  coaches,  two  caboose 
cars,  fifty  box  cars,  and  fifty  coal  cars,  purchased  by  said  receivers  from  St. 
Charles  Car  Company,  subject  to  a  lien  for  $44,133.32,  as  it  existed  on  July 
24,  184)7,  with  interest  as  per  contract,  accrued  and  to  accrue,  or  such  portion 
thereof  as  is  now  in  existence." 

And  it  was  ordered: 

"Should  the  property  sell  for  more  than  the  amount  of  the  said  St.  Charles 
Car  Company's  judgment,  interest,  and  costs,  then  the  anibunt  in  excess  there- 
of shall  be  paid  in  cash  to  the  said  special  master  commissioner,  to  be  paid 
into  the  registry  of  the  court,  as  hereinbefore  provided.  The  court  reserves 
the  right  to  accept  or  reject  any  and  all  bids.  It  is  further  ordered  and  de- 
creed that  in  the  event  the  proceeds  from  the  said  sale  should  prove  insuffi- 
cient to  fully  pay  off,  satisfy,  and  discharge  said  judgment,  then  the  said  St. 
Charles  Car  Company  shall  have  the  right  to  present  to  this  court  its  petition 
to  have  the  deficiency  that  may  be  due  and  owing  it  paid  out  of  the  funds 
now  in  the  registry  of  the  court,  as  a  part  of  the  operating  expenses  of  the 
receivership/' 

In  obedience  to  the  order  the  receivers  delivered  the  rolling  stock 
to  the  master  commissioner,  who  sold  the  same  at  public  auction, 
where  it  was  purchased  by  the  appellant  for  the  sum  of  f 30,500;  and 
this  amount,  less  the  expenses  of  sale  amounting  to  f  600,  was  entered, 
pursuant  to  a  confirmatory  order,  as  a  credit  on  its  claim. 

It  is  obvious  that  the  notes  to  the  appellant  and  the  lease  contract 
contemporaneously  executed  by  the  receivers  became  merged  in  the 
decree  of  foreclosure  and  the  subsequent  order  of  the  court,  and  since 
no  exceptions  were  reserved  to,  nor  appeal  taken  from,  them,  it  is  now 
too  late  to  challenge  either  their  effect  or  correctness.  See  above  case 
of  First  National  Bank  of  Houston  v.  Ewing  &  Ring.  The  decree  and 
subsequent  order  explicitly  adjudged  the  claim  of  the  appellant  to  be 
an  indebtedness  against  the  receivers,  and  the  latter  by  plain  inference 
conferred  upon  it  the  right  to  receive  any  deficiency  resulting  from 
the  sale  out  of  the  fund  in  the  registry  of  the  court.  It  is  also  a  sig- 
nificant fact  to  be  considered  in  this  connection  that  in  the  reports 
filed  by  the  receivers  from  September  1, 1896,  to  October  14,  1899,  the 
claim  of  the  appellant  was  invariably  referred  to  as  a  liability  of  the 
receiver;  and  the  rolling  stock  was  used  by  the  receivers  in  operating 
the  railway  for  a  period  exceeding  three  years,  and  until  its  final 
sale.  We  have  no  doubt  that  this  claim  is  entitled,  equally  with  other 
claims  in  class  B,  to  participate  in  the  distribution  of  the  fund. 

It  is  therefore  ordered  that  the  final  decree  of  distribution  be  amend- 
ed by  striking  out  the  item  allowing  the  St.  Charles  Car  Company 
$2,868.89,  and  inserting  in  lieu  thereof,  in  class  B,  an  allowance  to 
the  appellant  of  914,233.32,  balance  due  on  car  contract,  the  same 
being  the  principal  of  the  indebtedness  due  the  appellant,  less  $29,600, 
the  proceeds  of  the  sale  of  the  cars;   and,  as  so  amended,  the  final 
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decree  of  distribution  is  affirmed.  The  costs  of  this  appeal  will  be 
paid  by  the  receiver  out  of  the  funds  in  the  registry  of  the  court. 
Ordered  accordingly. 

(5)  W.  C.  Corbett  v.  T.  W.  House  et  al. 

This  appeal  raises  the  question  whether  the  claim  of  appellant  shall 
be  paid  in  full,  to  the  detriment  of  other  claims  assigned  to  class  B. 
The  circuit  court  awarded  preference  to  appellant's  claim  and  classi- 
fied it  with  the  receivers'  certificates,  labor  claims,  and  other  operat- 
ing expenses  incurred  by  the  receivers  in  the  management  of  the  prop- 
erty. This  classification  he  objects  to,  since  the  creditors  included 
in  it  will  be  paid*  only  about  77  per  cent,  of  the  par  value  of  their  in- 
debtedness, exclusive  of  interest.  By  his  intervention  in  the  suit  tho 
appellant  sought  to  establish  the  priority  of  his  demand  on  the  ground 
that  the  claims  assigned  to  him,  amounting  to  $7,334.15,  represented 
work  and  labor  performed  by  employes  of  the  receivers  during  the 
years  1897  and  1898.  Upon  an  inspection  of  the  master's  report  it 
will  be  observed  that,  approximately,  one-half  of  the  total  amount  of 
the  claims  were  severally  assigned  to  him  by  the  superintendent  and 
engineer,  the  auditor  and  general  freight  and  passenger  agent,  station 
agents,  train  dispatchers,  stenographers,  and  clerks  of  the  auditor,  and 
superintendent  and  clerks  at  stations.  The  appellant  insists  that  he 
should  be  preferred  to  other  creditors  in  class  B,  and  to  certain  desig- 
nated claims  in  class  A,  because,  under  the  laws  of  Texas,  laborers" 
liens  are  superior  to  all  other  liens  of  every  kind  and  character,  and 
hence  the  claims  thereby  secured  should  be  paid  in  preference  to  all 
others  except  judicial  costs.  It  is  questionable  whether  the  assign- 
ors, above  enumerated,  of  one-half  the  claims  owned  by  the  appellant, 
would,  in  any  view  of  the  case,  be  entitled  to  laborers'  liens  under  the 
Texas  statutes,  which  give  to  mechanics,  laborers,  and  operatives  a 
lien  to  secure  the  payment  of  their  wages.  Milligan  v.  Railway  Co. 
(Tex.  Civ.  App.)  46  S.  TV.  918;  Krakaner  v.  Locke,  6  Tex.  Civ/App. 
446,  25  S.  W.  700;  Malcomson  v.  Wappoo  Mills  (C.  C.)  86  Fed.  192: 
In  re  Stryker,  158  N.  Y.  526,  53  N.  E.  525.  But,  however  that  may  be, 
we  do  not  think  that  either  the  laborers'  lien  law  or  article  1472  of  the 
Revised  Statutes  of  Texas,  regulating  the  distribution  of  funds  that 
may  come  into  the  hands  of  a  receiver  of  a  state  court,  should  or  can 
be  construed  to  have  application  to  the  classification  of  claims  and 
priority  of  liens  accruing  against  receivers  appointed  by  the  courts 
of  the  United  States.  The  claims  in  question  were  those  of  employes 
performing  work  in  the  immediate  service  of  receivers  duly  appointed 
by  a  court  of  the  United  States  having  jurisdiction  of  the  cause;  and 
their  relative  rank  and  classification  of  payment  were  matters  to  be 
determined  by  the  court  in  accordance  with  the  general  principles  of 
equitv  jurisprudence.  Thus,  it  was  said  by  Mr.  Justice  Story,  speak- 
ing for  the  court,  in  Boyle  v.  Zacharie,  6  Pet.  658,  8  L.  Ed.  536: 

"But  the  acts  of  Maryland  regulating  the  proceedings  on  injunctions  and 
other  chancery  proceedings,  and  giving  certain  effects  to  them  in  courts  of 
law,  are  of  no  force  in  relation  to  the  courts  of  the  United  States.  The  chan- 
cery jurisdiction  given  by  the  constitution  and  laws  of  the  United  States  is 
the  same  in  all  the  states  of  the  Union,  and  the  rule  of  decision  is  the  same 
in  all.     In  the  exercise  of  that  jurisdiction,  the  courts  of  the  United  States 
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are  not  governed  by  the  state  practice;  but  the  act  of  congress  of  1792,  c.  36, 
bas  provided  that  the  modes  of  proceeding  in  equity  suits  shall  be  according  to 
the  principles,  rules,  and  usages  which  belong  to  courts  of  equity,  as  contradis- 
tinguished from  courts  of  law.  And  the  settled  doctrine  of  this  court  is  that 
the  remedies  in  equity  are  to  be  administered,  not  according  to  the  state 
practice,  but  according  to  the  practice  of  courts  of  equity  in  the  parent  coun- 
try, as  contradistinguished  from  that  of  courts  of  law,  subject,  of  course,  to 
the  provisions  of  the  acts  of  congress,  and  to  such  alterations  and  rules  as,  in 
the  exercise  of  the  powers  delegated  by  those  acts,  the  courts  of  the  United 
States  may  from  time  to  time  prescribe.  Robinson  v.  Campbell,  3  Wheat. 
212,  4  L.  Ed.  372;  U.  S.  v.  Howland,  4  Wheat.  108,  4  L.  Ed.  526.  So  that,  in 
this  view  of  the  matter,  the  effect  of  the  injunction  granted  by  the  circuit 
court  was  to  be  decided  by  the  general  principles  of  courts  of  equity,  and  not 
by  any  peculiar  statute  enactments  of  the  state  of  Maryland." 

U.  S.  v.  Howland,  4  Wheat.  108,  4  L.  Ed.  52G;  Neves  v.  Scott,  13 
How.  267,  14  L.  Ed.  140;  Fordyce  v.  Du  Bose,  87  Tex.  78,  26  S.  W. 
1050. 

In  the  case  last  cited,  at  page  82,  87  Tex.,  and  page  1051,  26  S.  W., 
it  was  said  by  the  supreme  court  of  Texas: 

"The  legislature  of  a  state  has  no  more  authority  to  prescribe  rules  of  pro- 
cedure for  courts  of  the  United  States,  nor  to  limit  the  effect  of  judgments 
of  such  courts  rendered  in  the  exercise  of  their  constitutional  powers,  than 
congress  has  to  prescribe  rules  for  the  state  courts,  or  to  place  limitations 
upon  their  judgments  within  the  bounds  of  the  states.  *  *  *  The  sev- 
eral acts  of  the  legislature  upon  the  subject  of  receivers  do  not  purport  by 
their  language  to  affect  receivers  appointed  by  the  federal  courts  in  their  offi- 
cial capacity,  and  courts  will  construe  them  so  as  to  embrace  such  subjects 
as  the  legislature  had  the  authority  to  legislate  upon.  End.  Interp.  St.  §  271. 
These  acts  were  not  intended  to  affect  the  procedure  of  federal  courts  as  to 
receivers  appointed  by  such  courts." 

But  it  is  contended  by  the  appellant  that  by  section  2  of  the  act  of 
congress  of  August  13,  1888  (25  Stat.  436),  it  is  made  the  duty  of 
courts  of  the  United  States  to  obey  the  directions  of  the  state  statutes 
to  which  reference  has  been  made.    This  section  provides  as  follows: 

4,Sec.  2.  That  whenever  in  any  cause  pending  in  any  court  of  the  United 
States  there  shall  be  a  receiver  or  manager  in  possession  of  any  property, 
such  receiver  or  manager  shall  manage  and  operate  such  property  according 
to  the  requirements  of  the  valid  laws  of  the  state  in  which  such  property  shall 
be  situated,  in  the  same  manner  that  the  owner  or  possessor  thereof  would  be 
bound  to  do  if  in  possession  thereof:  Any  receiver  or  manager  who  shall  will- 
fully violate  the  provisions  of  this  section  shall  be  deemed  guilty  of  a  misde- 
meanor, and  shall,  on  conviction  thereof,  be  punished  by  a  tine  not  exceeding 
three  thousand  dollars,  or  by  imprisonment  not  exceeding  one  year,  or  by  both 
said  punishments,  in  the  discretion  of  the  court." 

It  will  be  observed  that  the  receiver  or  manager  is  enjoined  to  man- 
age and  operate  the  property  pursuant  to  the  requirements  of  state 
laws,  and  for  willful  violation  of  his  duty  he  is  subject  to  severe  pun- 
ishment. There  is,  however,  no  duty  resting  upon  the  court,  by  virtue 
of  the  act,  to  administer  property  in  its  hands  agreeably  to  the  laws 
of  the  states;  and  to  give  it  such  a  strained  and  unnatural  construc- 
tion would  impute  to  congress  the  purpose  and  intention,  without  the 
employment  of  apt  and  expressive  language,  to  seriously  impair  the 
constitutional  jurisdiction  of  the  courts  of  the  United  States  in  matters 
of  equitable  cognizance.  It  is  evident  that  the  act  of  congress  has  no 
application  to  the  present  case. 
43  C.C.A.— 12 
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In  reference  to  the  receivers'  certificates  to  which  objection  is  made 
by  the  appellant,  we  think  that  enough  has  been  said  in  the  cases  of 
First  Nat.  Bank  v.  Ewing  et  aL  and  Smith  v.  House  et  al.,ante,  to  show 
that  the  claims  thereby  represented  are  entitled  to  participate  in  the 
fund  equally  with  the  indebtedness  of  this  appellant.  And,  after 
a  careful  consideration  of  the  points  raised  and  discussed  by  counsel, 
we  are  of  opinion,  without  giving  special  attention  to  other  assign- 
ments of  error  which  are  very  general  in  their  nature,  that,  while 
slight  errors  may  have  been  committed,  the  ruling  of  the  court  was 
substantially  correct  in  its  classification  of  claims  which  accrued  for 
oj>erating  expenses  while  the  railway  was  managed  and  operated 
under  the  direction  of  the  court.  The  rule  for  the  payment  of  such 
claims,  and  the  one  which  the  circuit  court  seems  to  have  followed, 
was  clearly  laid  down  in  Union  Trust  Co.  v.  Illinois  M.  Rv.  Co.,  117 
TT.  S.  481,  6  Sup.  Ct.  834,  29  L.  Ed.  979,  where  it  was  said  by  Mr. 
Justice  Blatchford,  speaking  for  a  unanimous  court: 

"We  are  of  opinion  that  (with  the  exception  of  debts  for  taxes  and  receiv- 
ers* certificates  issued  to  borrow  money  to  pay  taxes,  or  to  discharge  tax 
liens)  there  should  be  no  priority  or  preference  among  the  debts  and  claims, 
whether  receivers*  certificates  or  other  debts,  which  are  allowed  precedence 
over  the  mortgage  bonds  of  any  road,  but  that,  they  should  all  stand  alike." 

The  decree  of  the  circuit  court  should  be  affirmed,  and  it  is  so  or- 
dered. 


(103  Fed.  197.) 

READ,  Collector,  T.  CERTAIN  MERCHANDISE  IMPORTED  BY  O.  G. 
HEMPSTEAD  &  SON. 

(Circuit  Court  of  Appeals,  Third  Circuit.    June  28,  1900.) 

No.  17. 

Customs  Duties— Scientific  Book— Free  List— Unbound  Sheets— Importa- 
tion— Statute — Construction. 

Act  Cong.  Aug.  27,  1894  (28  Stat.  508,  538,  par.  410),  exempts  from 
import  duties  books  devoted  to  original  scientific  research.  Paragraph 
311  makes  dutiable  all  printed  matter  not  specially  provided  for.  Jldd, 
that  printed  sheets  of  a  literary  work  of  original  scientific  research  con- 
stituted a  "book,"  within  paragraph  410,  and  so  were  not  dutiable  under 
paragraph  311,  though  imported  without  being  bound  or  stitched  together. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  East- 
ern District  of  Pennsylvania. 

F.  F.  Kane,  for  appellant. 
Thomas  S.  Gates,  for  appellee. 

Before  ACHESON  and  DALLAS,  Circuit  Judges,  and  BRAD- 
FORD, District  Judge. 

BRADFORD,  District  Judge.  The  only  question  pressed  on  this 
appeal  is  whether  printed  sheets  of  a  scientific  work  devoted  to  orig- 
inal scientific  research,  known  as  Politzer  on  the  Ear,  not  bound  nor 
stitched  together,  is  a  "book"  within  the  meaning  of  paragraph  410 
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of  the  tariff  act  of  August  27,  1894  (28  Stat.  508,  538),  and  as  euch 
not  dutiable.    That  section  is  as  follows: 

"410.  Books,  engravings,  photographs,  bound,  or  unbound,  etchings,  music, 
maps  and  charts,  which  shall  have  been  printed  more  than  twenty  years 
at  the  date  of  importation,  and  all  hydrographic  charts,  and  scientific  books 
and  periodicals  devoted  to  original  scientific  research,  and  publications  is- 
nued  for  their  subscribers  by  scientific  and  literary  associations  or  academies, 
or  publications  of  individuals  for  gratuitous  private  circulation  and  public 
documents  issued  by  foreign  Governments." 

It  is  claimed  by  the  appellant  that  the  sheets  were  dutiable  at  the 
rate  of  twenty-five  per  cent,  ad  valorem,  by  virtue  of  paragraph  311 
of  the  above  act,  which  reads  as  follows: 

"311.  Blank  books  of  all  kinds,  twenty  per  centum  ad  valorem:  books, 
Including  pamphlets  and  engravings,  bound  or  unbound,  photographs,  etch- 
ings, maps,  music,  charts,  and  all  printed  matter  not  specially  provided  for 
in  this  Act,  twenty-five  per  centum  ad  valorem." 

The  learned  judge  below  held  that  the  printed  sheets  were  included 
in  the  free  list,  saying: 

"As  to  the  third  question,  that  because  the  book  was  imported  in  unbound 
sheets  it  was  not  a  book  and,  therefore,  not  entitled  to  free  entry,  It  is  not 
necessary  to  say  more  than  that  no  such  narrow  definition  of  the  word  'book' 
can  be  accepted  by  the  Court.  The  statute  itself  does  not  undertake  to  make 
any  such  distinction.  The  collected  sheets  containing  in  orderly  and  connected 
fashion  the  record  of  the  intellectual  and  literary  work  of  the  author  is  a 
l)ook  unless  for  some  particular  and  special  purpose  a  narrower  definition 
is  prescribed  by  law.  The  object  of  the  statute  was  evidently  to  remove 
as  far  as  possible  obstructions  to  the  freest  possible  circulation  of  the  results 
of  original  scientific  inquiry  tending  to  the  advancement  of  learning  and  the 
benefit  of  humanity."    95  Fed.  067. 

We  are  in  entire  accord  with  the  views  thus  expressed.  The  sug- 
gestion of  a  practical  difficulty  confronting  a  United  States  appraiser 
in  ascertaining  from  the  unbound  sheets  the  character  of  the  work 
with  a  view  to  its  classification  under  the  tariff  act  we  regard  as  de- 
void of  force. 

The  decree  of  the  circuit  court  is  affirmed. 


(103  Fed.  200.) 

KELLOGG  v.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Sixth  Circuit.    July  13,  1000.) 

No.  822. 

1.  Criminal  Law— Verdict— Conflicting  Evidence— Appeal. 

Where  the  evidence  In  a  criminal  cause  is  conflicting,  and  there  is  some 
testimony  tending  to  support  the  verdict,  it  will  not  be  reversed  on  ap- 
peal;  it  not  being  the  province  of  the  appellate  court  to  weigh  evidence. 

2.  Same — Insanity— Presumption  as  to  Continuance. 

Where  the  defense  of  insanity  is  interposed  to  a  criminal  prosecution, 
it  is  proper  to  instruct  that,  if  the  defendant  is  shown  to  have  been  per- 
manently insane  before  the  crime,  the  presumption  would  be  that  't 
continued  and  existed  at  the  time  of  the  offense,  but  that  by  "perma 
nently  insane"  is  meant  Insanity  not  due  to  a  temporary  cause,  such  as 
delirium  tremens,  fever,  or  the  like. 
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8.  Same— Argument  op  Counsel— Withdrawal  of  Remark. 

Where  the  prosecuting  attorney,  in  refuting  the  assertion  that  he  was 
trying  to  convict  an  innocent  man,  refers  to  his  success  in  other  causes 
tried  at  the  term  as  vindicating  his  purposes,  and  the  court  sustains  an 
objection  to  such  reference,  whereupon  the  prosecutor  concedes  that  be 
should  not  have  made  it,  the  error  is  sufficiently  corrected,  not  being  so 
prejudicial  In  itself  as  to  necessitate  a  reversal. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Middle 
District  of  Tennessee. 

Ellis  Cocke  and  W.  H.  Washington,  for  plaintiff. 
A.  M.  Tillman,  for  defendant. 

Before  LUBTON,  DAY,  and  SEVEKENS,  Circuit  Judges. 

DAY,  Circuit  Judge.  Plaintiff  in  error  was  indicted  and  convicted 
in  the  circuit  court  for  violation  of  section  5421,  Rev.  St.  U.  S.,  in 
forging  the  affidavit  of  Carroll  Simpson  in  the  matter  of  the  claim  for 
pension  of  one  Melvina  Patton,  widow.  The  assignment  of  error 
principally  argued  in  the  briefs  and  the  oral  presentation  of  the  case 
concerns  the  defense  made  in  the  trial  court  that  the  plaintiff  in 
error  was  insane  at  the  time  of  the  commission  of  the  offense.  This 
was  purely  a  question  of  fact,  and  this  court  cannot  determine  a 
mere  question  of  the  weight  of  evidence.  It  is  a  well-settled  rule 
that,  if  the  verdict  of  the  jury  is  supported  by  any  competent  evi- 
dence, the  appellate  court  will  not  reverse  the  case  because  the  ver- 
dict may  be  against  the  weight  of  the  testimony.  Humes  v.  U.  S., 
170  U.  S.  210,  18  Sup.  Ct.  602,  42  L.  Ed.  1011;  Crumpton  v.  U.  S., 
138  U.  S.  361,  11  Sup.  Ct.  355,  34  L.  Ed.  958;  Moore  v.  U.  S.,  150  U. 
S.  57,  14  Sup.  Ct.  26,  40  L.  Ed.  422.  It  is  claimed  by  counsel  for 
plaintiff  in  error  that  there  is  no  testimony  in  the  record  contra- 
dicting that  which  showed  that  the  accused  was  at  the  time  of  the 
commission  of  the  offense  of  unsound  mind,  and  therefore  not  respon- 
sible for  his  acta  We  have  carefully  read  all  the*  testimony  sub- 
mitted, and  are  of  opinion  that  there  was  testimony,  competent  to 
go  to  the  jury,  tending  to  show  that  the  accused  was  of  sound  mind 
at  the  time  of  the  commission  of  the  offense.  It  is  not  within  our 
province  to  review  this  testimony.  It  is  sufficient  to  say  that  there 
was  a  conflict  in  the  evidence,  which,  having  been  decided  in  the 
court  below,  cannot  be  brought  into  review  here. 

2.  At  the  conclusion  of  the  charge  of  the  court  below,  which  we 
have  also  carefully  examined,  in  view  of  the  importance  of  this  case 
to  the  accused,  counsel  for  plaintiff  in  error  expressed  entire  satis- 
faction with  the  charge  except  that  he  asked  an  additional  one,  to 
wit; 

"If  Insanity  Is  shown  to  exist  at  any  time,  It  Is  presumed  to  continue." 

To  this  the  court  responded : 

"I  will  say  that  If  general  insanity  Is  shown  at  any  time,  It  would  be  pre- 
sumed to  continue  until  the  contrary  Is  shown.  That  would  be  general  in- 
sanity as  distinguished  from  mere  delusion." 

This  modification  seems  to  have  been  satisfactory  to  counsel, — 
at  least,  no  exception  was  taken;  and  the  next  day,  at  the  request  of 
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defendant's  counsel,  the  jury  was  recalled,  and  this  additional  charge 
was  given: 

'•If  the  defendant  is  shown  in  the  proof  to  have  been  permanently  insane 
before  the  commission  of  the  offense,  the  presumption  would  be  that  it  con- 
tinued and  existed  at  the  time  of  its  commission.  By  'permanently  insane'  is 
meant  insanity  not  due  to  a  temporary  cause,  such  as  delirium  tremens  or 
temporary  disease  or  fever,  or  other  temporary  cause  which  passes  away." 

In  view  of  this  state  of  the  record,  treating  the  case  as  if  an  ex- 
ception had  been  taken  to  the  modification  of  the  request  of  counsel 
for  plaintiff  in  error,  we  are  of  opinion  that  the  court  did  not  err 
in  the  charge  given  to  the  jury.  In  what  was  said  in  response  to  the 
request,  and  the  charge  given  the  next  day  at  the  request  of  counsel 
for  plaintiff  in  error,  the  jury  was  given  to  understand  that  permanent 
insanity,  once  established,  might  be  presumed  to  continue  and  sti'l 
exist  at  the  time  of  the  alleged  offense.  The  difference  between  such 
insanity  and  the  temporary  want  of  responsibility,  such  as  one  might 
have  when  suffering  from  delirium  tremens  or  temporary  delusion, 
and  the  like,  was  properly  called  to  the  attention  of  the  jury.  The 
entire  charge  was  fair,  and  carefully  conserved  all  the  rights  of  the 
accused. 

3.  The  only  other  assignment  of  error  relates  to  the  alleged  miscon- 
duct of  the  district  attorney  in  the  argument.  Upon  this  subject  the 
court  found  the  following  facts: 

"In  the  argument  of  the  case,  one  of  the  defendant's  attorneys  said  before 
the  jury,  in  effect,  that  the  prosecution  was  undertaking  to  go  too  far  in  the 
case,  and  was  undertaking  to  convict  and  punish  a  man  who  was  in  fact  in- 
sane, and,  in  effect  that  this  was  carrying  zeal  in  the  prosecution  too  far. 
In  reference  to  this  part  of  the  argument  for  defendant,  the  district  attorney, 
in  effect,  denied  that  the  prosecution  had  any  desire  or  purpose  to  convict  a 
man  who  was  not  guilty,  or  to  punish  a  man  who  was  not  sane,  and  that  in 
paying  so  he  spoke,  not  only  for  himself,  but  for  the  other  officers  connected 
with  the  prosecution,  and  that  the  verdicts  of  the  juries  in  the  cases  so  far 
tried  at  this  term  vindicated  them  in  this  respect  and  showed  that  the  prose- 
cutions were  well  founded.  Thereupon  one  of  the  counsel  for  defendant  ob- 
jected to  this  statement  In  the  district  attorney's  argument,  and  the  court  sus- 
tained the  objection,  ruling  that  such  a  statement  was  Improper  to  be  made 
before  the  jury,  whereupon  the  district  attorney,  in  effect,  conceded  that  the 
statement  should  not  have  been  made." 

The  reference  to  the  trial  of  other  cases  and  the  success  of  other 
prosecutions  was  improper  and  unnecessary  to  the  proper  presenta- 
tion of  the  case  on  trial  to  the  jury.  When  the  remark  was  made 
it  was  objected  to  by  counsel  for  the  prisoner.  The  court  promptly 
sustained  the  objection,  ruling  that  such  a  statement  was  improper 
to  be  made  to  the  jury.  The  district  attorney  did  not  insist  upon  the 
argument,  but  admitted  that  it  should  not  have  been  made.  No 
exception  was  taken  to  the  action  of  the  court.  Indeed,  none  could 
have  been.  Had  a  further  instruction  been  desired  upon  the  sub- 
ject, the  attention  of  the  court  should  have  been  called  thereto,  and 
doubtless  an  instruction  would  have  been  given  in  line  with  the  rul- 
ing made  by  the  judge  when  the  matter  was  called  to  his  attention. 
We  perceive  no  error  in  the  action  of  the  court,  or  such  misconduct 
in  the  making  of  the  argument  as  will  permit  us  to  disturb  the  verdict 
and  judgment  of  the  court  below.    We  think  the  language  of  the  su- 


Digitized  by  VjOOQIC 


182  43  C.  C.  A.  REPORTS. 

preme  court  in  the  case  of  Dunlop  v.  TT.  S.,  165  U.  S.  498,  17  Sup.  Ct. 
379,  41  L.  Ed.  803,  applicable  to  this  cause: 

"To  this  language  counsel  for  defendant  excepted.  The  court  held  that  it 
was  improper,  and  the  district  attorney  immediately  withdrew  it.  The  action 
of  the  court  was  commendable  In  this  particular,  and  we  think  this  ruling, 
and  the  immediate  withdrawal  of  the  remark  by  the  district  attorney,  con- 
doned his  error  in  making  it.  *  *  *  There  Is  no  doubt  that,  in  the  heat 
of  the  argument,  counsel  do  occasionally  make  remarks  that  are  not  justified 
by  the  testimony,  and  which  are  or  may  be  prejudicial  to  the  accused.  In 
such  cases,  however,  if  the  court  interfere,  and  counsel  promptly  withdraw  the 
remark,  the  error  will  generally  be  deemed  to  be  cured.  If  every  remark 
made  by  counsel  outside  of  the  testimony  were  ground  for  a  reversal,  com- 
paratively few  verdicts  would  stand,  since,  in  the  ardor  of  advocacy  and  the 
excitement  of  trial,  even  the  most  experienced  counsel  are  occasionally  car- 
ried away  by  this  temptation." 

See,  also,  Crumpton  v.  U.  S.,  138  TJ.  S.  361,  11  Sup.  Ct.  355,  34  L. 
Ed.  958. 

A  careful  examination  of  the  record  discloses  no  error  prejudicial 
to  the  plaintiff  in  error,  and  the  judgment  of  the  court  below  will  be 
affirmed. 


(103  Fed.  203.) 

HARPER  &  BROS.  v.  LAKE  et  al. 

(Circuit  Court  of  Appeals.  Third  Circuit.    June  1,  1900.) 

No.  19. 

Unfair  Competition— Books  Rklating  to  Same  Subject— Sim ilauitt  of  Ti- 
tles. 

Complainant  published  a  book  entitled:  "Farthest  North.  Nanseu."— 
composed  chiefly  by  Dr.  Nansen  in  Norwegian,  and  translated  into  English. 
Afterwards  defendants  published  a  work  under  the  name:  "The  'Frain* 
Expedition.  Nansen  in  the  Frozen  World.  Including  earlier  Arctic  Ex- 
plorations,"—which  contained  part  of  the  same,  or  substantially  the  same, 
literary  matter  as  complainant's  book,  relating  to  the  polar  voyage  of  Dr. 
Nansen,  and  also  a  number  of  similar  portraits  and  illustrations,  together 
with  an  account  of  sundry  earlier  expeditions.  It  differed  from  complain- 
ant's book,  however,  so  much,  in  cover,  outside  title,  and  title  page,  that 
no  one  of  ordinary  intelligence  could  mistake  the  one  for  the  other.  Held 
that,  in  the  absence  of  proof  that  defendants  had  practiced  fraud  or  decep- 
tion in  the  sale  of  their  book,  complainant  was  not  entitled  to  an  Injunc- 
tion on  the  ground  of  unfair  competition.! 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania. 

A.  T.  Gurlitz,  for  appellant. 
Hector  T.  Fenton,  for  appellees. 

Before  ACHESOX  and  GRAY,  Circuit  Judges,  and  BRADFORD, 

District  Judge. 

BRADFORD,  District  Judge.     This  is  an  appeal  from  the  decree 
of  the  circuit  court  for  the  eastern  district  of  Pennsylvania  dismissing 

i  Unfair  competition  in  trade,  see  notes  to  Scheuer  y.  Muller,  20  C.  C.  A. 
165,  and  Lare  v.  Harper  &  Bros.,  30  C.  O.  A.  370. 
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the  bill  of  the  appellant,  complainant  below.  93  Fed.  989.  The  bill 
charges  unfair  competition  in  trade  and  violation  of  certain  alleged 
copyrights.  The  case  was  before  this  court  several  terms  ago  on  an 
appeal  from  an  interlocutory  decree  awarding  a  preliminary  injunc- 
tion. Lare  v.  Harper  &  Bros.,  30  C.  C.  A.  373,  86  Fed.  481.  On  the 
evidence  then  submitted  the  court  held  that  the  complainant  had  failed 
to  sustain  its  bill  on  either  ground,  and  accordingly  reversed  the  de- 
cree. The  case  is  now  before  us  on  plenary  proofs.  The  appellant 
lias  on  the  market  for  sale  a  book  entitled  on  its  outside  cover 
"Farthest  North.  Nansen,"  which  consists  of  an  English  translation 
of  an  account  of  the  recent  Norwegian  polar  expedition  conducted  by 
Dr.  Fridtjof  Nansen,  composed  by  him  in  the  Norwegian  language/ 
and  of  the  report  of  Otto  Sverdrup  relating  to  the  drifting  of  the 
steamer  Fram,  composed  by  the  latter  in  the  Norwegian  and  trans- 
lated into  the  English  language.  The  appellees  publish  and  sell  a 
book  entitled  on  its  outside  cover  "The  'Fram'  Expedition.  Nansen 
in  the  Frozen  World.  Including  earlier  Arctic  Explorations,"  con- 
taining part  of  the  same  or  of  substantially  the  same  literary  matter 
found  in  the  appellant's  book,  also  portraits  and  pictorial  illustrations 
similar  to.  those  made  use  of  by  the  appellant,  and  accounts  of  sundry 
arctic  expeditions  prior  to  Dr.  Nansen's  polar  voyage.  The  book  of 
the  appellees  so  differs  from  that  of  the  appellant  in  cover,  outside  title 
and  title  page  that  no  one  of  ordinary  intelligence  seeing  both  of  them 
could  confound  the  two.  This  court  when  the  case  was  last  before  it 
said: 

"The  complainant  was  not  entitled  to  a  monopoly  in  the  subject  of  arctic 
explorations;  nor  had  It  an  exclusive  right  to  publish  and  sell  books  relating  to 
Xansen's  polar  expedition.  That  subject  was  open  to  the  world.  Nor  had  the 
complainant  an  exclusive  right,  as  against  the  defendants,  to  the  use  of  the 
words  'The  "Fram*'  Expedition.  Nansen  in  the  Frozen  World,'  or  of  any  of 
them.  There  can  be  little  doubt  that  Nansen's  exploits  served  to  kindle  popu- 
lar interest  in  arctic  explorations.  In  fact  the  record  discloses  that  they 
were  the  proximate  cause  of  the  publication  by  the  defendants  of  their  book. 
Kut  this  circumstance  does  not  in  the  least  militate  against  good  faith  or  fair 
dealing  on  their  part.  It  appears  that  months  before  Nansen  began  to  write 
an  account  of  the  expedition  the  defendants  had  determined  to  publish  a  book 
on  that  and  kindred  subjects.  Nor  does  the  appearance  or  title  of  the  defend- 
ants' book  disclose  any  intent  to  indulge  in  unfair  competition  with  the  com- 
plainant. Certainly  the  difference  between  the  two  books  is  obvious  to  any 
ordinary  customer  of  such  works.  *  *  *  There  is  nothing  deceptive  In 
the  cover,  outside  title  or  title  page  of  the  defendants'  book.  Those  titles, 
taken  in  conjunction,  are  fairly  descriptive  of  the  subject  matter  of  the  volume. 
They  radically  differ  from  the  outside  title  and  title  page  of  the  complainant's 
book.  Comparing  the  two  works,  we  are  unable  to  perceive  that  any  ordinary 
customer  of  such  books  possessing  common  intelligence  should,  in  the  absence 
of  actual  fraud  practiced  upon  him,  mistake  the  one  for  the  other,  without 
gross  carelessness  on  his  part." 

If  it  were  true  that  the  appellees  had  practiced  fraud  or  decep- 
tion in  palming  off  their  book  as  the  book  of  the  appellant  an  injunc- 
tion undoubtedly  would  lie  against  such  unfair  and  fraudulent  con- 
duct, but  it  would  by  no  means  follow  that  the  injunction  should  be  so 
broad  as  wholly  to  suppress  the  publication  and  sale  of  a  book  which 
the  appellees  would  have  a  right  to  put  on  the  market  by  fair  and 
proper  means.    On  the  evidence,  however,  we  are  not  satisfied  that 
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the  appellees  have  practiced  fraud  or  deception  in  the  sale  of  then- 
book.  Certainly  the  prospectus  they  use  in  selling  their  book  on 
subscription  and  which  is  exhibited  by  their  canvassing  agents  is  not 
calculated,  in  the  absence  of  fraudulent  representations,  to  mislead 
anyone  into  the  belief  that  he  is  subscribing  for  or  purchasing  the 
appellant's  book.  We  think  that  the  charge  of  unfair  competition 
by  the  appellees  has  not  been  sustained.  The  remaining  point  in  the 
case  relates  to  alleged  violation  by  the  appellees  of  rights  claimed  by 
the  appellant  to  have  been  secured  to  it  by  copyright.  Careful  ex- 
amination of  the  evidence  has  satisfied  us  that  this  charge  is  not  sus- 
tainable. All  the  text,  portraits  and  pictorial  illustrations  contained 
in  the  appellees'  book  they  had  a  right,  certainly  as  against  the  ap- 
pellant, to  use  and  publish.  All  of  them  were  obtained  from  sources 
to  which  the  appellees  resorted  without  involving  the  breach  of  any 
right  of  the  appellant. 
'The  decree  of  the  Circuit  Court  is  affirmed. 


(103  Fed.  209.) 

DUDLEY  v.  BOARD  OF  COM'RS  OF  LAKE  COUNTY. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    May  29,  1900.) 

No.  1,398. 

Circuit  Court  op  Appeals— Jurisdiction. 

The  circuit  court  of  appeals  is  without  jurisdiction  to  review  the  Judg- 
ment of  a  circuit  court  dismissing  a  suit  on  a  motion  challenging  its  juris- 
diction.! 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Colorado. 

H.  B.  Johnson,  Daniel  E.  Parks,  and  Edmund  F.  Richardson,  for 
plaintiff  in  error. 

C.  Cavender,  C.  S.  Thomas,  W.  H.  Bryant,  and  H.  H.  Lee,  for  de- 
fendant in  error. 

Before  CALDWELL,  SANBORN,  and  THAYER,  Circuit  Judges 

SANBORN,  Circuit  Judge.  A  motion  is  made  to  dismiss  the  writ 
of  error  in  this  case  on  the  ground  that  this  court  is  without  juris- 
diction to  hear  and  determine  the  question  it  presents.  In  the  court 
below,  the  jurisdiction  of  the  circuit  court  was  challenged,  and  was 
decided  in  favor  of  the  defendant.  As  that  disposed  of  the  case,  the 
plaintiff  should  have  had  the  question  of  jurisdiction  certified,  and 
should  have  taken  a  writ  of  error  directly  to  the  supreme  court.  He 
had  that  right,  and,  as  he  had  the  absolute  right  to  a  review  of  this 
question  in  the  supreme  court,  he  had  no  right  to  a  review  of  it  in 
this  court.  The  motion  to  dismiss  the  writ  is  granted  upon  the  au- 
thority of  Evans-Snider-Buel  Co.  v.  McCaskill,  41  C.  C.  A.  577,  101 
Fed.  658,  and  U.  S.  v.  Jahn,  155  U.  S.  109,  114,  15  Sup.  Ct.  39,  39  L. 
Ed.  87. 

i  Jurisdiction  of  circuit  court  of  appeals,  see  note  to  Emigration  Co.  v.  Gal- 
legos,  32  C.  C.  A.  475. 
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(103  Fed.  212.) 
PEOPLE'S  TELEPHONE  &  TELEGRAPH  CO.  et  al.  v.  EAST  TENNESSEE 

TELEPHONE  CO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit.    July  13,  1900.) 
No.  786. 

1.  Injunction— Trespass— Evidence. 

Evidence  that  defendant,  a  competing  telephone  company,  sold  to  those 
of  its  patrons  using  also  the  plaintiff's  telephone,  and  assisted  them  in 
Installing,  desk  telephones,  with  switches  and  wires  connecting  the  lines 
of  both  companies  in  such  manner  as  that  with  one  telephone  the  user 
could  transmit  and  receive  messages  through  either  system  at  his  pleas- 
ure, is  sufficient  to  support  the  granting  o!  a  preliminary  injunction  re- 
straining defendant  from '  installing  or  maintaining  connection  with  the 
property  of  the  plaintiff,  although  the  making  and  using  of  the  connection 
by  the  patrons  does  not  in  any  way  benefit  the  defendant,  except  as  it 
sells  and  furnishes  material  for  such  purpose. 

2.  Same— Parties— Appeal. 

The  failure  of  plaintiff  to  join  the  patrons  using  such  desk  telephone  and 
switch  of  defendant  is  not  available  as  an  objection  to  the  granting  of 
an  injunction,  when  raised  for  the  first  time  on  appeal,  where  there  are 
sufficient  parties  before  the  court  who  are  amenable  to  its  decree  to 
enable  it  to  award  a  substantial  remedy. 
8.  Same— Right  to  Object. 

Where  the  facts  pleaded  In  a  bill  for  an  injunction  show  the  defendant 
to  be  a  trespasser,  he  cannot  be  heard  to  complain  that  his  co-trespassers 
are  not  joined  as  defendants. 

4.  Federal  Courts— Jurisdiction— Citizenship— Pleading. 

The  description  of  complainant,  in  the  title  of  a  bill  filed  by  a  resident  of 
Tennessee,  as  "duly  Incorporated  under  the  laws  of  the  state  of  Kentucky," 
Is  a  sufficient  allegation  of  citizenship  of  complainant  to  support  the  juris- 
diction of  the  circuit  court  of  the  United  States,  as  against  an  objection 
raised  for  the  first  time  on  appeal,  although  there  Is  no  direct  averment 
in  the  bill  that  complainant  is  a  citizen  of  a  different  state  from  that  of  the 
defendant. 

5.  Same— Amount  in  Controversy— Pleading. 

Where,  in  a  bill  for  an  injunction  and  for  damages  because  of  defend- 
ant's trespass  upon  plaintiff's  right  of  property,  the  sum  of  $3,000  is 
claimed,  and  although  there  is  reasonable  ground  for  believing  that  the 
damages  already  incurred  do  not  amount  to  the  sum  necessary  to  give 
the  circuit  court  jurisdiction,  yet  it  seems  probable  that  the  value  of  the 
right  of  property  sought  to  be  preserved  from  the  anticipated  disturbance 
is  worth  more  than  that  sum,  the  bill  will  not  be  dismissed  upon  objection, 
made  for  the  first  time  upon  appeal,  that  it  is  not  shown  that  the  value 
of  the  matter  in  controversy  is  sufficient  to  give  the  circuit  court  jurisdic- 
tion. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Tennessee. 

This  case  is  brought  here  by  an  appeal  taken  by  the  defendants  in  the 
court  below  from  an  order  there  entered  granting  an  injunction  upon  a  bill 
filed  by  the  East  Tennessee  Telephone  Company  for  the  purpose  of  restrain- 
ing said  defendants  from  making  or  maintaining  connections  by  means  of 
wires,  switches,  or  other  devices  with  the  wires  or  other  property  of  the  com- 
plainant The  facts  material  to  the  question  involved  in  the  controversy  are 
these:  About  18  years  ago  the  East  Tennessee  Telephone  Company,  a  corpo- 
ration organized  under  the  laws  of  Kentucky,  established  in  the  city  of  Knox- 
ville,  Tenn.,  and  other  near-by  localities,  a  telephone  system  for  the  use  of  the 
patrons  it  secured  there.  This  system  was  of  the  usual  kind,  operated  by  wires 
running  to  the  telephones  located  in  the  offices  or  residences  of  its  patrons  re- 
spectively.   The  telephones,  wires,  and  all  other  apparatus  employed  for  the 
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purpose  were  aud  continued  to  be  the  property  of  the  Blast  Tennessee  Tele- 
phone Company.  The  use  of  the  telephone  was  granted  to  the  patron,  and  the 
service  of  the  company's  system  secured  to  him,  at  a  certain  fixed  rental  or 
rate.  Four  or  five  years  ago  the  defendant,  the  People's  Telephone  &  Tele- 
graph Company  was  incorporated  under  the  laws  of  Tennessee  for  the  purpose, 
among  others,  of  furnishing  telephone  conveniences  to  people  in  the  same  ter- 
ritory, and  this  company  has  become  a  keen  competitor  with  the  East  Tennes- 
see Telephone  Company  for  the  patronage  of  the  public.  Many  persons  used 
both  systems,  and  some  time  before  the  tiling  of  the  bill  the  appellant  began 
selling  and  assisting  those  of  its  patrons  using  both  telephones  in  installing 
desk  telephones,  with  switches  and  wires  connecting  the  lines  of  both  com- 
panies in  such  manner  as  that  with  one  telephone  the  user  could  transmit  and 
receive  messages  through  either  system  at  his  pleasure.  The  appellee  com- 
plained of  this,  but  the  appellant,  claiming  the  right  to  do  what  it  was  doing, 
persisted,  and  indicated  its  purpose  to  continue  its  practice.  Thereupon  the 
complainant  filed  this  bill,  aud  moved  for  an  injunction.  An  order  to  show 
eause  was  made,  and  the  defendants  filed  an  answer  and  accompanying  affi- 
davits In  opposition.  Upon  the  hearing  Judge  Clark  granted  the  preliminary 
injunction  prayed,  restraining  the  defendants  from  installing  or  maintaining 
connection  by  the  defendants  with  the  property  of  the  complainant 

Leon  Jourolmon,  for  appellants. 
Walter  S.  Roberts,  for  appellee. 

Before  UTRTON,  DAY,  and  SfiVEREXS,  Circuit  Judges. 

SEVERENS,  Circuit  Judge,  having  stated  the  case  as  above,  de- 
livered the  opinion  of  the  court. 

The  assignments  of  error,  omitting  such  as  are  not  specific  enough 
to  require  attention,  are  all  closely  related,  and  may  be  considered 
under  a  few  heads.  It  is  urged  that  there  was  error  in  granting  the 
injunction,  because  it  appears  from  the  record  that  the  defendants 
had  not  made  the  connections  complained  of,  and  were  not  intending 
to  do  so.  The  contention  is  that  it  is  only  the  patrons  who  are  mak- 
ing these  connections,  and  that,  as  the  answer  puts  it,  "complainant 
has  sued  the  wrong  persons."  But  it  seems  to  us  that  no  mistake  has 
been  made  in  this  particular.  The  participation  of  the  defendant 
telephone  company  in  effecting  the  connections  with  the  complain- 
ant's lines  is  but  thinly  veiled  in  the  answer.  Referring  to  the  first 
occasion  when  a  subscriber  had  discovered  the  way  and  had  effected 
the  connection,  the  answer  states  that : 

"When  defendants  learned  of  this  connection,  they  made  no  objection  to  it. 
and  in  fact  thought  it  a  convenience  that  its  patrons  had  a  right  to  enjoy,  and 
one  that  was  a  real  advantage  to  the  complainant  company,  as  it  saved  the  use 
of  its  battery  and  wall  'phone.  As  various  common  patrons  of  the  two  com- 
panies saw  and  heard  of  this  convenience,  they  made  application  to  these  de- 
fendants for  desk  sets,  with  the  necessary  switch  and  wire  to  make  said  con- 
nection, and  defendants  supplied  them  with  the  same;  but  no  agent  or  em- 
ploy6  of  the  defendants  has  ever  made  any  connection  with  any  wire  or 
instrument  of  complainant,  defendant  Duncan  having  expressly  notified  parties 
applying  for  desk  sets  that  his  employes  would  not  make  connection  with 
complainant's  wires  or  'phones,  but  that  the  applicant  would  have  to  make 
same,  if  he  desired  it,  on  his  own  responsibility." 

And  again,  in  paragraph  5  of  the  answer,  it  is  said: 

"As  before  stated,  no  eraployG  of  the  defendant  company  nor  defendant  J. 
C.  Duncan  has  ever  made  any  connection  with  complainant's  lines,  but  de- 
fendant J.  C.  Duncan,  as  general  manager,  has  leased  to  the  subscribers  of 
the  defendant  company  desk  sets,  switches,  and  wires,  capable  of  such  a  con- 
nection, and  has  had  his  employes  place  said  desk  sets,  switches,  and  wires 
for  connection  with  defendant's  desk  'phones,  and  upon  inquiry  and  at  the  re- 
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quest  of  subscribers  to  both  companies  obtaining  desk  sets,  defendant  J.  C. 
Duncan  explained  the  practicability  and  method  of  connecting  a  desk  'phone 
with  the  lines  of  both  companies,— information  that  any  ordinary  mechanic 
could  give,— but  in  every  instance  notified  the  applicant  that  neither  he  nor  any 
of  his  co-defendant's  employe's  would  make  any  connection  with  complainant's 
lines  or  'phones.  These  things  defendants  had  a  legal  right  to  do,  and  still 
have  such  right." 

The  judge  before  whom  the  motion  was  made  had,  we  think,  suffi- 
cient evidence  before  him  to  justify  his  conclusion  that  the  defendant 
telephone  company  was  co-operating  in  the  unlawful  invasions  of  the 
other  company's  property  rights  which  were  alleged  in  the  bill.  And 
he  might  not  unreasonably  conclude  his  inference  was  right  when  he 
l>erceived  the  vigor  with  which  the  right  claimed  was  defended.  In 
this  connection  it  is  proper  to  take  notice  of  the  suggestion  in  the 
assignments  of  error  that  the  making  and  using  the  connection  by 
the  patrons  "had  not  in  any  way  benefited  the  defendants  except  in 
so  far  as  they  sold  and  furnished  material  for  such  purpose/'  But, 
if  it  were  material  that  the  defendant  company  should  be  benefited 
in  order  to  make  its  conduct  unjustifiable,  it  is  easy  to  see  the  ad- 
vantage it  would  gain  by  thus  bringing  its  lines  and  telephones  into 
communication  with  those  of  the  other  company.  There  is  evidence 
in  the  record,  and  it  seems  quite  credible,  that  the  bringing  into  com- 
munication of  the  two  systems  in  this  way  injuriously  affects  the 
apparatus,  and  disturbs  the  operation  of  the  service.  It  is  not  nec- 
essary to  go  into  a  discussion  to  demonstrate  so  plain  a  proposition 
as  that  the  complainant's  rights,  as  the  owner  of  the  lines  and  ap- 
paratus installed  and  operated  by  it,  were  not  subject  to  be  invaded 
in  the  manner  complained  of.  We  have 'already  referred  to  the  ob- 
jection that  the  patrons  are  not  made  defendants.  As  it  is  made  a 
distinct  ground  of  one  of  the  assignments  of  error  that  they  are  nec- 
essary parties,  it  seems  proper  to  refer  to  the  subject  more  at  length. 
In  the  first  place,  there  was  no  demurrer  to  the  bill  on  that  ground, 
nor  was  it  distinctly  taken  by  the  answer.  The  point  is  first  made 
on  the  appeal.  The  courts  are  not  inclined  to  favor  this  defense 
when  it  is  postponed  to  the  hearing  in  the  appellate  court.  It  will 
not  be  listened  to  if  there  are  sufficient  parties  before  the  court  who 
are  amenable  to  its  decree  to  enable  the  court  to  award  a  substantial 
remedv.  Society  v.  Watson,  37  U.  S.  App.  141,  15  (\  C.  A.  (532,  68 
Fed.  730;  Cowen  v.  Adams,  24  C.  €.  A.  198,  78  Fed.  53C>;  McGahan 
v.  Bank,  150  U.  8.  218,  15  Sup.  Ct.  347,  39  L.  Ed.  403.  Besides,  the 
defendant  is,  if  the  facts  be  as  they  appear  on  this  motion,  a  tres- 
passer, and  has  no  substantial  ground  for  claiming  that  co-trespassers 
should  be  joined  with  it.  The  complaipant  may,  if  it  sees  fit,  refrain 
from  pursuing  them.     It  owes  no  duty  to  the  defendant  to  do  so. 

Another  ground  of  defense  newly  raised  in  this  court  is  that  the 
complainant  wholly  fails  to  show  diverse  citizenship  of  the  parties, 
and  in  support  of  this  contention  it  is  urged  that  "the  allegation  that 
complainant  is  a  nonresident  of  Tennessee  is  not  equivalent  to  the 
allegation  that  it  is  a  citizen  of  another  state," — a  proposition  which 
might  be  admitted.  And  it  is  true  that  there  is  no  direct  averment 
in  the  bill  that  the  complainant  is  a  citizen  of  another  state  than 
Tennessee.  But  this  is  not  indispensably  necessary.  If  it  appears 
by  way  of  description  in  any  part  of  the  pleadings  or  process  that  the 
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requisite  diversity  of  citizenship  exists,  that  is  sufficient  wh^re  the 
question  is  first  raised  on  an  appeal.  Gordon  v.  Bank,  144  TJ.  S.  97, 
12  Sup.  Ct.  657,  36  L.  Ed.  360;  Ward  v.  Manufacturing  Co.,  12  TJ.  S. 
App.  295,  5  C.  C.  A.  538,  56  Fed.  437.  And  see  Maddox  v.  Thorn, 
23  U.  S.  App.  189,  8  C.  C.  A.  574,  60  Fed.  217.  The  pleader  has  en- 
titled the  bill  in  the  case,  and  therein  described  the  complainant  as 
"duly  incorporated  under  the  laws  of  the  state  of  Kentucky,"  and  al- 
though this  may  be  regarded  as  informal,  it  is  substantially  equiva- 
lent to  the  not  unusual  preface  wherein  it  is  stated  that  the  plaintiff, 
a  citizen  of  some  named*  state,  brings  this  his  bill  against,  etc.  If 
the  allegation  of  the  citizenship  of  complainant  is  not  technically  in 
due  form,  we  think  it  sufficient  for  this  belated  objection. 

A  further  new  objection,  not  mentioned  in  the  assignment  of  errors, 
is  that  it  is  not  shown  by  the  bill  that  the  value  of  the  matter  in 
controversy  requisite  to  give  jurisdiction  is  at  stake.    The  bill  prays 
for  an  injunction,  and  also  for  a  decree  for  the  damages  already  in- 
curred, and  claims  for  the  latter  the  sum  of  |3,000.    No  estimate  is 
put  or  amount  claimed  for  the  value  of  the  right  the  invasion  of 
which  is  anticipated.    We  should  be  disposed  to  agree  with  counsel 
for  the  appellants  that  there  is  no  reasonable  ground  shown  for  be- 
lieving that  the  damages  already  incurred  amount  to  so  much  as 
$2,000,  but  it  seems  to  us  very  probable  that  the  value  of  the  right 
to  preserve  the  property  of  the  complainant  from  the  anticipated 
disturbance  is  more  than  that  sum.    If  this  objection  had  been  taken 
in  the  court  below,  it  is  reasonable  to  suppose  that  court  would  have 
allowed  an  amendment  which  would  have  made  more  certain  this 
ground  of  jurisdiction.    And  this  would  have  been  permissible.    Carr 
v.  Fife  (C.  C.)  45  Fed.  209;  Carr  v.  Fife,  156  U.  S.  494,  15  Sup.  Ct. 
427,  39  L.  Ed.  508.    But  the  rule  applicable  at  this  stage  of  the 
progress  of  the  case  is  that,  in  order  to  justify  this  court  in  directing 
the  dismissal  of  the  bill,  we  should  be  clearly  satisfied  that  the  nec- 
essary amount  is  not  involved.    This  change  in  the  attitude  of  the 
court  towards  such  questions  arises  upon  the  presumption  that  the 
necessary  facts  do,  in  truth,  exist,  else  their  existence  would  have 
been  promptly  challenged,  instead  of  being  tacitly  assented  to,  and 
the  objection  subsequently  presented  in  a  court  which  has  no  power 
to  amend  the  record.    In  the  case  of  Insurance  Co.  v.  Nobles  (C.  C.) 
63  Fed.  641,  Judge  Dallas,  at  the  circuit,  declined  to  dismiss  the 
bill  on  account  of  the  defective  statement  of  the  facts  in  reference  to 
the  sum  involved,  and  gave  the  complainant  leave  to  amend  his  bill 
in  that  regard.    A  similar  question  to  that  now  presented  came  be- 
fore this  court  in  Butchers'  &  Drovers'  Stock- Yard  Co.  v.  Louisville 
&  N.  R  Co.,  31  U.  S.  App.  252,  14  C.  C.  A.  290,  67  Fed.  35,  where 
the  jurisdiction  was  sustained  on  appeal,  although  the  allegation  of 
the  amount  involved  was  quite  as  defective  as  in  the  present  instance, 
it  appearing  that  the  point  had  not  been  made  in  the  court  below. 
So,  also,  in  the  case  of  Edison  Electric  light  Co.  v.  Peninsular  Light, 
Power  &  Heat  Co.  (C.  C.)  95  Fed.  669;  s.  c.  on  appeal  (C.  C.  A.)  101 
Fed.  831,1 — a  case  very  similar  to  this  in  respect  to  the  present- 
where  the  user  of  the  current  was  not  made  a  party  in  a  suit  for  in- 

i  4»  C.  C.  A.  479. 
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fringement  against  an  alleged  contributor,  and  no  objection  on  that 
account  had  been  made  in  the  pleadings  or  at  the  hearing.  The 
court  regarded  it  as  waived,  and  proceeded  to  a  decree  upon  the 
merits.  This  decree  was  subsequently  affirmed  by  this  court,  a  course 
which  would  not  have  been  permissible  if  there  was  a  want  of  parties 
indispensable  to  the  jurisdiction.  In  these  circumstances  we  are  of 
opinion  that,  in  the  face  of  the  objections  taken  before  the  judge  who 
allowed  the  injunction,  his  discretion  was  fairly  exercised,  and  that 
the  objections  to  the  jurisdiction  now  raised  are  not  fatal.  We  shall 
therefore  direct  the  order  appealed  from  to  be  affirmed,  and  that  the 
cause  be  remanded  to  the  circuit  court,  with  instruction  to  grant 
leave  to  the  complainant  to  amend  its  bill  so  as  to  more  certainly 
allege  the  jurisdictional  facts  in  respect  to  the  value  of  the  matter 
in  controversy  and  the  citizenship  of  the  complainant.  It  is  so  or- 
dered. 


(103  Fed.  227.) 

LAKE  SHORE  &  M.  S.  RY.  CO.  et  al.  v.  FELTON. 

(Circuit  Court  of  Appeals,  Sixth  Circuit.    June  15,  1900.) 

No.  7GC. 

1.  Receivers— Remedies— Proceeding  by  Petition. 

A  proceeding  by  a  receiver  to  enjoin  another  from  interfering  with  his 
possession  of  property  may  properly  be  by  petition  in  the  suit  in  which 
he  was  appointed,  although  the  proposed  defendant  is  not  a  party  to  such 
suit,  where  his  rights  can  be  as  fully  protected  in  such  proceeding  as  in  a 
separate  suit,  which  is  a  matter  to  be  determined  by  the  court  in  the 
exercise  of  its  discretion. 

2.  Injunction— Preliminary  Order— Review  on  Appeal. 

An  order  granting  a  preliminary  injunction  will  not  be  reversed  on  ap- 
peal because  unwarranted  by  the  facts  shown,  unless  the  error  Is  clear. 
8.  Same— Grounds — Continued  Trespasses. 

Equity  has  jurisdiction  to  grant  relief  by  Injunction  against  the  con- 
stant and  unauthorized  use  by  one  railroad  company  of  the  tracks  of  an- 
other, as  affording  the  only  adequate  remedy. 

4.  Same— Hearing  on  Preliminary  Motion— Pleadings  as  Evidence. 

An  answer  verified  by  the  attorney  for  a  defendant  on  information  and 
belief  only  is  insufficient  as  proof  of  the  facts  alleged  for  the  purposes 
of  a  motion  for  a  preliminary  Injunction. 

5.  Evidence— Burden  of  Proof. 

Where  the  answer  of  the  defendant  admits  the  facts  constituting  the 
plaintiff's  prima  facie  case,  and  then  sets  up  matter  in  justification  by  way 
of  defense,  the  burden  of  proof  of  such  matter  rests  upon  the  former. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  East- 
ern Division  of  the  Southern  District  of  Ohio. 

On  the  7th  day  of  July,  1899,  there  was  pending  in  the  circuit  court  for  the 
Southern  district  of  Ohio,  in  the  Eastern  division  thereof,  a  suit  in  equity, 
wherein  the  Metropolitan  Trust  Company  was  complainant,  and  the  Columbus, 
Sandusky  &  Hocking  Railroad  Company  was  defendant,  of  which  latter  com- 
pany Samuel  M.  Felton  had  prior  to  the  above-mentioned  date  been  appointed 
receiver,  and  was  at  the  said  date  acting  as  such.  On  the  day  above  men- 
tioned the  said  Felton,  as  receiver,  filed  an  intervening  petition  in  that  suit 
against  the  Lake  Shore  &  Michigan  Southern  Railway  Company  and  the  Cleve- 
land, Cincinnati,  Chicago  &  St.  Louis  Railway  Company,  the  grounds  and  ob- 
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Jects  of  which  are  shown  by  a  copy  of  the  said  petition,  here  set  forth  (omit- 
ting title  of  the  court  and  cause): 

"To  the  Judges  of  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Ohio,  Eastern  Division:  Your  petitioner,  S.  M.  Felton,  receiver, 
shows  to  the  court:  Among  the  property  in  his  possession  as  such  receiver  by- 
virtue  of  his  appointment  by  this  court  in  this  case  on  June  1,  1897,  is  the  rail- 
road track  on  Railroad  street,  in  the  city  of  Sandusky,  Ohio,  which  extends 
from  the  easterly  to  the  westerly  ends  of  said  street,  the  undivided  half  in- 
terest in  which  your  petitioner  acquired  by  deed  executed  to  him  by  the  Balti- 
more &  Ohio  Railroad  Company,  and  the  receivers  of  said  company,  pursuant 
to  the  order  of  this  court  In  that  behalf  entered  in  the  case  of  the  Mercantile 
Trust  Co.  v.  Baltimore  &  Ohio  Railroad  Company  (So.  737)  on  April  22,  1S!*S. 
That  said  Lake  Shore  &  Michigan  Southern  Railway  Company  and  said  Cleve- 
land. Cincinnati,  Chicago  &  St.  Louis  Railway  Company,  without  auy  lawful 
right,  and  notwithstanding  your  petitioner's  repeated  protests  to  them,  now  are. 
and  for  some  time  past  have  been,  using  said  track,  running  their  engines  and 
cars  thereon  and  thereover.  That  said  companies  get  access  to  said  track  with 
their  engines  and  cars  over  a  connection  therewith  which  it  is  necessary  for 
your  petitioner  to  use,  so  that  your  petitioner  cannot  forcibly  prevent  their 
said  unlawful  use  of  said  track  without  danger  to  life  and  property.  Your 
petitioner  therefore  prays  that  said  companies  be  required  to  show  cause  Whi- 
tney should  not  be  committed  for  contempt  for  entering  upon  and  using  said 
proi»erty  and  operating  their  engines  and  cars  thereover,  and  that  meantime 
they  may  be  enjoined  therefrom,  and  that  your  petitioner  may  have  such  order 
and  relief  as  may  be  proper.  S.  M.  Felton. 

"State  of  Ohio,  Hamilton  County— ss.:  S.  M.  Felton,  being  first  duly  sworn, 
says  that  he  believes  the  allegations  of  his  foregoing  i>etition  to  be  true. 
Sworn  to  before  me,  and  subscribed  in  my  presence,  this  ."ith  day  of  July,  1S5W. 

"[Seal.]  S.  E.  Hibhard.  Notary  Public, 

"Hamilton  County.  Ohio." 

The  respondents  therein  mentioned  were  not  parties  to  the  original  suit,  but 
they  appeared  and  answered  the  petition.  Their  answers  were  separate,  but 
were  identical.  A  copy  thereof  (omitting  title  of  the  court  and  cause,  except 
the  name  of  the  answering  company  in  the  several  answers)  is  as  follows: 

"The  Lake  Shore  &  Michigan  Southern  Railway  Company,  for  answer  to 
the  petition  of  S.  M.  Felton,  receiver  herein,  admits  the  acquirement  by  said 
receiver  of  an  undivided  one-half  Interest  in  the  track  named  in  the  petition, 
as  averred  therein,  and  that  it  has  been,  and  still  is,  using  said  track.  But  this 
defendant  avers  that  it  is  making  such  use  under  and  by  virtue  of  an  agree- 
ment made  by  it  with  the  Baltimore  &  Ohio  Railroad  Company  before  such 
acquisition  by  said  receiver  of  an  interest  therein,  and  while  said  Baltimore  & 
Ohio  Railroad  Company  was  the  sole  owner  thereof,  with  full  power  to  make 
such  agreement.  By  said  agreement  said  Baltimore  &  Ohio  Railroad  Company 
\my$  to  this  defendant  $G00  per  annum  for  the  use  of  this  defendant's  track  in 
Railroad  street,  in  the  city  of  Sandusky,  Ohio,  parallel  with  the  track  in  the  pe- 
tition described;  and  this  defendant  pays  to  said  Baltimore  &  Ohio  Railroad 
Company  fifty  cents  per  car,  loaded  or  empty,  for  all  of  its  cars  which  use  said 
track  In  the  petition  described,  one-half  of  which  trackage  charge  this  defend- 
ant is  advised  and  believes,  and  so  avers,  said  Baltimore  &  Ohio  Railroad  Com- 
pany has  paid  to  said  receiver  since  his  acquirement  of  an  interest  in  the  track 
in  the  petition  described.  This  defendant  denies  that  Its  use  of  said  track  is 
improper  or  unlawful,  and  prays  that  its  interests  may  be  protected." 

This  answer  was  sworn  to  by  one  of  the  solicitors  for  the  defendant.  The 
jurat  states  that  he  says  that  he  "is  the  attorney  of  the  above-named  defend- 
ant, and  that  all  and  singular  the  statements  of  the  foregoing  answer  are  true, 
as  he  verily  believes." 

Subsequently,  the  court  deeming  it  necessary  that  the  Baltimore  &  Ohio 
Railroad  Company  should  be  made  a  party  to  the  proceeding,  leave  to  the  re- 
ceiver was  given  for  that  purpose.  The  last-named  company  appeared,  and 
adopted  the  answer  which  the  other  two  companies  had  filed.  Replication  to 
these  answers  was  duly  tiled.    Thereupon  a  motion  for  a  preliminary  lnjunc- 
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tion,  based  upon  the  shojvinfc  made  by  the  pleadings,  was  brought  on  for  hear- 
ing. The  court,  being  of  opinion  that  sufficient  ground  for  an  injunction  was 
shown,  granted  an  order  whereby  the  defendants  were  enjoined  from  entering 
upon  or  using  said  track  unless  certain  privileges  on  their  own  tracks  should 
be  accorded  by  the  defendants  to  the  petitioner.  For  the  present  purpose,  it  is 
not  necessary  to  state  the  privileges  mentioned  in  the  proviso,  as  they  are  not 
material  to  the  decision.  From  this  order  the  several  defendants  to  the  inter- 
vening petition  have  appealed,  and  they  assign  the  following  grounds  for  error: 
**First,  because,  upon  the  face  of  the  intervening  petition  of  S.  M.  Felton.  re- 
reiver,  filed  herein  against  this  defendant,  it  appeared  that  the  said  S.  M.  Fel- 
ton was  not  entitled  to  relief  by  injunction;  second,  because,  upon  the  face  of 
the  said  record  and  proceedings,  it  appeared  that  S.  M.  Feiton  was  not  entitled 
to  relief  by  injunction,  preliminary  or  final;  third,  because  no  case  was  made 
upon  the  same  record  or  proceedings  for  a  preliminary  injunction." 

Harmon,  Colston,  Goldsmith  &  Hoadly,  for  appellants. 
Lawrence  Maxwell,  Jr.,  for  appellee. 

Before  LURTOX,  DAY,  and  SEVEREXS,  Circuit  Judges. 

SEYEREXS,  Circuit  Judge,  after  liaving  stated  the  case,  deliv- 
ered the  opinion  of  the  court. 

In  the  brief  and  argument  for  the  appellants  it  is  urged  that  their 
rights  cannot  properly  be  litigated  upon  a  mere  petition  filed  by 
the  receiver  in  a  suit  to  which  they  are  not  parties,  and  that  they 
are  entitled  to  the  advantage  of  making  their  defense  in  a  formal 
suit  upon  an  independent  bill.  When  the  proceeding  is  taken  by  a 
receiver  appointed  in  a  suit  to  which  the  proposed  defendant  is  a 
ntranger,  the  question  whether  it  should  be  by  bill  or  petition  is  one 
resting  to  a  certain  extent  in  the  discretion  of  the  court,  having  re- 
gard to  the  particular  circumstances.  A  leading  purpose  in  deter- 
mining it  will  always  be  to  afford  the  defendant  full  opportunity  to 
assert  and  obtain  the  benefit  of  his  defense.  Where,  as  here,  the 
property  concerned  is  already  in  the  possession  of  the  court,  and  the 
act  complained  of  is  a  disturbance  of  that  possession,  it  is  not  un- 
usual to  allow  the  receiver  to  proceed  by  petition,  giving  the  de 
fendant  the  opportunity  of  making  defense  by  answer  or  other  plead- 
ing, according  to  the  common  course  of  equity  practice.  This  was 
the  practice  sanctioned  in  Ex  parte  Chamberlain  (C.  C.)  55  Fed.  704, 
where  the  proceeding  was  taken  to  prevent  the  disturbance  of  the 
receiver  in  the  possession  held  by  him  under  the  order  of  the  court 
of  certain  property  upon  which  the  respondent  was  undertaking  to 
make  a  tax  levy,  and  In  re  Tyler,  149  U.  S.  164,  13  Sup.  Ct.  785,  37 
L.  Ed.  689,  where  the  respondent,  under  claim  of  right,  founded  upon 
a  state  statute,  attempted  to  seize  property  in  the  hands  of  a  re- 
ceiver appointed  by  the  federal  circuit  court.  And  see,  also,  High, 
Rec.  §  777;  Beach,  Rec.  (1st  Ed.)  §  739.  We  see  no  reason  for 
thinking  that  in  the  present  case  any  right  of  appellants  could  have 
been,  compromised  by  the  complaint  being  preferred  by  a  petition 
rather  than  by  a  bill.  They  have  filed  an  answer  in  which  they  9et 
up  the  only  defense  which  they  claim  exists,  and  the  common  repli- 
cation has  been  filed.  It  remains  to  produce  the  proof,  and  there- 
upon a  final  order  or  decree  can  be  made  upon  the  merits.  If  there 
was  any  reason  why  their  rights  could  not  be  fully  protected  in  the 
proceeding  which  was  instituted,  the  objection  should  have  been 
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made  in  the  court  below.  Instead  of  that,  they  were  content  to 
answer  on  the  merits,  submitting  to  the  judgment  of  the  court,  with- 
out making  any  suggestion  of  difficulty  or  embarrassment.  Nor  do 
they  raise  such  a  question  by  the  assignments  of  error,  all  of  which 
relate  solely  to  the  supposed  error  of  the  court  in  holding  that  upon 
the  facts  shown  an  injunction  should  issue.  TVe  think  that,  if  the 
particular  mode  of  obtaining  the  remedy  was  mistaken,  the  defend- 
ants have  waived  the  error. 

2.  Then  it  is  said  that  there  was  nothing  in  the  petition  which 
showed  that  there  was  any  reason  for  apprehending  such  immediate 
and  special  injury  as  would  justify  a  preliminary  injunction.  But 
the  petition  stated  that  the  defendants,  without  any  right  whatever, 
were  running  their  engines  and  cars  over  the  track  occupied  by  the 
receiver  in  carrying  on  his  railroad  business,  and  "that  said  com- 
panies get  access  to  said  track  with  their  engines  and  cars  over  a 
connection  therewith  which  it  is  necessary  for  your  petitioner  to 
use,  so  that  your  petitioner  cannot  forcibly  prevent  their  said  unlaw- 
ful use  of  said  track  without  danger  to  life  and  property."  It  must 
be  admitted  that  the  allegation  is  not  so  specifically  directed  to  the 
probability  of  danger  in  the  running  of  engines  and  cars  over  the 
track  by  the  defendants  as  it  might  have  been.  But  the  court  was 
bound  to  take  notice  of  the  mode  in  which  railway  business  is  ordi- 
narily conducted,  and  hence  of  the  danger  to  life  and  property  in 
the  continued  trespassing  by  another  company  with  their  engines 
and  cars  upon  the  track,  which  was  in  daily  and  probably  hourly  use 
of  the  receiver.  Certainly  we  cannot  say  that  the  conclusion  of  the 
lower  court  in  that  regard  was  so  unwarranted  as  to  justify  us  in  re- 
versing its  order.  In  order  to  reach  that  result  upon  a  mere  ques- 
tion of  fact,  the  error  must  be  very  clear.  Thompson  v.  Nelson.  37 
U.  S.  App.  478,  18  C.  C.  A.  137,  71  Fed.  339;  Proctor  &  Gamble  Co.  v. 
Globe  Refining  Co.,  34  C.  C.  A.  405,  92  Fed.  357. 

3.  The  case  stated  was  one  within  the  equitable  jurisdiction  of 
the  court.  The  trespasses  complained  of  were  of  frequent  repeti- 
tion, and  would,  if  continued,  give  ground  for  a  great  multiplicity  of 
suits.  Belief  in  equity  by  injunction  was  the  only  adequate  rem- 
edy, and  it  was  not  necessary  to  await  a  trial  and  judgment  at  law. 
Chessman  v.  Shreve  (C.  C.)  37  Fed.  36;  Joy  v.  St.  Louis,  138  U.  S. 
1,  11  Sup.  Ct.  243,  34  L.  Ed.  843;  Coatsworth  v.  Bailroad  Co.,  156 
N.  Y.  451,  51  N.  E.  301;  Musselman  v.  Marquis,  1  Bush,  463. 

4.  The  answer  of  the  defendants  admitted  that  the  receiver  had 
acquired  from  the  Baltimore  &  Ohio  Railroad  Company  the  interest 
in  the  track  which  he  claimed  in  his  petition  to  have.  But  it  averred 
that  the  defendants  had  themselves  acquired  the  right  to  make  use 
of  the  track  complained  of  by  the  receiver  (the  particulars  of  which 
are  set  forth)  from  the  said  Baltimore  &  Ohio  Railroad  Company 
prior  to  the  date  of  the  acquisition  by  the  receiver  of  the  right  on 
which  he  relies.  It  is  insisted  for  the  defendants  (and  perhaps  right- 
ly), that,  if  the  fact  is  as  thus  averred,  the  receiver  had  no  ground  on 
which  to  support  his  petition.  But  the  difficulty  is  that,  while  this 
may  be  good  as  matter  of  pleading,  the  answer  is  not  sworn  to  by 
any  one  who  professes  to  have  knowledge  of  the  fact  pleaded.  The 
answer,  for  the  purposes  of  the  motion  for  preliminary  injunction, 
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may  serve  as  an  affidavit,  and  has  only  the  same  effect.  The  veri- 
fication of  the  answer  was  by  one  of  the  solicitors,  who  made  oath 
that  "the  statements  of  the  foregoing  answer  are  true,  as  he  verily 
believes."  There  is  no  showing,  however,  that  he  had  made  such 
investigation  of  the  facts  as  would  enable  him  to  speak  with  assur- 
ance, and  his  qualified  statement  rather  implies  that  he  had  not,  and 
there  is  no  extrinsic  showing  of  the  contract.  It  seems  to  be  settled 
that  such  a  verification  of  the  answer  or  of  an  affidavit  is  insufficient 
proof  upon  the  hearing  of  a  motion,  either  for  an  injunction,  or  to 
dissolve  one  already  granted.  Barb.  Ch.  Prac.  156;  2  High,  Inj. 
1514,  and  the  cases  there  cited;  Campbell  v.  Morrison,  7  Paige,  157; 
Miller  v.  McDougall,  44  Miss.  682;  Spalding  v.  Keely,  7  Sim.  377. 
It  is  true,  there  is  the  same  infirmity  in  the  receiver's  verification  of 
his  petition.  But  the  answer  admitted  the  receiver's  prima  facie 
ease,  and  it  then  set  up,  by  way  of  justification,  the  defendants'  prior 
right.  The  burden  of  proof  of  this  matter  thus  set  up  was  upon 
the  defendants.  Gresley,  Eq.  Ev.  (2d  Am.  Ed.)  16,  468;  Hart  v.  Ten 
Eyck,  2  Johns.  Ch.  62;  McCoy  v.  Rhodes,  11  How.  131,  13  L.  Ed. 
034;  Reid  v.  McCallister  (C.  C.)  49  Fed.  16;  Jennison,  Ch.  Prac.  84. 
The  defendants  failed  to  support  this  burden  by  any  proof  sufficient 
in  law.  The  result  is  that  we  find  no  sufficient  reason  for  disturb- 
ing the  order  of  which  the  appellants  complain,  and  it  is  accordingly 
affirmed. 


(103  Fed.  231.) 

ONTARIO  BANK  OF  TORONTO,  CANADA,  v.  HURST  et  aL 

(Circuit  Court  of  Appeals,  Sixth  Circuit    July  13,  1900.) 

No.  769. 

L  Fraudulent  Conveyances— Preferences  by  Debtor. 

As  a  general  rule,  a  debtor  has  a  right  to  secure  a  bona  fide  creditor, 
an<L  although  such  action  may  serve  to  prefer  one  creditor  over  another, 
such  preferences  are  not  regarded  as  fraudulent 

2.   Same— Construction  of   Conveyance— Assignment   or  Mortgage  under 
Michigan  Statute. 

The  Michigan  statute  (How.  Ann.  St.  §  8739)  providing  that  common-law 
assignments  for  the  benefit  of  creditors  shall  be  void  unless  the  same 
shall  be  without  preferences  as  between  such  creditors,  and  shall  be  of  all 
the  property  of  the  assignor  not  exempt  from  execution,  as  construed  by 
the  supreme  court  of  the  state,  does  not  render  void  a  conveyance  of  prop- 
erty, either  personal  or  real,  in  trust  to  secure  bona  fide  creditors,  with 
power  in  the  trustee  to  sell  the  property  and  pay  the  debts,  with  interest 
although  it  provides  that  certain  creditors  shall  be  first  paid  from  the 
proceeds,  and  contains  no  defeasance  clause,  where  it  further  provides 
that  any  surplus  shall  be  returned  to  the  debtor,  so  that  it  is  in  legal 
effect  merely  a  mortgage,  or  an  Instrument  creating  a  trust  to  sell  lands 
for  the  benefit  of  creditors,  which  does  not  withdraw  the  debtor's  equity 
of  redemption  in  the  property  from  the  reach  of  his  other  creditors,  and 
under  which  he  or  they  could  compel  a  reconveyance  on  payment  of  the 
debts  secured. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Michigan. 

James  T.  Hurst,  a  resident  of  Wayne  county,  Mich.,  had  conducted  a  large 
lumber  business  for  some  years  preceding  the  transaction  hereinafter  recited, 
43  C.C.A.-13 
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extending  over  the  states  of  Minnesota  and  Michigan  and  the  dominion  of 
Canada.  Being  largely  indebted,  and  security  having  been  demanded  of  him, 
on  the  22d  day  of  July,  1896,  Mr.  Hurst,  joined  by  his  wife,  executed  and  de- 
livered to  Harrison  Geer.  Joseph  Turner,  and  Hezekiah  M.  Gillett,  trustees,  a 
certain  instrument,  to  wit: 

'This  indenture,  made  this  22d  day  of  July,  A.  D.  1896,  by  and  between 
James  T.  Hurst  and  Mary  A.  Hurst,  his  wife,  of  Wyandotte,  Wayne  county, 
Mich.,  parties  of  the  first  part  and  Harrison  Geer,  of  Detroit,  Joseph  Turner 
and  Hezekiah  M.  Gillett,  both  of  Bay  City,  Mich.,  together  trustees  in  trust 
for  the  uses  and  purposes  hereinafter  stated,  parties  of  the  second  part,  wit- 
nesseth,  that  whereas,  the  said  James  T.  Hurst  is  obligated  and  indebted  to 
the  following  persons,  firms,  and  corporations,  either  directly  or  contingently 
by  way  of  indorsements,  as  maker  or  otherwise,  in  the  amounts  set  opposite 
their  names,  respectively,  viz.: 

Nelson  Holland,  of  Buffalo,  X.  Y $118,000 

Joseph  Turner  and   Spencer   O.    Fisher,    co-partners   as   Turner 

&    Fisher 264.000 

S.  O.  Fisher 50.000 

Saginaw  Bay  Towing  Association,  a  co-partnership 26,000 

Benjamin   Boutell 22,500 

Hezekiah  M.  Gillett,  of  Bay  City 3,000 

Henry  M.  Campbell,  of  Detroit 13,000 

A.   L.  Nowliu 1O.000 

Delta  Lumber  Company 7,500 

—And  whereas,  the  said  Hurst  desires  to  pay  the  said  creditors  from  the  prop- 
erty hereinafter  described,  as  far  as  practicable,  or  as  far  as  necessary.  *n 
the  following  order,  viz.:  First.  Nelson  Holland's  claim  shall  be  paid  out  of 
the  first  proceeds  derived  from  said  assets,  together  with  interest  at  6  per 
cent,  per  annum.  Second.  All  the  remainder  of  said  creditors  shall  be  paid 
from  the  proceeds  thereafter  derived  from  said  assets  pro  rata  until  all  of  said 
claims  are  fully  paid,  including  interest  thereon  at  6  per  cent,  per  annum: 
Now,  therefore,  In  consideration  of  the  premises  and  one  dollar  to  them  in 
hand  paid,  the  said  parties  of  the  first  part  have  conveyed,  granted,  bargained, 
sold,  remised,  released,  aliened,  and  confirmed,  and  by  these  presents  do  con- 
vey, bargain,  sell,  remise,  release,  alien,  and  confirm,  unto  the  said  parties 
of  the  second  part,  to  them  and  their  successors  and  assigns,  all  the  prop- 
erty hereinafter  named,  in  trust,  nevertheless,  for  the  following  uses  and  pur- 
poses, viz.:  (1)  To  assume  possession  thereof,  to  manage  and  rent,  and  out 
of  the  rents  and  proceeds  of  sale  to  pay  taxes,  Insurance,  liens,  and  incum- 
brances, if  any,  and  their  reasonable  expenses.  (2)  To  sell  and  convey  said 
property,  or  any  part  or  interest  therein,  and  to  make,  execute,  and  deliver 
deeds  of  conveyance  thereof,  at  such  prices  and  upon  such  terms  and  condi- 
tions as  they  shall  deem  best.  (3)  From  the  proceeds  of  rents  and  sales  of 
said  property,  after  the  payment  of  accrued  taxes,  Insurance,  and  expenses, 
to  first  pay  the  said  claim  of  Nelson  Holland,  with  interest,  and  from  the  re- 
mainder of  such  proceeds,  as  the  same  shall  come  to  their  hands,  to  pay  the 
balance  of  said  claims  pro  rata.  (4)  The  surplus,  if  any,  shall  be  paid  to 
said  James  T.  Hurst,  or  to  such  person  or  persons  as  he  shall  direct.  The 
properties  conveyed  by  this  instrument  are  described  as  follows:  All  those 
certain  pieces  or  parcels  of  laud,  with  the  appurtenances  thereon,  situated, 
lying,  and  being  in  Wayne  county,  state  of  Michigan,  to  wit/'  (Description 
of  property  follows,  duly  signed  and  acknowledged.) 

At  the  sa me  time,  and  in  consideration  of  the  foregoing  conveyance,  said 
Holland,  whose  debts  were  first  secured,  by  his  attorney,  executed  a  writing 
for  the  benefit  of  said  Hurst,  which  is  as  follows: 

"In  consideration  that  James  T.  Hurst  has.  concurrently  with  the  date 
hereof,  conveyed  certain  lands  in  Wayne  county,  state  of  Michigan,  to  Harri- 
son Geer,  Joseph  Turner,  and  Hezekiah  M.  Gillett,  as  trustees,  to  first  se- 
cure Nelson  Holland  to  the  extent  and  amount  of  one  hundred  and  eighteen 
thousand  dollars  ($118,000),  which  is  in  addition  to  other  collateral  held  and 
to  be  retained  by  said  Nelson  Holland,  the  said  Nelson  Holland  agrees  to  pay 
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and  take  up  fifty-five  thousand  dollars  ($35,000)  of  notes,  which,  although 
made  by  Holland,  are  for  Hurst  to  pay.  And  the  said  Holland  further  agrees 
that  he  will  procure  the  Holland  &  Emery  Lumber  Company  to  assume  and 
agree  to  pay  certain  other  notes  amounting  to  two  hundred  and  thirty- 
nine  thousand  and  five  hundred  dollars  ($239,500)  upon  which,  in  fact,  the 
said  Hurst  is  primarily  liable  (a  description  of  all  of  which  notes,  aggregating 
two  hundred  and  ninety-four  thousand  and  five  hundred  dollars  [.$294,500] 
is  hereto  attached);  and  also  to  procure  said  company  to  discharge  and  sat- 
isfy a  claim  appearing  upon  the  books  of  said  company  against  said  Hurst 
of  about  nine  thousand  dollars  ($9,000),  and  to  cancel  and  to  surrender  to 
said  Uurst  his  note,  upon  which  there  was  a  balance  due  to  said  company 
on  July  14,  1895,  of  fifty-eight  thousand  eight  hundred  and  ninety-two  dol- 
lars and  thirty-six  cents  ($58,892.36).  And  the  said  Holland  agrees  to  procure 
the  said  Holland  &  Emery  Lumber  Company  to  assume  and  agree  to  pay  cer- 
tain other  notes  amounting  to  seventy-five  thousand  dollars  ($75,000),  which 
said  last-mentioned  notes  were  made  by  said  company  by  Remple  Einery, 
president,  or  by  said  Hurst,  as  vice  president,  but  for  the  accommodation  of 
said  Hurst,  a  statement  of  which  is  hereto  attached.  As  additional  consid- 
eration moving  from  said  Hurst,  he  has  sold  and  conveyed  unto  said  company 
whatever  title  and  interest  he  has  in  any  of  the  stock  of  said  company. 

"Nelson   Holland. 

"Per  H.  Geer,  His  Atty." 

On  the  same  day  the  trustees  Geer  and  Gillett  executed  an  acceptance  of 
the  trust  in  the  following  language: 

"Mr.  James  T.  Hurst— Dear  Sir:  You  having  of  the  date  hereof  executed 
and  delivered  to  us  a  deed  of  a  large  amount  of  land  in  the  county  of  Wayne. 
*tate  of  Michigan,  in  trust  to  secure  indebtedness  enumerated  therein,  as  fol- 
lows, to  wit: 

Nelson   Holland • $118,000 

Joseph  Turner  and   Spencer  O.    Fisher,   co-partners  as  Turner 

k  Fisher 204,000 

S.  O.  Fisher 50.000 

Saginaw  Bay  Towing  Association,  a  co-partnership 2(5,000 

Benjamin   Boutell 22,500 

Hezektah  M.  Gillett,  of  Bay  City 3.00<> 

Henry  M.  Campbell,  of  Detroit 13,000 

A  L.  Nowlin 10.00(1 

Delta  Lumber  Company 7,500 

-The  condition  of  the  trust  being  that  we  shall  assume  possession  of  the 
property,  manage,  rent,  sell,  and  convey  the  same,  using  the  income  from  the 
property  and  the  proceeds  of  sales  for  the  purposes  of  paying— First,  taxes, 
insurance,  expenses  of  the  trust;  and,  secondly,  to  pay  the  claim  of  Nelson 
Holland,  with  interest;  and  out  of  the  remainder,  if  any,  to  pay  the  balance 
of  the  claims  above  enumerated,— we  hereby  accept  said  trust,  and  jointly 
and  severally  undertake  to  faithfully  execute  the  same  in  accordance  with 
the  letter  and  spirit  of  said  conveyance  to  us. 

"Harrison  Geer. 

"Hezekiah  M.  Gillett." 

Complainant  brought  an  attachment  suit  in  the  circuit  court  of  Wayne 
rounty,  Mich.,  on  the  28th  day  of  July,  189G,  on  a  note  given  by  Hurst,  and 
obtained  a  judgment  on  March  9t  1807,  against  said  Hurst  for  $79,687.38  and 
costs,  upon  which  execution  was  issued,  and  levied  upon  the  attached  prop- 
erty, being  the  property  conveyed  by  the  deed  of  trust  above  mentioned.  Com- 
plainant filed  its  bill  in  this  case  for  the  purpose  of  setting  aside  said  convey- 
ance, and  asks  for  a  decree  declaring  the  same  null  and  void. 

George  W.  Radford  and  Henry  M.  Duftield,  for  appellant. 
H.  M.  Campbell  and  Harrison  Geer,  for  appellees. 

Before  LURTON  and  DAY,  Circuit  Judges,  and  CLARK,  District 
Judge. 
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DAY,  Circuit  Judge,  after  stating  the  case,  delivered  the  opinion 
of  the  court. 

The  three  instruments  above  recited  must  be  construed  together. 
They  are  parts  of  one  transaction,  and  their  legal  effect  is  to  be 
gathered  upon  consideration  of  all  of  them,  their  objects  and  pur- 
poses. Lumber  Co.  v.  Ott,  142  U.  S.  622,  12  Sup.  Ct.  318,  35  L.  Ed. 
1136.  An  examination  of  these  instruments  and  a  consideration  of 
the  circumstances  under  which  they  were  executed  satisfies  us  that 
the  purpose  and  intent  of  the  parties  was  to  secure  Holland  and  the 
other  creditors  named  for  the  amount  of  the  indebtedness.  Holland 
had  a  large  claim,  which  was  placed  in  the  hands  of  his  attorney 
for  the  purpose  of  obtaining  security.  This  Hurst  finally  consented 
to  give  in  the  form  in  which  it  was  reduced  to  writing  in  the  docu- 
ments described.  The  instruments  themselves  show  this  purpose.  It 
is  said  in  the  conveyance  to  the  trustees  that  Hurst  desires  to  pay 
the  said  creditors  from  the  property  thereinafter  described,  "as  far 
as  practicable,  or  as  far  as  necessary."  When  sold,  the  debts  are  to 
be  paid  from  the  proceeds  of  the  property,  together  with  interest,  in 
the  order  named.  There  is  no  statement  in  the  conveyance  that 
the  writing  shall  be  considered  as  a  satisfaction  of  the  demands  of  the 
creditors  therein  named.  While  the  purpose  is  expressed  that  they  be 
paid,  the  manner  of  payment  is  shown  to  be  out  of  the  proceeds  of 
the  property.  There  is  nothing  in  the  instruments  discharging  Hurst 
from  the  indebtedness  in  the  event  that  the  property  shall  prove 
insufficient  to  pay  the  claim.  Had  it  been  intended  to  discharge 
the  claim  by  the  conveyance  of  the  property,  certainly  interest  would 
not  have  been  provided  for,  to  be  paid  out  of  the  proceeds  of  the 
property  sold.  Furthermore,  the  surplus,  if  any,  is  to  be  paid  to 
Hurst,  or  such  person  or  persons  as  he  shall  direct.  The  trustees, 
in  accepting  the  trust,  say,  addressing  Hurst: 

"You  haying  of  the  date  hereof  executed  and  delivered  to  us  a  deed  of  a  larp* 
amount  of  land  in  the  county  of  Wayne,  state  of  Michigan,  in  trust  to  secure 
indebtedness  enumerated  therein,"  etc 

And  in  a  paper  executed  at  the  same  time  of  the  conveyance,  made 
in  behalf  of  Holland,  it  is  recited  that  the  things  which  Holland 
therein  obligates  himself  to  do  for  Hurst  are  in  consideration  that 
the  lands  have  been  conveyed  to  trustees  to  first  secure  Holland, 
etc.  Looking  at  this  transaction,  we  can  have  no  doubt  that  its  real 
purpose  and  intent  was  to  secure  the  payment  of  the  indebtedness 
in  the  order  named  in  the  instrument,  and  that  it  was  so  understood 
by  all  parties  thereto.  We  have  no  doubt  that,  had  Hurst  paid  these 
debts,  he  would  have  had  a  right  to  compel  the  trustees  to  convey 
the  lands  to  him.  The  question  in  the  case  is,  is  there  anything  to 
prevent  the  purpose  thus  manifest  from  the  acts  of  the  parties  being 
carried  into  effect,  or  have  they  failed  to  effectuate  their  purpose 
in  the  means  adopted  to  carry  it  out?  As  a  general  rule,  a  debtor 
has  a  right  to  secure  a  bona  fide  creditor.  Although  such  action 
may  serve  to  prefer  one  creditor  over  another,  such  preferences  are 
not  regarded  as  fraudulent.  Repeated  adjudications  in  the  state  of 
Michigan  recognize  this  right.  Sheldon  v.  Mann,  85  Mich.  265,  48 
N.  W.  573,  and  cases  there  cited.    We  find  no  proof  in  the  case 
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warranting  the  conclusion  that  this  conveyance  was  fraudulent  in 
fact.  That  Hurst  was  largely  indebted  to  the  creditors  whom  he 
attempted  to  secure  there  is  absolutely  no  contradiction  in  the  rec- 
ord. ,  There  was  nothing  developed  in  the  proof  except  that  Hurst 
tried  to  secure  his  creditors,  which  he  had  a  perfect  right  to  do.  Nor 
do  we  understand  that  the  fact  that  the  surplus,  if  any  there  shall 
be,  after  the  payment  of  debts,  is  to  be  paid  to  Hurst,  would  in  any 
wise  invalidate  the  conveyance.  This  was  the  rule  laid  down  by 
the  supreme  court  of  the  United  States  in  Huntley  v.  Kingman  &  Co., 
152  U.  S.  537,  14  Sup,  Ct.  692,  38  L.  Ed.  544,  in  which  Mr.  Justice 
Brown  used  the  following  language: 

"Whatever  may  be  the  rule  with  regard  to  general  assignments  for  the 
benefit  of  creditors,  there  can  be  no  doubt  that  in  cases  of  chattel  mortgages 
(and  the  instrument  in  question,  by  whatever  name  it  may  be  called,  is  in 
reality  a  chattel  mortgage)  the  reservation  of  a  surplus  to  the  mortgagor  is 
only  an  expression  of  what  the  law  would  imply  without  a  reservation,  and  is 
no  evidence  of  a  fraudulent  intent." 

It  has  been  principally  argued  in  the  oral  discussion  of  the  case  that 
the  conveyance  by  Hurst  is  void,  because  it  operates  as  an  assign- 
ment at  common  law,  and  is  void  under  the  Michigan  statute  (sec- 
tion 8739,  How.  Ann.  St.)  which  enacts: 

"All  assignments,  commonly  called  'common-law  assignments,'  for  the  bene- 
fit of  creditors,  shall  be  void,  unless  the  same  shall  be  without  preferences 
as  between  such  creditors,  and  shaU  be  of  all  the  property  of  the  assignor  not 
exempt  from  execution." 

This  statute  has  been  the  subject  of  numerous  judicial  decisions 
in  the  courts  of  Michigan.  The  question  of  its  construction  and  ef- 
fect is  a  question  upon  which  the  decisions  of  the  highest  court  of 
that  state  are  authoritative  and  binding  upon  the  federal  courts. 
Lumber  Co.  v.  Ott,  142  U.  S.  622,  12  Sup.  Ct.  318,  35  L.  Ed.  1136; 
Brown  v.  Furniture  Co.,  7  C.  C.  A.  225,  58  Fed.  2g6,  22  L.  R.  A.  817. 
It  would  unnecessarily  extend  this  opinion  to  review  all  the  cases 
cited  from  the  Michigan  supreme  court  upon  this  subject,  and  per- 
haps be  impossible  to  reconcile  all  that  has  been  said  by  the  judges 
in  delivering  the  opinions,  but  we  think,  from  the  cases,  the  prin- 
ciple to  be  adduced  is  that  this  statute  is  one  which  operates  to 
make  void  a  general  assignment  for  the  benefit  of  creditors,  unless 
the  assignment  is  for  the  benefit  of  all  creditors  without  preference. 
The  words  "common-law  assignment,"  as  construed  by  the  supreme 
court  of  Michigan,  include  such  general  assignments  as  were  known 
at  the  common  law,  in  which  the  failing  debtor  undertook  to  .devote 
his  property  to  the  payment  of  his  debts  through  a  trustee,  in  which 
case  this  statute  requires  that  such  conveyances  shall  be  without 
preference  as  between  creditors.  The  construction  of  this  statute 
came  before  this  court  in  Brown  v.  Furniture  Co.,  supra,  and  in  that 
case  this  court  followed  the  case  of  Warner  v.  Littlefield,  89  Mich. 
329,  50  N.  W.  721.  That  is  a  leading  case  in  the  state  of  Michigan, 
and  the  opinion  by  Chief  Justice  Champlin  is  a  very  thorough  and 
able  one.  Of  that  decision  Judge  Taft  said  (Brown  v.  Furniture 
Co.,  supra): 

"It  was  decided  in  Warner  v.  Littlefield  that  a  debtor,  though  insolvent, 
might  secure  a  creditor  for  the  payment  of  a  pre-existing  debt  by  mortgage 
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upon  all  of  his  property,  although  ho  should  have  numerous  creditors  who  were 
unsecured,  and  that  neither  the  fact  of  the  debtor's  insolvency  nor  the  knowl- 
edge of  the  creditor  of  that  fact  would  defeat  or  impair  a  mortgage  security- 
taken  for  an  honest  debt;  that  the  fact  that  the  mortgagee  was  not  the 
creditor  of  the  mortgagor,  and  that  the  mortgage  was  executed  in  trust  to  se- 
cure certain  specified  creditors  the  amounts  of  the  several  claims,  did  not  tend 
in  any  degree  to  give  the  instrument  the  character  of  a  common-law  assign- 
ment; that  if  the  instrument  was  a  conveyance  given  upon  condition  as  a  se- 
curity for  a  pre-existing  debt,  and  contained  no  trust  in  its  body,  whereby  the 
property  was  withdrawn  from  the  right  of  the  mortgagor  or  others  to  redeem, 
who  ordinarily  have  such  right  in  cases  of  chattel  mortgages,  or  whereby  the 
title  of  the  property  was  placed  beyond  the  reach  of  execution  as  to  any  sur- 
plus, then  the  instrument  was  a  chattel  mortgage,  but  if  it  conveyed  the  abso- 
lute title  to  a  trustee  for  the  benefit  of  creditors,  and  thus  placed  "the  property 
and  surplus  beyond  the  reach  of  creditors,  It  was  a  common-law  assignment; 
that  the  question  whether  the  instrument  was  a  chattel  mortgage,  or  an  as- 
signment for  the  benefit  of  creditors,  must,  In  all  cases,  be  determined  as  a 
question  of  law  upon  the  contents  of  such  instrument,  and  not  from  any  out- 
side testimony;  and  that  unless  the  conveyance  on  its  face  purported  to  con- 
vey all  of  the  debtor's  property  to  secure  certain  preferred  creditors  by  an  abso- 
lute title,  the  court  was  not  at  liberty  to  declare  it  a  common-law  assignment. 
The  ease  of  Warner  v.  Uttlefield  only  followed  the  case  of  Sheldon  v.  Mann. 
85  Mich.  2<>5,  48  X.  W.  57.5.  and  was  followed  by  the  supreme  court  in  Bank 
of  Montreal  v.  J.  E.  Fotts  Salt  &  Lumber  Co.,  90  Mich.  345,  51  X.  W.  512." 

We  do  not  know  that  there  is  any  necessary  conflict  in  cases  de- 
cided by  the  supreme  court  of  Michigan.  In  those  cases  in  which 
mortgages  have  been  held  invalid  as  a  common-law  assignment  it 
will  be  found  that  all  the  property  has  been  conveyed  with  attempts 
at  preferences  among  creditors,  or  that  the  trustee  has  been  given 
power  and  authority  over  the  property  conveyed  entirely  incon- 
sistent with  the  rights  of  creditors, — as  in  Kendall  v.  Bishop,  76  Mich. 
M4,  4.'*  N.  W.  045,  where  the  trustee  was  empowered  to  continue  the 
manufacturing  business,  reinvest  the  trust  funds,  buy  new  stock, 
mingle  the  new  assets  with  the  old,  and  was  given  other  powers 
inconsistent  with  the  idea  that  he  held  the  title  merely  as  a  security 
or  in  trust  to  sell  the  same  to  pay  debts.  Like  power  was  given  the 
trustee  in  Pettibone  v.  Byrne,  97  Mich.  85,  56  N.  W.  236.  In  Warner 
v.  Littlefleld,  Chief  Justice  Champlin  savs  (page  347,  89  Mich.,  and 
page  727,  50  N.  W.): 

"There  ought  to  be  and  is  some  underlying  principle  from  whieh  to  deter- 
mine whether  an  instrument  is  a  chattel  mortgage  or  a  common-law  assign- 
ment. If  the  instrument  is  a  conveyance  upon  condition,  given  as  a  security 
for  a  pre-existing  debt,  and  contains  no  trust  in  the  body  of  the  instrument 
whereby  the  property  is  withdrawn  from  the  right  of  the  mortgagor  or  others 
to  redeem,  who  ordinarily  have  such  right  in  cases  of  chattel  mortgages,  or 
whereby  the  title  of  the  property  is  placed  beyond  the  reach  of  execution  as 
to  any  surplus^  then  the  instrument  is  not  an  assignment,  but  a  chattel  mort- 
gage. But  if  it  conveys  the  absolute  title  to  a  trustee  for  the  benefit  of  cred- 
itors, and  thus  places  the  property  and  surplus  beyond  the  reach  of  creditors, 
it  Is  a  common-law  assignment.  Kendall  v.  Bishop  was  determined  upon  this 
principle,  and  so  were  Root  v.  Potter,  59  Mich.  506,  26  X.  W.  682.  and  Sheldon 
v.  Mann.  *  *  *  The  statute  providing  that  no  general  assignment  for  the 
benefit  of  creditors  shall  be  valid  unless  made  for  the  benefit'  of  all  the  cred- 
itors applies  only  to  general  assignments,  and  the  same  does  not  apply  to 
other  conveyances.  *  *  *  The  execution  of  mortgages  by  an  Insolvent 
debtor  with  the  bona  fide  intention  of  securing  particular  creditors  does  not 
operate  as  a  general  assignment  for  the  benefit  of  creditors." 

The  language  of  Chief  Justice  Champlin  is  equally  applicable  to  a 
real-estate  mortgage.    Let  us  apply  the  tests  he  lays  down.    "If  the 
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instrument  is  a  conveyance  given  as  security  for  a  pre-existing  debt, 
and  contains  no  trust  whereby  the  property  is  withdrawn  from  the 
right  of  the  mortgagor  to  redeem,  then  the  instrument  is  a  chattel 
mortgage."  The  writing  in  the  present  case  shows  it  to  be  security 
for  a  pre-existing  debt,  and  there  is  nothing  in  the  body  of  the  in- 
strument to  prevent  Hurst  from  redeeming.  "Or  whereby  the  title 
of  the  property  is  placed  beyond  the  reach  of  execution  as  to  any 
surplus."  We  find  nothing  in  this  instrument  to  prevent  creditors 
from  pursuing  the  surplus  by  proper  proceedings.  "But  if  it  con- 
veys the  absolute  title  to  a  trustee  for  the  benelit  of  creditors,  and 
thus  places  the  property  and  surplus  beyond  the  reach  of  creditors,  it 
is  a  common-law  assignment"  We  find  nothing  in  this  conveyance, 
as  we  have  said,  that  does  place  the  surplus  or  Hurst's  equity  beyond 
the  reach  of  creditors.  Applying  these  tests,  we  are  clearly  of  the 
opinion  that  the  instrument  in  question  was  a  mere  security  for  the 
benefit  of  the  creditors  therein  named,  and  that  it  is  ia  no  sense  a 
common-law  assignment,  within  the  meaning  of  the  Michigan  stat- 
ute. 

In  Warner  v.  Littlefield,  it  was  further  said: 

"The  statute  of  1870  does  not  attempt  to  compass  the  object  and  purpose  of 
the  Insolvent  law.  It  does  not  prohibit  any  preference  to  creditors,  unless 
the  preference  is  made  In  a  common-law  assignment.  It  contains  no  provi- 
sions for  the  discharge  of  a  debtor  from  all  liability  in  case  he  transfers  and 
delivers  over  to  his  assignee,  for  the  benefit  of  all  his  creditors,  all  of  his 
property.  If  the  debtor  makes  a  common-law  assignment,  he  is  still  liable 
for  any  balance  that  may  be  due  to  his  creditors  after  his  assets  are  applied 
by  his  assignee  to  the  payment  of  his  debts  pro  rata.  The  creditors  are  not 
compelled  to  accept  the  terms  proffered  in  the  assignment.  They  may  stand 
aloof  from  the  assignment,  and  may  rely  upon  the  liability  of  their  debtor  to 
pay.  There  is  no  provision  for  recovering  preferences  made  on  the  eve  of 
assignment.  It  Is  not  either  a  bankrupt  or  insolvent  law.  It  is  of  no  par- 
ticular use,  and  its  only  mission  seems  to  be  to  beget  litigation,  and  afford 
an  opportunity  for  a  creditor  to  obtain  a  preference  over  other  creditors  by 
asserting  and  occupying  the  Inconsistent  position  that  the  chattel  mortgage 
jfiven  to  secure  a  bona  fide  debt  is  a  common-law  assignment,  and  therefore 
ought  to  be  construed  as  such,  and  void  as  tp  creditors,  while  he  attaches  or 
levies  execution,  and  thus  obtains  securities  and  preferences  fully  as  unlawful 
and  against  the  policy  of  the  law." 

In  construing  this  statute  in  the  case  of  National  Hank  of  Osh- 
kosh  v.  First  Nat.  Bank  of  Ironwood,  100  Mich.  485,  59  N.  W.  231, 
Judge  Hooker  says: 

"Our  statute  prohibiting  preferences  in  cases  of  assignment  Is  in  deroga- 
tion of  the  common  law.  Like  all  statutes  in  derogation  of  the  common  law, 
this  statute  is  to  be  strictly  construed.  It  only  applies  when  the  instrument 
can  fairly  and  legitimately  be  said  to  possess  all  of  the  essential  elements  of 
an  assignment;  and  courts  should  not  permit  such  essentials  to  be  dispensed 
with,  or  substitute  real  or  supposed  equities  for  them,  or  unduly  construe  in- 
struments intended  for  securities  to  be  assignments.  In  such  cases  there  is 
usually  a  contest  for  the  property,  which,  at  most,  becomes  a  question  of 
whether  the  debtor's  preference  can  be  overturned  for  that  of  some  other 
creditor,  who  hopes  to  make  his  claim  good  under  an  attachment,  through  a 
flaw  in  the  instrument  made  to  effectuate  the  preference  of  the  debtor.  Per- 
haps the  equities  are  quite  as  likely  to  be  with  the  creditor  preferred  by  the 
debtor.     At  all  events,  there  can  be  no  legal  presumption  to  the  contrary." 

We  are  unable  to  distinguish  the  case  at  bar  from  that  of  Austin 
v.  Bank,  100  Mich.  613",  59  N.  W.  597.    The  instrument  therein  con- 
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strued  contained  no  defeasance.    It  declares  a  trust,  as  follows  (pnjje 
616,  100  Mich.,  and  page  597,  59  N.  W.): 

"To  take  possession  of  all  of  said  property,  and  receive  ami  collect  the  rents, 
issues,  and  profits  therefrom;  to  sell  the  same,  in  bulk  or  in  parcels,  in  such 
manner  and  at  such  times,  for  cash,  as  will  enable  him  to  realize  the  most 
money  therefor;  to  pay  the  taxes  thereon,  and  keep  the  property  properiy  insur- 
ed. From  the  proceeds  of  such  sale,  and  from  the  proceeds  of  the  personal  as- 
sets transferred  to  him  by  the  instrument  hereinbefore  mentioned,  he  shall  pay 
and  apply  the  same  in  the  following  manner,  to  wit:  First.  He  shall  pay  all 
the  expenses  incurred  by  him  in  the  execution  of  this  trust,  together  with  a 
reasonable  compensation  for  his  own  services.  Second.  With  the  residue  and 
remainder  he  shall  pay  in  full  all  the  claims  hereinbefore  mentioned,  if  suffi- 
cient there  shall  be;  and,  if  not  in  full,  he  shall  prorate  the  same  among 
them  in  proportion  to  the  amount  of  their  respective  claims.  Third.  The  sur- 
plus, if  any,  shall  be  returned  to  the  first  parties." 

A  chattel  mortgage  was  also  executed.  It  provided  as  follows: 
"To  have  and  to  hold  the  same  forever:  provided,  however,  and  these  pres- 
ents are  upon  the  express  condition,  that  if  said  first  party  shall  pay,  or  cause 
to  be  paid,  to  said  Austin,  trustee,  the  claims  and  demands  aforesaid,  and 
each  and  all  thereof,  within  ten  days  from  the  date  hereof,  then  this  obliga- 
tion shall  be  void;  otherwise,  to  remain  in  full  force.  And  the  said  first  party 
agrees  to  pay  the  same  accordingly." 

The  chattel  mortgage  also  gave  immediate  possession  to  the  trus- 
tee, and  contained  the  following  provision: 

"If  default  be  made  in  the  payment  of  said  debts  and  the  interest  thereon, 
or  any  portion  thereof,  within  the  time  or  manner  herein  provided,  or  in  any 
of  the  terms  and  conditions  hereof,  then  the  said  trustee,  his  successors  or 
assigns,  or  his  or  their  authorized  agent,  is  authorized  to  sell  said  property, 
which  is  capable  of  direct  sale,  either  by  private  sale,  in  bulk  or  by  parcels, 
or  by  public  auctiom  to  the  highest  bidder,  after  giving  reasonable  notice  of 
such  sale;  and  said  trustee  is  also  authorized  to  collect,  settle,  or  compromise, 
by  suit  or  otherwise,  all  of  the  said  demands  and  choses  in  action  capable  of 
collection,  in  our  name  or  otherwise;  and  said  trustee  Is  also  authorized  to 
insure  such  goods  and  chattels  as  he  deems  wise,  and  to  pay  all  taxes  as- 
sessed against  the  same,  and  add  the  charges  for  such  insurance  and  taxes 
to  the  debt  hereby  secured,  to  be  payable  forthwith,  with  interest.  Said  trus- 
tee Is  also  authorized  to  gather  all  of  the  property  of  said  first  party  covered 
hereby,  and  realize  the  most  possible  out  of  the  salvage  from  the  late  fire, 
and  to  expend  all  such  sums  of  money  as  may  be  necessary  therefor,  and  as 
may  be  necessary  for  the  care  and  preservation  thereof;  and  he  may  also  re- 
pair said  property,  and  put  the  same  In  the  best  possible  condition  for  sale,  so 
that  the  largest  amount  can  be  realized  therefor." 

Both  these  conveyances  were  attacked,  because,  it  was  claimed, 
they  constituted  an  assignment  of  all  the  property  of  the  company, 
in  violation  of  the  laws  of  the  state  of  Michigan.  Of  these  con- 
veyances, Judge  Hooker,  delivering  the  opinion  of  the  court,  said: 

"It  appears  from  the  foregoing  that  there  is  no  claim  that  these  instruments 
amounted  to  a  valid  assignment  for  the  benefit  of  creditors.  It  is  equally  clear 
from  the  evidence  that  the  company  never  intended  to  make  such  an  assign- 
ment as  would  have  been  valid  under  How.  Ann.  St.  $  8739,  for  it  is  plain  that 
It  at  all  times  proposed  to  prefer  certain  creditors.  The  contention  is  not 
made  that  these  instruments  are,  in  effect,  a  valid  assignment,  so  that  a  court 
of  chancery  can  take  jurisdiction,  and  enforce  them  as  such,  under  section 
8744.  The  question  is,  therefore,  whether  the  instruments  can  stand  as  valid 
mortgages,  or  whether  they  must  be  held  void,  upon  the  ground  that  they  at- 
tempt to  transfer  the  absolute  title  to  all  of  the  debtor's  property,  in  trust  for 
the  payment  of  preferred  creditors,  in  contravention  of  Id.  §  8739.  The  instru- 
ment covering  the  real  estate  contains  no  defeasance.    It  does,  however,  recite 
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that  the  'first  party  Is  desirous  of  securing  payment  of  certain  debts  and  in- 
demnifying' certain  parties,  and  requires  the  surplus  to  be  returned  to  the 
company.  There  can  be  no  doubt  that  this  instrument  would  be  held  a  mort- 
gage if  any  question  should  arise  upon  it  between  the  parties  to  it.  The 
mortgagor  could  pay  the  indebtedness,  and  compel  a  reconveyance;  and,  if  it 
did  not,  any  attempt  by  the  trustee  to  sell  and  convey  the  lands  would  be 
futile,  without  foreclosure.  On  the  other  hand,  a  court  of  equity  might  prop- 
erly decree  foreclosure  in  a  suit  between  such  parties.  How,  then,  can  it  be 
said  that  the  Instrument  itself  was  effective  to  convey  an  absolute  title  as 
against  creditors,  when  It  did  not  do  so  as  between  the  parties;  and,  if  it  did 
not,  what  i6  to  prevent  creditors  from  reaching  the  equity  of  redemption? 
Manifestly,  we  cannot  say  that  It  is  more  than  a  mortgage  when  other  cred- 
itors raise  the  question,  and  that  it  is  only  a  mortgage  when  the  secured  cred- 
itor attempts  to  sell  the  property  under  It." 

As  we  have  said,  this  instrument  is  practically  the  same  as  the 
one  now  under  consideration.  There  was  not  in  that  case  in  terms 
any  clause  of  defeasance,  and  the  supreme  court  of  Michigan  took 
the  view  that  the  conveyance  was  a  mortgage,  and  that  the  mortgagor 
could  pay  the  indebtedness,  and  redeem  the  property.  But  it  is  said 
that  this  case  is  modified  by  the  later  cases  of  Webber  v.  Hayes,  117 
Mich.  256,  75  N.  W.  622,  and  Conely  v.  Collins  (decided  March  14, 
1899)  78  N.  W.  555.  In  Webber  v.  Hayes  the  instruments  in  ques- 
tion were  held  not  to  be  common-law  assignments.  In  speaking  of 
this  statute,  Judge  Hooker,  who  delivered  the  opinion  in  Austin  v. 
Bank,  supra,  says: 

"By  referring  to  the  statute  (2  How.  Ann.  St.  §  8739),  we  shall  find  that  it 
invalidates  such  assignments  where  they  create  preferences  between  creditors. 
or  where  some  of  the  debtor's  property  not  exempt  from  execution  is  omitted 
from  the  instrument.  In  the  present  case  there  is  no  instrument  which  bears 
the  semblance  of  a  common-law  assignment  for  the  benefit  of  creditors,  but 
a  large  number  of  instruments,  of  different  kinds,  running  to  different  persons, 
executed  at  different  times:  In  addition  to  which  it  appears  that  not  all  of 
the  property  was  covered  by  instruments  made  before  the  suit  was  begun, 
and  that  some  property  was  omitted  from  all  of  the  instruments.  The 
decisions  upon  this  statute  are  numerous,  and  they  clearly  show  that,  before 
there  is  an  opportunity  for  Its  application,  it  must  appear  that  there  is  some- 
thing in  the  nature  of  a  common-law  assignment  to  be  attacked,— some  in- 
strument, the  terms  of  which,  but  for  the  statute,  would  vest  the  debtor's 
title  in  another  in  trust  for  one  or  more  creditors,  whereby  other  creditors 
would  be  precluded  from  any  remedy  against  the  title  or  equity  of  the  debtor. 
In  short,  attempts  to  provide  for  a  portion  of  one's  creditors  by  assignment 
to  a  trustee,  or  when  confined  to  a  portion  of  the  debtor's  property,  are  for- 
bidden; but  It  does  not  follow  that  every  attempt  to  dispose  of  property  fraud- 
ulently wiU  be  construed  to  be  a  void  common-law  assignment  for  the  benefit 
of  creditors.  Sheldon  v.  Mann,  85  Mich.  265,  48  N.  W.  573;  Warner  v.  Little- 
field,  89  Mich.  329,  50  N.  W.  721;  Armstrong  v.  Cook,  95  Mich.  257,  54  N.  W. 
873;  National  Bank  of  Oshkosh  v.  First  Nat  Bank  of  Ironwood,  100  Mich. 
4S5,  59  N.  W.  231;  Austin  v.  Bank,  100  Mich.  620,  59  N.  W.  597.  There  was, 
therefore,  no  occasion  to  submit  this  subject  to  the  Jury." 

In  Conely  v.  Collins  there  was  a  transfer  of  all  of  the  property  of 
the  lumber  company  to  a  trustee,  he  to  sell  the  same,  and  use  the 
proceeds  to  pay  the  indebtedness.  The  conveyance  was  in  exact 
form  an  assignment  for  the  benefit  of  creditors.    The  court  said: 

"It  is,  therefore,  void,  as  it  makes  preferences.  The  case  falls  within 
the  rule  laid  down  in  KendaU  v.  Bishop,  76  Mich.  634,  43  N.  W.  645;  Burnham 
v.  Haskins,  79  Mich.  35,  44  N.  W.  341;  Sheldon  v.  Mann,  85  Mich.  265,  48 
N.  W.  573;  Hill  v.  Mallory  (Mich.)  70  N.  W.  1016.  The  learned  court  below 
wag  of  opinion  that  the  case  is  ruled  by  the  case  of  Austin  v.  Bank,  100 
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Mich.  613,  50  N.  W.  597.  There  the  conveyances  were  worded  as  mortgages* 
and  authorized  the  mortgagee  to  take  possession  upon  default.  They  were 
held  not  to  make  an  absolute  title  in  the  mortgagee." 

As  we  have  already  said,  the  real-estate  conveyance  in  Austin  v. 
Bank  contained  no  clause  of  defeasance.  We  do  not  understand 
the  court,  in  the  language  quoted,  to  have  reference  to  the  real-estate 
mortgage  upheld  in  Austin  v.  Bank;  nor  is  there  anything  in  the 
case  undertaking  to  overrule  that  case.  The  authorities  cited  by  the 
judge  in  which  conveyances  are  held  void  will  be  found  to  be  with- 
in the  principle  already  stated,  where  either  an  attempt  has  been 
made  to  convey  all  the  property  by  way  of  general  assignment  with 
preferences,  or  the  trustee  has  been  given  title  to  and  control  of  the 
property  inconsistent  with  the  rights  of  creditors.  There  is  nothing 
in  that  case  which  requires  any  departure  from  the  doctrine  of  Austin 
v.  Bank,  nor  do  we  understand  the  learned  judge  to  intend  in  any 
wise  to  impair  the  authority  of  that  case.  We  are,  therefore,  of 
opinion,  following  the  decisions  of  the  supreme  court  of  Michigan  in 
construing  this  statute,  that  the  conveyance  in  question  is  not  a  gen- 
eral assignment  for  the  benefit  of  creditors,  but  is  in  the  nature  of 
a  mortgage  or  security  for  a  debt,  executed  in  good  faith,  and  within 
the  power  of  the  party  to  prefer  one  creditor  over  another.  Wheth- 
er the  instrument  is  to  be  strictly  construed  as  a  mortgage  or  not, 
it  can  be  maintained  as  a  trust  created  to  sell  lands  for  the  benefit 
of  creditors,  as  we  understand  the  supreme  court  of  Michigan  in  Bank 
v.  Chapelle,  40  Mich.  451,  where  it  was  said: 

'The  statutes  of  this  state  expressly  authorize  trusts  to  be  created  to  sell 
lands  for  the  benefit  of  creditors.  *  *  *  If,  instead  of  an  absolute  trust 
deed,  we  hold  it  to  be  a  mortgage  in  form,  as  it  was  apparently  intended  to  be. 
and  was  so  held  below,  then  there  can  be  no  objection  to  it  unless  fraudulent 
in  fact.  It  certainly  may  be  regarded  as  a  mortgage  in  equity,  because  it  was 
intended  only  as  a  security  for  a  debt  which  the  debtor  may  discharge  at  any 
time,  and  so  release  the  land." 

It  is  only  where  a  trust  is  created  in  lands  which  amounts  to  a 
general  assignment  for  the  benefit  of  creditors,  in  which  preferences 
are  attempted,  or  the  assigned  property  is  put  beyond  the  reach  of 
creditors  as  to  title  and  surplus,  that  it  comes  within  the  purview  of 
the  statute  regulating  common-law  assignments.  These  conclusions 
render  unnecessary  consideration  of  the  questions  raised  as  to  the 
sufficiency  of  the  allegations  of  the  bill.  Finding  no  error  in  the 
conclusion  reached  by  the  circuit  court,  its  judgment  will  be  affirmed. 


(103  Fed.  243.) 

LOCKWOOD  v.  OHIO  RIVER  R.  CO.  et  al. 

(Circuit  Court  of  Appeals,  Fourth  Circuit    July  9,  1900.) 

No.  302. 

Contract  to  Convey  Right  op  Way  to  Railroad— Construction. 

An  agreement  in  writing  by  a  landowner,  In  consideration  of  the  advan- 
tages to  accrue  to  him  from  the  construction  of  a  projected  railroad,  and  of 
certain  covenants  on  the  part  of  the  grantee,  granted  and  conveyed  to  the 
railway  company  "the  full  and  free  right  of  way,  of  the  width  of  fifty  feet," 
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through  his  land,  on  a  line  previously  surveyed,  and  contained  covenants 
for  the  execution  of  a  deed,  when  required  by  the  company,  conveying  the 
land  in  fee  simple.  The  agreement  was  signed  by  the  grantor  alone,  was 
acknowledged  by  him,  and  filed  for  record  by  the  company,  and  not  until 
after  16  years,  when  it  became  apparent  that  the  laud  was  valuable  for 
oil  and  gas,  was  any  request  made  for  a  deed.  Held,  that  a  right  of  way 
only  was  intended  to  be  conveyed,  and  that  the  railroad  company  took  only 
an  easement  in  the  land. 

2.  Same. 

The  agreement  having  been  prepared  by  the  railway  company,  any  doubt 
as  to  its  true  meaning  should  be  solved  adversely  to  the  company,  and  not 
construed  most  favorably  to  the  grantee  under  the  general  rule. 

3.  Same— Dependent  Covenants— Effect. 

The  covenant  to  execute  and  acknowledge  a  deed  to  the  railway  company 
conveying  the  land  in  fee  simple  being  a  dependent  covenant,  and  the 
estate  or  interest  conveyed  by  the  agreement  being  limited  to  an  incor- 
poreal hereditament,  the  operation  of  said  covenant  is  necessarily  restricted 
by  the  granting  clause,  and  cannot  require  the  conveyance  of  a  greater 
estate. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  West  Virginia. 

A  charter  was  issued  by  the  state  of  West  Virginia  on  April  18.  1881,  to  the 
Wheeling,  Parkersburg  &  Charleston  Railway  Company,  for  the  purpose  of 
constructing  and  operating  a  railroad  from  the  city  of  Wheeling  to  a  point 
at  or  near  the  city  of  Charleston,  in  the  same  state;  the  name  of  this  com- 
pany being  afterwards  changed,  by  proper  proceedings,  to  the  Ohio  River  Rail- 
road Company.     On  April  10,  1882,  the  following  agreement  was  entered  into: 

"This  agreement  made  and  entered  into  this  10th  day  of  April,  1882,  by  and 

between  Jesse  Pugh,  of  the  county  of ,  West  Virginia,  of  the  first  part, 

and  the  Wheeling,  Parkersburg  &  Charleston  Railway  Company,  a  corpora- 
tion under  the  laws  of  West  Virginia,  of  the  second  part,  witnesseth  that, 
whereas,  the  said  railroad  company  proposes  to  construct  and  build  a  road 
through  the  said  county  of  Wood:  Now,  in  consideration  of  the  advantages 
which  said  road  will  be  to  the  said  party  of  the  first  part  and  to  his  prop- 
erty, and  of  the  premises,  and  for  the  further  consideration  that  the  said 
railroad  company  agree  to  make  and  build  a  good  roadway  or  crossing  where 
the  private  road  of  said  Pugh  crosses  said  railroad,  and  also  to  put  in  or  build 
cattle  stops  wherever  said  railroad  crosses  from  one  field  to  another;  and.  if 
said  railroad  company  shall  destroy  any  fruit  trees  during  the  construction 
of  said  road,  shall  pay  for  the  same  at  the  rate  of  ten  dollars  ($10)  for  each  tree 
so  destroyed,  the  said  Jesse  Pugh  does  hereby  grant  and  convey  unto  the  said 
Wheeling,  Parkersburg  &  Charleston  Railway  Company  the  full  and  free  right 
of  way,  of  the  width  of  fifty  feet,  with  necessary  ground  for  cuts  and  fills 
for  the  road  for  the  said  company,  in  and  upon  and  through  the  lands  of  the 
t<aid  Pugh,  on  which  he  now  resides,  described  substantially  as  follows,  to  wit: 
Being  the  line  as  surveyed  by  Engineer  Wharton.  But  it  is  understood  and 
made  a  part  of  this  agreement  that  the  said  railroad  company,  in  constructing 
said  road,  shall  either  build  the  said  roadbed  far  enough  from  the  gravel  bank 
along  and  below  which  the  same  runs,  to  keep  the  same  from  washing,  or,  in 
lieu  thereof,  shall  protect  the  same  with  a  wall,  it  being  understood  that  the  said 
gravel  bank  shall  be  undisturbed.— which  right  of  way  is  hereby  granted  and 
<*onveyed  for  construction,  building,  and  use  of  the  road  of  the  said  company; 
and  the  said  Pugh  hereby  releases  to  the  said  company  all  damages  which  may 
in  any  way  be  sustained  by  reason  of  the  construction  or  building  of  said  com- 
pany's road  through  the  said  land,  or  on  account  of  the  temporary  use  or  occu- 
pancy of  or  damage  to  the  land  of  the  said  Pugh  by  the  said  company,  its 
agents  or  servants,  during  the  construction  of  the  said  railway;  and  the  said 
Pugh  does  hereby  covenant  and  agree  to  execute  and  acknowledge  in  due  form 
of  law,  when  required  by  said  company,  a  deed  conveying  to  said  company,  in 
fee  simple,  the  said  land  hereinbefore  described.  Witness  the  following  signa- 
tures and  seals.  Jesse  Pugh.     [Seal.] 
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"State  of  West  Virginia,  Wood  County,  to  wit 

"I,  Patrick  V.  Dolan.  notary  public  of  said  county,  do  certify  that  Jesse 
Pugh,  whose  name  is  signed  to  the  writing  above,  bearing  date  on  the  13th 
day  of  April,  1882.  this  day  acknowledged  the  same  before  me  in  my  said 
county.     Given  under  my  hand  this  2nd  day  of  April,  1883. 

"Patrick  V.  Dolan,  Notary  Public. 

"It  having  been  found  necessary,  in  the  construction  of  the  railroad  and  in 
the  protecting  of  the  gravel  banks  spoken  of,  to  destroy  twelve  fruit  trees,  the 
said  Jesse  Pugh  consents  to  the  same;  and  said  railroad  company  have  paid 
said  Pugh  the  sum  of  ninety  dollars,  the  receipt  of  which  is  hereby  acknowl- 
edged, payment  in  full  for  said  trees.  Jesse  Pugh. 

"State  of  West  Virginia. 
"Wood  County  Court  Clerk's  Office,  January  5,  1SS4. 
"The  foregoing  writing,  bearing  date  April  13,  1882,  with  annexed  certificate 
and  receipt,  was  this  day  recorded  in  said  office. 

*Th.  G.  Smith,  C.  W.  C.  C." 

On  March  5,  1888,  Jesse  Pugh  and  Hannah  A.,  his  wife,  in  consideration  of 
the  sum  of  $705,  conveyed  the  entire  tract  of  land,  upon  part  of  which  the 
railroad  was  constructed,  to  Arias  N.  Pugh  and  Drucilla  C.  Pugh,  his  wife,  who 
on  the  same  day  executed  a  deed  of  trust  to  H.  C,  Henderson  to  secure  the 
payment  of  the  purchase  money,  which  deed  of  trust  contained,  also,  certain 
covenants,  which  have  no  bearing  on  this  controversy.    After  this  date  Jesse 
Pugh  died,  and  A.  N.  Pugh  and  his  wife,  being  then  the  owners  in  fee  simple 
of  the  tract  of  land,  entered  into  an  agreement,  May  31,  1898,  with  Stephen 
Lockwood,  whereby  the  said  tract  of  land  was  leased  to  Lockwood  for  the 
purpose  of  searching  for  and  producing  oil,  gas,  and  other  minerals.     Under 
this  agreement  Lockwood  went  upon  the  lands  so  leased  to  him,  bored   for 
and  discovered  large  deposits  of  petroleum  oil  and  gas,  and  commenced  pro- 
ducing the  same.    The  wells  drilled  by  Lockwood  were  adjacent  to  the  right 
of  way  of  the  defendant  railroad  company.    The  Ohio  River  Railroad  Com- 
pany entered  into  an  agreement  with  Samuel  Logan.  August  18,  1898,  whereby 
it  granted  to  Logan  all  the  oil  and  gas  in  and  under  the  real  estate  included 
within  this  right  of  way,  lessor  to  receive  one-eighth  part  or  share  of  all  the 
oil  produced,  and  $50  per  annum  for  each  and  every  gas  well  drilled,  on  the 
premises  therein  described;    and  it  being  expressly  stipulated  in  said  agree- 
ment that  "the  lessor  does  not  warrant  the  title  to  the  said  premises  in  any 
respect  whatever,  but  the  said  lessee  drills  and  operates  thereon  entirely  at 
his  own  expense  and  risk."     Logan  entered  into  possession  of  the  premises 
under  this  agreement,  and  drilled  wells  upon  the  right  of  way,  conducting  the  oil 
produced  through  the  pipes  belonging  to  the  Eureka  Pipe  Company.     Jesse 
Pugh,  during  his  lifetime,  and  A.  N.  Pugh.  since  his  death,  paid  taxes  on  the 
whole  tract  of  land;    and  in  1898  the  railroad  company  demanded  of  A.   X. 
Pugh  a  conveyance  in  fee  simple  of  the  right  of  way  above  described,  which 
was  refused.    In  November,   1898,   Stephen  Lockwood  filed  his  bill  of  com- 
plaint in  the  circuit  court  of  the  United  States  for  the  district  of  West  Virginia 
against  the  Ohio  River  Railroad  Company  and  Samuel  Logan,  setting  forth  the 
above  facts,  claiming  that  the  railroad  company  acquired  only  an  easement  on 
said  land,  and  as  such  had  no  right  to  the  oil  and  gas  and  other  minerals  lying 
thereunder;  that  it  was  a  corporation  whose  powers  were  limited  to  the  build- 
ing and  operating  of  a  railroad,  and  that  it  had  no  right  to  engage  in  any  other 
business,  and  its  contract  with  Logan  was  ultra  vires;  and  that  the  well  bored, 
being  15  feet  from  the  eastern  line  of  the  complainant's  land,  would  drain  the 
oil  from  his  land,— and  praying  an  injunction  and  the  appointment  of  a  receiver. 
The  court  below  denied  the  application  for  the  order  of  injunction,  and  refused 
to  appoint  a  receiver  as  prayed  for,  being  of  opinion  that  the  defendant  com- 
pany acquired  an  absolute  title  to  the  lands  under  the  agreement  of  April, 
1882,  and  from  this  decree  the  appellant  has  appealed. 

James  S.  McCluer  (J.  G.  McCluer,  on  the  brief),  for  appellant. 
II.  P.  Camden,  for  appellees. 
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Before  GOFF  and  SIMONTON,  Circuit  Judges,  and  BRAW  LEY, 
District  Judge. 

BRAWLEY,  District  Judge,  after  stating  the  facts  as  above,  de- 
livered the  opinion  of  the  court. 

This  appeal  requires  us  to  give  interpretation  to  the  instrument  of 
April  10,  1882,  which  in  terms  "grants  and  conveys  to  the  railway 
company  the  full  and  free  right  of  way,  of  the  width  of  50  feet,  with 
necessary  grounds  for  cuts  and  fills  for  the  road  of  said  company  in, 
upon  and  through  the  lands  of  Pugh,"  upon  the  line  surveyed  by  the 
engineer  of  the  company,  "which  right  of  way  is  hereby  granted  and 
conveyed  for  the  construction,  building,  and  use  of  the  road  of  the 
said  company."  If  it  had  ended  here,  there  could  be  no  doubt  that  it 
was  intended  to  convey  simply  the  right  of  way,  an  easement,  and 
not  the  land  itself.  The  doubt  has  arisen  out  of  the  concluding  words, 
which  are  as  follows: 

"And  the  said  Pugh  does  also  hereby  covenant  and  agree  to  execute  and 
acknowledge  In  due  form  of  law,  when  required  by  said  company,  a  deed  con- 
veying to  said  company  in  fee  simple  the  land  hereinbefore  described." 

In  a  clause  added 'at  the  foot,  it  is  provided  that  the  sum  of  $90 
should  be  accepted  in  full  payment  for  certain  trees  destroyed  upon 
the  right  of  way.  No  deed  was  demanded  until  shortly  before  the 
commencement  of  these  proceedings,  and  none  was  ever  actually  exe- 
cuted. The  court  below  held  that  it  was  immaterial  whether  the 
deed  was  called  for  or  not;  that  the  defendants,  having  taken  and 
held  actual  possession  of  the  land  for  over  10  years  without  inter- 
ference, had  acquired  an  absolute  title  to  the  same;  and  the  appeal 
impeaches  the  correctness  of  that  conclusion. 

The  first  rule  of  exposition,  which  governs  every  other,  is  that  con- 
tracts should  be  so  interpreted  as  to  give  effect  to  the  intention  of 
the  parties;  and  while  the  words  selected  by  the  parties  themselves 
as  a  symbol  to  denote  their  purpose  are  usually  the  primary  source 
from  which  intention  is  drawn,  and  the  best  and  surest  guide  to  its 
discovery,  yet  being  employed  sometimes  by  designing  persons  to  dis- 
guise rather  than  to  express  the  true  thought,  and  being  liable  to  care- 
less misuse  or  ignorant  misapplication,  it  is  always  the  duty  of  the 
court,  in  all  cases  where  they  are  susceptible  of  different  construc- 
tions, to  take  into  consideration  the  circumstances  attending  the  trans- 
action, the  particular  situation  of  the  parties,  and  the  state  of  the 
thing  granted,  for  the  purpose  of  ascertaining  the  true  intent;  for  the 
intention  of  the  parties  is  manifestly  paramount  to  the  manner  chosen 
to  effect  it.  The  courts  therefore  may  avail  themselves  of  the  same 
light  which  the  parties  enjoyed  when  the  contract  was  executed,  and 
may  place  themselves  in  the  same  situation  as  the  parties  who  made 
it,  in  order  that  they  may  view  the  circumstances  as  those  parties 
viewed  them,  and  so  judge  of  the  meaning  of  the  words  and  the  cor- 
rect application  of  the  language  to  theihings  described;  and  if  any 
of  the  terms  used  seem  to  contradict  the  manifest  intention,  as  clearly 
indicated  by  the  agreement  as  a  whole,  the  intention  must  govern. 
yow,  we  can  have  no  doubt  that  the  intention  of  the  railway  company 
at  the  time  this  instrument  was  executed  was  simply  to  take  a  right 
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of  way,  and  that  the  intention  of  the  grantor  was  simply  to  give  a 
right  of  way;  for  that  is  all  that  was  actually  granted  and  conveyed 
in  terms  by  the  instrument  itself,  neither  party  then  knowing  that 
there  was  a  mine  of  undiscovered  wealth  lying  beneath  the  right  of 
way.    No  money  consideration  was  paid  to  the  grantor,  the  considera- 
tion mentioned  being  the  advantage  which  the  road  would  be  to  him 
and  to  his  property.     The  mere  right  of  way  upon  which  the  railway 
company  constructed  its  road,  and  the  building  of  the  road  through 
his  land,  fulfill  all  of  the  requirements  which  can  be  assumed  to  have 
been  in  contemplation  of  the  parties  at  that  time.    It  is  not  to  be  pre- 
sumed that  the  railway  company  desired  at  that  time  any  more  than 
the  right  of  way  or  easement.     If  it  had  desired  an  absolute  convey- 
ance of  the  land,  nothing  would  have  been  simpler  than  to  have  taken 
a  conveyance  thereof,  if  the  grantor  had  then  been  willing  to  convey 
it.     That  the  railway  company  desired  nothing  more  is  clear  from 
the  fact  that  it  asked  nothing  more,  and  for  more  than  16  years  that 
seemed  to  suffice.     "Contemporanea  expositio  est  optima  et  fortissima 
in  lege."     The  familiar  rule  that  where  the  terms  of  description  are 
uncertain  it  shall  be  construed  most  favorably  to  the  grantee,  inasmuch 
as  it  is  assumed  that  the  fault  is  in  the  grantor,  and  he  shall  not  take 
advantage  of  the  difficulty  which  he  himself  has  created,  can  have 
no  application  here,  as  against  the  grantor,  because  it  is  manifest  that 
this  agreement  was  prepared  by  the  railway  company,  it  having  been 
brought  to  our  attention  in  a  case  cited  that  words  identical  with  those 
employed  in  the  concluding  covenant  in  this  agreement  were  used  in 
procuring  other  rights  of  way  by  the  same  company  about  the  same 
time;    and,  if  there  is  doubt  as  to  the  true  meaning  of  this  cove- 
nant, it  should  be  solved  adversely  to  the  railway  company.     It  would 
not  be  fair  to  assume  that,  under  the  guise  of  procuring  simply  a  right 
of  way,  the  railway  company  intended  by  the  use  of  these  words  to 
take  a  conveyance  in  fee  simple.     The  words  of  the  covenant,  if  sep- 
arated from  the  rest  of  the  agreement,  are  very  broad,  but  they  ought 
not  to  be  taken  in  their  broadest  import  if  they  are  equally  appro- 
priate in  the  sense  limited  to  the  object  the  parties  had  in  view  and 
their  apparent  intentions  as  deduced  from  the  whole  instrument;  for, 
while  the  maxim  is,  the  grant  of  the  principal  carries  the  incident, 
the  converse  of  the  proposition  is  not  true.     General  expressions  are 
controlled  by  special  provisions,  and  the  sweeping  clause  will  be  lim- 
ited to  the  estate  and  things  of  the  same  nature  and  description  as 
those  previously  mentioned;   and  the  exposition  should  be  upon  the 
whole  contract,  and  not  upon  disjointed  parts  taken  separately,  in  or- 
der that  you  may  collect  from  the  whole  one  uniform  and  consistent 
sense,  if  that  may  be  done.    The  granting  clause  of  this  instrument 
conveys  only  a  right  of  way,  which  is  a  mere  easement,  the  owner  of 
the  soil  retaining  his  exclusive  right  in  all  mines,  timber,  and  earth 
for  every  purpose  not  incompatible  with  the  use  for  which  it  is  granted ; 
and  although  hereditability  cannot  strictly  be  predicable  of  property 
held  by  corporations,  which  can  have  no  heirs,  the  rights  of  way  of 
railroad  companies  are  defined  to  be  incorporeal  hereditaments,  and 
such  easements,  though  imposed  upon  corporeal  property,  give  no  right 
to  the  property  itself.    This  instrument,  although  called  an  uagree- 
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ment,"  is  signed  only  by  Jesse  Pugh,  and  in  its  essential  elements  it 
is  nothing  more  than  a  deed  of  conveyance  to  the  railway  company 
of  the  right  of  way  therein  described.  As  such  it  was  put  upon  rec- 
ord by  the  grantee,  and  its  road  constructed  upon  the  right  of  way 
so  granted.  The  consideration  of  the  deed  was  the  advantage  to  ac- 
crue to  the  grantor  from  the  construction  of  the  road,  and  the  interest 
conveyed  was  the  full  and  free  right  of  way,  of  the  width  of  50  feet. 
The  right  to  the  soil  remained  in  the  grantor,  and  such  right  was 
recognized  by  the  grantee  in  its  subsequent  payment  for  the  trees  de- 
stroyed. The  consideration  was  the  advantage  expected  from  the  con- 
struction of  the  road  across  the  grantor's  land.  The  grant  of  the  sur- 
face enabled  the  grantee  to  fulfill  this  consideration.  That  carried 
with  it  the  right  to  use  so  much  of  the  earth  and  other  material  as 
was  necessary  to  the  construction  and  maintenance  of  the  railroad, 
and  such  right  of  way,  with  the  incidents  thereto,  was  all  that  was 
needed  to  enable  the  grantee  to  perform  his  agreement,  which  was 
the  construction  of  the  road  upon  the  surface  of  the  land,  and  for 
anything  more  there  was  no  consideration  paid  or  promised.  Here 
we  have  every  element  necessary  to  a  deed  of  a  right  of  way, — con- 
sideration, granting  and  habendum  clauses.  The  description  of  the 
thing  granted  ife  "the  full  and  free  right  of  way,  of  the  width  of  fifty 
feet,  *  *  *  described  substantially  as  follows,  to  wit:  Reing  the 
line  as  surveyed  by  Engineer  Wharton."  Then,  presumably  for  the 
purpose  of  providing  for  a  formal  deed  after  the  road  was  actually 
located,  when  the  thing  granted  could  be  described  particularly  and  not 
••substantially,"  there  follows  the  covenant  in  the  words  above  cited. 
For  more  than  16  years  no  demand  was  made  for  the  fulfillment  of 
the  covenant.  The  reason  is  obvious.  The  instrument  called  -an 
"agreement,"  being  in  substance  a  deed  or  conveyance  of  the  right 
of  way,  was  treated  as  such.  It  was  put  upon  record,  and  the  railway 
company  entered  under  it,  and  has  remained  in  undisputed  possession 
i*ver  since,  and  no  formal  deed  was  considered  necessary;  the  com- 
pany having  received  all  that  it  bargained  for,  and  all  that  it  paid  any 
consideration  for.  Whether  it  be  considered  a  covenant  for  further 
assurance  (that  is,  a  means  of  enforcing  a  specific  performance  of  the 
grantor's  agreement  to  make  a  good  title),  or  as  a  covenant  of  warranty, 
it  is  a  dependent  covenant;  and  it  is  elementary  that,  however  broad 
and  comprehensive  the  covenants  in  a  conveyance  may  be,  they  are 
to  be  construed  as  securing  to  the  grantee  only  the  estate  actually 
limited  to  him  by  the  conveyance.  Their  office  being  merely  to  as- 
sure and  defend  that  which  has  been  granted,  they  are  only  co-exten- 
sive with  the  grant,  and  can  have  no  wider  scope  and  effect  than  the 
conveyance  to  which  they  are  annexed.  "In  construing  and  applying 
covenants,  they  are  intended  not  to  enlarge,  but  to  defend  the  grantee 
of  the  estate  granted  in  the  deed,  so  that,  if  the  grant  be  of  less  than 
a  fee,  a  covenant  to  warrant  it  to  the  grantee  and  his  heirs  does  not 
enlarge  the  estate  to  a  fee."  3  Washb.  Real  Prop.  448.  And  courts 
will  limit  the  operation  of  the  general  covenant,  however  absolute  it 
may  be  in  form,  so  as  to  effect  the  true  intention,  if  it  is  plainly  to 
be  inferred  that  the  covenantor  did  not  intend  to  use  the  words  in 
the  general  sense  which  they  import.    There  is  no  room  for  doubt  as 
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to  the  true  intention  expressed  in  the  body  of  the  instrument, — that 
in  apt  words  it  conveys  only  a  right  of  way  (that  is,  an  easement), — 
but  the  contention  is  that  by  the  use  of  the  words  "fee  simple'*  the 
grantor  bound  himself  to  convey  the  land  itself  when  so  required  by 
the  railway  company.  "A  fee  simple  may  be  had  in  incorporeal  as 
well  as  corporeal  hereditaments."  1  Washb.  Real  Prop.  p.  82.  ''TVhere 
the  granting  clause  of  a  deed  declares  the  purpose  of  the  grant  to  be 
a  right  of  way  for  a  railroad,  the  deed  passes  an  easement  only,  and 
not  a  fee,  though  it  be  in  the  usual  form  of  a  full  warranty  deed." 
Jones,  Easem.  p.  212.  The  estate  or  interest  conveyed  being  limited 
to  an  incorporeal  hereditament,  the  operation  of  this  covenant  is  neces- 
sarily restricted,  and  cannot  require  the  conveyance  of  a  greater  estate, 
and  the  grantee  can  only  demand  under  it  a  conveyance  in  fee  simple 
of  such  incorporeal  hereditament.  Covenants  do  not  of  themselves 
pass  any  estate,  or  enlarge  or  restrict  the  estate  conveyed. 

In  Sweet  v.  Brown,  12  Mete.  (Mass.)  176,  there  was  an  action  for 
alleged  breach  of  covenant;  the  defendant  having  conveyed  "all  my 
rights,  title,  and  interest  in  and  to"  certain  real  estate,  with  coyenante 
that  he  was  lawfully  seised  in  fee  of  said  premises,  that  they  were 
free  of  all  incumbrance,  that  he  had  good  right  to  sell  jand  convey  the 
same,  and  that  he  would  warrant  and  defend  the  same  against  all 
persons.    The  court  says: 

"The  covenants  are  In  terms  general,  but  in  the  construction  of  a  deed  we 
are  to  look  at  the  whole  deed,  and  the  covenants  are  to  be  construed  so  as  to 
give  effect  to  the  intention  of  the  parties,  so  far  as  It  can  be  done  consistently 
with  the  rules  of  law.  The  warranty  is  of  the  premises  which  were  granted 
and  conveyed  by  the  deed.  But  that  was  *all  my  right,  title,  and  interest  in 
and  to  that  parcel  of  real  estate  situate,'  etc.  It  was  not  a  grant  of  certain 
land  in  general  terms,  but  of  his  title  and  interest  in  such  land,  and  this  par- 
ticularly and  fully  expressed.  The  warranty  must  be  taken  in  a  limited  sense. 
It  must  be  restricted  to  his  title  and  interest.  The  covenant  here  attaches  to 
the  estate  and  interest  convoyed,  and  is  not  a  general  covenant  of  warranty  of 
the  whole  parcel  particularly  described  by  metes  and  bounds.  Such  construc- 
tion will  reconcile  all  parts  of  the  deed  and  give  effect  to  each." 

The  case  of  Moore  v*  McGrath,  1  Cowp.  9,  is  cited  in  Allen  v.  Holton, 
20  Pick.  458,  to  sustain  the  proposition  that  every  deed  is  to  be  con- 
strued according  to  the  intention  of  the  parties  as  manifested  by  tbe 
entire  instrument,  although  it  may  not  comport  with  the  language  of 
a  particular  part  of  it,  and  shows  to  what  extent  a  court  may  go  in 
qualifying  and  even  in  rejecting  a  particular  clause  in  a  deed  in  order 
to  effectuate  the  intention  of  the  parties.  There  the  lands  were  mi- 
nutely described  in  the  premises,  and  then  followed  a  sweeping  clause 
purporting  to  convey  "all  other  the  donor's  land,"  etc.  The  court  held 
that  nothing  passed  by  this  sweeping  clause,  and  that  it  was  probable 
that  the  drawer  omitted  by  mistake  some  words  in  the  sweeping  clause. 
"All  the  subsequent  covenants  have  reference  to  the  grant,  and  are 
qualified  and  limited  by  it." 

There  is  no  reasonable  ground  to  doubt  that  the  court  would  have 
ordered  this  deed  to  be  reformed  at  the  instance  of  the  grantor,  Pugb, 
if  he  had  made  it  clearly  to  appear  that  it  was  his  intention  to  grant 
only  a  right  of  way,  and  that  he  was  misled  by  the  grantee  as  to  the 
effect  of  this  form  of  expression,  if  it  was  intended  to  be  claimed  that 
by  the  use  of  the  words  "fee  simple"  he  covenanted  to  convey  an  abso- 
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lute  estate  in  the  lands,  when  he  was  led  to  believe  that  its  effect  was 
only  to  cany  out  the  agreement  made  by  him,  which  was  to  convey 
an  easement  simply.  "Courts  will  reform  deeds  where  by  mistake  the 
words  are  made  to  convey  other  estate  than  the  parties  intended,  even 
though  the  mistake  consists  in  the  legal  effect  of  the  words  used,  while 
the  words  themselves  were  such  as  the  scrivener  intended  to  make 
use  of."    3  Washb.  Real  Prop.  381. 

We  are  of  opinion  that  it  was  the  intention  of  the  grantor  to  con- 
vey only  a  "right  of  way"  and  that  the  words  chosen  to  effectuate  that 
intention  have  a  well-known  and  universally  accepted  legal  meaning, 
and  describe  the  tenure,  not  the  land  granted ;  that  the  railway  com- 
pany therefore  took  only  an  easement  in  the  land,  and  not  the  land 
itself;  that  the  covenant  is  not  to  be  construed  so  as  to  enlarge  the 
grant;  and  that  the  railway  company  is  not  entitled  by  virtue  thereof 
to  anything  more  than  a  formal  deed  in  fee  simple  of  an  incorporeal 
hereditament.  It  follows  that  the  decree  of  the  circuit  court  is  re- 
versed, and  the  case  remanded  for  further  proceedings  in  conformity 
with  this  opinion. 


(103  Fed.  249.) 

INTERSTATE  COMMERCE  COMMISSION  v.  CHICAGO.  B.  &  Q.  R. 

CO.  et  al. 

(Circuit  Court  of  Appeals,  Seventh  Circuit.    June  15,  1900.) 

No.  665. 

Carriers— Reasonableness  of  Rates— Terminal  Charges. 

A  separate  and  fixed  terminal  charge  of  two  dollars  per  car  on  lire 
stock  consigned  to  or  from  Chicago,  made  by  the  railroads  entering  that 
city,  in  addition  to  the  charge  for  transportation  over  their  own  lines,  to 
cover  the  cost  of  transferring  such  cars  from  their  lines  to  the  Union 
Stock  Yards,  which  constitute  the  live-stock  market  of  the  city,  over  the 
tracks  owned  by  the  stock-yards  company,  and  which  is  shown  to  be 
approximately  the  average  cost  of  such  service,  when  adopted  and  pub- 
lished as  a  part  of  their  rates  in  accordance  with  the  requirements  of  the 
interstate  commerce  law,  does  not  render  such  rates  unreasonable  and 
unjust,  although  the  roads  themselves  furnish  no  terminal  facilities  at 
Chicago  for  handling  stock,  and  the  Union  Stock  Yards  were  originally 
established,  and  have  ever  since  been  used,  as  the  general  depot  for  live 
stock  by  all  the  roads. 
Grosscup,  Circuit  Judge,  dissenting. 

Appeal  from  the  Circuit  Court  of  the  United  Stateb  for  the  North- 
ern Division  of  the  Northern  District  of  Illinois. 

8.  H.  Cowan  and  W.  A.  Day,  for  appellant. 
L.  W.  Bowers,  for  appellees. 

Before  BROWN,  Circuit  Justice,  and  WOODS   and  GROSSCUP, 
Circuit  Judges. 

BROWN,  Circuit  Justice,  delivered  orally  the  opinion  of  the  court. 
We  have  come  to  the  conclusion  that  this  case  must  be  affirmed 
upon  the  authority  of  Walker  v.  Keenan,  19  C.  C.  A.  668,  73  Fed.  755. 
While  the  facts  of  the  two  cases  differ  in  some  immaterial  particu- 
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lars,  the  principles  involved  are  practically  the  same,  and  a  proper  def- 
erence to  the  prior  decisions  of  this  court  requires  a  similar  conclu- 
sion. 

As  this  is  the  first  case  involving  the  validity  of  the  terminal  charges 
which  has  been  called  to  my  attention,  I  have  thought  it  proper  to 
state  briefly  my  reasons  for  concurring  in  the  conclusion  of  the  court 
in  the  prior  case. 

I  have  no  doubt  it  is  the  general  duty  of  railway  companies  to  pro- 
vide proper  facilities  for  the  reception  and  discharge  of  freight  and 
pawengers  at  each  of  their  regular  stations  upon  the  line  of  the  road. 
The  location  of  such  stations  must  be  determined  largely,  if  not  ex- 
clusively, by  the  railway  companies  themselves.  Having  regard  for 
their  own  interests,  they  would  naturally  provide  such  facilities  as 
near  the  center  of  the  town  as  they  are  able,  consistently  with  the 
price  of  real  estate,  the  convenience  of  their  customers,  and  their 
connection  with  other  railways. 

The  character  of  these  terminal  facilities  must  be  determined  by 
the  custom  of  the  place  and  by  the  demands  of  the  traffic.  So  far 
as  passengers  are  concerned,  they  usually  consist  of  a  platform,  a 
building  for  the  reception  of  passengers,  and  a  baggage  room  for  the 
accommodation  of  luggage.  Upon  this  platform  passengers  alight,  and 
from  that  moment  the  responsibility  of  the  company  as  a  carrier 
ceases.  They  separate  to  different  parts  of  the  city,  taking  their  own 
conveyances ;  and  their  luggage  is  deposited  in  the  baggage  room,  re- 
maining subject  to  their  call  for  a  reasonable  time. 

So  far  as  what  is  known  as  "dead  freight"  is  concerned,  a  freight 
depot  is  usually  provided,  in  which  the  freight  is  deposited,  and  notice 
given  the  consignee,  or,  under  the  custom  of  some  places,  the  prop- 
erty is  delivered  personally  to  the  consignee,  for  which  an  extra 
charge  is  made. 

But  suppose  there  be  an  exceptional  kind  of  traffic,  such  as  live 
cattle.  I  should  have  no  doubt  that,  if  the  transportation  of  such  cattle 
became  a  substantial  part  of  the  traffic  of  the  road,  terminal  facilities 
should  be  provided  for  them;  and,  if  it  were  the  custom  of  the  plate 
for  the  consignee  of  cattle  to  call  and  drive  them  away,  pens  should  be 
built  for  their  immediate  confinement  until  the  consignee  can  be  ap- 
prised  of  their  arrival,  and  a  sufficient  time  has  elapsed  for  him  to 
remove  them.  Until  1865  that  seems  to  have  been  the  custom  in  Chi- 
cago, where  there  were  four  or  five  cattle  yards  near  the  principal 
railway  stations.  The  record  does  not  show  whether  the  consignee 
came  there  and  drove  them  away,  or  whether  they  were  marketed  and 
slaughtered  there;  but  this  is  immaterial,  so  far  as  the  duties  of  the 
railway  company  were  concerned.  So  it  is  usual,  in  the  stock-raising 
portions  of  the  country,  to  provide  cattle  pens  for  the  detention  of 
cattle  until  they  are  laden  on  board  the  cars,  and  sometimes  for  their 
delivery  by  the  railway  company  in  those  yards. 

While  I  do  not  think  railway  companies  would  be  bound  to  furnirfi 
terminal  facilities  of  this  kind  for  an  occasional  horse,  or  perhaps 
even  for  an  occasional  and  wholly  exceptional  car  load  of  live  stock, 
yet,  if  cattle  became  a  substantial  part  of  the  traffic,  I  have  no  doubt 
provision  should  be  made  for  their  reception. 
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In  1865  the  Union  Stock  Yards  were  organized,  a  large  area  of  lands 
purchased,  and  separate  tracks  laid  by  the  stock-yards  company,  con- 
necting with  practically  all  the  railways  running  to  Chicago.  From 
this  time  the  demand  for  separate  terminal  facilities  at  each  of  these 
railways  seems  to  have  ceased,  and  all  cattle  were  consigned  for  de- 
livery at  the  stock  yards, — not  for  the  purpose  of  being  claimed  there 
by  the  consignee,  but  for  the  purpose  of  finding  a  market  for  them. 
Here  all  the  cattle  consigned  to  Chicago  are  deposited  for  slaughter 
or  for  further  shipment,  and  great  slaughtering  houses  have  been 
erected  in  the  vicinity  of  the  yards  for  the  disposition  of  the  cattle. 
Providing  a  market  for  cattle  is  certainly  no  part  of  the  business  of 
the  railway  company;  and  I  think,  therefore,  any  extra  expense  occa- 
sioned from  the  time  the  cars  containing  the  cattle  leave  the  tracks 
of  the  company,  and  until  they  arrive  at  the  stock  yards  and  the 
empty  cars  are  returned,  the  company  is  entitled  to  make  an  additional 
terminal  charge,  equivalent  to  the  expense  occasioned  to  it  by  pro- 
viding these  extra  facilities. 

Prior  to  June  1, 1894,  the  railway  companies  seem  to  have  assumed 
this  burden  themselves,  but  at  this  time  a  trackage  was  imposed  by 
the  stock  yards  of  from  40  to  75  cents  each  way  upon  every  car  going 
and  returning  from  the  tracks  of  the  railway  company  to  the  stock 
yards.  It  is  insisted  that,  as  this  is  the  only  extra  expense  then  occa- 
sioned, any  charge  beyond  that  was  unreasonable  and  improper.  I 
do  not  think  that  necessarily  follows.  While  the  imposition  of  this 
trackage  charge  by  the  Union  Stock  Yards  was  doubtless  the  imme- 
diate occasion  for  a  reformation  of  its  tariff,  the  railway  companies 
were  then  at  liberty  to  adopt  a  new  schedule  with  relation  to  these 
terminal  facilities,  and  charge  what  they  actually  cost  them. 

The  evidence  is  that  it  costs  some  railways  a  trifle  less  than  two 
dollars,  and  some  considerably  more  than  that.  The  average  seems 
to  have  been  somewhat  more  than  two  dollars.  But  we  think  it  was 
proper  for  the  railway  companies,  whether  the  expense  to  the  com- 
panies were  a  few  cents  more  or  less,  to  adopt  this  amount  as  an 
approximate  charge,  and  that  their  action  in  so  doing  should  be  sus- 
tained. 

In  the  limited  time  at  my  disposal,  I  find  myself  unable  to  file  a 
written  opinion;  and,  as  the  case  will  doubtless  be  appealed  to  the 
court  of  last  resort,  it  seems  quite  unnecessary  to  do  so. 

The  decree  of  the  circuit  court  is  therefore  affirmed. 

GRORSCUP,  Circuit  Judge  (dissenting).  Prior  to  1865  the  rail- 
ways entering  Chicago  had  four  separate  places  for  the  delivery  of  live 
stock,  each  equipped  with  the  necessary  facilities.  Considering,  for 
obvious  reasons,  a  union  of  these  facilities  desirable,  the  Union 
Stock  Yards  were  established  by  the  railways,  though  as  a  separate 
corporation,  with  such  lines  of  intervening  railway  as  put  the  yards 
in  connection  with  all  the  roads  centering  in  Chicago.  It  is  substan- 
tially undisputed  that,  from  the  consolidation  of  these  delivery  sta- 
tions until  1894,  the  chutes,  pens,  and  other  equipment  at  the  new 
stock  yards,  were  the  delivery  station  for  live  stock  of  each  of  the  de- 
fendant railways;   that,  although  owned  by  a  separate  company,  no 
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extra  compensation  was  charged  for  the  use  of  the  intervening  tracks, 
or  the  unloading  facilities;  that  the  other  live  stock  stations  were 
abandoned;  that  no  separate  stations,  except  perhaps  in  mere  sem- 
blance, have  since  been  established;  and  that,  by  this  long  course  of 
dealing,  the  shipping  public  has  come  to  look  upon  the  Union  Stock 
Yards  as  the  destination  of  cattle  shipped  to  Chicago. 

In  June,  1894,  the  Union  Stock  Yards  having  passed  largely  from 
the  ownership  of  the  railways  to  outside  parties,  a  minimum  trackage 
charge  of  forty  cents  per  car  was  imposed  upon  the  railways  by  the 
Stock  Yards  Company.  Thereupon  the  railway  companies  inserted 
in  the  schedules,  required  by  the  Interstate  Commerce  Act,  a  para- 
graph to  the  effect  that  upon  all  live  stock,  or  other  freight  received 
from,  or  delivered  to,  the  stock  yards,  a  terminal  charge  of  two  dollars 
per  car  would  be  thereafter  made,  in  addition  to  the  flat  Chicago  rates. 
It  is  the  lawfulness  and  reasonableness  of  this  charge  that  is  the 
subject-matter  of  this  case. 

The  precise  question,  so  far  as  it  relates  to  the  lawfulness  of  the 
charge,  has  been  before  the  courts  of  this  circuit  three  times.  In  the 
first  case,  in  the  circuit  court,  Union  Trust  Co.  v.  Atchison,  T.  &  S. 
F.  Ry.  Co.,  64  Fed.  992,  it  was  held  that,  as  a  matter  of  public  policy, 
a  charge  for  freight  must  be  held  to  cover  the  entire  service  of  the 
carrier  from  depot  to  depot  inclusive;  that  such  service  and  charge 
include,  not  only  actual  carriage,  but  also  the  necessary  facilities  for 
loading  and  unloading;  that  the  service  being  a  single  one,  the  com- 
pensation is  likewise  single,  and  in  law  incapable  of  division;  that  the 
carrier  can  not  make  up  its  bill  of  charges  in  items,— one  for  loading, 
one  for  carriage,  one  for  personal  service  of  attendants,  one  for  de- 
livery, etc.  The  ruling  in  that  case  was  supposed  to  be  founded  upon 
the  Covington  Stock  Yards  Case,  139  U.  S.  128,  11  Sup.  Ct  461,  30 
L..Ed.  914. 

The  case  was  reviewed  in  the  circuit  court  of  appeals  under  the 
title  of  Walker  v.  Keenan,  19  C.  C.  A.  668,  73  Fed.  753,  where  it  was 
in  effect  held  that,  although,  as  incidental  to  its  business  of  transport- 
ing cattle,  a  railway  company  must  provide  the  means  for  loading 
and  unloading,  there  is  no  reason  in  law,  or  in  the  nature  of  things, 
why  the  compensation  may  not  be  apportioned;  that  it  is  lawful, 
other  considerations  aside,  that  a  charge  may  be  made  for  the  loading, 
another  and  separate  charge  for  the  carriage,  and  still  another  for 
the  unloading  and  delivery.  The  compensation  to  be  received  was 
not  looked  upon,  in  this  decision,  as  a  single  charge;  but  rather  as 
an  aggregatioji  of  such  separate  charges  as,  being  reasonable  in  them- 
selves, may  have  been  properly  inserted  in  the  published  schedules. 

In  the  present  decision  the  majority  of  the  court  hold  it  to  be  the 
general  duty  of  the  railway  companies  to  provide  proper  facilities  for 
the  reception  and  discharge  of  freight  and  passengers  at  each  of  their 
regular  stations;  and,  inferentially,  as  I  read  the  opinion,  that  no  extra 
charge  may  be  made  for  these  unloading  facilities.  But  live  stock 
is  regarded  as  an  exceptional  kind  of  traffic,  and  its  transportation 
to,  and  delivery  at  the  stock  yards,  as  something  superadded  to  the 
general  undertaking  of  the  railway  companies  to  transport  live  stock 
from  the  stations  of  initiation  to  Chicago.    This  opinion  seems  to  me 
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to  shift  the  ground  upon  which  Walker  v.  Keenan,  supra,  was  de- 
cided, and  while  sustaining  the  general  proposition  upon  which  Union 
Trust  Co.  v.  Atchison,  T.  &  S.  F.  Ry.  Co.  was  decided,  to  hold  that 
delivery  of  live  stock  at  the  stock  yards  is  an  exception  to  the  re- 
quirements of  the  general  rule.  In  view  of  these  rulings,  and  espe- 
cially of  the  change  of  ground  taken  by  the  majority  opinion,  I  look 
upon  the  question  involved  as  a  more  or  less  open  one,  and  have 
thought  it  not  improper  to  restate,  in  substance,  the  grounds  upon 
which,  in  the  circuit  court,  I  decided  the  case  of  Union  Trust  Co.  v. 
Atchison,  T.  &  S.  F.  By.  Co.,  and  upon  the  basis  of  which  I  am  con- 
strained to  dissent  from  the  decision  in  this  case. 

As  common  carriers  of  freight  and  passengers,  railway  companies 
come  in  touch  with  every  character  of  shipper  and  traveler.  They 
deal  alike  with  the  unintelligent  and  the  intelligent;  with  people  in- 
experienced in  matters  of  traffic,  as  well  as  with  the  experienced; 
with  people  in  haste  and  uninquiring,  as  well  as  with  people  delib- 
erate and  careful. 

The  usual  passenger  buys  his  ticket  at  the  station  where  he  goes 
aboard,  expecting  that  it  will  carry  him  to  the  general  passenger  sta- 
tion in  the  city  of  destination.    He  does  not  consult  the  rate  sheet, 
and,  least  of  all,  does  he  inquire  if  the  line  over  which  he  travels  may 
or  may  not  include  rails  and  stations  belonging  to  another  company. 
Tlie  usual  shipper  is  remote  from  the  station  of  destination.    He  is 
unacquainted  with  local  conditions,  especially  if  that  station  be  a  great 
city  spreading  over  a  large  territory.    He  has  in  mind  a  single  place 
of  delivery;  and  when  he  inquires  respecting  the  rate  of  freight,  un- 
questionably conceives  that  the  payment  of  the  sum  named  will  lay 
down  his  goods  in  the  general  depot  of  delivery.    However  much,  as 
a  careful  man,  he  ought,  perhaps,  to  consult  the  posted  rates,  he  does 
uot,  aB  a  matter  of  fact,  consult  them.    Both  traveller  and  shipper, 
*ith  perhaps  a  few  exceptions,  accept  without  further  inquiry  the 
railway  agent's  general  statement  respecting  the  company's  charge, 
and  act  upon  the  presumption  that  the  charge  is  from  depot  to  depot 
inclusive. 

Xow  what,  upon  such  a  state  of  facts,  irrespective  of  a  divisional 
posted  rate,  would  be  the  measure  of  the  carrier's  undertaking? 
Could  it  rightly  compel  the  passenger  to  alight  at  a  suburban  sta- 
tion, geographically  within  Chicago,  and,  therefore,  in  letter,  within 
the  terms  of  its  obligation?  Could  it  deposit  the  freight  at  some 
depot  other  than  its  general  depot,  though  such  other  depot  was  with 
in  the  city  limits?  No  one,  I  think,  will  so  contend.  The  tangible, 
visible  facts  relating  to  the  usual  places  of  depositing  passengers  and 
freight  constitute  an  element,  though  unexpressed,  in  the  carrier  s  un- 
dertaking; and  its  contract  will  be  construed  as  if  such  element  had 
been  plainly  embodied  in  the  ticket,  or  bill  of  lading.  Any  other  in- 
teipretation  would  violate  a  primary  rule  in  arriving  at  the  terms  of 
consent  between  parties. 

The  posting  of  a  divisional  rate — one  item  for  carriage  and  another 
for  delivery  facilities — may  be  regarded  technically  as  a  purposed 
exclusion  of  this  unexpressed  element;  but  in  practice  the  traveller 
and  shipper  would  proceed  upon  the  same  conception  as  if  there  had 
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been  no  posting  and  the  rate  had  remained  single.  They  would  still 
be  guided,  notwithstanding  the  divisional  rate  posted — at  least  in  large 
numbers — by  the  visible  facts  relating  to  the  company's  general  depot 
facilities  at  the  city  of  destination,  and  would  still  look  upon  the  flat 
rate  named  as  inclusive  of  delivery,  as  well  as  of  carriage.  Passen- 
gers from  New  York,  having  paid  their  fare  *o  Chicago,  would  feel 
outraged,  if,  once  within  the  city  limits,  they  were  compelled  to  pay 
an  additional  so-called  terminal  charge,  or  disembark  at  a  suburban 
station.  The  shipper  of  freight  would  experience  the  same  feeling, 
if,  in  the  absence  of  directions  to  the  contrary,  his  goods  were  deliv- 
ered at  some  place  other  than  the  carrier's  general  depot.  The  fact 
that  a  divisional  rate  was  formally  posted  would  not  disabuse  their 
expectations  in  time  to  adjust  their  course  to  the  real  rate  thus  im- 
posed. 

The  law,  in  my  judgment,  upon  considerations  of  public  policy, 
comes  to  their  rescue.  It  requires  the  carrier  to  do  what,  in  view  of 
this  conception  in  the  public  mind,  respecting  travel  and  shipment — 
a  conception  natural  and  almost  universal — the  carrier  ought,  in  good 
conscience,  to  do.  An  enforced  single  charge  is  no  hardship  to  the 
carrier;  it  prevents  infinite  misunderstanding  and  inconvenience 
among  its  patrons.  It  is  the  only  method  that,  treating  the  carrier 
fairly,  at  the  same  time  fairly  subserves  the  interests  of  the  public. 
It  is  simply  a  recognition  of  an  almost  universal  fact — a  fact  that  is 
not  undone  by  special  provisions  written  into  unnoticed  tariff  sched- 
ules. If  the  law,  irrespective  of  the  carrier's  wish  or  contract,  in  sub- 
serving the  public  interests,  interferes  to  impose  a  duty  that  the  ap- 
pliances shall  be  reasonably  sufficient,  and  that  the  freight  shall  be 
carried  in  the  customary  mode,  I  can  see  no  reason  why,  upon  anal- 
ogous motives,  it  should  not  recognize  the  convenience  and  the  jus- 
tice of  the  rule  here  insisted  upon,  and  impose  a  duty  in  accordance. 

The  opinion  of  the  majority,  in  substance,  concedes  this  general 
proposition,  but  escapes  its  application  to  the  case  under  considera- 
tion, by  holding  that  live  stock  is  an  exceptional  character  of  traffic; 
and  that  transportation  to  the  stock  yards  is  in  the  nature  of  a  di- 
version, in  the  interest  of  the  shipper,  from  the  carrier's  general  depot 
to  the  market  designated  by  the  shipper.  In  what  respect  the  traffic 
is  exceptional  is  not  stated.  It  requires,  of  course,  cars  of  a  special 
character,  and  delivery  facilities  different  from  those  provided  for 
dead  freight;  but  the  difference  between  live  stock  and  dead  freight, 
in  these  respects,  is  not  so  wide  as  the  difference  between  the  equip- 
ment necessary  to  the  carriage  and  delivery  of  passengers,  and  the 
equipment  essential  to  the  carriage  and  delivery  of  dead  freight.  !Nor 
is  the  live  stock  shipped  to  Chicago  a  sporadic  kind  of  traffic,  turn- 
ing up  a  car  load  to-day,  and  possibly  not  another  car  load  for  days 
to  come;  it  is  shown  that  more  than  three  hundred  thousand  car 
loads  of  live  stock  (an  average  of  one  thousand  car  loads  daily)  come 
into  the  stock  yards  each  year.  No  other  single  source  of  revenue  to 
the  railway  companies  is  perhaps  so  large  and  so  unfailing.  This  kind 
of  exceptionalness,  it  seems  to  me,  emphasizes  rather  than  dimin- 
ishes, the  reason  why  the  rule  should  be  applied  to  live  stock  as  well 
as  to  other  freight. 
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The  other  reason  stated  for  making  live  stock  an  exception — that 
it  is  a  diversion,  in  the  interest  of  the  shipper,  to  the  shipper's  mar- 
ket— ignores  the  facts  found  by  the  Commission,  and  the  undisputed 
history  of  the  yards.  When,  in  1865,  the  yards  were  established,  as 
the  consolidated  live  stock  station  of  the  railway  companies,  there 
were  at  that  place  no  packing  houses  and  no  established  markets. 
The  locality  selected  was  in  the  country,  centrally  located,  it  is  true, 
for  the  railways,  but  still  unoccupied  by  any  industry.  In  course 
of  time,  as  doubtless  the  railways  anticipated,  a  market  grew  up 
around  the  station.  Here,  as  elsewhere  in  industrial  evolution,  like 
attracted  like.  The  railways  in  establishing  these  yards  did  not  go 
to  the  market;  the  market  came  to  the  railways. 

As  the  general  Chicago  depot  for  the  delivery  of  live  stock,  the 
stock  yards  remain  to-day  what  they  were  the  day  of  their  establish- 
ment, only  grown  larger.  It  would  be  lawful  doubtless  to  change 
this  station,  if  it  were  done  in  substance,  not  in  mere  semblance; 
but  the  railway  companies  have  not  yet  chosen  to  make  the  change. 
Why  does  it  not  remain  their  general  depot  for  the  delivery  of  live 
s^tock  in  as  full  a  sense  as  upon  the  day  it  was  first  established  before 
the  surrounding  industries  had  yet  gathered;  and  in  as  full  a  sense 
as  during  the  thirty  years  succeeding.  Is  it  because  the  carriers 
do  not  own  the  chutes  and  pens  and  the  intervening  tracks;  the  same 
may  be  said  of  many  passenger  lines  that  come  only  to  the  city 
limits,  passing  from  there  over  rails,  and  into  the  stations  belong- 
ing to  a  terminal  company.  Is  it  because  they  pretend  to  be  ready  to 
deliver  live  stock  from  their  own  rails,  should  the  shipper  wish; 
that  would  be  the  substitution  of  a  myth,  known  only  on  paper,  for  an 
actuality,  known  by  the  public  at  large.  Is  it  because  they  have 
sold  out  their  holdings  in  the  yards  and  the  intervening  rails;  that 
will  not  entitle  them  to  divide  the  charge  for  a  service  between  depot 
and  depot.  If,  on  the  day  the  stock  yards  were  established — before 
a  market  was  there — they  became  the  depot  at  which  the  shipper 
was  entitled  to  have  his  stock  delivered  as  a  part  of  the  service  un- 
dertaken, nothing  has  since  transpired  to  change  either  the  right  of 
the  shipper  or  the  obligation  of  the  earners. 

But  assuming  that  the  railways  went  to  the  markets  and  established 
their  stations  for  delivery  there,  is  it  any  the  less,  in  the  public 
mind,  their  general  depot  in  Chicago  for  the  delivery  of  live  stock? 
It  seems  clear  to  me  that  the  presence  of  a  market  about  the  sta- 
tions— the  only  market  of  the  kind  in  Chicago — must  be  taken  as  a 
forceful  fact,  definitely  fixing,  in  the  mind  of  the  shipper,  the  locality 
of  the  delivery  facilities.  Where  other  than  the  stock  yards,  in  view 
of  these  circumstances,  would  the  shipper  reasonably  suppose  his 
consignments  would  go?  Would  it  not  take  the  clearest  character 
of  information  to  convince  him  that,  in  the  absence  of  a  special  di- 
rection, the  cattle  would  be  unloaded  in  some  unknown  place  in  the 
city?  In  this  fact,  that  in  the  very  nature  of  things  live  stock  must 
go  to  the  stock  yards,  will  be  found  strong  additional  reason  for, 
rather  than  against,  the  rule  that  there  should  be  but  a  single  charge 
from  depot  to  depot,  inclusive. 
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The  gegeral  rule  invoked  is  a  salutary  one,  and  should  not  be  frit- 
tered away  upon  exceptions  not  founded  upon  cogent  reasoning.  Once 
open  the  door  to  exceptions  on  easy  hinges,  and  a  multitude  will  find 
their  way  in,  until,  indeed,  the  rule  itself  will  have  become  the  ex- 
ception. 


(103  Fed.  260.) 
WHITE  et  al.  v.  GERMAN  ALLIANCE  INS.  CO.  OF  NEW  YORK. 
(Circuit  Court  of  Appeals,  First  Circuit    June  15,  1900.) 
No.   304. 

1.  Appeal— Rrview— Action  Tried  to  Coukt. 

Where  a  jury  trial  is  waived  by  stipulation  in  an  action  at  law,  and 
the  court  makes  a  general  finding  for  one  party,  a  bill  of  exceptions  brings 
up  for  review  only  rulings  made  in  the  course  of  the  trial,  to  whicb  ex- 
ception was  taken,  which  do  not  include  the  general  finding,  nor  the  con- 
clusions of  the  court  embodied  therein. 

2.  Agency— Evidence  to  Establish. 

Letters  written  by  an  agent  to  third  persons  respecting  the  cancellation 
of  insurance  policies  of  his  principal  and  the  substitution  of  new  policies 
are  admissible  in  proof  of  the  agent's  authority,  where  it  is  also  shown 
that  the  principal  knew  and  acquiesced  in  his  acts. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District  of 
Rhode  Island. 

Wm.  Q-.  Roelker  and  Frank  W.  Tillinghast,  for  plaintiffs  in  error. 
E.  S.  Mansfield  (Phillip  Mansfield,  on  the  brief),  for  defendant  in 
error. 

Before  COLT  and  PUTNAM,  Circuit  Judges,  and  WEBB,  District 
Judge. 

COLT,  Circuit  Judge.  In  this  case  a  jury  trial  was  waived,  and 
the  court  below  made  a  general  finding  for  the  defendant.  93  F.  161. 
Where  a  case  is  tried  by  the  court  without  a  jury,  the  bill  of  excep- 
tions brings  up  nothing  for  revision,  except  what  it  would  have  done 
had  there  been  a  jury  trial.  Where  the  finding  is  general,  the  parties 
are  concluded  by  the  determination  of  the  court,  except  in  cases  where 
exceptions  are  taken  to  the  rulings  of  the  court  in  the  progress  of 
the  trial.  The  rulings  of  the  court  in  the  progress  of  the  trial  do 
not  include  the  general  finding  of  the  court,  nor  the  conclusions  of 
the  court  embodied  in  such  general  finding.  These  propositions  are 
laid  down  in  Insurance  Co.  v.  Folsom,  18  Wall.  237,  248,  250,  253, 
254,  21  L.  Ed.  827,  and  Cooper  v.  Omohundro,  19  Wall.  65,  69,  22  L. 
Ed.  47.  The  construction  given  by  the  supreme  court  to  the  statute 
relating  to  jury  trial  waived  cases  (Rev.  St.  §§  649,  700)  confines  the 
questions  open  for  review  on  this  particular  writ  of  error  to  the  ex- 
ceptions taken  in  the  court  below  to  the  admission  of  certain  evidence. 

This  suit  was  brought  to  recover  on  a  policy  of  fire  insurance  issued 
by  the  defendant  upon  mill  property  owned  by  the  plaintiffs.  The  case 
turned  on  the  question  of  cancellation.    It  appeared  that  one  Tilling- 
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hast,  an  insurance  broker,  was  authorized  by  the  plaintiffs  to  procure 
$ 40,000  additional  insurance  on  their  mill  property,  and  that  he 
placed  this  insurance  in  several  companies, — the  defendant  being  one, 
— and  sent  the  policies  to  the  plaintiffs.  Within  a  few  days  thereafter 
Tillinghast  was  notified  by  the  agent  of  the  companies  that  they  did 
not  care  to  longer  continue  the  risk,  and  a  return  of  the  policies  was 
requested.  Thereupon  he  communicated  this  to  the  plaintiffs  by  letter, 
and  proceded  to  replace  the  insurance  in  other  companies.  The  ma- 
terial issue  of  fact  in  the  court  below  was  whether  Tillinghast  was 
authorized  by  the  plaintiffs  to  cancel  the  original  policies  and  substi- 
tute new  policies.  Although  the  policy  contained  the  usual  provision 
respecting  cancellation  by  the  company,  or  at  the  request  of  the  in- 
sured, by  giving  five  days'  notice,  it  was  not  necessary  to  prove  that 
personal  notice  was  given  the  insured,  provided  it  was  shown  that 
Tillinghast  had  authority  to  cancel  the  original  policies  upon  taking 
out  other  insurance  for  a  like  amount.  In  support  of  defendant's 
contention  on  this  point,  it  offered  in  evidence,  against  the  objection 
of  the  plaintiffs,  certain  letters  which  passed  between  Tillinghast  and 
the  agent  of  the  companies  which  issued  the  first  policies,  respecting 
the  cancellation  of  those  policies;  also,  certain  letters  and  a  tele- 
gram which  passed  between  Tillinghast  and  the  agent  of  the  coin-, 
panies  which  issued  the  new  policies  respecting  the  placing  of  the 
substituted  insurance, — as  bearing  upon  the  authority  of  Tillinghast 
to  cancel  the  old  policies  and  to  substitute  others.  This  evidence, 
standing  alone,  was  not  admissible;  but,  as  one  link  in  the  chain  of 
proof  which  was  presented  on  this  issue,  it  was,  in  our  opinion, 
dearly  admissible.  In  addition  to  this  evidence,  the  record  discloses 
that  there  was  direct  evidence,  in  the  form  of  letters,  that  the  plain- 
tiffs had  knowledge  of  the  acts  of  Tillinghast,  and  of  their  acqui- 
escence in  what  was  being  done.  There  was  also  evidence  that  the 
plaintiffs  had  accepted  payment  of  the  substituted  policies,  and  had 
entered  into  a  contract  of  adjustment  with  the  substituted  compa- 
nies, under  which  the  present  suit  was  brought  in  the  name  of  the 
plaintiffs  to  enable  the  substituted  companies  to  wrork  out  a  contri- 
bution from  the  defendant  company,  all  of  which  tended  to  prove 
an  adoption  by  the  plaintiffs  of  the  acts  of  Tillinghast  respecting 
the  substitution  of  new  policies  for  the  old.  It  is  not  for  this  court 
to  pass  upon  the  sufficiency  or  weight  of  the  evidence.  That  was 
for  the  court  below,  and  we  have  no  power  to  disturb  a  general  find- 
ing by  the  court  on  issues  of  fact,  where  there  is  evidence  to  support 
the  finding. 

Assuming  that  the  plaintiffs'  requests  for  certain  rulings  at  the  close 
of  the  testimony  were  refused,  and  that  exceptions  were  duly  taken 
to  such  refusal,  these  exceptions  cannot  be  considered  by  this  court, 
because  they  seek  to  review  certain  conclusions  of  the  court  below 
which  were  necessarily  embodied  in  the  general  finding  by  that  court. 
Cooper  v.  Omohundro,  19  Wall.  65,  69,  22  L.  Ed.  47.  Judgment  af- 
firmed, with  costs  of  this  court  for  the  defendant  in  error. 
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(101  Fed.  774.) 

CHANDLER  v.  RUTHERFORD  et  al. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    April  16,  1900.) 

No.  1,313. 

1.  United  States  Marshals — Bond— Liability  op  Sureties. 

When  an  officer  assumes  to  act  under  color  of  his  office,  haying  no  writ 
or  process  whatsoever,  or  having  process  which  on  its  face  is  utterly  void, 
it  is  the  prevailing  doctrine  that  whatever  he  may  do  under  such  circum- 
stances imposes  no  liability  on  his  sureties.  To  constitute  color  of  office 
such  as  will  render  an  officer's  sureties  liable  for  his  wrongful  acts,  some- 
thing else  must  be  shown  besides  the  fact  that  in  doing  the  act  complained 
of  the  officer  claimed  to  be  acting  in  an  official  capacity.! 

2.  Same— Deputy  Marshal— Liability  of  Sureties. 

A  United  States  deputy  marshal  having  been  informed  that  a  felony 
had  been  committed,  but  without  being  advised  that  the  plaintiff  was  the 
person  who  had  committed  the  offense,  and  without  the  exercise  of  any 
diligence  to  ascertain  that  fact,  shot  the  plaintiff,  who  was  an  innocent 
party,  for  the  purpose  of  arresting  him.  No  warrant  had  been  issued  for 
the  supposed  offense.  Held:  (1)  That,  though  Mansf.  Dig.  §  2002,  au- 
thorized arrest  for  felony  without  warrant  "where  the  officer  had  reason- 
.  able  grounds  for  believing  that  the  person  arrested  had  committed  the 
felony,"  the  officer's  act  was  not  done  colore  officii,  and  that  the  marshal's 
sureties  were  not  liable  therefor  in  an  action  on  the  marshal's  bond,  which 
was  conditioned  for  the  faithful  performance  of  official  duty  by  him  and 
his  deputies;  (2)  that,  when  an  officer  seeks  to  justify  an  arrest  without  a 
warrant  under  a  statute  like  the  one  quoted  above,  and  the  act  for  which 
the  arrest  was  made  was  not  committed  in  the  officer's  presence,  he  must 
show,  in  order  to  justify  his  conduct,  that  he  acted  on  information  such  as 
would  justify  a  reasonable  man  in  believing  that  the  particular  person  ar- 
rested was  guilty  of  a  felony. 

In  Error  to  the  United  States  Court  of  Appeals  in  the  Indian  Terri- 
tory. 

This  case  was  tried  and  determined  below  on  demurrer  to  the  com- 
plaint, which  was  adjudged  insufficient  to  sustain  a  judgment.  The 
first  paragraph  of  the  complaint,  which  was  filed  by  James  Chandler, 
the  plaintiff  in  error,  alleged,  in  substance,  that  Samuel  M.  Rutherford, 
one  of  the  defendants  in  error,  and  one  of  the  defendants  below,  was 
the  duly  appointed  and  acting  United  States  marshal  in  and  for  the 
Northern  district  of  the  Indian  Territory,  and  that  the  other  defend- 
ants in  error,  to  wit,  George  Sparks,  John  F.  Williams,  Clarence  W. 
Turner,  Andrew  W.  Robb,  Pleasant  K  Blackstone,  and  James  D. 
Lankford,  were  sureties  upon  the  official  bond  of  said  Samuel  M. 
Rutherford  as  such  United  States  marshal  in  and  for  the  Northern  dis- 
trict of  the  Indian  Territory,  a  copy  of  which  bond  was  attached  to 
the  complaint.  The  remaining  material  allegations  of  the  complaint 
were  as  follows: 

"The  plaintiff  says:  That  on  or  about  the  8th  day  of  August  1895.  said 
defendant  Samuel  M.  Rutherford,  United  States  marshal  as  aforesaid,  had  in 
his  office  in  the  town  of  Muskogee,  in  said  Northern  district  of  the  Indian 
Territory,  A.  A.  McDonald,  his  duly  appointed  and  acting  chief  deputy  mar- 
shal, who  was,  in  the  absence  of  said  United  States  marshal  from  his  office, 
fully  authorized  to  act  for  and  in  the  room  and  stead  of  said  United  States 


i  See  note  at  end  of  case. 


Digitized  by  VjOOQIC 


CHANDLER   V.  RUTHERFORD.  219 

Marshal  Rutherford,  and  to  do  and  perform  all  the  duties  pertaining  to  the 
office  of  United  States  marshal.  That  on  the  day  and  date  last  aforesaid,  in 
the  absence  of  said  defendant  Samuel  M.  Rutherford,  United  States  marshal 
as  aforesaid,  from  his  office  in  said  town  of  Muskogee,  complaint  was  made 
to  his  said  chief  deputy  marshal,  A.  A.  McDonald,  at  his  office  in  said  town  of 
Muskogee,  by  Dave  Purty,  of  said  Northern  district  of  the  Indian  Territory. 
of  his  having  had  some  horses  stolen  from  him  by  a  man  by  the  name  of 
Flave  Carver,  and  that  said  horse  thief  was  then  in  the  vicinity  of  said  town 
of  Muskogee;  and  thereupon  said  Chief  Deputy  Marshal  A.  A.  McDonald  went 
to  the  office  of  the  United  States  commissioner  in  said  town  of  Muskogee,  to 
obtain  a  writ  for  the  arrest  of  said  horse  thief,  Flave  Carver,  but  the  commis- 
sioner was  absent  from  his  office,  and  no  writ  was  obtained;  and  thereupon, 
on  the  same  day,  said  Chief  Deputy  Mairhal  A.  A.  McDonald,  at  the  suggestion 
and  request  of  James  M.  Givens,  the  assistant  United  States  attorney  in  and 
for  said  Northern  district  of  the  Indian  Territory,  sought  for  Dave  Adams,  a 
duly  appointed  and  acting  deputy  marshal  in  and  for  said  Northern  district, 
Indian  Territory,  and  found  him  at  his  house  in  said  town  of  Muskogee,  and 
then  and  there  made  known  to  him  that  there  was  reasonable  ground  to  be- 
lieve that  Flave  Carver  had  committed  the  crime  of  'horse  larceny*  (a  high 
felony),  and  it  was  believed  the  horse  thief,  Flave  Carver,  was  then  in  the 
vicinity  of  the  town  of  Muskogee,  and  he,  the  said  chief  deputy  marshal  afore- 
said, wanted  said  Deputy  Marshal  Adams  to  go  with  said  Dave  Purty  and 
arrest  said  horse  thief,  Flave  Carver;  and  said  Chief  Deputy  Marshal  A.  A. 
McDonald  then  and  there  requested  the  said  Deputy  Marshal  Adams  to  meet 
him  and  Purty  on  that  evening  at  a  storeroom  next  door  to  the  post  office  in 
said  town  of  Muskogee.  After  leaving  the  Deputy  Marshal  Adams'  residence, 
and  before  the  meeting  at  the  store,  said  Chief  Deputy  Marshal  A.  A.  McDon- 
ald furnished  said  Purty  with  a  doubje-barrel  shotgun,  and  also  loaded  shells. 
loaded  with  BB  shot,  or  small-size  buckshot;  and  then,  on  their  meeting  said 
Deputy  Marshal  Adams,  about  8  o'clock  on  the  evening  of  the  same  day,  at 
said  store  next  door  to  the  post  office,  lie.  said  Deputy  Marshal  Adams,  refused 
to  go  or  to  undertake  to  arrest  the  horse  thief,  Flave  Carver,  with  no  one  but 
said  Purty  to  go  with  him;  and  thereupon  said  Chief  Deputy  Marshal  A.  A. 
McDonald  got  Joseph  N.  Walker  to  get  his  gun,  and  go  with  said  Deputy 
Marshal  Adams  and  said  Purty  to  arrest  said  horse  thief,  Flave  Carver;  and 
immediately  thereafter,  to  wit,  about  8  o'clock,  on  the  evening  of  August  8. 
1895,  said  Deputy  Marshal  Adams,  with  the  said  Walker  and  Purty,  started 
from  said  store,  which  was  on  Main  street  in  said  town  of  Muskogee,  to  try 
to  find  and  arrest  said  horse  thief,  Flave  Carver.  They  went  from  said  store 
up  to  the  Missouri,  Kansas  &  Texas  Stockyards,  in  said  town  of  Muskogee, 
and  there  the  said  Deputy  Marshal  Adams  got  two  other  posse  men,  namely, 
Joseph  Hayes  and  Richard  Brim,  to  go  with  him,  and  assist  in  finding  and  ar- 
resting said  horse  thief,  Flave  Carver.  From  said  stock  yards  said  Deputy 
Marshal  Adams  and  his  then  posse  of  four  men  started,  and  went  on  the  west 
side  of  a  switch  of  the  Missouri,  Kansas  &  Texas  Railway  Company,  and 
when  they  had  reached  the  north  part  of  the  said  town  of  Muskogee  they 
crossed  from  the  west  side  to  the  east  side  of  said  switch,  and  just  at  that 
time,  to  wit,  between  8  and  9  o'clock  in  the  evening  of  the  8th  day  of  August, 
1895.  the  plaintiff  was  walking  with  a  lady  in  the  north  end  of  Cherokee  street. 
in  said  town  of  Muskogee,  and  while  so  walking  the  said  Deputy  Marshal 
Dave  Adams  and  his  posse  of  four  men,  all  of  whom  were  seeking  the  horse 
thief,  Flave  Carver,  came  up  stealthily  within  some  twenty  or  thirty  steps  of 
the  plaintiff  and  the  lady  with  whom  he  was  walking,  and,  without  making 
any  proclamation  of  their  character  and  their  purpose,  and  without  the  exer- 
cise of  reasonable  diligence,  or  any  diligence  whatever,  to  ascertain  whether 
or  not  the  plaintiff  was  the  horse  thief,  Flave  Carver,  they  were  seeking  to 
arrest,  some  one  of  them  simply  called  out  'Hey,  there!'  and  the  plaintiff  and 
the  lady  stopped  for  a  moment,  and  in  answer  to  an  inquiry  made  by  the  lady 
the  plaintiff  expressed  it  as  his  opinion  that  they  were  boys  in  the  grass;  and 
when  the  plaintiff  and  the  lady  had  walked  but  a  few  steps  further  on  the 
same  call,  'Hey,  there!'  was  made  by  so  ne  one  of  said  deputy  marshal's  posse, 
and  the  plaintiff  then  stopped,  and,  as  he  was  turning  around,  said  deputy 
marshal,  or  his  posse  men,  or  some  one  of  them,  fired  upon.  shot,  and  severely 
wounded  the  plaintiff  with  leaden  bullets  or  shot  in  the  left  side  of  his  head 
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and  face,  also  in  his  left  shoulder,  left  arm  and  in  his  back,  they  supposing  him 
to  be  the  horse  thief,  Flave  Carver.  *  *  *  By  reason  of  all  which  the 
plaintiff  says  he  has  been  permanently  injured  to  his  damage  twenty-live  thou- 
sand dollars.  Wherefore  he  prays  judgment  for  twenty-five  thousand  two 
hundred  and  fifty-seven  and  80/ioo  dollars  and  all  other  proper  relief." 

A  demurrer  to  the  foregoing  complaint  was  sustained  at  nisi  priua, 
and  the  complaint  was  thereupon  dismissed.  This  judgment  was 
affirmed  in  the  United  States  court  of  appeals  in  the  Indian  Territory, 
whereupon  the  plaintiff  in  error  brought  the  case  to  this  court  by  a 
writ  of  error. 

Xapoleon  B.  Maxey  (J.  P.  Clayton,  Benjamin  Martin,  Jr.,  and 
Shackelford  &  Shackelford,  on  the  brief),  for  plaintiff  in  error. 

Before  CALDWELL,  SAXBORK,  and  THAYER,  Circuit  Judges. 

THAYER,  Circuit  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

It  is  now  well  settled,  although  the  proposition  was  at  one  time  dis- 
puted, that  the  sureties  on  the  official  bond  of  a  marshal,  sheriff,  con- 
stable, or  other  ministerial  officer  may  be  held  liable  when  the  officer 
having  process  in  his  hands  commanding  him  to  seize  the  property  of 
one  person  in  fact  seizes  the  property  of  another.  In  such  cases  the 
trespass  is  not  the  act  of  a  mere  individual,  but  is  perpetrated  colore 
officii,  and  for  that  reason  the  act  imposes  a  liability  on  the  officers 
sureties  to  the  same  extent  as  when,  having  a  writ  in  his  hands,  he 
fails  to  execute  it,  or  makes  an  excessive  levy,  or  is  guilty  of  some  oth- 
er wrongful  or  oppressive  act  in  the  execution  of  the  process.  Lani- 
mon  v.  Feusier,  111  TJ.  S.  17,  21,  4  Sup.  Ct.  28G,  28  L.  Ed.  337,  and 
cases  there  cited;  People  v.  Schuyler,  4  N.  Y.  173;  Holliman  v.  Car- 
roll's Adm'rs,  27  Tex.  23;  Carraack  v.  Com.,  5  Bin.  184;  Forsythe  v. 
Ellis,  4  J.  J.  Marsh.  299.  But  when  an  officer  assumes  to  act  under 
color  of  his  office,  having  no  writ  or  process  whatsoever,  or  having 
process  which  on  its  face  is  utterly  void,  it  seems  to  be  the  prevailing 
doctrine  that  whatever  he  may  do  under  such  circumstances  imposes 
no  liability  on  his  sureties.  To  constitute  color  of  office  such  as  will 
render  an  officer's  sureties  liable  for  his  wrongful  acts,  something  else 
must  be  shown  besides  the  fact  that  in  doing  the  act  complained  of 
the  officer  claimed  to  be  acting  in  an  official  capacity.  If  he  is  armed 
with  no  writ,  or  if  the  writ  under  which  he  acts  is  utterly  void,  and  if 
there  is  at  the  time  no  statute  which  authorizes  the  act  to  be  done 
without  process,  then  there  is  no  such  color  of  office  as  will  enable 
him  to  impose  a  liability  upon  the  sureties  in  his  official  bond.  Thus, 
where  a  constable,  by  representing  that  he  had  an  execution  in  his 
hands  against  the  plaintiff,  when  he  had  no  such  execution,  succeeded 
in  collecting  from  the  plaintiff  a  certain  sum  of  money,  it  was  held 
that  the  constable's  sureties  were  not  liable.  Com.  v.  Cole,  7  B.  Mon. 
250.  And  where  a  sheriff  claiming  to  have  an  execution  in  his  hands, 
but  having  no  such  process,  sold  lands,  and  received  the  proceeds,  his 
sureties  were  held  to  be  exempt  from  liability.  Eaton  v.  Kelly,  72 
N.  C.  110.  And  where  a  warrant  was  issued  to  arrest  certain  un- 
known persons,  their  names  not  being  specified  in  the  writ,  and  an  ar- 
rest was  made  thereunder,  it  was  held  that  the  warrant  was  void,  and 
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that  the  act  of  the  officer  imposed  no  liability  upon  his  sureties.  Alli- 
son v.  People,  6  Colo.  App.  80,  39  Pac.  903.  And  where  an  officer 
goes  outside  of  the  line  of  his  official  duty,  and  acts  without  the  scope 
of  his  authority,  such  an  act,  though  done  colore  officii,  is  not  a  breach 
of  his  bond  for  the  faithful  performance  of  his  duty.  State  v.  McDon- 
ough,  9  Mo.  App.  63.  See,  also,  Hawkins  v.  Thomas,  3  Ind.  App.  399, 
29  N.  E.  157,  and  cases  there  cited,  where  it  was  held  that  when  an 
officer,  though  he  assumes  to  act  as  such,  commits  a  wrong  under  cir- 
cumstances where  the  law  does  not  impose  on  him  a  duty  to  act  at  all, 
the  wrong  is  not  a  violation  of  any  official  duty,  and  is  not  embraced 
within  the  sponsorship  of  the  surety.  In  the  case  at  bar  the  com- 
plaint shows  that  at  the  time  of  the  attempted  arrest  of  Flave  Carver 
the  marshal's  deputy  had  no  warrant  for  the  arrest  of  any  one,  and  no 
warrant  had  in  fact  been  issued  on  account  of  the  supposed  offense, 
hut  a  statute  of  the  state  of  Arkansas  (Mansf .  Dig.  §  2002)  was  in  force 
in  the  Indian  Territory,  which  is  as  follows: 

"A  peace  officer  may  make  an  arrest:  First,  In  obedience  to  a  warrant  of 
arrest  delivered  to  him.  Second,  without  a  warrant  where  a  public  offense  is 
committed  in  his  presence  or  where  he  has  reasonable  grounds  for  believing 
that  the  person  arrested  has  committed  a  felony." 

The  contention  is  that,  as  this  statute  authorizes  an  arrest  without 
warrant  in  two  instances,  the  deputy  marshal  must  be  regarded  as  hav- 
ing acted  colore  officii  in  such  a  sense  as  will  render  the  marshal  and 
his  sureties  liable  for  the  wrong  committed.  It  will  be  observed,  how- 
ever, that  no  offense  had  been  committed  in  the  deputy  marshal's  pres- 
ence when  he  attempted  to  arrest  the  plaintiff,  and  that  such  knowl- 
edge as  he  had  of  an  offense  having  been  committed  was  derived 
wholly  from  hearsay.  It  is  further  noticeable  that  the  complaint  fails 
to  show  that  prior  to  the  arrest  the  deputy  marshal  had  been  informed 
that  the  plaintiff  was  Flave  Carver,  or  that  any  effort  was  made  by  the 
officer  or  any  member  of  his  posse  to  ascertain  whether  he  was  in 
fact  Flave  Carver,  who  had  been  accused  of  horse  stealing,  while  it  is 
expressly  averred  in  the  complaint  that  the  arrest  was  attempted 
"without  the  exercise  of  reasonable  diligence,  or  any  diligence  what- 
ever, to  ascertain  whether  or  not  the  plaintiff"  was  the  person  whom 
they  were  looking  for  and  seeking  to  arrest.  It  is  clear,  therefore,  un- 
der the  averments  of  the  complaint,  that,  if  the  arrest  had  been  con- 
summated, without  the  use  of  firearms,  or  any  unusual  force  or  vio- 
lence, the  deputy  marshal  would  have  been  guilty  of  a  trespass,  and 
could  not  have  justified  his  conduct  under  the  statute  aforesaid,  be- 
cause, having  no  knowledge  or  information  whatever  as  to  who  the 
person  was"  whom  he  attempted  to  arrest,  he  cannot  be  said  to  have 
had  any  ground  for  believing  that  the  plaintiff  had  committed  a  felony. 
When  an  officer  seeks  to  justify  an  arrest  without  a  warrant  under  a 
statute  like  the  one  now  under  consideration  and  the  act  for  which  the 
arrest  was  made  was  not  committed  in  his  presence,  it  is  manifest  that 
he  must  show  that  he  acted  on  information  such  as  would  justify  a 
reasonable  man  in  believing  that  the  particular  person  arrested  was 
guilty  of  a  felony.  Where  he  has  no  such  information,  but  never- 
theless makes  an  arrest,  he  acts  entirely  outside  of  the  line  of  his 
duty  and  authority;  as  much  so,  we  think,  as  an  officer  who  arrests 
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without  a  warrant  where  there  is  no  law  permitting  an  arrest  without 
process.    We  are  of  opinion,  therefore,  that  the  facts  stated  in  the 
complaint  will  not  warrant  a  judgment  against  the  marshal  and  his 
sureties  in  an  action  on  the  marshal's  bond.    The  liability  on  the 
bond,  by  the  terms  whereof  the  sureties  agreed  that  the  marshal  and 
his  deputies  should  faithfully  perform  the  duties  of  his  office,  is  purely 
contractual.     Such  an  obligation  is  materially  different  from  an  un- 
dertaking by  the  sureties  to  be  responsible  for  any  wrongful  act  of  the 
marshal  and-  his  deputies  which  they  may  commit  under  the  pretense 
that  they  are   discharging   an   official   duty.     When   the    marshal's 
deputy  undertook  to  arrest  the  plaintiff,  he  had  no  information,  so  far 
as  the  case  discloses,  which  either  required  or  authorized  him  as  au 
officer  to  lay  hands  on  the  plaintiff,  much  less  to  make  use  of  a  deadly 
weapon  for  the  purpose  of  arresting  him.     The  deputy's  act  on  the  oc- 
casion in  question  was  not  only  unauthorized,  but  it  did  not  have  the 
appearance  of  being  done  in  obedience  to  the  mandate  of  the  law; 
in  other  words,  he  did  not  act  colore  officii  in  any  such  sense  or  under 
such  circumstances  as  will  render  the  sureties  responsible.     And  while 
it  may  seem  a  hardship  that  the  plaintiff  should  be  remitted  to  his  ac- 
tion against  the  individuals  who  were  guilty  of  the  outrage,  yet  it 
must  be  borne  in  mind  that  it  would  be  equally  unjust  to  impose  on 
the  sureties  a  liability  for  a  wrrong  in  which  they  were  in  no  wise  con- 
cerned, and  which  is  not  within  the  terms  of  the  bond.     The  judgment 
of  the  United  States  court  of  appeals  in  the  Indian  Territory  and  the 
judgment  of  the  United  States  court  in  the  Indian  Territory,  Northern 
district,  are  therefore  affirmed. 

NOTE. 
Liability  of  Sureties  for  Acts  of  Officers  under  Color  of  Office. 

1.  Judicial  Errors. 

Tn]  (Ala.  Sup.  ltt>7)  Code,  £  273,  subd.  3,  declaring  a  liability  on  an  official 
bond  for  any  wrongful  act  of  the  officer  committed  under  color  of  his  office, 
as  well  as  for  his  failure  to  perform,  or  his  improper  or  neglectful  performance 
of,  the  duties  imposed  by  law,  does  not  impose  liability  for  judicial  errors.— 
Scott  v.  Ryan,  22  South.  284,  115  Ala.  587.  • 

2.  Approval  of  Bond. 

[a]  (Neb.  Sup.  1895)  Since  it  is  not  the  duty  of  a  clerk  of  a  district  court 
to  approve  a  delivery  bond  in  attachment  proceedings,  the  sureties  on  his 
official  bond  are  not  liable  for  loss  occasioned  by  his  approval  thereof.— Dewey 
v.  Kavanagh,  63  N.  W.  396,  45  Neb.  233. 

3.  Wrongful  and  Malicious  Acts  in  General. 

[a]  (T'.'S.  C.  C,  Ohio,  1897)  Any  act  which,  if  done  genuinely  and  honestly 
by  an  officer,  would  be  an  official  act,  is,  if  done  dishonestly  and  fraudulently, 
an  act  done  by  virtue  of  his  office,  and  the  sureties  on  his  bond  conditioned 
for  the  "faithful  discharge  of  the  duties  of  his  office"  are  liable  for  injuries 
resulting  therefrom.-  Bank  v.  Rutledge,  84  Fed.  400. 

Tb]  (U.  S.  C.  C  Ohio,  1897)  Where  a  county  officer  who  is  authorized  by  law 
to  issue  genuine  bonds  by  affixing  his  signature  and  seal  thereto  affixes  that  sig- 
nature and  seal  to  fraudulent  bonds,  it  is  an  official  act  for  which  he  and  his 
sureties  are  liable.— Bank  v.  Rutledge,  84  Fed.  400. 

Tel  (111.  Sup.  1890)  The  sureties  are  not  liable  for  the  act  of  the  sheriff  in 
falsely  and  fraudulently  certifying  to  bills  rendered  by  bailiffs  against  the 
county,  it  forming  no  part  of  the  sheriff's  official  duties.— People  v.  Foster. 
23  N.  E.  615,  133  111.  496. 

fd]  (111.  App.  1892)  An  action  will  not  lie  upon  a  constable's  bond  for  an 
unprovoked  assault,  made  upon  the  debtor's  wife  while  levying  an  execution 
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upon  bis  property,  but  not  connected  witb  such  levy.— People  v.  Wilmoth,  45 
111.  App.  73. 

[e]  (Ind.  App.  1893)  Where  a  constable,  while  acting  as  such,  wrongfully 
kills  a  person,  he  is  liable  therefor  on  his  official  bond.— State  v.  Walford,  39 
N.  E.  162,  11  Ind.  App.  392. 

[f]  (Ind.  T.  App.  1899)  A  United  States  marshal  and  the  sureties  on  his 
bond  are  not  liable  for  the  acts  of  a  deputy  and  posse,  where  they,  without 
authority  or  knowledge  of  the  marshal,  started,  without  a  writ,  in  search 
of  a  horse  thief,  and  shot  an  innocent  person,  whom  they  mistook  for  him.— 
Chandler  v.  Rutherford,  51  S.  W.  981. 

[g]  (Md.  App.  1898)  The  sureties  on  the  sheriff's  bond  are  not  liable  for  the 
acts  of  the  sheriff  in  maliciously  aiding  a  mob  to  lynch  a  prisoner  in  his 
charge.-  State  v.  Wade.  40  Atl.  104,  87  Md.  529. 

[h]  (Neb.  Sup.  1890)  Where  a  sheriff,  holding  a  warrant  for  the  arrest  of  a 
person  on  a  criminal  charge,  goes  Into  another  state  and  induces  sucli  person 
to  submit  to  arrest  there  by  falsely  representing  that  he  has  a  warrant  for  his 
extradition  as  a  fugitive  from  justice,  the  acts  of  the  sheriff  in  such  other 
state  are  not  done  under  color  of  his  office,  and  are  not  binding  on  the  sureties 
In  his  official  bond,  but  they  are  liable  for  his  acts  after  his  return  to  his  own 
state.— Kendall  v.  Aleshire,  45  N.  W.  167,  28  Neb.  707. 

[i]  (Tex.  Civ.  App.  1899)  The  sureties  on  the  official  bond  of  a  town  mar- 
shal are  not  liable  for  the  institution  of  a  malicious  prosecution  by  him,  it 
being  outside  the  scope  of  his  official  duties.— Kidd  v.  Reynolds,  50  S.  W.  600, 
20  Tex.  Civ.  App.  355. 

4,  Misappropriation  of  Money. 

[a]  (U.  S.  C.  C.  Mich.,  1888)  A  sheriff  holding  a  WTit  of  replevin  for  execu- 
tion received  from  the  plaintiff  in  replevin  a  deposit  of  money  in  lieu  of  the 
bond  required  by  statute  for  the  diligent  prosecution  of  the  suit,  and  subse- 
quently embezzled  the  money.  Held,  that  the  receipt  of  the  money,  not  being 
authorized  by  law,  was  an  extraofflcial  act,  and  that  the  sureties  on  the  bond 
of  the  sheriff  were  not  liable  for  the  amount.— People  v.  Hilton,  36  Fed.  172. 

[b]  (Colo.  App.  1897)  Since  the  liability  of  sureties  on  an  official  bond  is 
strictly  construed,  sureties  are  not  liable  for  the  misappropriation  by  a  clerk 
of  court  of  money  not  received  in  his  official  capacity*  notwithstanding  it  was 
paid  in  the  belief  that  the  same  was  to  be  received  by  virtue  of  his  office.— 
People  v.  Cobb.  51  Pac.  523,  10  Colo.  App.  478. 

[c]  (111.  Sup.  18JM))  The  sureties  upon  a  sheriff's  bond,  conditioned  that  the 
sheriff  "shall  well  and  faithfully  perform  all  the  duties  required  of  him  or  to 
be  required  by  law,"  are  not  liable  for  his  failure  to  pay  over  money  volun- 
tarily paid  to  him  by  the  county  board,  after  the  expiration  of  his  term.— 
Teople  v.  Foster,  23  N.  E.  615,  133  111.  496. 

[dj  (111.  App.  1895)  In  the  absence  of  a  rule  or  order  of  court,  money  paid 
to  the  clerk  by  parties  litigant  does  not  come  to  him  "by  virtue  of  his  office." 
within  Rev.  St.  c.  25,  §§  4,  13,  making  him  responsible  for  money  so  received. 
there  being  no  statute  requiring  clerks  to  act  as  depositaries  of  funds  paid  into 
court.— Railroad  Co.  v.  Gauiter,  60  111.  App.  647. 

[e]  (Iowa  Sup.  1894)  Money  paid  to  the  clerk  of  court  pursuant  to  an  order 
for  the  payment  into  court  of  money  held  by  referees,  as  the  proceeds  of  a 
partition  sale  is  received  by  the  clerk  in  his  official  capacity,  so  as  to  render 
his  bondsmen  liable  therefor.— Walters-Gates  v.  Wilkinson,  60  N.  W.  514,  92 
Iowa,  129. 

[f]  (Mont.  Sup.  1889)  Under  Comp.  St  Mont.  div.  5,  §  1550,  providing  that  a 
mortgagor  of  chattels  may  insert  in  his  mortgage  a  clause  authorizing  the 
sheriff  of  the  county  to  execute  the  power  of  sale  therein,  and  that  the  sheriff 
shall  sell  the  property  in  the  manner  provided  in  the  mortgage,  such  sale  is 
an  official  act,  and  the  sheriff's  bondsmen  are  liable  for  his  failure  to  pay  over 
money  as  provided  by  the  terms  of  the  mortgage.— Maddox  v.  Rader,  22  Pac. 
380,  9  Mont.  126. 

[g]  (Neb.  Sup.  1898)  The  law  required  of  the  Insurance  companies  transact- 
ing or  desiring  to  transact  business  in  the  state  to  first  pay  certain  enumerated 
fees  into  the  state  treasury.  The  auditor  of  public  accounts  collected  from 
the  insurance  companies  these  fees,  and  embezzled  them.  Held,  that  his  sure 
ties  were  not  liable  therefor.— State  v.  Moore,  76  N.  W.  474,  56  Neb.  82. 
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Ri]  (Xeb.  Sup.  1898)  For  all  wrongful  acts  or  omissions  of  a  public  officer 
within  the  limits  of  what  the  law  authorizes  or  enjoins  upon  him  as  such 
officer,  his  sureties  are  liable,  but  they  are  not  liable  for  moneys  collected 
and  embezzled  by  their  principal,  unless  as  such  officer  he  was  authorized  by 
law  to  collect  or  receive  such  moneys.— State  v.  Moore,  70  X.  W.  474,  50 
Xeb.  82. 

[i]  (Okl.  Sup.  1896)  Since  sureties  on  official  bonds  are  liable  only  for  acts 
of  the  principal  done  virtu te  officii,  and  not  for  acts  done  colore  officii,  and 
since.  In  the  absence  of  a  statute  or  ordinance,  a  city  clerk  may  not  collect 
or  receive  money  due  the  city,  the  sureties  on  the  bond  of  such  clerk  are  not 
liable  for  his  defaults  in  failing  to  account  for  money  collected  by  him  for  the 
city.— Lowe  v.  City  of  Guthrie,  44  Pac.  198,  4  Old.  287. 

5.  Acting  under  Void  Writ. 

[a]  (Colo.  App.  1895)  Where  a  constable  has  arrested  one  under  a  void  pro- 
cess, the  sureties  who  have  undertaken  for  his  faithful  performance  of  official 
duties  are  not  liable.— People  v.  Allison,  39  Pac.  903. 

[b]  (Tenn.  Sup.  1893)  In  an  action  In  the  name  of  the  state  on  the  official 
bond  of  a  sheriff  for  false  Imprisonment,  it  appeared  that  the  obligation  of 
the  bond  was  that  the  sheriff  should  "well  and  truly  execute,  and  due  return 
make  of,  all  process  to  him  directed,  *  *  *  and  faithfully  execute  the 
office  of  sheriff,  and  perform  its  duties  and  functions  during  his  continuance 
therein."  Held,  that  it  was  error  to  refuse  to  charge  that,  if  the  process  or 
order  under  which  the  sheriff  acted  was  void,  then  he  acted  beyond  the  scope 
of  his  authority,  and  the  sureties  are  not  liable.— McLendon  v.  State,  22  S.  W. 
200,  92  Tenn.  520,  21  L.  K.  A.  738. 

[c]  (Tex.  Civ.  App.  1808)  Failure  of  an  execution  to  be  directed  to  the  offi- 
cer of  any  county  (the  name  of  the  county  being  omitted)  rendered  it  void: 
so  that  recovery  for  seizure  thereunder  could  not  be  had  against  the  sureties 
on  the  bond  of  the  officer  acting  under  the  writ— Jones  v.  Hess,  48  S.  W.  46. 

6.  Acting  without  Writ. 

[a]  (111.  App.  1888)  The  sureties  on  a  constable's  bond  are  not  liable  for  a 
wrongful  levy  by  him,  unless  it. appears  that  he  was  at  the  time  acting  under 
a  writ— Cornell  v.  People,  37  111.  App.  490. 

[b]  (Mo.  App.  1880)  The  act  of  an  officer  in  wrongfully  arresting  a  person 
without  a  warrant  is  beyond  the  scope  of  his  official  duties,  and  his  sureties 
are  not  liable.— State  v.  McDonough,  9  Mo.  App.  03. 

[c]  (N.  C.  Sup.  1S97)  Code,  §  1883,  making  the  bonds  of  constables  liable  "to 
the  person  injured  for  all  acts  done  by  said  officer  by  virtue  and  under  color 
of  his  office,"  is  broad  enough  to  cover  a  case  of  false  imprisonment  by  a  con- 
stable as  such,  without  process  or  color  thereof.— State  v.  Boyd,  26  S.  E.  700. 
120  N.  C.  56. 

[d]  (Okl.  Sup.  1895)  A  United  States  marshal  and  the  sureties  on  his  bond 
are  not  liable  in  an  action  on  the  bond  for  the  acts  of  a  deputy  who  seizes 
goods  without  writ  or  process,  without  his  principal's  knowledge  or  consent, 
and  when  not  in  the  discharge  of  any  official  duty.— Dysart  v.  Lurty,  41  Pac. 
724,  3  Okl.  601. 

7.  Levying  on  Property  of  Stranger  to  Writ. 

[a]  The  seizure  of  the  goods  of  A.,  under  color  of  process  against  B.f  is 
official  misconduct,  for  which  the  sureties  on  the  officer's  bond  are  liable. 

— (U.  S.  Sup.,  Xev.,  1884)    Lammon  v.  Feusier,  4  Sup.  Ct  286,  111  U.  S.  17, 
28  L.  Ed.  337; 
(Conn.  Sup.  1896)    Town  of  Norwalk  v.  Ireland,  35  A&  804,  68  Conn.  1; 
(111.  App.  1896)     Wickler  v.  People,  68  111.  App.  282: 
(Mich.  Sup.  1889)     People  v.  Mersereau,  42  N.  W.  153,  74  Mich.  687; 
(Xeb.  Sup.  1891)     Walker  v.  Wonderlick,  50  N.  W.  445,  33  Xeb.  504;    (1895) 
Thomas  v.  Markmann,  62  X.  W.  206,  43  Xeb.  823. 
COXTKA,  see 

(X.  Y.  Sup.  1899)    Berry  v.  Schaad,  59  N.  Y.  Supp.  551,  28  Misc.  Rep.  389. 

[b]  (Ala.  Sup.  1888)  Under  Code  Ala.  1886,  §  273,  which  declares  that  every 
official  bond  shall  bind  the  obligors  as  well  for  "any  wrongful  act  committed 
under  color  of  his  [the  principal's]  office"  as  for  his  failure  to  perform  a  duty 
imposed  by  law,  an  action  on  a  sheriffs  bond  will  lie  in  favor  of  one  whose 
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property  the  sheriff  has  seized  under  an  attachment  against  another  person.— 
Albright  v.  Mills,  5  South.  591,  86  Ala.  324. 
S.  Actions. 

[a]  (Ga.  Sup.  1889)  At  common  law,  and  particularly  under  the  provisions 
of  Code  Ga.  §  12,  that  6uits  on  official  bonds  may  be  brought  by  any  person 
aggrieved  by  the  official  misconduct  of  the  officer,  In  his  own  name,  and  of  sec- 
tion 100,  par.  4,  that  official  bonds  are  taken  for  the  use  and  benefit  of  every 
person  injured  by  the  officer's  wrongful  acts  or  neglects,  a  stranger  to  the  pro- 
cess may  bring  an  action  upon  a  sheriff's  bond  for  an  injury  done  by  the 
sheriff  under  color  of  his  office.— Jefferson  v.  Hartley,  9  S.  E.  174,  81  Ga.  716. 

[bj  (111.  App.  1892)  The  complaint  In  an  action  on  a  constable's  bond  must 
state  the  facts  and  circumstances  showing  that  the  act  complained  of  was  done 
by  color  or  by  virtue  of  his  office.— People  v.  Wilmoth,  45  111.  App.  73. 

[c]  (Ind.  Sup.  1891)  A  complaint  in  an  action  upon  a  marshal's  official  bond 
which  alleges  in  general  terms  that  the  marshal  -and  his  deputy  were  acting 
illegally,  but  does  not  state  that  any  writ  had  been  issued  to  either  of  them, 
or  that  any  offense  against  the  United  States  laws  had  been  committed,  fails 
to  state  a  cause  of  action,  since  it  is  necessary  to  allege  and  prove  that  the 
wrong  complained  of  was  a  violation  of  the  marshal's  official  duty.— Hawkins 
v.  Thomas,  29  N.  E.  157. 

[dl  (N.  C.  Sup.  1897)  An  allegation  in  a  complaint  on  a  constable's  bond 
that  he,  "acting  as  constable,  *  *  *  and  under  color  of  his  office,"  Ille- 
gally arrested  and  Imprisoned  the  plaintiff,  is  sufficient,  under  Code.  §  1883. 
making  the  bonds  of  constables  liable  for  all  acts  under  color  of  his  office. 
Though  the  complaint  does  not  allege  that  the  bond  contained  any  condition 
other  than  for  the  "faithful  discharge  of  all  duties  devolving  upon  him  as  such 
constable,  and  according  to  law."— State  v.  Boyd,  26  S.  E.  700,  120  N.  C.  56. 
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DEERING  HARVESTER  CO.   v.   KELLY  et  al. 

(Circuit  Court  of  Appeals,  Sixth  Circuit.    July  13,  1900.) 

No.  800. 

1.  Agreed  Statement  op  Facts— Admission  in  Evidence. 

Where  parties  agree  to  a  statement  of  facts  to  which  is  attached,  as 
an  exhibit,  the  findings  aud  decision  of  a  referee  thereon,  made  in  pursu- 
ance of  a  reference  by  the  parties,  and  the  statement  is  signed  as  approved 
by  counsel  for  both,  an  objection  to  the  admission  of  the  exhibit  in  evi- 
dence Is  not  tenable,  especially  as  the  bill  of  exceptions  shows  that  the 
statement  was  offered  by  consent. 

2.  Objection  to  Evidence— Failure  to  Assign  Ground — Effect. 

Where  no  reason  or  ground  is  assigned  for  an  objection  to  evidence, 
and  none  is  so  manifest  that  the  trial  court  would  not  fail  to  understand 
it,  the  objection  is  properly  overruled. 

3.  Assignment  of  Error— Particularity— Sufficiency. 

C.  C.  A.  Rule  11  (31  C.  O.  A.  cxlvi.,  90  Fed.  cxlvi.)  requires  that  assign- 
ments of  error  shall  set  out  separately  and  particularly  each  error  as- 
serted and  intended  to  be  urged.  Hdd,  that  mere  general  complaints 
that  judgment  was  rendered  for  the  wrong  party  are  not  a  compliance 
with  the  rule,  and,  in  the  absence  of  plain  error  in  the  record,  will  be 
disregarded. 

4.  Sale — Deferred  Payment— Marketable  Title— Sufficiency. 

Where  by  the  literal  terms  of  a  contract,  on  reference,  by  the  buyer  and 
seller  of  a  license  to  use  a  patent,  a  deferred  payment  is  to  be  made 
only  in  the  event  of  the  seller's  being  able  to  show  a  perfect  legal  title 
to  the  patent,  but  the  context  and  the  circumstances  show  that  a  good, 
sound  title  was  meant,  and  the  referee  finds  that  the  seller  has  a  good 
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marketable  title.  It  is  not  error  to  render  judgment  for  the  seller  in  the 
amount  of  the  payment;    such  finding  showing  a  substantial  compliance 
with  the  agreement  for  reference. 
5.  Overruling  Motion  fob  New  Trial — Review  on  Writ  op  Erhok. 

Error  in  overruling  a  motion  for  a  new  trial  cannot  be  considered  on 
writ  of  error. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Ohio. 

Oscar  T.  Martin  and  Thomas  C.  Banning,  for  plaintiff. 
James  Johnson,  Jr.,  for  defendant. 

Before  LUKTON,  DAY,  and  SEVERENS,  Circuit  Judges. 

SEVERENS,  Circuit  Judge.    This  case  is  brought  here  on  writ  of 
error.    The  plaintiff,  Kelly,  for  himself  and  as  trustee  for  certain 
companies  who  are  named  in  the  title  of  the  action,  brought  suit  in 
the  court  of  common  pleas  of  Clarke  county,  Ohio,  to  recover  the 
sum  of  $5,000,  part  of  the  purchase  price  for  licenses  under  certain 
patents  sold  by  him  and  the  companies  for  whom  he  stands  as  trus- 
tee to  the  Deering  Harvester  Company,  the  defendant  below  and 
plaintiff  in  error  here.    The  suit  was  removed  into  the  circuit  court 
of  the  United  States  upon  the  petition  of  the  Deering  Harvester  Com- 
pany, where  it  was  tried  before  the  judge,  without  a  jury,  upon  evi- 
dence with  respect  to  which  there  was  no  dispute.    It  was  proven 
by  this  evidence  that  the  plaintiff  and  those  for  whom  he  acts  as 
trustee  granted  licenses  to  use  a  large  number  of  patents  owned  by 
them  to  the  Deering  Harvester  Company,  and  that  in  consideration 
therefor  the  latter  company  agreed  to  pay  the  sum  of  $25,000,  $20,- 
000  of  which  was  to  be  paid  down.    The  Deering  Harvester  Com- 
pany having  some  doubt  of  the  validity  of  the  vendors'  title  to  some 
of  the  patents,  it  was  agreed  that  the  payment  of  the  remaining 
$5,000  should  be  deferred,  to  enable  the  vendors  to  demonstrate  that 
they  had  a  good  title,  or,  if  they  had  not,  to  enable  them  to  perfect 
it;   and  six  months  were  allowed  for  that  purpose.    A  referee  was 
agreed  upon,  to  hear  evidence  and   decide  whether  "the  Deering 
Harvester  Company  had  reasonable  grounds  to  dispute  the  full  legal 
title."    If  it  was  shown  that  no  reasonable  ground  for  doubt  existed, 
or  if  it  was  shown  that  such  reasonable  ground  did  exist,  and  the 
other  parties  should  clear  it  up  to  the  satisfaction  of  the  referee, 
then  the  remaining  $5,000  were  to  be  paid;    otherwise,  not.    So 
much  of  the  agreement  as  related  to  that  subject  is  here  quoted: 

"It  is  further  agreed  that  the  above-named  licensors  shall  submit  all  papers 
showing  titles  to  the  patents  above  enumerated,  at  their  earliest  convenience, 
to  said  referee,  and  that  the  said  Deering  Harvester  Company  shall  within 
two  weeks  thereafter  submit  its  objections  to  said  titles  to  the  said  referee, 
and,  if  the  said  referee  then  decides  that  the  Deering  Harvester  Company  has 
reasonable  grounds  to  dispute  the  full  legal  title,  the  said  licensors  shall  be 
given  six  (6)  months  In  which  to  protect  [perfect]  said  title  or  titles.  If* 
within  the  time  last  specified,  the  said  licensors  perfect  the  titles  to  the  satis- 
faction of  the  said  referee,  the  said  Deering  Harvester  Company  shall  pay  to 
the  said  licensors,  or  their  authorized  representative,  five  thousand  ($5,000)  dol- 
lars. It  is  mutually  understood  that,  if  the  said  licensors  fail  to  show  a  per- 
fect legal  title  to  the  above  patents  within  the  prescribed  six  months,  the 
said  Deering  Harvester  Company  shall  not  be  required  to  pay  the  above  stun.* 
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A  hearing  was  had  before  the  referee,  and  he  decided,  in  substance, 
as  the  court  below  held,  that  the  title  was  not  an  absolutely  perfect 
title,  but  was  a  good,  marketable  title.  Thereupon  the  plaintiff  de- 
manded the  payment  of  the  $5,000,  which  was  refused.  The  court 
(Thompson,  J.)  made  and  filed  its  findings  of  law,  upon  which  it 
reached  the  conclusion  that  the  plaintiff  was  entitled  to  recover  the 
sum  demanded,  and  entered  judgment  accordingly.  The  defendant 
moved  for  a  new  trial,  which  was  denied,  and  the  defendant  ex- 
cepted. A  bill  of  exceptions  was  settled.  Only  two  exceptions  ap- 
l>ear  therein,  one  of  which  is  thus  stated,  and  it  is  all  that  appears 
concerning  it: 

"Counsel  for  the  plaintiff  offers  the  license  (Exhibit  A),  and  the  award  un- 
der consideration,  and  the  decision  of  the  referee  (Exhibit  B),  which  is  receiv- 
ed subject  to  the  objection  and  exception  of  the  defendant,  the  competency  of 
which  to  be  determined  when  the  case  is  disposed  of." 

The  other  exception  was  to  the  overruling  of  the  motion  for  a  new 
trial.  The  only  other  exception  appearing  in  the  record  is  one  fol- 
lowing the  entry  of  the  general  finding  and  judgment,  in  the  follow- 
ing language: 

"TO  which  finding  and  judgment  of  the  court,  defendant  excepts." 

The  assignment  of  errors  is  as  follows : 

"First,  the  court  erred  in  permitting  the  plaintiff  to  offer  in  evidence  the 
award  of  the  referee  (Exhibit  B);  second,  the  court  erred  in  rendering  judg- 
ment for  the  plaintiff  upon  the  evidence;  third,  the  court  erred  in  rendering 
judgment  for  plaintiff  upon  the  law  of  the  case;  fourth,  the  court  erred  in  not 
rendering  judgment  in  favor  of  the  defendant  upon  the  law  and  evidence; 
fifth,  the  court  erred  in  overruling  motion  for  new  trial." 

Upon  this  state  of  the  record,  there  is  almost  nothing  which  we 
are  authorized  to  review.  The  first  assignment  of  error  complains 
that  "the  court  erred  in  permitting  the  plaintiff  to  offer  in  evidence 
the  award  of  the  referee  (Exhibit  B.)"  But  the  bill  of  exceptions 
states  that  "the  plaintiff,  to  maintain  the  issues  on  his  part  to  be 
maintained,  offered,  with  the  consent  of  the  defendant,  the  follow- 
ing agreed  statement  of  facts  as  the  evidence  in  the  case,  and  the 
same  was  so  submitted."  Then  follows  "The  Statement  of  Facts," 
in  which  is  the  following:  "The  paper  hereto  attached,  marked  'Ex- 
hibit B/  embodies  the  findings  and  decisions  of  the  referee."  The 
statement  of  facts  was  signed  "Approved"  by  counsel  for  both  par- 
ties. After  all  this,  we  perceive  no  standing  ground  for  an  exception 
to  the  admission  of  evidence  embodied  in  the  agreed  statement  of 
facts.  Moreover,  there  was  no  ground  or  reason  assigned  for  the 
objection,  and,  if  there  was  any,  it  certainly  was  not  so  mauifest  as 
that  the  court  could  not  fail  to  understand  it.  In  such  case  the  ob- 
jection and  exception  come  to  nothing,  and  the  trial  court  commits 
no  error  in  disregarding  them.  The  rule  is  correctly  stated  in  8 
Enc.  PL  &  Prac.  163,  where  a  great  number  of  the  cases  are  collected, 
thus: 

"In  examining  a  question  as  to  whether  the  rulings  of  the  court  below  are 
correct,  the  appellate  court  will  not  consider  any  other  grounds  of  objection 
than  those  urged  in  the  court  below.  The  appellate  court  is  not  a  forum  in 
which  to  discuss  new  points,  but  merely  a  court  of  review  to  determine 
whether  the  rulings  of  the  court  below,  as  presented,  were  correct  or  not." 
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Indeed,  we  are  ourselves  unable  to  pereeive  any  valid  ground  on 
which  the  objection  could  be  supplied. 

The  second,  third,  and  fourth  assignments  of  error  are  mere  gen- 
eral complaints  that  the  judgment  was  rendered  for  the  wrong  party. 
Such  assignments  are  not  such  as  the  rule  requires,  and  they  present 
no  question  which  we  can  recognize.  The  eleventh  rule  of  this  court 
(31  C.  C.  A.  cxlvi.,  90  Fed.  cxlvi.)  requires  that  the  assignment  "shall 
net  out  separately  and  particularly  each  error  asserted  and  intended 
to  be  urged."  "And  errors  not  assigned  by  this  rule  will  be  disre- 
garded, but  the  court  at  its  option  may  notice  a  plain  error  not  as- 
signed." Railroad  Co.  v.  Cutting,  16  C.  C.  A.  597,  68  Fed.  586;  Doe  v. 
Mining  Co.,  17  C.  C.  A.  190,  70  Fed.  455;  U.  S.  v.  Ferguson,  24  C.  C.  A. 
1,  78  Fed.  103;  Hart  v.  Bowen,  31  C.  €.  A.  31,  86  Fed.  877, — are  some 
of  the  cases  where  similar  assignments  were  held  to  be  ineffective. 
How  easy  compliance  with  the  rule  would  have  been  is  shown  by  the 
brief  of  counsel  for  the  plaintiff  in  error,  wherein  the  case  is  put  thus: 

"The  opinion  of  the  circuit  court  was  fundamentally  wrong  upon  three  propo- 
sitions, namely:  (1)  The  Issue  made  was  not,  alone,  what  did  the  referee  de- 
cide? but,  what  was  submitted  to  him  by  the  agreement  of  arbitration  for 
decision?  (2)  A  perfect  legal  title  is  more  than  a  good  title  or  a  marketable 
title.  (3)  The  referee  did  not  find  that  the  vendors  had  a  marketable  title. 
The  assignments  of  error  will  he  discussed  in  the  argument  upon  the  above 
propositions." 

We  have  looked  into  the  record  sufficiently  to  see  that  there  is  no 
"plain  error"  in  the  rulings  of  the  court  below  which  would  justify 
us  in  disregarding  the  rule.  On  the  contrary,  our  impression  is  that 
the  court  did  not  err  in  its  determination  of  the  principal  and  deci- 
sive question  in  the  case,  which  is  whether,  upon  the  proper  construc- 
tion of  their  agreement  for  arbitration,  it  was  necessary  for  the' plain- 
tiff to  show  an  absolutely  perfect  title,  or  whether,  on  the  other  hand, 
its  requirements  would  be  met  by  the  finding  of  the  referee  that  the 
title  was  free  from  any  substantial  defect.  That  the  overruling  of  a 
motion  for  a  new  trial  cannot  be  considered  on  a  writ  of  error  has 
been  so  often  decided  that  it  is  unnecessary  to  give  the  assignment 
relating  to  it  special  attention.    The  judgment  must  be  affirmed. 


(103  Fed.  205.) 

MASON  &  O.  R.  CO.  v.  YOCKET. 

(Circuit  Court  of  Appeals,  Sixth  Circuit.    July  13,  1900.) 

No.  820. 

1.  Direction  of  Verdict. 

A  case  can  be  properly  withdrawn  from  the  jury  only  where,  on  a  sur- 
vey of  the  whole  evidence,  and  giving  effect  to  every  inference  fairly  or 
reasonably  to  be  drawn  from  it,  the  case  is  palpably  for  the  party  asking 
a  peremptory  instruction. 

2.  6AMK — NEGLIGENCE— QUESTIONS    OF   FACT. 

Where  fair-minded  men  may  honestly  draw  different  conclusions  from 
the  facts  in  evidence  as  to  the  negligence  of  a  master  and  the  contribu- 
tory negligence  of  a  servant,  such  questions  are  of  fact  for  the  jury. 
8.  Railroad  Fireman— Master's  Negligence— Question  for  Jury. 

Plaintiff,  as  defeudant  railroad  company's  fireman,  on  a  cold  winter 
morning  was  assigned  to  a  certain  engine,  on  which  he  had  not  fired  since 
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the  preceding  summer.  The  engine  was  defective,  In  that  its  valve  stem 
was  out  of  place,  and  an  imperfectly  fitting  wooden  plug  had  beeu  sub- 
stituted, permitting  a  spray  of  water  to  escape  with  the  jolting  of  the 
engine  over  the  rough  roadbed,  and  fall  onto  the  iron  apron  connecting 
the  engine  and  tender,  where  It  froze,  creating  an  icy  covering.  Plain- 
tiff slipped  on  this  covering,  and  fell  from  the  cab,  receiving  serious  in- 
jury. He  was  ignorant,  at  the  time  of  going  on  the  engine,  of  the  sub- 
stitution of  the  plug  for  the  valve  stem,  and  had  not  been  warned  of  the 
fact.  Held,  that  the  question  of  defendant's  negligence  was  properly  sub- 
mitted to  the  jury. 

4.  Same— Appliances— Place  to  Work— Safety— Master's  Duty. 

It  is  incumbent  on  an  employer  to  exercise  ordinary  care  to  provide  and 
maintain  a  reasonably  safe  place  and  reasonably  safe  machinery  and 
appliances  in  which  and  by  means  whereof  an  employe  is  to  perform  his 
service. 

5.  Same— Discharge  of  Duty— Presumption  by  Servant. 

An  employ^  has  a  right  to  presume,  when  directed  to  work  In  a  par- 
ticular place,  and  with  machinery  furnished  by  the  master,  that  reasona- 
ble care  has  been  exercised  by  his  employer  to  see  that  the  place  is  free 
from  danger,  and  the  machinery  reasonably  safe  for  use,  unless  there  are 
dangers  so  obvious,  as  to  lead  a  reasonably  prudent  man  either  to  refuse 
to  work  or  to  make  complaint  to  the  master. 

6.  Same— Fireman's  Knowledge  of   Danger— Contributory  Negligence- 

Question  for  Jury. 

Where  water  escaped  from  a  locomotive  tank  owing  to  the  substitution 
of  a  wooden  plug  for  the  valve  stem,  and  fell  on  to  the  iron  apron  con- 
necting engine  and  tender,  where  it  froze,  creating  an  Icy  covering,  on 
which  plaintiff  fireman  slipped,  receiving  injuries,  and  plaintiff  had  ob- 
served the  escape  of  water,  but  not  the  icy  formation  on  the  apron,  it  was 
for  the  jury  to  say,  in  view  of  the  engrossing  nature  of  a  fireman's  duties, 
whether,  in  failing  to  observe  the  formation  of  ice,  plaintiff  was  guilty 
of  contributory  negligence. 

7.  Same— Assumption  of  Risk— Abandonment  of  Engine— Question  for  Jury. 

Where  water  escaped  from  a  locomotive  tank  owing  to  the  substitution 
of  a  wooden  plug  for  the  valve  stem,  and  fell  on  the  iron  apron  connect- 
ing engine  and  tender,  where  it  froze,  creating  an  Icy  covering  on  which 
plaintiff  slipped,  receiving  injuries,  and  plaintiff  had  observed  the  escape 
of  water,  but  not  the  icy  formation  on  the  apron,  it  was  for  the  jury  to 
say  whether,  on  observing  the  defect,  it  was  plaintiff's  duty  to  forthwith 
abandon  the  engine  In  order  to  avoid  an  assumption  of  risk  precluding  his 
recovery. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Michigan. 

Lloyd  E.  Knappen  and  A.  J.  Dovel,  for  plaintiff  in  error. 

Medor  E.  Louisell  and  J.  Byron  Judkins,  for  defendant  in  error. 

Before  LURTON  and  DAY,  Circuit  Judges,  and  RICKS,  District 
Judge. 

« 

DAY,  Circuit  Judge.  The  defendant  in  error,  a  fireman  in  the 
employ  of  the  railway  company,  having,  on  the  28th  of  February, 
1803,  sustained  serious  injuries  while  in  the  service,  brought  this 
action  to  recover  against  the  company  for  alleged  negligence.  The 
case  is  brought  into  this  court  upon  the  single  proposition  as  to  the 
correctness  of  the  action  of  the  circuit  court  in  submitting  the  case 
to  the  jury,  and  failing  to  give  a  peremptory  instruction  at  the  close 
of  the  testimony  to  find  a  verdict  in  favor  of  the  railroad  company. 
The  case  cannot  be  reviewed  here  upon  the  weight  of  the  testimony. 
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Should  the  court  have  determined  the  case  for  the  plaintiff  in  error 
as  a  matter  of  law,  or  was  it  properly  left  to  the  jury?  A  case  can  be 
properly  withdrawn  from  the  jury  only  where,  on  a  survey  of  the 
whole  evidence,  and  giving  effect  to  every  inference  fairly  or  rea- 
sonably to  be  drawn  from  it,  the  case  is  palpably  for  the  party  asking 
a  peremptorv  instruction.  Insurance  Co.  v.  Thornton,  40  €.  C.  A. 
r»(U,  100  Fed.  582.  In  Railway  Co.  v.  Lowery,  20  C.  C.  A.  596,  74 
Fed.  403,  the  cases  are  fully  reviewed,  and  this  court,  Judge  Lurton 
giving  the  opinion,  said: 

"It  is  the  duty  of  the  court,  when  a  motion  is  made  to  direct  a  verdict,  to 
take  that  view  of  the  evidence  most  favorable  to  the  party  against  whom  it  is 
desired  that  a  verdict  should  be  directed,  and  from  the  evidence,  and  the  in- 
ferences reasonably  and  justifiably  to  be  drawn  therefrom,  determine  whether 
or  not,  under  the  law,  a  verdict  might  be  found  for  that  party." 

In  the  present  case,  examining  the  testimony  with  a  view  to  ascer- 
taining whether  a  case  was  made  under  the  rules  above  laid  down, 
the  following  facts  may  be  said  to  have  been  established:  The  de- 
fendant in  error,  George  L.  Yockey,  had  been  in  the  employ  of  the 
company,  prior  to  the  time  of  the  injury,  about  2£  years,  first  in  the 
machine  shop,  and  later  as  a  fireman  for  about  1£  years.  The  rail- 
road is  a  short  one,  and  had  seven  locomotives.  The  injury  happened 
while  the  defendant  in  error  was  at  work  on  engine  No.  7.  Yockey 
had  not  been  at  work  on  this  engine  before  during  that  winter,  but 
had  worked  upon  it  twice  during  the  preceding  summer.  The  morn- 
ing of  the  accident  he  was  called  by  the  conductor,  and  told  to  hurry- 
up.  He  got  upon  the  train  between  5:30  and  6  o'clock,  just  at  the 
break  of  day,  a  cold,  winter  morning.  The  engine  left  Buttersville,  a 
station  on  the  road,  somewhere  about  6  o'clock,  with  two  coaches, — 
a  combination  baggage  and  smoking  car  and  one  coach.  Defendant 
in  error  was  employed  constantly  in  his  duties  as  a  fireman  from  the 
time  the  train  started  until  he  was  injured,  firing  every  two  or  three 
minutes.  The  engine  No.  7  was  defective  in  the  want  of  a  valve  stem, 
which  is  described  as  an  iron  rod  passing  from  near  the  bottom  of  the 
tank,  where  it  is  fastened  to  a  cock,  up  through  to  the  top  of  the  tank, 
and  when  in  place  is  there  operated  by  a  wheel  or  other  appliance 
whereby  the  cock  is  opened  or  closed  to  let  the  water  pass  in  or  out 
of  the  tank.  This  valve  stem  was  out  of  place,  and  there  had  been 
substituted  for  it  a  wooden  plug,  driven  in  at  the  top  of  the  tank. 
The  roadbed  was  rough,  and,  owing  to  that  fact,  the  plug,  which  was 
imperfectly  fitted  and  driven  in,  would  permit  the  water  to  splash 
through  the  opening  about  it,  producing  a  spray  of  water,  which  fell 
down — perhaps  carried  by  the  wind — onto  the  apron  connecting  the 
engine  and  tender,  creating  thereon  an  icy  covering.  In  passing  over 
this  apron  the  fireman  fell  on  the  ice,  and  thence  out  of  the  cab, 
through  the  opening  between  the  cab  and  tender,  and  was  very  severe- 
ly injured.  The  defendant  in  error  had  noticed  shortly  before  that 
the  water  came  out  of  the  tank,  and  noticed  that  the  valve  stem  was 
gone  and  a  wooden  plug  substituted.  The  water  came  near  the 
engine,  but  the  defendant  in  error  did  not  watch  it  closely  or  at  all. 
He  had  gone  out  of  the  engine  several  times  before  the  injury,  and  had 
noticed  the  splashing  of  the  water.     Before  going  upon  the  engine 
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that  morning,  the  defendant  in  error  testified  he  did  not  know  any- 
thing about  the  plug  being  in  that  place,  and  that  he  received  no 
warning  as  to  the  condition  of  the  engine.  He  testified  that  he  was 
occupied  nearly  all  of  the  time;  that  it  was  a  bad  morning,  and  he 
was  kept  pretty  busy  putting  in  coal,  and  that  his  attention  was  on 
his  duties  as  a  fireman;  that  he  did  not  know  that  the  water  had 
fallen  on  the  apron,  and  paid  no  attention  to  it.  If,  from  these  facts, 
fair-minded  men  might  honestly  draw  different  conclusions  as  to  the 
negligence  of  the  railroad  company  and  the  contributory  negligence  of 
Yockey,  the  questions  are  not  of  law,  but  of  fact,  and  are  to  be  settled 
by  the  jury  under  proper  instructions.  Railroad  Co.  v.  Powers,  149 
U.  S.  43,  13  Sup.  Ct.  748,  37  L.  Ed.  642;  Railroad  Co.  v.  Everett,  152 
U.  8.  107,  14  Sup.  Ct.  474,  38  L.  Ed.  373.  It  is  claimed  on  behalf  of 
plaintiff  in  error  that  there  is  nothing  in  this  testimony  tending  to 
show  that  plaintiff  in  error  was  guilty  of  negligence  in  permitting  the 
engine  to  be  out  of  repair,  requiring  the  valve  stem  to  be  replaced  by 
the  plug;  that  such  condition  was  not  dangerous  to  the  fireman's 
safety.  The  duty  of  the  master  to  supply  reasonably  safe  appliances 
for  the  servant  has  been  so  frequently  stated  by  the  supreme  court  and 
by  this  court  as  to  scarcely  require  repetition.  It  is  incumbent  upon 
the  employer  to  exercise  ordinary  care  to  provide  and  maintain  a  rea- 
sonably safe  place  and  reasonably  safe  machinery  and  appliances, 
in  which  and  by  means  whereof  an  employ^  is  to  perform  his  service, 
in  order  that  the  employ^  shall  not  be  exposed  to  unnecessary  and 
unreasonable  risks.  The  employ^  has  the  right  to  presume,  when  di- 
rected to  work  in  a  particular  place,  and  with  machinery  furnished 
by  the  master,  that  reasonable  care  has  been  exercised  by  his  em- 
ployer to  see  that  the  place  is  free  from  danger,  and  the  machinery 
reasonably  safe  for  use,  and,  in  reliance  on  such  presumptions,  may 
discharge  his  duties  in  such  place  and  with  such  machinery,  unless 
there  are  obvious  dangers  which  would  lead  a  reasonably  prudent  man 
either  to  refuse  to  work  in  the  place  or  with  the  machinery,  or  to 
make  complaint  of  the  same  to  his  master.  If,  however,  the  danger  is 
not  actually  known  to  the  employ^,  or  wrould  not  become  known  to 
an  employ^  of  reasonable  prudence  performing  the  duties  imposed 
upon  himz  he  cannot  be  charged  with  contributory  negligence  in  the 
happening  of  an  injury  to  him  by  reason  of  the  condition  of  the  place 
or  machinery  in  and  with  which  he  works  for  the  master.  Norman 
v.  Railroad  Co.,  10  C.  C.  A.  617,  62  Fed.  727,  and  cases  cited.  It  was 
the  business,  then,  of  the  railroad  company,  in  furnishing  this  loco- 
motive upon  which  the  work  of  the  fireman  was  to  be  performed,  to 
make  it  reasonably  safe,  the  employ^  using  ordinary  care  and  dili- 
gence for  his  own  protection.  It  may  be  said  that  an  engine  and 
tender  having  the  valve  supplied  with  a  stem,  which,  when  in  repair, 
would  prevent  the  water  from  splashing,  or  supplied  with  a  plug 
which  would  efficiently  answer  the  purpose,  is  a  reasonably  safe 
mechanism;  but  when  the  valve  stem  has  been  removed,  and  the 
water  is  liable  to  splash  from  the  opening  between  a  loosely  fitting 
plug  and  the  top  of  the  tank,  can  it  be  said  to  be  safe?  Would  a 
reasonably  prudent  man,  exercising  care  for  the  safety  of  his  em- 
ployes,  send  out  a  locomotive  in  this  condition,  supplied  with  a 
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metallic  apron,  on  which  the  water  might  splash  and  freeze  on  a  cold 
day,  without  warning  to  the  employd?  Such  conditions  niake  the 
apron,  over  which  the  fireman  was  obliged  to  pass,  slippery  and 
dangerous.  The  employer  is  not  permitted  to  expose  the  employ^  to 
unnecessary  danger.  He  must  use  care  to  avoid  danger  to  those  in 
his  service.  We  cannot  say  that  the  testimony  made  a  case  so 
palpably  for  the  plaintiff  in  error  that  it  should  be  resolved  in  its  favor 
as  a  matter  of  law.  Questions  of  this  character  must  be  decided  upon 
the  facts  of  each  particular  case.  The  company  might  have  known 
that  it  was  dangerous  in  the  winter  to  permit  water  to  escape  on  the 
apron,  where  the  employ^  was  constantly  obliged  to  step,  and  particu- 
larly where  the  track  was  rough,  as  it  is  shown  to  be  in  the  present 
case. 

2.  Next,  it  is  alleged  that  the  defendant  in  error  was  guilty  of  con- 
tributory negligence.  Care  is  no  less  obligatory  upon  the  employ** 
than  upon  the  employer.  He  is  bound  to  use  his  senses  for  his  own 
protection.  The  testimony  shows  that  the  defendant  in  error  had 
been  ordered  upon  this  engine;  that  he  did  not  know  of  any  defect 
in  it;  anfl  that  he  discovered  a  short  time  before  the  injury  that 
water  was  splashing,  but  he  did  not  notice  the  formation  of  ice.  Un- 
der these  circumstances  we  think  it  was  properly  left  to  the  jury  to 
say  whether  he  was  guilty  of  contributory  negligence  in  failing  to  dis- 
cover the  ice  and  avoid  injury  therefrom.  He  had  no  notice  of  the  de- 
fect until  shortly  before  the  injury,  and  continued  in  the  discharge 
of  his  duties.  The  only  contributory  negligence  that  could  fairly  be 
ascribed  to  him  would  be  failing  to  observe  the  formation  of  ice  upon 
the  apron,  and  stepping  thereon.  We  think  it  was  in  the  province  of 
the  jury  to  decide  this  question,  in  view  of  the  engrossing  nature  of 
the  fireman's  duty  constantly  requiring  his  attention  in  its  proper  dis- 
charge. 

3.  Another  proposition  urged  is  that  defendant  in  error  assumed 
the  risk  after  he  became  aware  of  the  escaping  water  and  saw  it 
splashing  from  the  tank.  As  a  general  proposition  of  law,  one  who 
continues  in  the  employ  of  another  with  knowledge  of  defects,  and 
without  complaining  thereof,  assumes  the  dangers  incident  thereto. 
But  in  the  present  case  we  think  it  was  for  the  jury  to  say  whether 
the  defendant  in  error  should  have  abandoned  his  post,  and  quit  the 
train,  after  he  had  learned  of  the  defect  in  question.  Would  a  reason- 
ably prudent  man  have  done  so?  And  did  his  duty  require  him  to  do 
so?  We  think  this  question  was  fairly  left  to  the  jury.  The  com- 
pany required  the  services  of  defendant  in  error  during  that  trip.  He 
owed  a  duty  to  the  company  to  remain  in  its  service  for  the  time  being. 
We  do  not  think  there  was  anything  in  the  circumstances  which  re- 
quired the  defendant  in  error  to  suddenly  abandon  the  service  of  the 
company.  At  least,,  this  duty  was  not  so  self-evident  as  to  require 
the  question  to  be  taken  from  the  jury.  In  Kane  v.  Railway  Co.,  128 
U.  S.  94,  9  Sup.  Ct.  16,  32  L.  Ed.  339,  it  is  said: 

"It  is  undoubtedly  the  law  that  an  employ^  is  guilty  of  contributory  negli- 
gence which  will  defeat  his  right  to  recover  for  injuries  sustained  in  the 
course  of  his  employment,  where  such  injuries  substantially  resulted  from  dan- 
gers so  obvious  and  threatening  that  a  reasonably  prudent  man.  under  similar 
circumstances,  would  have  avoided  them  if  in  hfs  power  to  do  so.    He  will 
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be  deemed,  in  such  case,  to  have  assumed  the  risks  involved  in  such  heedless 
exposure  of  himself  to  danger.  Hough  v.  Railroad  Co.,  100  U.  S.  224,  25 
I,.  Ed.  612;  District  of  Columbia  v.  McElligott,  117  U.  S.  621,  631,  6  Sup.  Ct. 
SX4,  29  L.  Ed.  U4ti;  Goodlet  v.  Railroad  Co..  122  U.  S.  391,  411,  7  Sup.  Ct. 
1254,  30  L.  Ed.  1230;  and  Railroad  Co.  v.  Herbert,  116  U.  S.  642,  6  Sup.  Ct. 
590,  29  L.  Ed.  755.  But  in  determining  whether  an  employ^  has  recklessly 
exposed  himself  to  peril,  or  failed  to  exercise  the  care  for  his  personal  safety 
that  might  reasonably  be  expected,  regard  must  always  be  had  to  the  exigen- 
cies of  his  position;  indeed,  to  all  the  circumstances  of  the  particular  occa- 
sion." 

Under  the  circumstances  shown  in  this  case  we  think  the  question 
as  to  whether  the  defect  in  the  engine  was  a  dangerous  one,  as  to 
whether  the  defendant  in  error  was  guilty  of  contributory  negligence, 
and  whether  he  assumed  the  risks  incident  to  a  danger  of  which  he 
was  aware  or  ought  to  have  known,  were  all  properly  left  to  the  jury. 

There  is  no  complaint  of  the  charge.  A  perusal  of  it  shows  that  it 
was  a  very  fair  and  comprehensive  one,  fully  instructing  the  jury  as 
to  the  rules  of  law  applicable  to  the  circumstances  of  the  case.  As 
there  was  testimony  sufficient  to  permit  the  case  to  go  to  the  jury, 
we  think  the  court  did  not  err  in  thus  submitting  it,  and  the  judg- 
ment of  the  circuit  court  is  affirmed. 


(103  Fed.  281.) 

AMERICAN  WASHBOARD  CO.  v.  SAGINAW  MFG.  CO. 

(Circuit  Court  of  Appeals.  Sixth  Circuit.    July  13,  1900.) 

No.  780. 

t.  Trade-Names— Descriptive  Words 

The  word  "Aluminum/'  as  applied  to  an  article  of  manufacture  composed 
in  part  of  that  metal,  cannot  be  monopolized  as  a  technical  trade-mark. 

2.  Same— Unfair  Competition— Basis  op  Right  op  Action. 

The  only  basis  for  a  private  suit  for  an  injunction  against  unfair  com- 
petition is  the  injury  to  the  property  rights  of  the  complainant.  The  fact 
that  the  defendant  deceives  the  public  as  to  his  goods  by  fraudulent 
means,  while  an  important  factor  in  such  a  suit,  does  not  give  a  right 
of  action  unless  it  results  in  the  sale  of  such  goods  as  those  of  the  com- 
plainant.* 

3.  Same— Right  to  Protection. 

The  fact  that  one  has  obtained  a  monopoly  in  the  material  of  which 
his  goods  are  made  does  not  give  him  any  broader  rights  to  protection 
in  bis  trade-name  or  against  unfair  competition. 

4.  Same. 

To  entitle  one  to  protection  in  the  use  of  a  trade-name,  he  must  not  only 
have  been  the  first  to  use  it,  but  must  have  established  a  business  under  it. 
His  adoption  of  the  name  with  the  intention  of  using  it  gives  him  no  ex- 
clusive right  therein  as  against  one  who  actually  uses  it  before  he  has 
carried  his  Intention  into  practical  effect. 

5.  Same. 

A  bill  for  an  injunction  against  unfair  competition  alleged  that  com- 
plainant was  the  r  *nufacturer  of  a  washboard  having  the  rubbing  face 
made  of  aluminum,  and  upon  which  it  used  the  word  "Aluminum"  as  a 
trade-name;  that  it  was  the  only  manufacturer  of  such  boards  In  the 
country,  having  secured  a  monopoly  of  all  the  sheet  aluminum  produced 


i  Unfair  competition  in  trade,  see  notes  to  Scheuer  t.  Muller,  20  C.  C.  A. 
165,  and  Lare  v.  Harper  &  Bros.,  30  C.  C.  A.  37C 
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which  was  suitable  for  use  in  their  manufacture.  It  also  alleged  that 
defendant  had  placed  on  the  market  a  washboard  on  which  it  used  the 
word  "Aluminum,"  by  reason  of  which  the  public  was  deceived  Into  bay- 
ing it  as  a  genuine  aluminum  washboard,  although  there  was  in  fact 
none  of  that  metal  in  its  composition.  Held,  that  such  bill  did  not  state 
facts  which  entitled  complainant  to  relief,  since  it  was  not  shown  that 
purchasers  bought  defendant's  boards  in  the  belief  that  they  were  made 
by  complainant,  and  any  direct  injury  resulting  to  complainant  could  only 
be  by  reason  of  its  monopoly,  which  could  not  afford  ground  for  equitable 
relief  against  a  competitor. 

Appeal  from  the  Circuit  Court  of  tbe  United  States  for  the  Northern 
Division  of  the  Eastern  District  of  Michigan. 

George  H.  Christy,  for  appellant. 
Edward  Rector,  for  appellee. 

Before  TAFT,2  LUETON,  and  DAY,  Circuit  Judges. 

DAY,  Circuit  Judge.    This  cause  is  in  this  court  on  appeal  from 
an  order  of  the  circuit  court  denying  an  injunction  as  prayed  for  in 
the  bill,  and  also  to  reverse  the  decree  sustaining  a  demurrer  to  the 
bill,  and  dismissing  the  same.     A  perusal  of  the  bill  discloses  a  case- 
which  invokes  the  equitable  jurisdiction  of  the  court  because  of  the 
interference  of  the  defendant  with  the  trade  and  good  will  of  com- 
plainant in  the  manufacture  and  sale  of  certain  aluminum  wash- 
boards, for  which  complainant  claims  to  have  adopted  as  a  trade-name 
the  word  "Aluminum,"  stamped  upon  the  washboards.    It  may  be 
stated  at  the  outset  that  the  case  is  not  one  for  the  protection  of  a 
trade-mark.    It  is  well  settled  that  a  name  merely  descriptive  of  an 
article  of  trade,  of  its  qualities,  ingredients,  or  characteristics,  cannot 
be  emploved  as  a  trade-mark,  and  the  exclusive  use  of  it  entitled  to 
legal  protection.     Canal  Co.  v.  Clark,  13  Wall.  322,  20  L.  Ed.  581. 
Tt  was  said  bv  the  supreme  court,  in  Lawrence  Mfg.  Co.  v.  Tennessee 
Mfg.  Co.,  138U.  S.  547, 11  Sup.  Ct.  400,  34  L.  Ed.  1003: 

'•Nothing  is  better  settled  than  that  an  exclusive  right  to  the  use  of  letters, 
words,  or  symbols  to  indicate  merely  the  quality  of  the  goods  to  which  they 
are  affixed  cannot  be  acquired." 

To  the  same  effect  is  the  case  of  Chemical  Co.  v.  Mever,  139  U.  S. 
542.  11  Sup.  Ct.  626,  35  L.  Ed.  248,  in  which  it  was  said: 

"The  general  proposition  is  well  established  that  words  which  are  merely 
descriptive  of  the  character,  qualities,  or  composition  of  an  article,  or  of  tbe 
place  where  it  is  manufactured  or  produced,  cannot  be  monopolized  as  a  trade- 
mark." 

Indeed,  we  do  not  understand  that  the  learned  counsel  who  repre- 
sents appellant  in  this  case  makes  any  claim  that  his  client  is  entitled 
to  protection  upon  the  ground  that  it  has  adopted  the  word  "Alumi- 
num" as  a  technical  trade-mark.  In  the  brief  for  appellant  it  is  stated 
that  the  case  is  one  of  unlawful  competition  in  trade,  and  it  has 
been  argued  upon  that  basis.  A  brief  eummarj  of  the  bill  shows  that 
it  contains  the  following  statements:  That  the  complainant  is  en- 
gaged in  the  manufacture  and  sale  of  washboards.  That  its  goods 
enjoy  a  high  reputation  in  the  market  of  the  United  States  and  else- 

2  This  ease  was  decided  before  Judge  Taft  retired  from  the  court. 


Digitized  by  VjOOQIC 


AMERICAN    WASHBOARD   CO.  V.  SAGINAW    MFG.  CO.  235 

where,  having  been  sold  in  large  quantities.  That  the  superior  quali- 
ty of  the  washboard  so  manufactured  and  sold  by  complainant  had 
acquired  a  high  reputation  with  the  public.  That  the  complainant,  at 
some  date  prior  to  the  date  of  the  wrongs  complained  of  in  the  bill  (the 
exact  time  not  being  stated),  had  devised  and  manufactured  a  wash- 
board, the  rubbing  face  of  which  was  made  of  aluminum.  That  said 
metal,  on  account  of  its  cost,  was  regarded  as  one  of  the  precious 
metals.  That  its  capacity  and  adaptability  to  said  purpose  was  un- 
known up  to  and  at  the  time  complainant  adopted  it,  and  by  a  trial 
and  test  showed  its  adaptability  for  that  purpose.  That,  the  word 
"Aluminum"  never  having  been  used  in  connection  with  or  applied  to 
a  washboard,  complainant  adopted  the  Word  as  a  trade-mark  or  trade- 
name for  its  aluminum  washboards,  but  did  not  then  go  into  the  busi- 
ness of  making  and  selling  said  washboards,  but,  owing  to  the  high 
price  of  sheet  aluminum,  its  use  was  at  that  time,  from  a  commercial 
standpoint,  practically  prohibitive,  for  which  reason  complainant  sus- 
pended the  manufacture  of  such  washboards.  Afterwards  the  selling 
price  of  aluminum  became  materially  reduced,  and  though  the  de- 
fendant, about  that  time,  made  and  sold  aluminum  washboards, — 
perhaps  50  or  100, — and  represented  that  it  had  adopted  the  word 
"Aluminum"  as  a  trade-mark  or  trade-name,  defendant  never  engaged 
generally  in  the  business  and  did  not  secure  any  rights  to  said  name. 
That  the  selling  price  of  aluminum  became  so  low  that  it  was  profit- 
able to  resume  the  manufacture  of  aluminum  washboards,  which  com- 
plainant did,  and  stenciled  the  name  on  each  washboard,  which  trade- 
mark or  trade-name  it  has  since  continuously  used  to  its  great  benefit 
and  advantage.  The  public  has  recognized  the  fitness  of  the  name,  the 
exclusive  right  of  complainant  thereto,  and  said  complainant  has 
made  large  sales  of  boards  thus  branded,  and  has  demonstrated  the 
capability  of  such  washboards.  Complainant  made  only  the  rubbing 
face  of  such  washboards  of  pure  aluminum,  so  that  purchasers  have 
come  to  know  or  distinguish  them  by  that  name;  and,  but  for  the 
illegal  acts  of  defendant,  washboards  so  branded  would  be  recognized 
as  containing  a  rubbing  face  of  pure  aluminum.  That  complainant, 
upon  entering  upon  the  manufacture  of  such  washboards,  made  a  con- 
tract with  the  Pittsburg  Reduction  Company,  which  is  a  large  pro- 
ducer of  aluminum,  and  the  only  producer  of  said  metal  in  the  United 
States,  whereby  it  contracted  for  and  purchased  and  has  acquired  and 
will  continue  to  acquire  the  entire  output  of  sheet  aluminum  suitable 
for  forming  the  rubbing  sheets  of  washboards  produced  or  on  sale 
in  the  United  States.  That  by  extensive  advertising  it  built  up  its 
present  business.  That  it  has  expended  large  sums  of  money  and 
much  time  in  introducing  such  washboard  under  such  trade-name. 
Complainant  avers  that  defendant,  well  knowing  the  facts  set  forth 
in  the  bill,  has  been  and  now  is  engaged  in  the  manufacture  of  wash- 
boards in  the  Eastern  district  of  Michigan  and  elsewhere,  which  are 
branded  "Aluminum,"  advertised  by  said  defendant  as  aluminum,  and 
sold  under  that  name.  That  said  washboards  are  not  made  of 
aluminum  in  any  part.  That  in  fact  no  ascertainable  quantity  is 
used  in  the  manufacture,  particularly  in  the  rubbing  sheet  thereof. 
That,  being  thus  branded  with  the  word  "Aluminum,"  and  so  adver- 
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tised,  purchasers  and  users  are  induced  to  believe  that  the  rubbing 
sheet  is  made  of  aluminum,  and  induced  to  buy  them  from  that  belief. 
The  fact  is  that  the  rubbing  sheet  of  said  washboard  is  made  of  zinc, 
long  used  for  such  purpose,  and  containing  no  aluminum.  The  wash- 
boards manufactured  by  defendant  are  approximately  the  same  size 
and  shape  as  complainant's,  and  being  branded  with  the  word  "Alumi- 
num" further  tends  to  mislead  purchasers,  "so  that,  when  intending 
to  purchase  a  genuine  article  (of  which  complainant  is  the  sole  manu- 
facturer), they  are  led  to  purchase  a  fraudulent  and  falsely  branded 
article  of  defendant's  manufacture,  to  the  great  and  irreparable  injury 
of  your  orator  therein,  as  also  to  the  great  and  lasting  injury  of  the 
public."  And  further  complainant  says  it  has  a  right  to  represent 
truthfully  the  quality  of  its  manufacture  by  the  word  "Aluminum": 
that  so  long  as  it  continues  to  be  the  sole  manufacturer  of  washboards 
made  of  pure  aluminum,  as  it  expects  to  continue  to  be,  it  has  a  right 
to  the  exclusive  use  of  said  name  as  a  trade-mark  or  trade-name  for 
a  washboard,  especially  as  against  defendant's  misleading  use  of  the 
same  word.  The  bill  prays  for  the  protection  of  complainant's  alleged 
exclusive  right. 

The  question  presented  is,  is  the  case  thus  stated  one  which  entitles 
complainant  to  a  remedy  by  injunction  and  accounting  against  the 
defendants?  There  are  numerous  cases  in  the  reports  upon  the  sub- 
ject of  unfair  competition  in  trade.  From  the  general  principle  run- 
ning through  them  all  it  may  be  said  that  when  one  has  established  a 
trade  or  business  in  which  he  has  used  a  particular  device,  symbol,  or 
name  so  that  it  has  become  known  in  trade  as  a  designation  of  such 
person's  goods,  equity  will  protect  him  in  the  use  thereof.  Such  per- 
son has  a  right  to  complain  when  another  adopts  this  symbol  or  man- 
ner of  marking  his  goods  so  as  to  mislead  the  public  into  purchasing 
the  same  as  and  for  the  goods  of  complainant.  Plaintiff  comes  into  a 
court  of  equity  in  such  cases  for  the  protection  of  his  property  rights. 
The  private  action  is  given,  not  for  the  benefit  of  the  public,  although 
that  may  be  its  incidental  effect,  but  because  of  the  invasion  by  de- 
fendant of  that  which  is  the  exclusive  propertv  of  complainant.  In 
Canal  Co.  v.  Clark,  13  Wall.  322,  20  L.  Ed.  583,  the  court  said: 

"It  Is  invariably  held  that  the  essence  of  the  wrong  consists  in  the  sale  of 
the  goods  of  one  manufacturer  or  vendor  as  those  of  another." 

Mr.  Justice  Field,  in  Goodyear  India-Rubber  Glove  Mfg.  Co.  "v. 
Goodyear  Rubber  Co.,  128  U/S.  604,  9  Sup.  Ct.  108,  32  L.  Ed.  53T% 
said: 

"The  case  at  bar  cannot  be  sustained  as  one  to  restrain  unfair  trade.  Relief 
iu  such  cases  is  granted  only  where  the  defendant,  by  his  marks,  signs,  labels, 
or  in  other  ways,  represents  to  the  public  that  the  goods  sold  by  him  are  those 
manufactured  or  produced  by  the  plaintiff,  thus  palming  off  his  goods  for  those 
of  a  different  manufacturer,  to  the  injury  of  the  plaintiff." 

See,  also,  McLean  v.  Fleming,  96  U.  S.  251,  24  L.  Ed.  828,  and  Chem- 
ical Co.  v.  Meyer,  139  U.  S.  544,  11  Sup.  Ct.  627,  35  L.  Ed.  249.  In  the 
latter  ease  it  was  said: 

"The  theory  of  a  trade-mark  proper  being,  then,  untenable,  this  case  re- 
solves itself  into  the  question  whether  the  defendants  have,  by  means  of 
simulating  the  name  of  plaintiff's  preparation,  putting  up  their  own  medicine 
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In  bottles  or  packages  bearing  a  close  resemblance  to  those  of  plaintiff,  or  by 
the  use  of  misleading  labels  or  colors,  endeavored  to  palm  off  their  goods  as 
those  of  plaintiff." 

The  doctrine  is  well  stated  in  Leather  Cloth  Co.  v.  American  Leather 
Cloth  Co.,  11  H.  L.  Cas.  523.    Lord  Cranworth  said: 

"The  right  which  a  manufacturer  has  in  his  trade-mark  is  the  exclusive 
right  to  use  it  for  the  purpose  of  indicating  where  or  by  whom  or  at  what 
manufactory  the  article  to  which  it  Is  affixed  was  manufactured.  The  gist 
of  the  complaint  in  all  of  these  cases  is  that  the  defendant,  by  placing  the 
complainant's  trade-mark  on  goods  not  manufactured  by  the  plaintiff,  has  In- 
duced persons  to  purchase  them,  relying  on  the  trade-mark  as  proving  them 
to  be  of  plaintiff's  manufacture." 

Applying  this  doctrine  to  the  allegations  of  complainant's  bill,  we 
do  not  find  it  anywhere  averred  that  the  defendant,  by  means  of  its 
imitation  of  complainant's  trade-mark,  is  palming  off  its  goods  on  the 
public  as  and  for  the  goods  of  complainant.  The  bill  is  not  predicated 
upon  that  theory.  It  undertakes  to  make  a  case,  not  because  the 
defendant  is  selling  its  goods  as  and  for  the  goods  of  complainant,  but 
because  it  is  the  manufacturer  of  a  genuine  aluminum  board,  and  the 
defendant  is  deceiving  the  public  by  selling  to  it  a  board  not  made 
of  aluminum,  although  falsely  branded  as  such,  being  in  fact  a  board 
made  of  zinc  material;  that  is  to  say,  the  theory  of  the  case  seems 
to  be  that  complainant,  manufacturing  a  genuine  aluminum  board,  has 
a  right  to  enjoin  others  from  branding  any  board  "Aluminum"  not  so 
in  fact,  although  there  is  no  attempt  on  the  part  of  such  wrongdoer  to 
impose  upon  the  public  the  belief  that  the  goods  thus  manufactured 
are  the  goods  of  complainant.  We  are  not  referred  to  any  case  going 
to  the  length  required  to  support  such  a  bill.  It  loses  sight  of  the 
thoroughly  established  principle  that  the  private  right  of  action  in 
such  cases  is  not  based  upon  fraud  or  imposition  upon  the  public,  but 
is  maintained  solely  for  the  protection  of  the  property  rights  of  com- 
plainant. It  is  true  that  in  these  cases  it  is  an  important  factor  that 
the  public  are  deceived,  but  it  is  only  where  this  deception  induces 
the  public  to  buy  the  goods  as  those  of  complainant  that  a  private 
right  of  action  arises.  In  the  case  of  Leather  Cloth  Co.  v.  American 
Leather  Cloth  Co.,  4  De  Gex,  J.  &  S.  137,  11  H.  L.  Cas.  523,  Lord 
Chancellor  Westbury  said: 

''Imposition  on  the  public,  occasioned  by  one  man  selling  his  goods  as  the 
goods  of  another,  cannot  be  ground  of  private  action  or  suit." 

To  the  same  effect  is  the  case  of  Weener  v.  Brayton,  152  Mass.  101, 
25  N.  E.  46,  8  L.  R  A.  640,  where  the  court  said : 

"The  jurisdiction  of  a  court  of  equity  to  restrain  wrongful  use  of  such  trade- 
marks by  persons  not  entitled  thereto  is  founded,  not  upon  the  imposition  upon 
the  public,  but  on  the  wrongful  invasion  of  the  right  of  property  therein  which 
has  been  acquired  by  rtliers.  A  remedy  is  offered  only  to  the  owner  of  the 
right  of  property  in  siu  .1  trade-marks  on  account  of  the  Injury  which  is  thus 
done  to  him.  The  wrong  done  to  him  consists  in  misrepresenting  the  vendable 
articles  sold  as  being  those  of  the  true  owner  of  the  trade-mark,  and  thus  to 
a  greater  or  less  extent  depriving  him  of  the  benefit  of  the  reputation  he  has 
given  to  the  articles  made  or  dealt  in  by  him." 

It  is  doubtless  morally  wrong  and  improper  to  impose  upon  the 

.      public  by  the  sale  of  spurious  goods,  but  this  does  not  give  rise  to  a 

private  right  of  action  unless  the  property  rights  of  the  plaintiff  are 
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thereby  invaded.  There  are  many  wrongs  which  can  only  be  righted 
through  public  prosecution,  and  for  which  the  legislature,  and  not 
the  courts,  must  provide  a  remedy.  Courts  of  equity,  in  granting 
relief  by  injunction,  are  concerned  with  the  property  rights  of  com- 
plainant. The  true  rule  was  stated  by  Lord  Chancellor  Westbury 
in  Leather  Cloth  Co.  v.  American  Leather  Cloth  Co.,  above  quoted,  in 
which  the  Lord  Chancellor  says: 

"It  Is,  indeed,  true  that,  unless  the  mark  used  by  the  defendant  be  applied 
by  him  to  the  same  kind  of  goods  as  the  goods  of  the  plaintiff,  and  be  In  itself 
such  that  it  might  be  and  is  mistaken  in  the  market  for  the  trade-mark  of  the 
plaintiff,  the  court  will  not  interfere,  because  there  is  no  invasion  of  the 
plaintiff's  right;  and  thus  the  mistake  of  buyers  In  the  market  under  which 
they  In  fact  take  defendant's  goods  as  the  goods  of  the  plaintiff — that  is  to 
say,  imposition  on  the  public— becomes  the  test  of  the  property  in  the  trade- 
mark having  been  invaded  and  injured,  and  not  the  ground  on  which  the 
court  rests  its  jurisdiction.  *  *  *  The  true  principle,  therefore,  would 
seem  to  be  that  the  jurisdiction  of  the  court  In  the  protection  given  trade-marks 
rests  upon  property,  and  that  the  court  interferes  by  injunction,  because  that 
is  the  only  mode  by  which  property  of  this  description  can  be  effectually  pro- 
tected. The  same  things  are  necessary  to  constitute  a  title  to  relief  In  equity 
in  the  case  of  the  infringement  of  a  right  to  a  trade-mark  as  in  the  case  of  the 
violation  of  any  other  right  of  property." 

If  the  doctrine  contended  for  by  complainant  in  this  case  was  to 
be  carried  to  its  legitimate  results,  we  should,  as  suggested  by  Mr. 
Justice  Bradley  in  the  case  of  New  York  &  R.  Cement  Co.  v.  Coplay 
Cement  Co.  (C.  C.)  44  Fed.  277,  open  a  Pandora's  box  of  litigation.  A 
person  who  undertook  to  manufacture  a  genuine  article  could  sup- 
press the  business  of  all  untruthful  dealers,  although  they  were  in  no 
wise  undertaking  to  pirate  his  trade.    Says  Mr.  Justice  Bradley: 

"The  principle  for  which  counsel  for  complainant  contends  would  enable 
any  crockery  merchant  of  Dresden  or  elsewhere  interested  In  the  particular 
trade  to  sue  a  dealer  of  New  York  or  Philadelphia  who  should  sell  an  article 
as  Dresden  china,  when  it  is  not  Dresden  china.  *  *  *  A  dry-goods  mer- 
chant selling  an  article  of  linen  as  Irish  linen  could  be.  sued  by  all  the  haber- 
dashers of  Ireland  and  all  the  linen  dealers  of  the  United  States." 

Take  the  metal  which  is  the  subject-matter  of  the  controversy  in 
this  case.  Many  articles  are  now  being  put  upon  the  market  under 
the  name  of  aluminum,  because  of  the  attractive  qualities  of  that 
metal,  which  are  not  made  of  pure  aluminum,  yet  they  answer  the 
purpose  for  which  they  are  made  and  are  useful.  Can  it  be  that  the 
courts  have  the  power  to  suppress  such  trade  at  the  instance  of  others 
starting  in  the  same  business  who  use  only  pure  aluminum?  There 
4s  a  wide-spread  suspicion  that  many  articles  sold  as  being  manufac- 
tured of  wool  are  not  entirely  made  of  that  material.  Can  it  be  that  a 
dealer  who  should  make  such  articles  only  of  pure  wool  could  invoke 
the  equitable  jurisdiction  of  the  courts  to  suppress  the  trade  and  busi- 
ness of  all  persons  whose  goods  may  deceive  the  public?  We  find  no 
such  authority  in  the  books,  and  are  clear  in  the  opinion  that,  if  the 
doctrine  is  to  be  thus  extended,  and  all  persons  compelled  to  deal 
solely  in  goods  which  are  exactly  what  they  are  represented  to  be,  the 
remedy  must  come  from  the  legislature,  and  not  from  the  courts.  A 
class  of  cases  is  cited  and  much  relied  upon  wherein  geographical 
names  have  been  sustained  as  trade-names  in  cases  of  unfair  competi- 
tion in  trade,  although  not  technically  trade-marks.    These  cases 
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seem  to  establish  the  doctrine  that  geographical  names,  such  as  "Min 
neapolis,"  applied  to  Hour,  may  be  adopts!  as  a  trade-name,  so  that 
one  who  undertakes  to  pirate  the  trade  of  another  who  has  established 
among  purchasers  this  designation  of  his  goods  will  be  entitled  to 
an  injunction  against  one  who  seeks  to  avail  himself  of  the  reputation 
thus.acquired  by  imposing  upon  the  public  his  goods  as  the  goods  of 
complainant.  An  examination  of  these  cases  shows  that  they  are 
based  upon  the  doctrine  which  we  have  already  shown  to  be  the  basis 
of  equitable  interference.  See  Pillsbury-Washburn  Flour-Mills  Co. 
v.  Eagle,  30  C.  C.  A.  386,  86  Fed.  608,  and  c?ses  therein  cited.  The 
doctrine  is  well  stated  in  the  syllabus  of  the  case  of  Gage-Downs  Co. 
v.  Featherbone  Corset  Co.  (C.  C.)  83  Fed.  213: 

"One  making  corset  waists  at  Chicago,  and  selling  them  as  'Chicago  Waists.' 
so  that  this  designation  has  come  to  denote  among  purchasers  the  goods  made 
by  him.  Is  entitled  to  an  injunction  against  another  who  makes  similar  waists 
in  a  different  state  and  city,  and  sells  them  as  'Chicago  Waists/  with  the 
manifest  intent  of  availing  himself  of  the  reputation  acquired  by  the  other's 
goods." 

As  was  said  by  Judge  Severens  in  that  case  (page  214): 

"Hie  circumstances  vary  greatly,  but  the  underlying  principle  which  is 
effective  in  the  solution  of  such  cases  is  that  a  party  may  not  adopt  a  mark 
or  symbol  which  has  been  employed  by  another  manufacturer,  and  by  long  use 
and  employment  on  the  part  of  that  other  has  come  to  be  recognized  by  the 
public  as  denoting  the  origin  of  the  manufacture,  and  thus  impose  upon  the 
public  by  Inducing  them  to  believe  that  the  goods  which  this  new  party  thus 
offers  are  the  goods  of  the  original  party.  In  other  words,  it  is  a  fundamental 
principle  that  a  man  cannot  make  use  of  a  reputation  which  another  manufac- 
turer has  acquired  in  a  trade-mark  or  trade-name,  and,  by  inducing  the  public 
to  act  upon  a  misapprehension  as  to  the  source  of  the  origin,  deprive  the  other 
party  of  the  good  wiU  and  reputation  which  he  has  acquired,  and  to  which 
he  is  entitled." 

Nor  do  we  find  anything  in  the  allegations  of  the  bill  as  to  complain- 
ant's monopoly  in  the  use  of  the  metal  aluminum  for  washboard  pur- 
poses which  would  extend  its  rights.  We  are  not  referred  to  any 
case,  nor  can  we  think  of  any  reason  why  one  who  has  obtained  a  mo- 
nopoly in  the  material  of  which  his  goods  are  made  should  have  any 
broader  rights  in  protecting  his  trade-name  than  another  who  is  en- 
gaged in  competition  in  the  same  line  of  business.  The  intended  adop- 
tion of  the  word  "Aluminum"  as  a  trade-mark  prior  to  its  use  in  the 
manufacture  and  sale  of  washboards  fails  to  strengthen  the  case  of 
complainants,  as  was  said  by  Judge  Coxe  in  George  v.  Smith  (C.  C.) 
52  Fed.  830: 

"It  is  the  party  who  uses  it  first  as  a  brand  for  his  goods,  and  builds  up  a 
business  under  It,  who  is  entitled  to  protection,  and  not  the  one  who  first 
thought  of  using  it  on  similar  goods,  but  did  not  use  it  The  law  deals  with 
acts,  not  infentlons." 

See,  also,  Schneider  v.  Williams,  44  N.  J.  Eq.  391,  14  Atl.  812,  and 
Manufacturing  Co.  v.  Beeshore,  8  C.  C.  A.  215,  59  Fed.  572. 

The  allegations  of  complainant's  bill  in  this  case  show  that  it  did  not 
establish  its  right  to  use  the  trade-name  "Aluminum"  until  after 
the  manufacture  of  boards  by  defendant.  Upon  the  whole  case  we  are 
of  opinion  that  complainant's  bill  lacks  Ihe  essential  allegations  neces- 
sary to  make  the  case  entitling  it  to  the  relief  sought,  and  we  are  of 
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opinion  that  the  demurrer  to  the  bill  was  properly  sustained.  This 
decision  makes  it  unnecessary  to  pass  upon  the  ruling  on  the  motion 
for  a  preliminary  injunction.  If  the  bill  was  demurrable,  it  cannot 
authorize  the  granting  of  an  injunction,  and  therefore  the  ruling  of 
the  court  below  was  correct  in  that  respect.  The  decree  and  order  of 
the  court  will  be  affirmed. 


(103  Fed.  205.) 

FALK  MFG.  CO.  v.  MISSOURI  R.  CO.  et  al. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    July  2,  1900.) 

No.  1,298. 

1.  Patents— Invention— Improvements  in  Rail  Joints. 

The  Hoffman  &  Falk  patent.  No.  545,040,  for  an  improvement  In  rail 
joints  and  methods  of  forming  the  same,  is  for  a  process,  rather  than  a 
product,  the  essential  steps  of  which  as  described  and  claimed  consist  in 
"cleaning  or  brightening  the  rail  ends  to  be  joined;  forming  or  adjusting 
a  mold  upon  said  rail  ends  and  over  the  joint,  so  as  to  surround  the  webs 
aud  base  flanges  thereof;  heating  said  mold  and  rail  ends,  and  pouring 
molten  metal  into  said  mold  around  and  beneath  the  base  flanges  of  both 
rails,  and  uniting  said  rail  ends  by  fusion."  Held,  that  such  patent  dis- 
closes nothing  not  previously  well  known  in  the  art  of  cast-welding,  and 
is  void  for  want  of  patentable  invention.  It  was  also  anticipated  In  the 
application  of  the  process  to  the  same  and  analogous  purposes  by  numerous 
prior  patents,  the  oldest  of  which  were  the  English  pateut  to  Stephenson  in 
1831,  the  American  patents  of  1847  and  1849  to  Martin  and  Fisher,  and 
the  English  patent  of  1851  to  Norris;  the  latter  covering  a  substantially 
identical  method  of  joining  the  rails  of  railways. 

2.  Same— Application  op  Oi/d  Process  to  New  Use. 

The  fact  that  the  modern  invention  of  electric  street  railroads  has  ren- 
dered the  process  of  greater  utility  as  applied  to  the  tracks  of  such  roads, 
ami  brought  it  into  general  use,  cannot  give  validity  to  the  patent,  since 
the  process  described  and  claimed  is  essentially  old,  and  is  applied  with- 
out varying  the  operation  to  any  appreciable  extent. 
8.  Same— Utility  op  Patented  Process. 

The  great  utility  of  a  patented  article,  process,  or  improvement  can  only 
be  considered,  and  allowed  to  turn  the  scale  upon  the  question  whether 
the  inventive  faculty  has  been  exercised,  when  that  question  is  balanced 
with  doubt 

Appeal  from  the  Circuit  Conrt  of  the  United  States  for  the  Eastern 
District  of  Missouri 
For  former  opinion,  see  91  Fed.  155. 

Frederic  H.  Betts  (Samuel  R.  Betts,  on  the  brief),  for  appellant. 
L.  L.  Bond  and  F.  W.  Lehmann  (A.  H.  Adams,  C.  E.  Pickard,  and 
J.  L.  Jackson,  on  the  brief),  for  appellees. 

Before  CALDWELL  and  THAYER,  Circuit  Judges,  and  ROGERS, 
District  Judge. 

THAYER,  Circuit  Judge.  This  action  was  brought  by  the  Falk 
Manufacturing  Company,  the  appellant,  to  restrain  the  infringement 
of  United  States  letters  patent  No.  545,040,  dated  August  20, 1895,  and 
issued  to  Albert  Hoffman  and  Herman  W.  Falk  under  an  application 
which  was  filed  on  March  18,  1895.    The  defenses  principally  relied 
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upon  by  the  defendants  below,  who  are  the  appellees  here,  are  want 
of  patentable  novelty,  and  anticipation  by  the  prior  art.  In  the  speci- 
fication the  patentees  recite  that  they  "have  invented  a  certain  new 
and  useful  improvement  in  rail  joints  and  methods  of  forming  the 
samev;  that  the  "invention  relates  to  new  and  useful  improvements  in 
rail  joints  and  methods  of  forming  the  same";  and  that  the  object  of 
the  invention  "is  to  provide  a  suitable  rail  joint  by  means  of  which  the 
rail  ends  may  be  securely  united  together  so  as  to  effectually  prevent 
any  vertical,  lateral,  or  iongitudinal  movement  of  the  rail  ends  after 
they  have  been  joined,  and  at  the  same  time  to  unite  the  body  of  metal 
which  surrounds  the  rail  ends  securely  to  the  surfaces  of  said  rail  ends 
by  the  fusion  of  the  metal."  Then  follows  a  description  of  the  method 
or  process  of  forming  the  improved  rail  joint,  which,  according  to  the 
directions  given  in  the  specification,  is  substantially  as  follows:  The 
ends  of  the  two  rails  to  be  joined  are  first  cleaned  or  brightened 
so  as  to  remove  any  oxide  or  foreign  matter  which  adheres  there- 
to. A  mold  made  in  two  sections  or  halves  so  as  to  embrace  the 
webs  and  bottoms  of  the  rail  ends  and  form  a  chamber  around  the 
same  for  some  distance  on  both  sides  of  the  point  of  junction  is  then 
clamped  to  the  rails.  Before  being  clamped  to  the  rails,  the  mold  is 
heated  to  a  comparatively  high  degree,  so  as  to  communicate  a  part 
of  its  heat  to  the  rail  ends  around  which  it  is  clamped.  Through  an 
aperture  in  the  mold  on  one  side  thereof  molten  metal  is  poured  into 
the  chamber  surrounding  the  webs  and  bottoms  of  the  rail  ends  until 
it  is  filled.  The  molten  metal  is  then  allowed  to  set  or  harden,  in  the 
course  of  which  process  it  fuses  with  the  surface  of  the  webs  and  bot- 
toms of  the  rail  ends,  thereby  uniting  the  rails  firmly.  The  patentees 
suggest  that  when  sufficient  heat  is  not  communicated  to  the  rail 
ends  by  the  heated  mold,  the  required  degree  of  heat  may  be  obtained 
by  continuing  to  pour  the  molten  metal  into  the  mold  after  the  cham- 
ber surrounding  the  rail  ends  is  filled,  and  allowing  the  molten  metal 
to  overflow  through  another  aperture  or  hole  in  the  opposite  side  of 
the  mold  until  the  requisite  temperature  is  obtained.  They  further 
recommend  the  application  of  any  suitable  flux  to  the  rail  ends  to 
obtain  the  desired  fusion  of  the  molten  metal  to  the  surface  of  the 
rail  ends  without  the  necessity  of  heating  the  same  too  highly  and 
to  that  end  they  suggest  that  a  thin  sheet  of  fusible  metal  may  be 
placed  against  the  rail  ends,  which  will  melt  when  the  chamber  is 
filled  with  molten  metal,  and  form  a  flux.  They  further  direct  the 
coating  of  the  interior  surface  of  the  mold  with  a  mixture  of  graphite 
and  oil  to  prevent  the  molten  metal  from  attaching  itself  to  the  mold. 
They  further  declare  that  "by  our  improved  form  of  joint  the  rail 
ends  are  held  together  so  as  to  be  effectually  prevented  from  spring- 
ing or  moving  laterally  or  vertically,  while  by  the  fusion  of  the 
cast-metal  body  to  the  abutting  rail  ends  said  ends  are  held  together, 
and  all  tendency  of  the  rails  to  pull  apart  when  contraction  of  the 
rails  takes  place  will  be  effectually  counteracted.  Furthermore,  by 
the  fusion  of  the  cast  metal  body  to  the  surfaces  of  the  rail  ends,  the 
rails  are  electrically  ^bonded,'  thereby  dispensing  with  the  necessity 
of  separately  bonding  the  rails  when  our  improvement  is  applied 
to  the  tracks  of  electric  railways."  They  also  say,  in  substance, 
43C.C.A.— 16 
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that  by  the  improvement  in  question  the  rails  are  held  in  unyielding 
contact  with  each  other,  so  that  longitudinal  movement  of  the  rails 
is  impossible,  and  the  track  is  rendered  smooth  and  even,  and  the 
liability  of  the  rails  to  wear  away  at  the  joint  in  the  track  is  effectu- 
ally obviated. 

The  claims  of  the  patent  are  five  in  number,  and  the  first  of  these 
is  as  follows: 

"We  claim  as  new:  *  *  *  (1)  An  improved  method  of  forming  rail 
joints,  consisting  in  cleaning  the  rail  ends  to  be  joined,  forming  or  adjusting 
a  mold  upon  said  rail  ends  and  over  the  joint,  so  as  to  surround  the  webs  and 
base  flanges  thereof,  heating  said  mold  and  rail  ends,  and  pouring  molten 
metal  into  said  mold  around  and  beneath  the  base  flanges  of  both  rails,  and 
uniting  said  metal  directly  to  the  surface  of  said  rail  ends  by  fusion." 

The  remaining  four  claims  of  the  patent  are  a  substantial  repetition 
of  the  first,  the  object  of  all  the  claims  being  to  cover  beyond  perad- 
venture,  by  means  of  some  slight  changes  in  the  phraseology  of  the 
respective  claims,  the  process  of  making  a  rail  joint,  which  is  ubovo 
described.  It  is  apparent,  therefore,  from  an  inspection  of  the  speci- 
fication and  claims,  that  the  patent  in  suit  is  for  a  special  method 
of  joining  rail  ends  by  casting  metal  around  the  abutting  ends  or 
joints.  In  other  words,  the  patent  covers  a  process,  rather  than  a 
product,  and  the  essential  steps  of  that  process,  as  described  and 
claimed,  consist — First,  in  cleaning  or  brightening  the  rail  ends  to 
be  joined;  second,  in  forming  or  adjusting  a  mold  to  the  rail  ends 
so  as  to  embrace  and  form  a  chamber  around  the  webs  and  base 
fianges  of  the  same;  third,  in  pouring  molten  metal  into  said  cham- 
ber until  it  is  full,  and  allowing  the  mold  to  remain  in  position 
until  the  molten  metal  sets  or  hardens.  Three  of  the  claims,  namely, 
the  first,  third,  and  fifth,  also  mention  the  heating  of  said  mold  and 
rail  ends  as  one  of  the  steps  in  the  process.  The  defendants  insist 
that  this  method  of  making  a  joint  or  splicing  the  rails  is  not  new; 
that  the  various  steps  of  the  process  as  detailed  in  the  patent  are  each 
old  in  the  foundrymen's  art;  and  that  the  method  of  fusing  cast  iron 
to  steel  or  wrought  iron,  thereby  firmly  uniting  the  two  metals,  which 
the  patentees  describe,  had  been  described  in  earlier  patents,  and 
was  well  known  to  foundrymen.  How  far  these  claims  are  justified 
will  be  best  disclosed  by  referring  to  several  patents  which  are  chiefly 
relied  upon  to  show  the  state  of  the  art  and  to  sustain  the  defendants' 
contention. 

In  the  year  1831  an  English  patent  (No.  6,111)  was  granted  to 
George  Stephenson,  the  inventor  of  railroads,  for  an  improved  mode 
of  making  wheels  for  railway  carriages.  The  process  of  making 
wheels  which  Stephenson  describes  in  his  patent  is  substantially  as 
follows:  The  form  of  a  wheel  of  the  required  size  is  first  molded  in 
sand  in  the  usual  manner.  Hollow  tubes  of  thin  wrought  iron  to 
form  the  spokes  of  the  wheel  are  then  laid  in  the  mold,  radiating  from 
the  central  cavity  or  hub,  the  ends  thereof  having  first  been  treated 
with  a  solution  of  borax  to  serve  as  a  flux.  The  outer  ends  of  the 
spokes  are  made  flaring  or  trumpet  shaped.  Melted  cast  iron  is  then 
poured  into  the  central  cavity  of  the  mold  to  form  the  hub  of  the 
wheel  and  into  the  outer  or  circular  cavity  to  form  the  felly,  and  the 
molten  metal  is  allowed  to  set  or  harden.    The  felly  is  afterwards 
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surrounded  with  a  strong  wrougbt-iron  tire,  which  is  applied  while 
hot,  so  that  it  may  shrink  while  cooling.  The  patentee  says,  in  sub- 
stance, that  when  the  molten  iron  is  thus  turned  into  the  mold  to 
form  the  hub  and  felly  it  flows  around  the  ends  of  the  thin  wrought- 
iron  spokes,  and  into  the  outer  ends  of  the  spokes  for  a  short  distance, 
and,  in  consequence  of  the  previous  application  of  borax  to  the  ends 
of  the  spokes,  the  borax,  acting  as  a  flux,  "causes  the  same  to  unite 
and  adhere  very  firmly  to  the  wrought  iron,"  and  hence  makes  a 
very  strong  wheel.  In  another  part  of  his  specification  Stephenson 
says  that  the  wrought-iron  tubes  forming  the  spokes  are  prepared 
for  the  molten  cast  iron  which  forms  the  hub  and  felly  "by  carefully 
cleaning  the  ends  inside  and  outside  from  all  dirt  and  loose  scales, 
and  then  applying  a  thin  glazing  of  borax  to  those  ends."  In  another 
part  of  his  specification  he  says  that  the  melted  cast  iron  will  heat 
the  thin  wrought  iron  of  which  the  spokes  are  formed  to  such  a  de- 
gree "as  by  the  fluxing  action  of  the  borax  will  cause  a  very  firm 
union  to  take  place  between  the  ends  of  the  wrought-iron  tubes  which 
form  the  arms  of  the  wheel  and  the  cast-iron  which  forms  the  cen- 
tral nave  and  the  circular  rim  thereof."  After  a  careful  examination 
of  the  specification  of  this  patent  it  is  obvious,  we  think,  that  Steph- 
enson contemplated  that  a  firm  union  by  fusion  would  take  place 
between  the  wrought  iron  and  cast  iron  at  the  point  where  the  sev- 
eral ends  of  the  wrought-iron  spokes  came  in  contact  with  the  molten 
cast  iron  which  was  intended  to  form  the  hub  and  felly  of  the  wheel. 
In  the  year  1851  an  English  patent  (No.  13,500)  was  granted  to  R. 
S.  Norris,  which  clearly  foreshadowed  the  process  now  employed  by 
the  appellant  for  splicing  steel  rails,  even  if  it  is  not  the  identical 
process.  This  patent,  in  the  language  of  the' inventor,  "relates,  firstly, 
to  a  method  of  joining  together,  fastening,  or  supporting  the  bars  of 
railways,  various  parts  of  iron  bridges,  locks,  and  other  erections,  and 
consists  in  effecting  such  object  by  casting  molten  iron,  or  other  suit- 
able metal,  upon  or  about  the  said  rails  or  other  parts  intended  to  be 
joined,  fastened,  or  supported."  The  drawings  attached  to  the  pat- 
ent disclose  a  chill  mold  of  metal  made  in  two  halves,  and  so  con- 
structed as  to  embrace  and  form  a  chamber  around  the  webs  and  base 
flanges  of  the  rail  ends  that  are  to  be  united.  Through  an  orifice  into 
this  chamber  molten  iron  is  poured  and  allowed  to  set,  thereby  form- 
ing a  chair  upon  the  rails  "fitting  thereon  [as  the  specification  de- 
clares] exactly  at  every  point."  In  one  part  of  the  specification  the 
patentee  says,  "I  pour  molten  iron  or  other  suitable  metal  into  the 
surrounding  space  [to  wit,  the  chamber  formed  by  the  mold],  and 
thus  effect  a  perfect  union  of  the  two."  He  furthermore  says,  in  sub- 
stance, that  in  cashes  where  it  is  deemed  necessary  to  provide  for  ex- 
pansion and  contraction  of  the  parts  to  which  the  molten  metal  is 
applied,  he  interposes  a  piece  of  canvas,  coated  with  loam  and  lime, 
between  the  molten  metal  and  those  parts  to  be  united  with  which  it 
would  otherwise  come  in  contact.  In  view  of  this  statement  it  is 
necessary  to  infer  that,  but  for  the  interposition  of  the  strip  of  canvas 
coated  With  loam  and  lime,  the  molten  metal  would  form  a  chemical 
union  with  the  parts  to  be  united,  and  that  in  most  cases  where  the 
process  was  employed  such  a  union  was  in  fact  contemplated  by  the 
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patentee.  Norris  claims,  among  other  things,  as  his  invention,  the 
"joining,  fixing,  or  supporting  the  bars  or  other  metallic  portions  of 
railways,  bridges,  locks,  and  other  metallic  erections  by  pouring 
molten  iron  or  other  suitable  metal  onto  or  about  such  parts." 

As  early  as  October  16,  1847,  United^  states  letters  patent  No. 
5,3;*  1  were  issued  to  William  Martin,  Jr.,  and  Mark  Fisher  for  what 
was  claimed  by  them  to  be  an  "improvement  in  the  manner  of  uniting 
or  welding  cast  steel  and  steel  of  other  kinds  or  wrought  iron  with 
cast  iron."  In  their  specification  thes-  inventors  say,  in  substance, 
that  attempts  had  been  made  to  unite  steel  and  wrought  iron  with 
cast  iron  by  casting  the  latter  while  in  a  molten  state  upon  the  steel 
or  wrought-iron  surface  with  which  it  was  to  unite;  that  the  process 
then  in  use  was  to  brighten  the  face  of  the  steel  or  wrought  iron,  and 
coat  it  with  borax  or  some  other  analogous  flux,  and  then  lay  it  in  the 
mold,  and  j>our  the  molten  metal  thereon;  that  the  result  of  such 
process  had  not  been  satisfactory,  but,  without  changing  the  old  pro- 
cess in  any  other  respect,  they  proposed  to  overcome  such  difficulties 
as  had  been  encountered  by  simply  allowing  the  molten  metal  to  flow 
laterally  along  the  brightened  steel  or  wrought-iron  surface  instead 
of  falling  thereon  vertically.  The  alleged  invention  of  Martin  and 
Fisher  appears  to  have  consisted  in  a  new  method  of  pouring  the 
molten  metal  into  the  mold,  and  it  is  noticeable  that  they  claimed  at 
that  early  date  to  be  able  to  produce  a  perfect  union  between  steel 
and  wrought  iron  and  molten  cast  iron  by  simply  changing  the  direc- 
tion in  which  the  latter  flowed  into  the  mold.  These  same  inventors 
— Martin  and  Fisher — took  out  another  patent  in  the  year  1849,  being 
letters  patent  No.  6,054,  in  which  they  pointed  out  the  advantages 
of  heating  the  steel  or  wrought  iron  to  which  cast  iron  is  to  be  welded 
or  united  before  allowing  the  molten  cast  metal  to  flow  laterally 
along  the  surface  to  which  the  cast  iron  is  to  be  attached.  For  the 
purpose  of  raising  the  steel  or  wrought-iron  plate  to  the  requisite 
temperature,  they  filled  a  cavity  in  the  sand  mold  with  molten  iron, 
placing  the  plate  over  the  cavity,  and  when  it  was  sufficiently  heated 
allowed  molten  cast  iron  to  flow  across  the  upper  surface  of  the  plate 
that  had  first  been  brightened  and  coated  with  a  flux. 

In  an  English  patent  granted  to  Robert  Richardson  in  the  year 
1854  a  method  of  uniting  the  ends  of  gas  and  water  pipe  is  fully 
described,  which  consisted  in  encircling  the  ends  of  the  pipe  to  be 
joined  with  a  mold  and  pouring  molten  cast  iron  into  the  chamber 
formed  by  the  mold,  thereby  firmly  uniting  the  two  pieces  of  pipe. 
The  patentee,  while  describing  his  process  of  forming  a  joint  by  means 
of  molten  metal  poured  around  the  ends  of  the  pipe,  says:  "To  effect 
or  facilitate  an  effectual  union  of  the  melted  metal  with  the  iron  of 
the  pipes,  the  iron  may  have  borax,  tin,  or  zinc  applied  to  it,  or  it 
may  be  cleaned  with  a  file  or  an  acid  at  those  parts  at  which  the 
union  may  be  desired."  In  view  of  this  statement  it  is  evident  that 
Richardson  contemplated  that  the  molten  cast  metal  would  become 
fused  to  the  iron  of  the  pij>es  if  the  latter  was  either  treated  with 
borax  or  other  suitable  flux,  or  if  the  pipes  were  thoroughly  cleaned 
or  brightened  where  they  came  in  contact  with  the  molten  metal. 

As  further  illustrating  the  state  of  the  art  prior  to  the  alleged  in- 
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vention  of  Hoffman  and  Falk  we  only  deem  it  necessary  to  refer  spe- 
cially to  two  other  patents,  namely,  United  States  letters  patent  No. 
27,227,  issued  to  James  Lippincott  on  February  21,  1860,  and  United 
States  letters  patent  No.  160,816,  issued  to  John  Donovan  on  March 
16,  1875.  The  first  of  these  patents  relates  to  the  manufacture  of 
axes,  and  describes  a  method  of  manufacture  by  which  a  piece  of  cast 
steel  that  is  to  form  the  cutting  edge  of  the  ax  is  placed  at  the  bottom 
of  a  sand  mold  made  in  the  shape  of  an  ax,  and  a  head  is  cast  onto 
the  same  by  filling  the  mold  with  molten  "hot  blast  soft  iron/'  The 
other  patent  relates  to  the  manufacture  of  anvils,  and  describes  a 
process  whereby  a  steel  plate  that  is  to  become  the  face  of  the  anvil 
is  placed  in  the  bottom  of  a  sand  mold  made  in  the  shape  of  an  anvil, 
and  molten  cast-iron  is  then  poured  into  the  same,  which  attaches 
itself  firmly  to  the  steel  plate,  and  forms  the  mass  or  body  of  the  anvil. 
These  patentees  showed  that  molten  cast  iron  could  be  united  to  steel 
by  fusion,  and  that  the  union  of  the  two  metals  would  be  facilitated 
by  first  cleaning  and  heating  the  steel,  and,  like  most  of  the  other 
inventors,  they  recommended  the  use  of  borax  "to  assist  the  welding 
process." 

Several  other  patents  were  offered  in  evidence  by  the  defendants  to 
show  the  state  of  the  art  and  sustain  their  contention,  but  from  the 
foregoing  review  of  prior  inventions  and  publications  it  is  evident,  we 
think,  that  when  the  patent  in  suit  was  issued  it  was  well  known  to 
those  who  were  skilled  in  the  art  to  which  the  patent  appertains  that 
molten  cast  iron  could  be  made  to  fuse  or  unite  more  or  less  perfectly 
with  solid  steel  or  wrought  iron  by  bringing  the  molten  and  the  solid 
metals  in  contact;  that,  in  order  to  produce  such  a  fusion  or  union,  the 
surface  of  the  solid  metal  where  fusion  was  desired  must  be  made 
clean  or  bright,  so  as  to  lay  bare  its  "sensitive  skin";  and  that  the 
union  of  the  metals  would  be  facilitated  and  rendei-ed  more  perfect  by 
heating  the  solid  metal  to  a  considerable  degree,  and  applying  there- 
to a  suitable  flux  before  the  molten  metal  was  allowed  to  come  in 
contact  with  it.  The  prior  art  not  only  disclosed  these  facts,  but  it 
showed  that  railroad  rails  had  been  united  by  pouring  molten  iron 
around  the  webs  and  base  flanges  thereof  by  the  use  of  a  mold  made 
in  two  sections  more  than  40  years  before  the  patent  in  suit  was  is- 
sued. We  are  unable,  therefore,  to  discover  in  what  respect  Hoff- 
man and  Falk,  by  their  alleged  invention,  gave  any  additional  infor- 
mation concerning  the  means  by  which  molten  cast  iron  could  be 
made  to  fuse  and  unite  with  steel,  or  in  what  respect  they  made  a 
distinct  advance  in  the  art  of  cast  welding,  to  which  their  patent 
clearly  relates.  The  process  that  they  describe  of  uniting  the  ends  of 
rails  by  pouring  molten  iron  around  the  same  cannot  be  differentiated 
from  the  process  that  had  been  described  previously  by  Norris,  unless 
it  be  assumed  that  Norris  did  not  intend  that  the  molten  metal 
should  become  fused  to  the  ends  of  the  rails  under  any  circumstances ; 
and  that  assumption,  as  we  have  already  remarked,  is  not  warranted 
by  the  Norris  specification,  because  he  points  out  means  by  which 
such  a  fusion  may  be  avoided  when  a  union  by  fusion  is  not  desired. 
The  process  described  by  Norris,  like  that  described  by  Hoffman  and 
Falk,  was  designed  to  be  performed  in  the  open  air,  with  the  aid  of 
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a  portable  furnace,  after  the  rails  had  been  laid  in  place,  and  by  the 
use  of  a  mold  made  in  two  sections  so  as  to  form  a  chamber  around 
the  abutting  ends  of  the  rails.    Moreover,  we  are  not  able  to  attach 
any  importance  to  the  fact  that  Norris  did  not  suggest  the  cleaning  of 
the  rail  ends  as  one  of  the  steps  in  his  process,  since  the  cleaning  pro- 
cess had  been  suggested  by  Stephenson.    It  was  doubtless  well  known 
at  that  time  to  all  foundrymen  that,  in  order  to  effect  that  "perfect 
union"  of  molten  cast  iron  with  steel  or  wrought  iron   which  Norris 
mentions,  it  was  necessary  that  the  steel  or  wrought  iron  should  first 
be  thoroughly  cleaned  of  oxide  or  other  foreign  substances  which 
adhered  to  it.    But,  even  if  we  were  willing  to  concede  that  the 
patent  in  suit  describes  a  process  of  welding  rail  ends  together  by 
means  of  molten  metal  which  is  different  from  that  suggested  by 
Norris,  in  that  the  latter  neither  advised  the  cleaning  nor  the  heat- 
ing of  the  rail  ends  before  the  molten  metal  was  poured  into  the  mold, 
still  the  fact  remains  that  long  prior  to  the  alleged  invention  by  Hoff- 
man and  Falk  other  patentees  had  explained  the  necessity  of  cleaning 
and  the  utility  of  heating  the  surface  where  the  union  by  fusion  was 
to  take  place.    It  cannot  be  said,  therefore,  that  they  suggested  a 
new  step  in  the  art  of  cast  welding,  or  that  by  a  change  in  the  old 
methods  of  manipulation  they  succeeded  in  producing  a  result  that 
was  substantially  new.    The  Iippincott  patent  of  February  21,  1860, 
to  which  reference  has  already  been  made,  fairly  describes,  as  we 
think,  every  step  in  the  process  of  fusing  molten  iron  to  steel  which 
the  patent  in  suit  describes,  including  the  use  of  a  metal  mold  and  the 
cleaning  and  heating  of  the  steel  which  is  to  form  the  blade  of  an  ax, 
before  it  is  brought  in  contact  with  the  molten  iron  which  forms  the 
head.    But,  if  this  were  not  the  case,  and  if  it  did  appear  that  the 
patentees  had  in  fact  blended  various  known  steps  in  the  art  of  cast 
welding  that  had  not  before  been  combined  in  a  single  process,  we 
should  nevertheless  feel  constrained  to  hold  that  in  so  doing  they  had 
displayed  nothing  more  than  ordinary  mechanical  skill;  for  if  it  be 
assumed  that  when  Hoffman  and  Falk  addressed  themselves  to  the 
task  of  splicing  rails  their  main  object  was  to  unite  the  molten  metal 
firmly  to  the  webs  and  base  flanges  by  fusion,  then  it  would  be  natural 
to  expect  that  in  accomplishing  that  object  they  would  resort  to  all 
of  those  expedients  disclosed  by  the  prior  art,  such  as  cleaning  and 
heating  the  rails,  and  applying  a  suitable  flux,  which  experience  had 
shown  were  useful  in  producing  a  firm  union  of  the  metals  by  fusion. 
Counsel  for  the  appellant  have  urged  at  some  length  and  with  ap- 
parent confidence  that  the  process  of  splicing  rails  described  by  the 
patent  in  suit  has  proven  to  be  of  such  great  utility,  especially  in  its 
application  to  the  rails  of  street  railroads  operated  by  electricity,  that 
it  should  be  upheld  even  if  it  does  appear,  when  viewed  in  the  light 
of  the  prior  art,  that  it  suggests  nothing  new  in  the  process  of  cast 
welding.    They  further  urge  that,  although  the  patent  describes  an 
old  method  of  welding,  yet  as  it  is  applied  in  a  new  relation,  or,  in 
other  words,  to  a  use  that  is  not  analogous  to  any  former  use  to  which 
it  has  been  applied,  it  should  be  upheld  within  the  doctrine  announced 
in  Electric  Co.  v.  La  Rue,  139  TJ.  S.  601,  11  Sup.  Ot.  070,  35  L.  Ed. 
294;  Potts  v.  Creager,  155  TJ.  S.  597,  15  Sup.  Ct.  194,  39  L.  Ed.  275; 
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Ansonia  Brass  &  Copper  Co.  v.  Electrical  Supply  Co.,  144  U.  S.  11, 
18,  12  Sup.  Ct.  601,  36  L.  Ed.  327;  and  some  other  kindred  cases. 
We  are  not  able,  however,  to  assent  to  either  of  these  propositions. 
Without  disparaging  the  utility  of  the  process  as  applied  to  street 
railways,  it  may  be  said,  we  think,  with  entire  accuracy,  that  it  is 
better  adapted  to  joining  the  rails  of  street  railroads  than  to  joining 
the  rails  which  are  used  on  steam  railroads,  because  rails  of  the 
former  kind  are  usually  sunk  deeply  into  the  earth,  and  are  held  in 
position  very  firmly  by  the  solid  pavement  of  rock  or  cement  in  which 
they  are  embedded,  which  also  protects  the  rail  somewhat  from  the 
effects  of  heat  and  cold.  Whether  the  process  in  question  can  be 
usefully  applied  to*  welding  the  rails  of  steam  railroads  has  not,  as  it 
seems,  been  fully  determined.  But,  be  this  as  it  may,  since  the 
method  described  and  claimed  is  essentially  old,  a  patent  therefor 
ought  not  to  be  sustained  merely  because  a  new  kind  of  rail  is  now 
in  use  on  electric  street  railroads  to  which  it  can  be  successfully  ap- 
plied without  varying  the  operation  to  any  appreciable  extent.  The 
use  of  the  process  for  the  purpose  of  uniting  the  ends  of  two  rails  is 
analogous  to  the  use  made  of  it  in  the  prior  art  for  uniting  the  ends 
of  two  water  pipes,  the  steel  face  and  body  of  an  anvil,  and  the 
steel  blade  and  head  of  an  ax.  The  use  of  the  process  for  the  latter 
purposes  would,  as  we  think,  naturally  suggest  its  use  for  uniting 
rail  ends  when  it  was  deemed  desirable  to  unite  them.  Moreover,  the 
immediate  result  of  the  operation  is  in  each  instance  the  same,  namely, 
the  union  of  two  metal  bodies,  one  molten  and  one  solid,  by  fusion 
at  the  point  of  contact.  We  discover  no  sufficient  reasons,  therefore, 
for  holding  that  the  use  to  which  Hoffman  and  Falk  applied  the  pro- 
cess in  question  was  not  analogous  to  the  uses  to  which  it  had  been 
applied  in  the  prior  art,  and  that  the  inventive  faculty  was  exer- 
cised in  suggesting  the  new  use.  Nor  is  the  great  utility  of  the  pro- 
cess as  applied  to  the  construction  of  electrical  street-railway  tracks 
a  sufficient  reason  for  sustaining  the  validity  of  the  patent.  The 
utility  of  a  machine,  article  of  manufacture,  process,  or  an  improve- 
ment thereof,  is  only  allowed  to  turn  the  scale  in  favor  of  its  patent- 
ability in  those  instances  where  the  question  whether  the  inventive 
faculty  has  been  exercised  is  balanced  with  doubt  and  uncertainty. 
Duer  v.  Lock  Co.,  149  U.  S.  216,  13  Sup.  Ct.  850,  37  L.  Ed.  707;  Mc- 
clain v.  Ortmayer,  141  U.  S.  419,  429,  12  Sup.  Ct.  76,  35  L.  Ed.  800; 
Magowan  v.  Packing  Co.,  141  U.  S.  332,  343,  12  Sup.  Ct.  71,  35  L. 
Ed.  781;  Smith  v.  Vulcanite  Co.,  93  U.  S.  486,  495,  496;  23  L.  Ed. 
952.  In  such  cases  the  conceded  utility  of  a  patented  machine  or 
process,  or  an  improvement  thereof,  may  well  be  allowed  to  sustain 
the  patent;  but  conceded  utility  cannot  be  permitted  to  have  that 
effect  in  a  case  like  the  one  in  hand,  where  the  process  which  is  de- 
scribed and  claimed  as  new  is  clearly  old.  It  results  from  what  has 
been  said  that  this  court  approves  the  action  of  the  circuit  court  in 
dismissing  the  bill  of  complaint,  and  the  decree  below  is  therefore 
affirmed. 
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(103  Fed.  314.) 

PERRY  et  al.  v.  REVERE  RUBBER  CO. 

(Circuit  Court  of  Appeals,  First  Circuit.    June  21,  1900.) 

No.  248. 

Patents— Invention— Steam  Packing. 

The  Perry  patent,  No.  402,278.  for  a  steam-joint  packing,  consisting  of 
a  ring  made  of  a  piece  of  hollow  tubing,  having  an  outer  covering  of  rub- 
ber, and  the  ends  united  by  a  dowel-pin,  is  void  for  lack  of  invention. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Massachusetts. 

Edwin  H.  Brown  and  Edward  P.  Payson,  for  appellants. 
Henry  M.  Rogers  and  Alexander  P.  Browne,  for  appellee. 

Before  COLT,  Circuit  Judge,  and  WEBB  and  ALDKICH,  District 
Judges. 

COLT,  Circuit  Judge.  This  appeal  relates  to  letters  patent  No. 
402,278,  granted  November  3,  1891,  to  Edward  L.  Perry,  for  im- 
provements in  steam-joint  packing.  The  packing  consists  of  a  piece 
of  hollow  tubing,  composed  of  an  outer  rubber  covering  and  an  inner 
core  of  fibrous  material,  and  a  hollow  or  solid  coupling-pin,  made 
preferably  of  metal,  which  enters  and  unites  the  two  ends  of  the 
tubing,  thus  forming  a  ring.  This  packing  can  readily  be  made  into 
a  ring  of  any  required  size,  and  possesses  this  advantage  over  pack- 
ings which  are  molded  into  rings  of  various  fixed  sizes.  The  claim 
of  the  patent  is  as  follows: 

"A  steam-joint  packing  consisting  of  a  hollow  core  of  cotton  duck  or  other 
woven  fabric,  a  covering  of  elastic  material,  and  a  coupling,  the  ends  of  which 
enter  the  ends  of  the  packing,  substantially  as  and  for  the  purpose  specified.'* 

There  is  nothing  newT  or  novel  in  a  tubing  made  of  rubber  and 
fabric  as  described  in  the  patent.  This  is  abundantly  shown  by  the 
record.  The  coupling  which  forms  the  other  element  of  the  combi- 
nation is  simply  a  dowel-pin.  Webster's  Dictionary  defines  a  dowel- 
pin  as  "a  pin  of  wood  or  metal  used  for  joining  two  pieces,  as  of 
wrood,  stones,  etc.,  by  inserting  part  of  its  length  in  one  piece,  the 
rest  of  it  entering  a  corresponding  hole  in  the  other."  In  Knight, 
Mech.  Diet.  (1876)  p.  735,  we  find  this  definition: 

"Dowel.  A  pin  used  to  connect  adjacent  pieces,  penetrating  a  part  of  its 
length  into  each  piece  at  right  angles  to  the  plane  of  junction.  *  *  *  The 
slabs  of  calcareous  gypsum  or  Mosul  marble  which  line  the  adobe  palaces  of 
Nimrod  were  united  by  wooden  and  bronze  dowel-pins." 

Turning  to  the  rubber  art,  we  find  it  was  common  to  unite  the 
abutting  ends  of  two  pieces  of  rubber  tubing,  such  as  hose,  by  a 
coupling  inserted  in  the  ends.     As  was  said  by  complainants'  expert: 

"It  has  been  a  common  practice  almost  ever  since  rubber  tubing  began  to 
be  used,  and  so  far  back  as  I  can  remember,  to  couple  together  the  ends  of 
two  rubber-tube  sections  by  means  of  a  coupling  inserted  in  the  ends." 

Such  being  the  common  practice  respecting  two  pieces  of  tubing, 
there  was  manifestly  no  invention  in  so  uniting  the  ends  of  a  single 
piece  of  tubing  to  form  a  gasket  or  packing. 
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J>ut  it  is  said  the  old  forms  of  coupling  were  rigid,  and  that  in 
the  Perry  device  the  coupling  must  be  compressible,  and  that  this 
feature  establishes  patentable  novelty.  Whether  a  coupling-pin  is 
made  compressible  or  incompressible  would  seem  to  depend  upon 
whether  the  tubing  or  packing  was  designed  to  be  solid  or  com- 
pressible. To  make  a  coupling-pin  solid  and  incompressible  for  use 
in  an  incompressible  tubing  or  packing,  or  hollow  and  compressi- 
ble for  use  in  a  compressible  tubing  or  packing,  does  not  involve 
inventive  thought.  As  the  Perry  packing  is  made  hollow  and  com- 
pressible, it  would  occur  to  any  ordinary  mechanic  that  it  would 
be  better  to  make  the  coupling-pin  hollow  or  compressible.  On  this 
point,  however,  we  are  met  with  the  further  difficulty  that  the  Perry 
patent  is  not  limited  to  a  compressible  coupling.  The  claim  of  the 
patent  is  for  a  packing  consisting  of  a  hollow  core  of  woven  fabric 
covered  with  an  elastic  material,  and  a  coupling  composed  of  any 
material,  the  ends  of  which  enter  the  ends  of  the  packing.  The 
descriptive  language  of  the  specification  is  consistent  with  and  sup- 
ports the  claim.  The  packing  in  the  specification  is  restricted  to 
a  hollow  core  "to  more  readily  secure  compression,"  and  this  limita- 
tion is  carried  into  the  claim.  The  coupling  in  the  specification  is 
not  limited  to  a  hollow  tube  "in  order  to  enable  it  to  be  compressed," 
but  includes  a  "solid  tube,"  and  the  claim  is  for  any  coupling  the 
ends  of  which  enter  the  ends  of  the  packing.  If  the  patentee  had 
placed  the  same  limitation  upon  the  coupling  in  the  specification 
and  claim  which  he  has  placed  upon  the  packing,  it  could  be  said 
that  the  invention  was  for  a  hollow  or  compressible  packing,  com- 
bined with  a  hollow  or  compressible  coupling.  But  the  invention 
described  and  claimed  is  broader  in  scope,  in  that  it  was  intended 
to  cover  a  solid  or  incompressible  coupling  as  well  as  a  hollow  or 
compressible  one.  It  would  be  doing  violence  to  an  intelligent  con- 
struction of  language  to  hold  that  "coupling,"  in  the  claim,  should 
be  construed  as  if  the  word  "compressible"  were  inserted  before  it. 
Assume  for  a  moment  that  Perry  had  been  the  first  to  invent  a 
coupling  in  the  form  of  a  dowel-pin,  could  it  be  said  that  the  use 
of  a  solid,  incompressible  pin  was  not  an  infringement  of  the  patent? 
Undoubtedly  the  hollow,  compressible  coupling,  as  shown  in  the 
drawings  and  described  in  the  specification,  was  the  preferred  form 
of  the  Perry  structure,  but  the  patent  by  express  language  covers 
other  forms  as  well.  The  specification,  in  our  opinion,  uses  the 
word  "hollow"  aB  synonymous  with  "compressible,"  and  "solid"  as 
synonymous  with  "incompressible";  and,  when  it  speaks  of  a  "solid 
coupling,"  it  is  used  in  contradistinction  to  a  coupling  "made  hollow 
to  enable  it  to  be  compressed."  We  cannot  accept  the  contention  of 
the  complainants  that  the  coupling  described  in  the  patent  must  be 
compressible,  whether  it  is  made  solid  or  hollow.  In  our  opinion,  the 
Perry  patent  is  for  a  packing  made  by  uniting  the  ends  of  a  piece  of 
well-known  tubing  by  means  of  a  dowel-pin,  and  as  such  it  must  be 
held  void  for  want  of  invention.  The  decree  of  the  circuit  court  is 
affirmed!  with  costs  for  the  appellee. 
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(103  Fed.  322.) 

THE  SOLVEIG. 

(Circuit  Court  of  Appeals,  Fourth  Circuit    July  9,  1900.) 

No.  350. 

Maritime  Liens— Advances  and  Charges  Paid  by  Subcharterer. 

No  maritime  lien  exists  on  a  vessel.  In  the  absence  of  express  contract 
therefor,  for  advances  made  to  the  crew  without  the  knowledge  of  the 
master,  or  for  port  charges  paid,  in  favor  of  a  charterer  for  a  voyage, 
whose  charter  was  not  with  the  owners,  but  with  a  time  charterer,  who  was 
bouud  by  his  charter  to  pay  all  such  charges,  and  of  which  fact  his  subchar- 
terer was  charged  with  notice. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Virginia. 

Frederick  M.  Brown  (Butler,  Notman,  Joline  &  Mynderse,  on  the 
brief),  for  appellant. 
Robert  M.  Hughes,  for  appellee. 

Before  GOFF  and  SIMONTON,  Circuit  Judges,  and  BRAWLEY, 
District  Judge. 

BRAWLEY,  District  Judge.  The  Danish  steamship  Solveig  was 
chartered  for  six  months  by  her  owners  to  Henry  T.  Knowlton,  under 
a  charter  party  which  contained,  among  other  conditions,  the  follow- 
ing: 

"(1)  That  the  owners  shall  provide  and  pay  for  all  the  provisions  and  wages 
mid  consular,  shipping,  and  discharging  fees  of  the  captain,  officers,  engineers, 
firemen,  and  crew;  shall  pay  for  the  insurance  of  the  vessel;  also,  for  all  the 
cabin,  deck,  engine-room,  and  other  necessary  stores,— and  maintain  her  in  a 
thoroughly  efficient  state,  in  hull  and  machinery,  for  the  service.  (2)  That 
the  charterers  shall  provide  and  pay  for  all  the  coals,  fuel,  port  charges,  pilot- 
ages, agencies,  commissions,  consular  charges,  and  all  other  expenses  whatso- 
ever, except  those  before  stated,  and  shall  accept  and  pay  for  all  the  coal  in  the 
steamer's  bunkers  on  delivery;  and  the  owners  shall,  on  expiration  of  this 
charter  party,  pay  for  all  coal  left  in  bunkers,  each  at  the  current  market 
price  at  the  respective  ports  when  she  is  delivered  to  them." 

The  charter  party  was  to  be  canceled  if  the  steamer  was  not  ready 
to  receive  cargo  by  January  20,  1897,  and  the  charterers  were  to  pay 
for  the  use  and  hire  of  the  vessel  at  the  rate  of  eight  shillings  per  gross 
registered  ton  per  calendar  month;  captain  to  be  under  orders  and 
directions  of  the  charterers,  and  to  be  removable  upon  complaint  of 
the  charterers,  who  had  the  right  of  subletting  the  steamship.  On 
April  21, 1897,  Miller,  Bull  &  Knowlton,  as  agents  of  the  time  charter- 
er, chartered  this  steamship  to  William  Johnston  &  Co.  for  a  voyage 
from  Newport  News  to  Hamburg,  to  be  loaded  with  a  cargo  of  grain; 
and  while  so  chartered  she  was  burned  at  her  wharf  in  Newport  News 
on  April  27,  1897,  the  fire  originating  on  the  wharf.  The  vessel  was 
so  much  injured  as  to  be  incapable  of  proceeding  with  her  voyage, 
and  was  afterwards  sold  under  proceedings  instituted  by  the  salvors; 
and  the  proceeds  of  the  sale,  leas  the  amount  decreed  to  the  salvors,  is 
in  the  registry  of  the  court.  This  appeal  is  from  a  decree  of  the  dis- 
trict court  of  the  Eastern  district  of  Virginia  ordering  the  payment 
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of  certain  items  out  of  the  remnants  and  surplus  arising  from  the 
judicial  sale  of  the  steamship  upon  the  petition  of  William  Johnston 
&  Co.,  the  items  allowed  being  as  follows: 

Reporting  news  of  Solveig  to  persons  interested  in  cargo $  20  87 

I^oans  to  crew  of  Solveig 10  02 

Cost  of  wharfage 87  72 

Port  dues 10  00 

$187  75 

The  master  of  the  ship  testified  that  he  did  not  know  William 
Johnston  &  Co.,  and  that  no  advances  were  made  by  them,  either  be- 
fore or  after  the  fire,  at  his  request  or  with  his  knowledge;  and  the 
question  to  be  decided  is  whether  William  Johnston  &  Co.  have  a  mari- 
time lien  upon  the  ship  for  such  advances.  If  they  had  not  such  a 
lien  upon  the  ship,  it  would  be  repugnant  to  every  sound  principle  to 
allow  the  claim  against  the  proceeds.  The  Lottawanna,  20  Wall. 
224,  22  L.  Ed.  259.  Maritime  liens  are  allowed  upon  the  ship  herself, 
to  the  amount  of  the  debts  contracted  in  keeping  up  her  existence  and 
usefulness.  The  necessities  of  commerce  require  her  to  visit  places 
where  her  owners  are  not  known  or  are  inaccessible,  and,  the  master 
not  being  usually  of  sufficient  pecuniary  ability  to  respond  to  the  de- 
mands of  the  voyage,  he  is  the  fully  authorized  agent  of  the  owners; 
and  any  debt  created  by  him  for  the  benefit  of  the  ship,  to  enable  her 
to  complete  the  voyage  upon  which  she  is  engaged,  is  secured  by  a 
lien  upon  the  ship  itself.  "The  vessel  must  get  on,"  says  the  court  in' 
The  Aurora,  1  Wheat.  96, 101,  4  L.  Ed.  46,  and  "the  necessities  of  com- 
merce require  that,  when  remote  from  the  owners,  he  (the  master) 
shall  be  able  to  subject  his  owners'  property  to  that  liability  without 
which  it  is  reasonable  to  suppose  he  would  not  be  able  to  pursue  his 
owners'  interests."  And  liens  thus  created  by  implication  or  opera- 
tion of  law  do  not  arise  when  from  the  circumstances  of  the  case  it  is 
clear  that  no  such  necessity  has  existed,  and  that  the  supplies  or  ad- 
vances were  not  made  upon  the  credit  of  the  ship  or  by  the  authority 
of  the  master.  In  this  case  there  is  no  privity  of  contract  between  the 
owners  of  the  Solveig  and  the  petitioners.  Their  contract  was  with 
Miller,  Bull  &  Knowlton,  who  represented  themselves  as  "time-charter 
agents"  of  the  steamship.  By  the  voyage  charter  the  petitioners  were 
put  upon  notice  of  the  existence  of  the  time  charter,  and  of  all  the 
rights  of  the  owner  of  the  vessel  thereunder.  An  inspection  of  this 
time  charter  would  have  shown  that  the  owner  was  not  liable  for  any 
charges  for  wharfage  or  port  dues;  that  the  owner  was  to  receive  a 
certain  sum  per  registered  ton  per  month  for  the  hire  of  the  vessel 
and  the  port  charges,  "and  all  other  charges  whatsoever"  were  to  be 
paid  by  the  time  charterers.  As  they  had  agreed  to  pay  all  such 
charges,  they,  of  course,  had  no  authority  to  bind  the  vessel  for  the 
same.  Such  diligence  as  good  faith  requires  would  have  enabled  these 
petitioners  to  ascertain  that  there  was  no  authority  anywhere  from 
the  owners  to  obtain  any  supplies  upon  the  credit  of  the  vessel.  No 
necessity  can  be  suggested  and  no  reason  urged  in  support  of  such  a 
maritime  lien.  The  testimony  of  the  master  shows  that  the  cargo  was 
taken  on  board  under  the  supervision  of  Ellis,  the  supercargo  appoint- 
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ed  by  Knowlton,  the  time  charterer,  and  that  he  had  nothing  to  do 
with  it,  except  so  far  as  the  safety  of  the  vessel  and  the  character  of 
the  stowage  were  concerned.  By  the  terms  of  the  charter  party  the 
general  owner  was  to  receive  so  much  per  month  for  the  hire  of  his 
ship,  and  it  was  nothing  to  him  whether  she  carried  this  cargo  or  not. 
The  charterer  became  the  quasi  owner,  and  the  contract  of  the  peti- 
tioners was  solely  with  him.  The  owner  of  a  chartered  vessel  is  not 
liable  for  wharfage.  1  Pars.  Shipp.  &  Adm.  300.  In  The  Aeronaut 
(D.  C.)  3(1  Fed.  497,  Judge  Brown  says: 

"But  u\k>u  personal  dealings  with  the  general  owners,  or  with  the  charterers, 
who  are  the  owners  pro  hac  vice,  for  supplies  to  be  furnished  within  the  same 
port  or  state  where  the  contract  is  made,  the  legal  presumption  is  that  the 
dealings  are  not  with  the  ship  or  upon  her  credit,  but  upon  the  ordinary  per- 
sonal responsibility  of  the  owners,  with  whom  the  dealings  are  had;  and  no 
lien  is  in  such  a  case  sustained,  unless  a  credit  of  the  ship  is  proved  to  tie 
within  the  intention  of  both  parties.  There  is  no  legal  presumption  that  aids 
the  libelant  in  making  out  a  maritime  lien.  They  must  stand  upon  the  facts 
as  they  existed,  and,  upon  these  facts,  not  only  had  the  charterers,  under  the 
circumstances  of  this  case,  no  authority  to  charge  the  ship  for  these  supplies, 
but  there  is  no  evidence  that  they  had  the  slightest  intention  of  doing  so. 
Nothing  In  the  negotiations  or  in  the  ordering  of  the  supplies  points  to  the  ship 
as  an  Intended  source  of  credit,  within  the  common  intention,  and  the  charter- 
el's  could  not  have  contracted  on  that  basis  in  this  case  without  fraud  on  the 
general  owners." 

The  captain  of  the  ship,  by  the  terms  of  the  time  charter,  was  un- 
der the  orders  of  the  charterers,  who  were  to  indemnify  the  owners 
from  all  consequences  or  liabilities  arising  from  compliance  with  the 
same. 

The  Kate,  1G4  U.  R.  45S.  17  Sup.  Ct.  135,  41  L.  Ed.  512,  was 
a  libel  against  the  vessel  for  coal  furnished.  There  was  a  time  charter 
party  similar  in  terms  to  that  now  under  consideration,  wherein  the 
charterers  were  to  furnish  coals,  etc.;  and  a  lien  was  claimed  in  virtue 
of  a  statute  of  New  York  which  gave  a  lien  upon  the  vessel  for  such 
supplies  "as  may  be  fit  and  proper  for  the  use  of  such  vessel  at  the 
time  when  the  same  were  furnished, v  upon  debts  contracted  by  the 
"master,  owner,  charterer,  builder,  or  consignee."  The  cases  on  the 
subject  are  reviewed,  and  the  court  says: 

"When,  therefore,  supplies  are  furnished  to  a  vessel  in  a  foreign  port,  upon 
the  order  of  the  master,  nothing  else  appearing,  the  presumption  is  that  they 
were  furnished  on  the  credit  of  the  vessel  and  of  the  owners,  and  an  implied 
lien  is  given.  But  no  such  necessity  can  be  suggested,  and  no  such  reasons 
urged,  in  support  of  an  implied  lien  for  supplies  furnished  to  a  charterer,  when 
the  libelant  at  the  time  knew,  or  by  such  diligence  as  good  faith  required  could 
have  ascertained,  that  the  party  upon  whose  order  they  were  furnished  was 
without  authority  from  the  owner  to  obtain  supplies  on  the  credit  of  the  vessel, 
but  had  undertaken,  as  between  itself  and  the  owner,  to  provide  and  pay  for  all 
supplies  required  by  the  vessel." 

Again: 

"If  no  lien  exists  under  the  maritime  law  when  supplies  are  furnished  to  a 
vessel,  upon  the  order  of  the  master,  under  circumstances  charging  the  party 
furnishing  them  with  knowledge  that  the  master  cannot  rightfully,  as  against 
the  owner,  pledge  the  credit  of  the  vessel  for  such  supplies,  much  less  is  one 
recognized  under  that  law  where  the  supplies  are  furnished,  not  upon  the  order 
of  the  master,  but  upon  that  of  the  charterer,  who  did  not  represent  the  owner 
in  the  business  of  the  vessel,  but  who,  as  the  claimant  knew,  or  by  reason- 
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able  diligence  could  have  ascertained,  had  agreed  himself  to  provide  and  pay  for 
such  supplies,  and  could  not,  therefore,  rightfully  pledge  the  credit  of  the  vessel 
for  them." 

The  Valencia,  165  U.  S.  264,  17  Sup.  Ct.  323,  41  L.  Ed.  710,  is  to  the 
same  effect. 

The  record  in  this  case  shows  that  there  was  no  express  agreement 
for  a  lien,  and  there  is  nothing  in  the  testimony  that  warrants  the 
inference  that  either  the  master  or  the  charterers  agreed  to  pledge 
the  credit  of  the  vessel.  The  petitioners  were  dealing  with  the  time 
charterers,  who,  by  their  agreement,  were  bound  to  pay  all  port 
charges  and  "all  other  charges  whatsoever.''  They  could  not,  without 
actual  fraud,  pledge  the  vessel  for  the  payment  of  these  debts,  and 
there  is  no  ground  to  suspect  that  they  did  so.  The  master  of  the  ship 
certainly  did  not,  for  his  uncontradicted  testimony  shows  that  he  had 
no  relations  whatsoever  with  petitioners.  There  being  no  actual  lien 
by  agreement,  and  no  circumstances  from  which  one  can  be  implied* 
our  opinion  is  that  none  exists. 

Objection  has  been  made  to  the  right  of  the  petitioners  to  sue,  being 
the  agents  of  a  named  principal.  Our  conclusion  renders  it  unneces- 
sary to  consider  or  determine  this  point.  The  decree  of  the  district 
court  is  reversed. 


(103  Fed.  340.) 

COLBURN  et  al.  v.  HILL  et  al. 

(Circuit  Court  of  Appeals,  Sixth  Circuit.     August  7,  1000.) 

No.  750. 

1.  Removal  of  Causes— Jurisdiction   Erroneously  Entertained— Remand- 

ing Cause  aktkr  Sale  bv  Receiver— Confirmation. 

Where  a  cause  is  erroneously  removed  from  a  state  court  to  the  circuit 
court  of  the  United  States  on  the  ground  that  there  is  a  separable  con- 
troversy as  to  one  of  the  defendants,  a  receiver  is  appointed,  and  the  case 
there  proceeds  to  judgment,  and  certain  property  in  controversy  is  di- 
rected to  be  sold,  but  on  appeal  it  is  discovered  that  there  is  a  defect  of 
jurisdiction,  in  that  the  matter  in  controversy  between  complainant  and 
the  petitioner  for  removal  is  a  cause  of  action  jointly  against  the  latter 
and  other  defendants,  and  the  decree  is  reversed,  with  directions  to  the 
circuit  court  to  remand  the  cause,  the  latter  court  is  without  jurisdiction 
to  confirm  a  sale  made  by  the  receiver  under  the  order  of  the  court  direct- 
lug  it. 

2.  Same— Costs— Bond— Judgment. 

Where  a  cause  is  remanded  to  the  state  court  for  want  of  jurisdiction 
In  the  federal  court,  judgmeut  will  not  be  entered  against  the  surety  on 
the  removal  bond  for  costs,  in  the  absence  of  any  stipulation  therein  that 
such  judgment  may  be  entered  without  the  necessity  of  an  action  on  the 
bond  and  in  execution  of  such  orders  as  the  court  may  make  In  regard  to 
the  costs  of  the  case. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Western 
Division  of  the  Western  District  of  Tennessee. 
On  motion  to  amend  mandate. 

Geo.  Gillham,  Edgington  &  Edgington,  and  M.  F.  Dickinson,  Jr.,  for 
appellants. 

Wm.  M.  Randolph  and  George  Randolph,  for  appellees. 
Turley  &  Wright,  for  executors  of  D.  T.  Porter. 
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Before  LUKTON,  DAY,  and  SEVERENS,  Circuit  Judges. 

PER  CURIAM.     This  case  is  one  in  which  the  decree  of  the  court 
below  was  reversed  by  this  court  upon  the  ground  that  the  circuit 
court  of  the  United  States  had  never  obtained  jurisdiction.    101  Fed. 
500.1    The  case  was  removed  from  a  state  court  in  Tennessee  on  the 
ground  that  the  petitioner,  one  of  the  defendants  in  the  case,  had  a 
separable  controversy  therein,  within  the  meaning  of  the  act  of  con- 
gress; and  on  that  ground  the  cause  was  transferred  to  the  circuit 
court  of  the  United  States,  and  proceeded  therein  to  a  decree.     The 
error  in  assuming  jurisdiction  was  not  effectively  questioned  until  late 
in  the  progress  of  the  case,  and  it  happened  that  many  things  were 
done  while  it  was  pending  in  the  circuit  court  of  the  United  States. 
A  receiver  was  appointed,  and  ordered  to   sell   property   consisting 
^largely  of  real  estate,  which  was  taken  into  the  possession  of  the  court 
'for  the  purposes  of  the  suit.    On  the  case  coming  here,  it  was  ascer- 
tained that  there  was  a  defect  in  jurisdiction,  in  that  the  matter  in 
controversy  existing  between  Mary  T.  Hill,  the  petitioner,  and  the 
complainants  was  a  cause  of  action  jointly  against  her  and  other  de- 
fendants.   As  has  been  said,  the  decree  was  reversed,  and  the  cause 
was  remanded  to  the  circuit  court,  with  directions  to  that  court  to 
remand  the  cause  to  the  state  court.    On  the  mandate  coming  down, 
it  found  a  situation  like  this  in  the  circuit  court:    Under  the  orders  di- 
recting the  sale  of  property,  the  receiver  had  made  the  sales.     T^iese 
sales  had  not  been  confirmed,  but  still  remained  incomplete  and  sub- 
ject to  the  orders  of  the  court.    When  the  matter  was  brought  up  in 
the  circuit  court  for  the  purpose  of  entering  a  decree  in  accordance 
with  the  mandate  of  this  court,  the  defendants  and  the  purchasers 
under  these  sales  intervened,  and  claimed  that  they  trere  entitled  to 
have  the  sales  confirmed.     The  circuit  court  was  of  the  opinion  that 
under  the  terms  of  the  mandate  that  court  was  without  authority  to 
proceed  further  in  the  confirmation  or  execution  of  orders  that  had 
been  theretofore  made  by  that  court.    Thereupon  the  decree  on  the 
mandate  was  deferred  so  as  to  afford  an  opportunity  to  have  the  mat- 
ter submitted  to  this  court.    It  is  the  opinion  of  this  court  that,  it  hav- 
ing been  held  that  the  circuit  court  was  without  jurisdiction,  it  is  nec- 
essary for  that  court  to  relinquish  the  further  exercise  of  authority; 
and  we  think  that  all  that  should  be  done  by  this  court  is  to  reverse 
the  decree,  with  direction  to  remand  the  cause,  and  that  we  should 
refrain  from  authorizing  the  further  exercise  of  jurisdiction.     That 
means  that  these  incomplete  sales  must  drop.    The  part  of  the  money 
that  has  been  paid  in  conditionally,  of  course,  will  have  to  be  refunded 
to  the  purchasers.    The  case  is  not  like  those  where  the  court,  hav- 
ing erroneously  assumed  jurisdiction,  has  taken  possession  of  prop- 
erty, and  in  the  control  and  preservation  of  it  has  authorized  the  re- 
ceiver to  borrow  money  or  incur  obligations  necessary  to  the  manage- 
ment.   There  the  lender  has  parted  finally  with  his  money,  and  the 
wrong  would  be  irretrievable  if  the  court  had  not  tjie  power  to  protect 
him.     But  here  the  purchasers  lose  nothing,  unless  it  be  the  profits  of 
their  bargain,  and  the  court  does  not  exercise  its  special  prerogative 
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for  the  purpose  of  guarding  against  that  consequence.  This  motion  of 
defendants,  therefore,  for  an  amendment  of  the  mandate  so  as  to  pro- 
vide for  the  confirmation  of  these  sales,  is  denied. 

The  complainants  in  the  case  make  another  motion  to  amend  the 
mandate.  It  appears  that  a  bond  was  given,  as  was  necessary,  for  re- 
moval to  the  circuit  court  of  the  United  States  by  defendant,  and  the 
surety  was  one  of  the  counsel  in  the  case.  This  court  gave  no  direc- 
tion in  its  mandate  for  any  order  to  be  passed  in  reference  to  the  se- 
curity thus  furnished,  but  made  the  general  order  directing  the  court 
below  to  enter  a  decree  charging  the  defendant,  Mrs.  Hill,  who  had 
been  the  petitioner  for  removal,  with  the  costs.  Now  the  complainant 
moves  that  the  mandate  shall  be  so  amended  as  to  direct  the  entry  of 
a  decree  against  the  surety  on  the  bond,  also.  But  we  think  that  mo- 
tion should  be  denied,  for  the  reason  that  this  bond  was  one  in  the 
ordinary  form,  and  was  not  such  as  is  sometimes  found  where  a  stipu- 
lation is  made  that  judgment  may  be  entered  upon  the  bond  without 
the  necessity  of  a  distinct  suit  and  in  execution  of  such  orders  as  the 
court  may  make  in  regard  to  the  costs  of  the  case.  It  is  not  infre- 
quent that  orders  of  that  kind  are  employed  in  judicial  proceedings, 
but  here  the  bond  was  simply  in  the  ordinary  form  of  bond.  We  are 
of  opinion  that  the  court  would  have  no  authority  to  enter  judgment 
directly  against  the  surety  on  said  bond,  and  that  the  remedy  must  be 
by  independent  proceeding  brought  in  a  proper  court  having  jurisdic- 
tion.   This  motion  is  also  denied. 


(103  Fed.  342.) 

GRAND  ISLAND  .&  W.  C.  R.  CO.  et  al.  v.  SWEENEY  (four  cases;. 

(Circuit  Coin*  of  Appeals.  Eighth  Circuit.    June  25,  1900.) 

Nos.   1,212,  1,213,   1,214,   1.215. 

Appeal— Necessary  Parties— Jurisdiction. 

Under  Sess.  Laws  S.  D.  1893,  c.  116,  §  4,  requiring  plaintiff  In  an  equity 
action  for  the  foreclosure  of  a  mechanic's  lien  to  make  all  persons  claim- 
ing liens  against  the  same  property  parties,  defendants  to  an  action  for  the 
foreclosure  of  a  mechanic's  Hen  against  certain  sections  of  a  railroad,  who 
have  filed  claims  for  liens  against  the  same  property,  which  the  complain- 
ant alleges  are  inferior  to  that  of  the  plaintiff,  and  against  whom  it  is 
decreed  that  they  "be  forever  barred  and  foreclosed  of  all  right,  title,  lien, 
and  equity  of  redemption"  in  the  property  in  question,  have  such  an  inter- 
est in  the  decree  as  requires  their  joinder  in  an  appeal  taken  by  the 
railroad  company  and  contractors,  or  a  showing  of  opportunity  given  to 
them  to  so  join,  although  one  of  such  defendants  was  served  by  publica- 
tion only,  and  the  other,  though  personally  served,  made  default. 

Same— Parties— Severable  Controversy. 

Whenever  several  parties  are  made  defendants  to  a  suit,  and  the  decree 
as  to  any  one  of  them  is  severable,  or  so  separate  and  distinct  as  not  to 
affect  the  rights  of  the  other  parties  to  the  suit,  such  party  may  prosecute 
his  appeal  without  joining  others  whose  rights  are  not  so  affected. 

Same— Jurisdiction — Practice— Circuit  Court  of  Appeals. 

The  practice  of  the  circuit  court  of  appeals  is  in  accord  with  that  of  the 
supreme  court  in  holding  that  in  equity  cases,  unless  all  the  parties  whose 
interests  are  affected  by  the  appeal  join  in  the  appeal,  the  appellate  court 
acquires  no  jurisdiction,  and  the  appeal  must  be  dismissed. 
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Appeals  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  South  Dakota. 

Those  four  suits  were  Instituted  by  the  appellee,  Sweeney,  to  foreclose  four 
certain  and  different  mechanics'  liens  for  powder  and  explosives  furnished  by 
him  to  subcontractors  for  the  construction*  of  certain  sections  of  the  railroad 
of  the  appellant  the  Grand  Island  &  Wyoming  Central  Railroad  Company. 
The  defendants  in  the  first  two  cases,  Nos.  1,212  and  1,213.  are  the  railroad 
company  whose  property  was  alleged  to  be  subject  to  the  Hen;  John  Fitzger- 
ald and  David  Fitzgerald,  co-partners  under  the  firm  name  of  John  Fitzgerald 
&  Bro..  who  were  the  original  contractors  for  the  construction  of  the  road; 
John  Chamberlain  and  Joseph  W.  Skinner,  co-partners  under  the  firm  name  of 
Chamberlain  &  Skinner,  who  were  the  subcontractors  for  the  construction 
of  the  particular  part  of  the  road  for  which  appellee  furnished  supplies;  and 
the  Congdou  &  Henry  Hardware  Company,  alleged  in  the  bill  of  complaint  to 
have,  or  to  claim  to  have,  an  Interest  in  or  lien  upon  the  property  of  the  rail- 
road company  which  complainant  averred  to  be  junior  and  inferior  to  his  lien. 
The  defendants  in  the  next  case.  No.  1,214.  and  their  relations  to  each  other 
and  to  the  complainaut.  are  the  same  as  those  in  the  cases  just  mentioned, 
except  that  Nathan  Wescott  is  the  subcontractor,  in  lieu  of  Chamberlain  & 
Skinner.  The  defendants  In  the  last  case.  No.  1,215.  and  their  relations  to 
each  other  and  to  the  complainant,  are  the  same  as  those  first  mentioned,  ex- 
cept that  John  Carroll  and  Samuel  E.  Douoghue,  co-partners  under  the  fimi 
name  of  Carroll  &  Donoghue.  are  the  subcontractors,  instead  of  Chamberlain 
&  Skinner.  The  railroad  company  and  David  and  John  Fitzgerald  appeared 
and  filed  their  joiut  answer  to  the  bill  of  complaint  in  each  case.  The  defend- 
ants Chamberlain  &  Skinner,  being  nonresidents,  were  duly  served  by  publica- 
tion in  cases  1.212  and  1,213,  entered  no  personal  appearance  to  the  suits,  and 
suffered  judgment  by  default.  The  defendant  Wescott,  being  a  nonresident, 
was  duly  served  by  publication  In  case  No.  1.214,  entered  no  personal  appear- 
ance to  that  suit,  and  suffered  judgment  by  default.  The  defendants  Carroll 
&  Donoghue  were  personally  served  with  process  in  case  No.  1,215.  but  suf- 
fered judgment  by  default.  The  defendant  the  Congdon  &  Henry  Hardware 
Company  was  also  personally  served  with  process  in  each  and  all.  of  the  cases, 
but  made  no  api>carance  to  the  suits,  and  suffered  judgment  by  default.  The 
final  decrees  in  all  the  cases  are  similar.  They  first  find  the  amount  due  from 
the  subcontractors  to  the  complainant  in  each  case;  theh  adjudge  coinplai mint's 
right  to  a  lien  ui>on  the  property  of  the  railroad  company;  next  order  the 
subcontractors  and  the  railroad  company  to  pay  the  amount  so  found,  together 
with  all  costs,  to  complainant,  within  30  days,  and,  in  case  of  default  in  mak- 
ing such  payment,  that  the  property  of  the  railroad  company  should  be  sold 
in  the  usual  manner,  for  the  purpose  of  satisfying  complainant's  demand,  and 
finally  specifically  order,  adjudge,  and  decree  that  the  defendants,  including 
the  subcontractors  and  the  hardware  company,  "be  forever  barred  and  fore- 
closed of  all  right,  title,  lien,  and  equity  of  redemption  in  and  to  said  premises 
and  real  property  so  sold,  or  any  part  thereof. "  The  record  shows  that  the 
subcontractors  Chamberlain  &  Skinner  had  filed  a  lien  upon  the  property  in- 
volved in  the  cases  in  which  they  were  defendants,  namely,  Nos.  1.212  and 
1,213,  amounting  to  $58,557.53;  that  the  subcontractors  Carroll  &  Donoghue 
had  filed  a  Hen  upon  the  property  involved  in  the  case  in  which  they  were 
made  defendants,  amounting  to  $57,952.54;  and  that  the  defendant  hardware 
company  had  filed  a  lien  against  the  property  involved  in  each  and  all  of  the 
cases.  The  appeals  in  these  cases  on  the  first  hearing  were  dismissed  by  the 
court  of  its  own  motion,  because  it  appeared  that  the  subcontractors  who  were 
parties  defendant  had  an  interest  in  the  decrees  rendered  by  the  trial  court 
which  might  be  affected  by  the  action  of  this  court  on  appeal,  and  because  such 
subcontractors  had  neither  joined,  nor  been  given  an  opportunity  to  join,  in  the 
appeal.  Railroad  Co.  v.  Sweeney.  1)5  Fed.  31KJ.  37  C.  C.  A.  127.  Subsequently 
the  court,  in  order  to  give  counsel  an  opportunity  to  be  fully  heard,  granted  a 
rehearing,  and  afterwards  motions  were  duly  filed  by  the  appellee  to  dismiss  the 
appeals  on  two  grounds:  First,  because  the  subcontractors  were  neither  made 
parties  to  the  appeal  nor  given  notice  to  appear  and  join  in  the  appeal;  sec- 
ond, because  the  defendant  hardware  company  was  neither  made  a  party  to 
the  appeal  nor  notified  to  appear  and  join  In  the  same.    These  motions  were 
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argued  by  counsel  in  connection  with  their  presentation  of  the  case  on  the 
merits.  If  they  are  well  taken,  a  consideration  of  the  merits  of  the  case  is 
unnecessary. 

N.  K.  Griggs  (Frawley  &  Laffey  and  Charles  F.  Manderson,  on  the 
brief),  for  appellants. 

Charles  W.  Brown  (Eben  W.  Martin  and  Norman  T.  Mason,  on  the 
brief i,  for  appellee. 

More  CALDWELL  and  THAYER,  Circuit  Judges,  and  ADAMS, 
District  Judge. 

ADAMS,  District  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

It  was  held  in  the  former  opinion  that  upon  the  face  of  the  record 
the  several  subcontractors  had  such  an  interest  in  the  decrees  as  re- 
quired their  joinder  in  the  appeals,  or  a  showing  of  opportunity  given 
them  to  so  join.  The  correctness  of  this  holding  is  challenged  by 
learned  counsel  for  the  appellants,  and  attention  is  called,  among 
other  things,  to  the  fact  that  service  was  made  on  the  subcontractors 
by  publication  only,  and  that,  as  a  consequence,  no  personal  liability 
was  or  could  have  been  decreed  against  them.  This  fact  was  not 
disclosed  by  the  transcript  of  the  record  as  originally  printed,  and 
was,  therefore,  overlooked.  Be  this,  however,  as  it  may,  the  obliga- 
tions of  the  subcontractors  to  the  complainant  were  necessarily  in- 
volved in  fixing  the  liens  upon  the  railroad.  No  lien  could  have  been 
established  or  decreed  against  the  railroad  without  having  first  liti- 
gated the  question  as  to  the  indebtedness  of  the  subcontractors  to  the 
complainant,  and  it  may  be  that  the  adjudication  as  to  the  amount 
due  was  conclusive,  though  the  service  wa9  by  publication.  For  the 
purpose  of  fixing  the  liens,  at  least,  the  subcontractors  were  neces- 
sarily made  parties  defendant  in  each  case,  and  service  by  publication 
against  them  was  sufficient  for  that  purpose.  But,  irrespective  of  any 
consideration  of  the  subcontractors*  relation  to  the  cases,  the  pres- 
ent motions  to  dismiss  can  be  disposed  of  on  another  ground.  The 
hardware  company  was  made  a  defendant  in  each  case,  and  is  char- 
ged in  the  bill  of  complaint  to  have  a  lien  which  was  junior  and  in- 
ferior to  that  of  the  complainants.  The  hardware  company  was  a 
necessary  party  to  the  suits.  The  statutes  of  South  Dakota  in  force 
at  the  time  the  suits  were  originally  instituted  in  the  state  court 
required  the  complainant  to  make  all  persons  claiming  liens  against 
the  same  property  parties.  Sess.  Laws  S.  D.  1893,  c.  116,  §  4.  This 
last-named  company  was  personally  served  with  process  in  each  case. 
It  had,  like  the  subcontractors,  filed  mechanics'  liens  against  the  sec- 
tions of  the  railroad  involved  in  each  case.  By  the  final  decree  in 
each  case  it  was  forever  barred  and  foreclosed  of  all  right  under  its 
lien  as  against  the  complainant.  This  company  did  not  join  in  the 
appeal  in  either  of  the  casfcs,  and  no  severance  or  equivalent  in  the 
form  of  notice  to  appear  and  join  was  resorted  to  by  the  appellants. 
The  question,  therefore,  whether  the  court  has  jurisdiction  to  hear 
these  appeals  taken  by  the  railroad  company  and  Fitzgeralds  without 
joining  the  hardware  company,  or  showing  reason  for  not  doing  so, 
ia  now  clearly  raised  upon  its  merits, 
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It  is  first  contended  by  counsel  for  appellants  that,  because  judg- 
ment went  by  default  against  the  hardware  company,  and  because  it 
thereby  admitted  that  complainant  was  entitled  to  the  remedy  prayed 
for,  it  had  nothing  to  complain  of,  and  was  not  a  necessary  party  to 
the  appeals  taken  by  the  other  defendants.    This  is  not  the  law.     The 
hardware  company,  whether  it  suffered  default  or  not,  was  interested 
in  the  decrees  as  rendered,  and  had  a  right  to  prosecute  appeals  from 
such  decrees,  and,  notwithstanding  such  default,  it  should  have  been 
made  a  party  appellant,  or  should  have  been  given  an  opportunity  to 
become  such.    Mason  v.  U.  S.,  136  U.  S.  581,  10  Sup.  Ct.  1062,  34  L. 
Ed.  545;   Davis  v.  Trust  Co.,  152  U.  S.  590,  14  Sup.  Ct.  693,  38  L. 
Ed.  563;  Trust  Co.  v.  Clark,  83  Fed.  230,  27  C.  C.  A.  522.     It  is  clear, 
we  think,  by  the  settled  doctrine  of  this  court,  that  these  appeals 
should  be  dismissed  because  of  the  nonjoinder  of  the  hardware  com- 
I>aiiy.    The  earliest  case  on  the  subject  is  that  of  Gray  v.  Havemeyer, 
53  Fed.  174,  3  C.  C.  A.  497.     That  case  involved  a  similar  question 
to  the  one  now  under  consideration,  namely,  the  relative  priorities  of 
the  claims  of  mechanics'  lien  holders  against  a  common  fund  or 
property.     This  court  there  aptly  puts  the  question:    "Upon  what 
theory  can  it  be  held  that  this  court  ought  to  proceed  to  consider  the 
correctness  of  the  decree  in  the  circuit  court  on  the  question  of  the 
relative  priorities  of  the  several  lienhoiders  when  none  of  them  save 
the  appellant  would  be  bound  by  any  decree  we  might  enter?"     The 
general  rule  is  there  laid  down  that  this  court  cannot  proceed  in  a 
cast1  unless  all  the  parties  whose  interests  will  necessarily  be  affected 
by  any  decree  that  might  be  rendered  are  before  the  court.    This  rule 
is  again  clearly  enunciated,  and  the  doctrine  of  Gray  v.  Havemeyer 
is  distinctly  approved,  in  the  following  cases:    Trust  Co.  v.  McClure, 
78  Fed.  211,  24  C.  C.  A.  66;  Dodson  v.  Fletcher,  78  Fed.  214,  24  C. 
C.  A.  69;   Trust  Co.  V.  Clark,  83  Fed.  230,  27  C.  C.  A.  522;    and  in 
Boyd  v.  Railroad  Co.,  84  Fed.  9,  28  C.  C.  A.  262.    In  Dodson  v. 
Fletcher,  supra,  the  rule  is  stated  thus: 

"AH  the  parties  to  a  suit  or  proceeding  who  appear  from  the  record  to  have 
an  interest  in  the  order,  judgment,  or  decree  challenged  in  the  appellate  court 
must  be  given  an  opportunity  to  be  heard  there  before  that  court  wiU  proceed 
to  a  decision  upon  the  merits  of  the  case." 

In  fact,  it  is  not  seriously  urged  in  argument  by  learned  counsel 
for  the  appellants  that,  under  the  established  practice  of  this  court 
any  other  course  is  now  open  but  to  dismiss  these  appeals;  but  they 
challenge  the  correctness  of  our  practice,  and  strenuously  contend 
that  it  is  not  in  harmony  with  the  settled  doctrine  of  the  supreme 
court  on  the  subject.  This  contention  has  received  the  careful  con- 
sideration which  its  gravity  demands,  and  now  requires  at  our  hands 
an  analytical  consideration  of  the  decisions  of  the  supreme  court  on 
the  subject.  The  cases  specially  relied  on  by  appellants'  counsel  are 
Germain  v.  Mason,  12  Wall.  259,  20  L.  Ed.  392;  Brewster  v.  Wake- 
field, 22  How.  118,  16  L.  Ed.  301;  Bank  v.  Hunter,  129  U.  S.  559,  9 
Sup.  Ct.  346,  32  L.  Ed.  752;  Gillfillan  v.  McKee,  159  U.  S.  303,  10 
Sup.  Ct.  6,  40  L.  Ed.  161. 

The  case  of  Germain  v.  Ma9on,  supra,  was  an  action  at  law,  and 
went  to  the  supreme  court  on  writ  of  error.    Without  stating  the 
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facts  of  that  case,  it  is  sufficient  to  say  that  it  clearly  appears  in  the 
opinion  that  the  judgment  rendered  against  Germain  was  a  "separate, 
distinct,  personal  judgment  against  Urn  for  money,"  and  a  judgment 
in  which  the  other  defendants  had  no  interest.  It  was  for  these  rea- 
sons the  court  held  that  Germain  could  prosecute  a  writ  of  error  in 
his  own  name  without  joining  the  other  defendants. 

The  next  case — Brewster  v.  Wakefield,  supra — was  a  suit  insti- 
tuted by  Wakefield  to  foreclose  a  mortgage  made  by  Brewster.  The 
real  question  in  the  case  related  to  the  amount  of  money  due  by 
Brewster  to  Wakefield  on  a  mortgage  obligation.  After  disposing  of 
this  question,  the  court  takes  up  a  motion  of  the  appellee  to  dismiss 
the  appeal.  It  appears  from  the  opinion  that  other  parties  had  ac- 
quired certain  liens  upon  the  mortgaged  premises  subsequent  to  the 
mortgage  in  question.  The  case  does  not  disclose  the  character  of 
the  Sens.  The  court  held  that  the  holders  of  the  liens,  whatever 
they  were,  were  not  necessary  parties  to  the  original  foreclosure  suit, 
and  that  their  joinder  in  the  appeal  of  Brewster  was  unnecessary.  It 
appears  from  the  opinion  that  the  only  question  in  controversy  in  that 
case  was  the  amount  of  the  debt  due  from  Brewster,  and  it  was  held 
that  his  interest  was  so  separate  from  the  others  as  to  entitle  him  to 
appeal  without  joining  them. 

In  the  next  case — Bank  v.  Hunter,  supra — it  was  urged  that  the 
appeal  should  be  dismissed  because  the  administratrix  of  John  O'Neal 
had  not  joined  in  it.  The  conclusion  reached  and  stated  by  the  court 
is  sufficient  to  distinguish  that  case  from  the  case  in  hand.  The  court 
says: 

"She  [referring  to  the  administratrix]  did  not  appeal,  and  the  bank  and 
Dawson  petitioned  the  court  to  be  allowed  an  appeal  as  between  themselves 
and  Hunter,  Evans,  and  Buel,  the  complainants,  which  was  ordered  by  the 
court  as  to  said  two  defendants,  who  perfected  their  appeal  accordingly.  This 
was  proper,  as  with  the  matters  complained  of  by  the  bank  and  Dawson 
O'Neal's  estate  had  no  concern.  The  total  balance  of  the  indebtedness  due 
from  that  estate  after  all  payments  and  money  reaUzed  were  applied  would 
be  the  same,  irrespective  of  the  proportion  of  such  balance  found  due  to 
each  of  the  two  creditors.  The  decree  was  severable  in  fact  and  in  law,  and 
the  bank  and  Dawson  were  entitled  to  prosecute  their  appeal  without  joining 
their  co-defendants  who  did  not  think  proper  to  question  the  judgment." 

It  thus  appears  that  the  supreme  court  sustained  its  jurisdiction 
in  that  case  on  the  sole  ground  that  the  decree  was  severable,  and 
involved  no  rights  of  the  particular  defendant  whose  nonjoinder  was 
complained  of.  On  the  same  ground  and  for  the  same  reason  the 
supreme  court  sustained  its  jurisdiction  in  the  case  of  Gillflllan  v.  Mc- 
Kee,  supra.    It  says: 

"The  objection  that  an  appeal  was  not  taken  by  the  other  defendants,  that 
they  did  not  join  in  the  appeal,  and  that  there  was  nothing  in  the  nature  of 
a  summons  and  severance,  is  equally  untenable.  The  decree  was  several,  both 
in  form  and  substance,  and  the  interest  represented  by  each  defendant  was 
separate  and  distinct  from  that  of  the  other." 

Prom  these  cases  a  general  rule  may  be  formulated  that  whenever 
several  parties  are  made  defendants  to  a  suit,  and  the  decree  as  to 
any  one  of  them  is  severable,  or  so  separate  and  distinct  as  not  to 
affect  the  rights  of  the  other  parties  to  the  suit,  such  party  may 


Digitized  by  VjOOQIC 


260  43  C.  C.  A.  REPORTS. 

prosecute  his  appeal  without  joining  others  whose  rights  are  not  so 
affected. 

Do  the  cases  before  us  fall  within  this  rule?  Clearly  not.  The 
hardware  com^ny,  by  the  statutes  of  South  Dakota,  was  a  necessary 
party  to  the  suits.  No  separable  controversy  is  presented,  but,  as 
said  by  Sanborn,  circuit  judge,  in  ruling  on  a  motion  to  remand  this 
case  (61  Fed.  3):  "The  complaint  is  single  and  indivisible.  The  re- 
spective interests  of  the  plaintiff  and  the  hardware  company  range 
them  on  opposite  sides  of  the  controversy  involved  in  it.  That  con- 
troversy cannot  be  fully  determined  without  the  presence  of  both  of 
them."  The  hardware  company  claimed  liens  upon  the  same  property 
against  which  complainant  claimed  superior  liens.  Its  liens,  shown 
in  evidence,  appear  to  have  been  filed  prior  in  time  to  those  of  com- 
plainant. The  decrees  forever  barred  the  hardware  company  from 
any  lien  as  against  the  complainant,  giving  to  the  complainant  su- 
perior liens,  and  for  certain  fixed  and  definite  amounts.  In  so  far 
as  such  decrees  declare  the  hardware  company's  lien  inferior  to  com- 
plainant, or  bar  the  hardware  company  from  any  right,  title,  or  lien 
as  against  the  complainant,  they,  of  course,  affect  the  hardware 
company?s  rights;  and,  in  so  far  as  the  decrees  establish  the  amounts 
to  which  complainant  was  entitled  as  a  prior  lien,  they  thereby  affect 
the  extent  of  the  hardware  company's  ultimate  recourse  against  the 
property  of  the  railroad  company.  For  these  reasons  it  cannot,  in 
our  opinion,  be  successfully  claimed  that  complainant's  rights  against 
the  railroad  were  separate  and  distinct  from  his  rights  against  the 
hardware  company,  or  severable  from  them,  or  that  the  rights  of  the 
hardware  company  were  not  affected  by  the  decrees  below,  or  might 
not  be  affected  by  any  decree  this  court  might  render.  Such  being 
the  facts,  the  cases  specially  relied  on  by  the  appellants'  counsel,  in 
our  opinion,  afford  no  justification  for  their  contention.  This  con- 
clusion is  the  more  obvious  when  other  cases  of  the  supreme  court 
on  this  subject  are  considered.  In  Masterson  v.  Herndon,  10  Wall. 
416,  19  L.  Ed.  953,  Mr  Justice  Miller,  speaking  for  the  court,  says 
it  is  the  established  doctrine  of  this  court  that  "in  chancery  cases  all 
the  parties  against  whom  a  joint  decree  is  rendered  must  join  in  the 
appeal  or  they  will  be  dismissed."  No  one  can  question  that  the 
decrees  in  the  cases  under  consideration  were  joint  decrees  against 
the  hardware  company,  the  railroad,  and  all  the  other  defendants. 
Their  language  admits  of  no  other  construction.  The  defendants,  all 
of  them,  and  thoee  claiming  under  them,  were  "forever  barred  and 
foreclosed  of  all  right,  title,  lien,  and  equity  of  redemption  in  and  to 
the  said  premises  and  real  estate  so  sold  or  any  part  thereof."  The 
same  general  rule  as  that  announced  in  Masterson  v.  Herndon,  supra, 
with  the  reasons  for  it,  is  again  stated  in  Hardee  v.  Wilson,  146  U. 
S.  179,  13  Sup.  Ct.  39,  36  L.  Ed.  933.  In  the  next  case,  chronologic- 
ally speaking,— Inglehart  v.  Stansbury,  151  U.  S.  68,  14  Sup.  Ct  237, 
38  L.  Ed.  76, — the  court  descends  from  the  statement  of  the  general 
rule,  which  it  had  in  the  last  two  cases  announced,  to  particulars; 
and  in  that  case  declares  that  parties  whose  rights  "were  affected  by 
the  decree  appealed  from"  are  necessary  parties  to  the  appeal.  This 
is  practically  a  specification  of  what  is  meant  by  "joint"  decrees  as 
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used  in  the  former  eases,  as  they  are  cited  in  support  of  the  con- 
clusion reached.  In  the  next  case— Davis  v.  Trust  Co.,  152  U.  S.  590, 
14  Sup.  Ct.  693,  38  L.  Ed.  563— there  is  a  further  particularizing  of 
the  general  rule  above  stated.  The  court  there  says  that  among  the 
ordinary  rules  respecting  appeals  is  the  following:  "That  all  the 
parties  to  the  record  who  appear  to  have  any  interest  in  the  order  or 
ruling  challenged  must  be  given  an  opportunity  to  be  heard  on  such 
appeal,"  and  the  cases  of  Masterson  v.  Herndon,  Hardee  v.  Wilson, 
and  Inglehart  v.  Stansbury,  supra,  are  cited  as  authority  for  the  rule 
so  announced.  To  the  same  effect  are  the  subsequent  cases  of  Sip 
perlev  v.  Smith,  155  U.  S.  86, 15  Sup.  Ct.  15,  39  L.  Ed.  79,  and  Beards- 
ley  v.  Railway  Co.,  158  U.  fi.  123,  15  Sup.  Ct.  786,  39  L.  Ed.  919. 
The  result  is  that  there  is  perfect  correspondence  and  harmony  be- 
tween the  doctrines  of  the  supreme  court  and  this  court  on  the  sub- 
ject in  question.  Both  hold  that  in  equity  cases  all  the  parties  whose 
interests  are  affected  by  the  appeal  must  join,  or  be  given  an  oppor- 
tunity to  join,  in  the  appeal,  or  the  appellate  court  acquires  no  juris- 
diction, and  the  appeal  must  be  dismissed. 

We  have  carefully  considered  all  the  propositions  urged  by  counsel 
on  these  motions,  and,  if  they  are  not  now  specifically  referred  to, 
it  is  because,  in  our  opinion,  they  are  necessarily  involved  in  the 
conclusions  as  reached  and  stated.  We  have  also  considered  with 
much  care  the  questions  relating  to  the  merits  as  presented  by  the 
record,  and,  even  if  we  were  prepared  to  concede  that  any  substan- 
tial error  was  committed  at  the  trial  below,  we  are  of  opinion  that, 
for  the  reasons  already  stated,  we  are  without  jurisdiction  to  correct 
it    The  motions  to  dismiss  the  appeals  must  be  sustained. 


(103  Fed.  418.) 

CITY  OF  LITTLE  ROCK  et  al.  v.  UNITED  STATES  ex  rel.  HOWARD  et  al. 

(Circuit  Court  of  Appeals,  Eighth  Circuit     July  2,  11HM).) 

No.  1,421. 

1.  Mandamus— When  Grantkd. 

The  writ  of  mandamus  issues  only  to  compel  the  discharge  of  a  plain 
duty,  which  the  parties  commanded  have  lawful  authority  to  do. 

2.  Statutes— Construction. 

That  which  is  implied  is  as  much  a  part  of  a  statute,  grant,  or  contract 
as  that  which  is  expressed. 

8.  Cities— Rights  to  Issue  Warrants. 

Under  Const.  Ark.  art.  16,  §  10,  providing  that  "the  taxes  of  counties, 
towns  and  cities  shall  only  be  payable  in  lawful  currency  of  the  United 
States,  or  the  orders  or  warrants  of  said  counties,  towns  and  cities  re- 
spectively," and  sections  1002.  1003,  5189,  5130,  5169,  Sand.  &  H.  Dig. 
Ark.  1894,  a  city  of  the  state  of  Arkansas  has  power  to  issue  its  warrants 
in  payment  of  its  debts. 

1  Same— Payment  op  Debts. 

In  the  absence  of  an  express  limitation  in  the  constitution  or  statutes 
of  Arkansas  of  the  power  of  cities  to  draw  warrants  to  an  authority  to 
draw  them  only  against  a  fund  appropriated  to  pay  them,  or  against  money 
in  the  treasury,  or  against  money  that  will  come  into  the  treasury  within 
a  year  after  their  issue,  municipalities  of  that  state,  under  its  constitu- 
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tion  and  statutes,  making  municipal  warrants  receivable*  In  payment  of 
city  taxes,  have  power  to  issue  their  warrants  to  pay  just  debts  when 
there  is  no  money  in  their  treasuries  to  pay  them,  and  no  prospect  that 
there  will  be  any  within  a  year  of  their  issue. 

5.  Samk— Payment  op  Judgment. 

What  public  officers  are  empowered  to  do  for  third  persons,  the  law  re- 
quires them  to  do.  And  where  a  municipality  and  its  officers  have  the 
power  to  pay  a  judgment  against  the  city  by  the  issue  to  the  owner  of  the 
judgment  of  city  warrants  which  are  receivable  for  city  taxes,  and  have 
no  other  way  to  pay  it,  it  is  their  duty  to  issue  the  warrants,  and  the  writ 
of  mandamus  will  be  granted  to  compel  them  to  discharge  that  duty. 

6.  Same— Mandamus— Dibcrktion  op  Court. 

Where  the  owner  of  a  judgment  against  a  city  has  the  right  to  compel  the 
issue  to  himself  of  its  warrants  in  payment  thereof,  the  number  of  the 
warrants  that  should  be  issued,  and  their  respective  amounts,  and  the  time 
when  they  should  be  sent  forth,  are  matters  intrusted  to  the  legal  discre- 
tion of  the  trial  court,  subject  always  to  the  proviso  that  the  right  of  the 
creditor  to  the  warrants  must  not  be  denied  or  seriously  impaired. 

7.  Same. 

A  judgment  of  mandamus  directing  a  city,  which  already  owes  $60,000, 
either  evidenced  by  city  warrants,  or  upon  which  such  warrants  are  due. 
to  issue  warrants  to  a  judgment  creditor  to  the  amount  of  $35,984  in  pay- 
ment of  his  judgment  against  it,  does  not  constitute  such  an  abuse  of  dis- 
cretion as  will  warrant  a  modification  or  reversal  of  the  judgment 
(Syllabus  by  the  Court.) 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Arkansas. 

The  judgment  challenged  by  this  writ  of  error  directs  the  city  of  Little 
Rock,  its  mayor,  clerk,  and  city  council,  the  plaintiffs  in  error,  to  issue  and  de- 
liver to  the  relator  W.  B.  Worthen,  one  of  the  defendants  in  error,  upon  pay- 
ment by  him  of  the  legal  fees  of  the  mayor  and  city  clerk  for  issuing  them,  war- 
rants of  that  city,  in  specilied  sums,  to  the  amount  of  the  principal  and  interest 
of  a  certain  judgment  against  that  city  which  the  relator  owns,  and  orders  the 
issue  of  a  peremptory  writ  of  mandamus  commanding  the  plaintiffs  in  error 
to  comply  with  these  directions.  This  judgment  directing  the  issue  of  the 
mandamus  was  rendered  upon  a  demurrer  to  the  answer  of  the  city  and  its 
officers,  which  had  been  interposed  to  the  petition  of  the  relators  for  the  writ. 
The  averments  of  that  petition  were  that  on  April  20,  1896,  the  relators  Thomas 
Howard  and  John  W.  Harrison  recovered  a  judgment  for  $29,256.31  and  costs 
against  the  city  of  Little  Rock;  that  they  subsequently  assigned  that  Judgment 
to  the  relator  W.  B.  Worthen;  that  no  part  of  that  judgment  has  ever  been 
paid;  and  that  Worthen  has  demanded  of  the  plaintiffs  in  error  warrants  of 
the  city  of  Little  Rock  for  the  amount  of  his  judgment,  and  they  have  refused 
to  issue  them.  The  answer  of  the  city  and  its  officers  was  that  the  city  had 
never  had  any  power  since  1874,  under  the  constitution  of  the  state  of  Arkan- 
sas, to  levy  taxes  in  excess  of  5  mills  on  the  dollar  of  the  assessed  valuation  of 
the  property  in  the  city  for  any  debts  contracted  since  that  year;  that  the  debt 
evidenced  by  Worthen's  judgment  was  contracted  since  1874;  that  the  city  has 
annually  levied  a  tax  of  5  mills  since  it  was  contracted;  that  the  revenue  thus 
raised,  together  with  all  its  other  revenue,  has  always  been,  and  still  is,  in- 
sufficient to  pay  the  necessary  current  expenses  of  the  city;  that  it  has  not 
now,  and  will  not  have  in  its  treasury  during  the  coming  year,  any  money  in 
excess  of  that  absolutely  necessary  for  its  current  expenses;  that  it  is  utterly 
without  credit,  ability,  and  authority  to  borrow  money  to  pay  its  debts;  that 
the  issuance  of  these  warrants  will  seriously  embarrass  its  financial  affairs; 
that  it  owes  $60,000  that  is  not  evidenced  by  judgments,  and  $75,000  in  the 
form  of  judgments  owned  by  the  relator  Worthen;  and  that  he  is  a  banker 
and  broker,  and  pays  a  large  percentage  of  the  taxes  of  the  city  of  Little 
Rock.  The  court  below  sustained  a  demurrer  to  this  answer,  and  directed  the 
issue  of  the  writ  of  mandamus. 
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Morris  M.  Colin  (Walter  J.  Terry  and  John  W.  Blackwood,  on  the 
brief),  for  plaintiffs  in  error. 
James  P.  Clarke,  for  defendants  in  error. 

Before  CALDWELL,  SANBORN,  and  THAYER,  Circuit  Judges. 

SANBORN,  Circuit  Judge,  after  stating  the  case  as  above,  deliv- 
ered the  opinion  of  the  court. 

The  writ  of  mandamus  issues  only  to  compel  the  discharge  of  a 
plain  duty,  which  the  parties  commanded  have  lawful  authority  to 
do.  Has  a  city  of  the  state  of  Arkansas  the  power,  and  is  it  its  duty, 
to  issue  its  warrants  to  one  of  its  taxpayers  in  payment  of  a  judgment 
which  he  has  against  it,  when  it  has  no  other  means  of  paying  him, 
and  when  it  has  not,  and  will  not  have  during  the  coming  year,  any 
money  in  its  treasury  in  excess  of  that  absolutely  necessary  to  defray 
its  current  expenses,  with  which  to  pay  either  the  judgment  or  the 
warrants?  This  is  the  question  which  this  case  presents,  and  the 
true  answer  to  it  will  not  be  found  in  the  decisions  of  courts  of  other 
states,  under  dissimilar  laws,  but  in  the  constitution,  statutes,  and  de- 
cisions of  the  state  of  Arkansas.  The  constitution  of  that  state  pro- 
vides (article  16,  §  10): 

"The  taxes  of  counties,  towns  and  cities  shall  only  be  payable  in  lawful  cur- 
rency of  the  United  States,  or  the  orders  or  warrants  of  said  counties,  towns 
and  cities  respectively." 

Its  statutes  provide: 

"Sec.  1002.  AU  county  warrants  and  county  scrip  shall  be  receivable  for 
any  taxes  for  county  purposes,  except  fpr  interest  on  the  public  debt  and  for 
sinking  fund,  and  for  all  debts  due  the  county  by  whose  authority  the  same 
were  Issued;  and  aU  warrants,  scrip,  acceptances  or  money  shall  be  receivable 
for  any  taxes  for  city  purposes,  except  for  interest  tax,  and  for  all  debts  due 
the  municipal  corporation  by  whom  the  same  were  issued,  without  regard  to 
the  time  or  date  of  issuance  of  such  warrant,  scrip,  acceptance  or  money,  or 
the  purpose  for  which  they  were  issued. 

"Sec.  1003.  Whenever  the  county  court  of  any  county  may  deem  it  expedient 
to  call  in  the  outstanding  warrants  of  said  county,  in  order  to  redeem,  cancel, 
reissue  or  classify  the  same,  or  for  any  lawful  purpose  whatever,  it  shall  be- 
the  duty  of  said  court  to  make  an  order  for  that  purpose,  fixing  the  time 
for  the  presentation  of  said  warrants,  which  shall  be  at  least  three  months 
from  the  date  of  such  order." 

4*Sec.  5189.  Whenever  the  council  of  any  city  or  incorporated  town  in  this 
state  may  deem  it  expedient  to  call  in  the  outstanding  warrants  of  said  city  or 
incorporated  town  in  order  to  redeem,  cancel,  reissue  or  classify  the  same,  or 
for  any  lawful  purpose  whatsoever,  it  shall  be  the  duty  of  the  council  of  said 
city  or  incorporated  town  to  make  an  order  for  that  purpose  fixing  the  time  for 
the  presentation  of  said  warrants,  which  shall  be  at  least  three  months  from  the 
date  of  such  order." 

"Sec.  5130.  Cities  or  incorporated  towns,  organized  or  to  be  organized  under 
the  provisions  of  this  act,  shall  be,  and  are  hereby  declared  to  be  bodies  politic 
and  corporate,  under  the  name  and  style  of  The  City  of /  or  The  Incor- 
porated Town  of /  as  the  case  may  be;   capable  to  sue  and  be  sued,  to 

contract  and  be  contracted  with,  to  acquire,  hold  and  possess  property,  real  and 
personal;  to  have  a  common  seal,  and  to  cbange  and  alter  the  same  at  pleasure, 
and  to  exercise  such  other  powers  aiu)  to  have  such  other  privileges  as  are 
incident  to  other  corporations  of  like  character  or  degree,  not  inconsistent  with 
the  provisions  of  this  act  or  the  general  laws  of  the  state." 

"Sec.  51C9.  Any  person  owning  property  and  having  taxes  to  pay  in  any  city 
or  town  may,  upon  application  to  any  judge  or  court  having  authority  to  grant 
injunctions,  enjoin  the  collection  of  any  tax  levied  in  such  city  or  town,  with- 
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out  authority  of  law,  and  may  also  enjoin  the  issue  or  the  payment  by  such  city 
or  town  of  any  warrants,  certificates  or  other  form  or  evidence  of  indebtedness 
against  such  city  or  town  issued  or  contracted  without  authority  of  law." 
Sand.  &  H.  Dig.  Ark.  1894. 

The  constitution  and  the  statutes  which  we  have  cited  contain  no 
express  grant  of  power  to  cities  or  to  counties  to  issue  their  warrants 
in  payment  of  their  debts.     Nevertheless  the  existence  of  that  power 
is  a  necessary  implication  from  the  terms  of  this  constitution  and 
these  statutes.     And  that  which  is  implied  is  as  much  a  part  of  a 
btatute,  grant,  or  contract  as  that  which  is  expressed.     Gelpcke  v. 
City  of  Dubuque,  1  Wall.  220,  221,  17  L.  Ed.  530;   U.  8.  v.  Babbitt. 
1  Black,  55,  17  L.  Ed.  94;  Citizens'  Savings  &  Loan  Ass'n  v.  City  of 
Topeka,  20  Wall.  655,  660,  22  L.  Ed.  455.     "A  thing  which  is  within 
the  intention  of  the  makers  of  the  statute  is  as  much  within  the  stat- 
ute as  if  it  were  within  the  letter."     U.  S.  v.  Freeman;  3  How.  550? 
505,  17  L.  Ed.  724;    Stowel  v.  Zouch,  Plowd.  366.    City  warrants 
could  not  be  received  in  payment  of  taxes,  as  this  constitution  and 
these  statutes  declare  they  shall  be,  nor  would  the  councils  of  cities 
have  been  empowered  to  call  them  in  and  classify  them,  unless  under 
this  constitution  and  these  laws  cities  had  the  power  to  issue  them. 
Moreover,  the  grant  of  authority  "to  exercise  such  other  powers  and 
to  have  such  other  privileges  as  are  incident  to  other  corporations 
of  like  character  or  degree,  not  inconsistent  with  the  provisions  of 
this  act  or  the  general  laws  of  the  state,"  contained  in  section  5130, 
is  ample  to  confer  this  power,  because  warrants  are  nothing  but  or- 
ders issued  by  the  mayor  and  city  clerk  upon  the  city  treasurer  to 
pay  money  out  of  any  funds  in  the  treasury  which  are  or  may  become 
available  for  the  purpose  specified,  and  the  power  to  issue  such  war- 
rants or  orders  is  incidental  to  municipal  and  quasi  municipal  corpo- 
rations whenever  it  is  not  prohibited  or  restricted  by  constitution  or 
statute.     The  city  of  Little  Rock  has  ample  power  under  the  consti- 
tution and  statutes  of  that  state  to  issue  city  warrants  in  payment  of 
its  debts. 

It  is  insisted,  however,  that  the  judgment  directing  the  issue  of  the 
mandamus  is  erroneous,  because  the  power  of  the  city  is  limited  to  au- 
thority to  issue  warrants  to  pay  which  there  is,  or  will  be  during  the 
year  succeeding  their  issue,  money  in  the  city  treasury,  and  the  an- 
swer shows  that  there  is  not,  and  will  not  be,  any  such  money  in  the 
treasury  of  the  city  of  Little  Rock.  It  is  conceded  that  under  the 
present  system  of  administering  the  financial  affairs  of  the  city  of 
Little  Rock,  as  it  is  disclosed  in  the  answer,  there  is  not  now,  and 
there  never  will  be,  any  money  in  the  treasury  of  that  city  to  pay  the 
warrants  directed  to  be  issued  to  the  relator,  or  to  pay  any  of  the 
other  debts  of  that  city,  and  that  all  the  taxes  which  the  city  is  au- 
thorized to  levy,  and  all  the  revenue  it  can  receive,  are  and  will  he 
needed  and  used  to  pay  its  current  expenses.  But  the  proposition 
that  for  this  reason  the  city  has  no  power  to  issue  its  warrants  in  pay- 
ment of  its  just  debts  cannot  be  admitted.  No  authority  has  been 
cited  by  counsel  for  the  plaintiffs  in  error  which  sustains  this  posi- 
tion. They  have  called  our  attention  to  Board  v.  McManus,  54  Ark. 
446,  15  S.  W.  897;  Com.  v.  Lancaster  Co.  Com'rs,  6  Bin.  5,  10;  Com. 
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v.  Philadelphia  Co.  Corners,  1  Whart.  1,  2  Whart.  286;  Vincent  v. 
Itoard  (Colo.  App.)  54  Pac.  393;  In  re  House  Roll  No.  284  (Neb.)  48 
X.  W.  275. — and  cases  of  like  character,  in  which  the  fiscal  system 
onder  consideration  contemplated  the  payment  of  the  obligations  of 
the  various  boards  and  municipalities  against  which  mandamus  was 
sought  in  money,  and  in  money  only.  In  none  of  them  was  the  pay- 
ment of  their  debts  by  the  receipt  of  the  warrants  which  evidenced 
them  for  taxes  contemplated,  and  in  none  of  them  were  warrants 
receivable  for  taxes.  When,  under  such  a  system  of  paying  the  debts 
of  municipalities  in  money  only,  it  appeared  to  those  courts  that  the 
treasury  of  the  particular  board  or  municipality  was,  and  would  con- 
tinue to  be,  empty,  so  that  warrants,  if  issued,  could  not  be  paid, 
and  when  they  were  not  receivable  for  taxes,  so  that  there  was  no 
way  in  which  they  could  be  collected,  those  courts  refused  to  issue 
the  mandamus  directing  the  issuance  of  the  warrants,  on  the  ground 
that  the  mandamus  would  be  unavailing,  and  the  warrants  would  be 
useless.  Even  under  that  system  a  contrary  rule  has  been  adopted 
by  other  courts.  Babcock  v.  Goodrich,  47  Cal.  488,  508;  State  v. 
Clinton,  28  La.  Ann.  47,  48;  State  v.  Hoffman,  35  Ohio  St.  435,  438. 
The  mooted  question  which  these  authorities  consider,  however,  is 
not  presented  by  the  case  before  us,  and  it  is  not  necessary  to  debate 
or  decide  it.  The  reason  why  these  authorities  are  neither  controlling 
nor  persuasive  is  that  the  fiscal  system  to  which  they  relate  contein- 
jtoted  the  payment  of  the  debts  presented  in  them  in  money,  and  in 
money  only,  while  the  fiscal  system  embodied  in  the  constitution  and 
statutes  of  Arkansas  expressly  provides  for  the  payment  of  the  debts 
of  its  municipalities  and  quasi  municipalities  in  two  ways:  First, 
by  the  appropriation  of  money  to  their  payment;  and,  second,  by  the 
receipt  of  the  warrants  which  evidence  them  in  payment  and  satis- 
faction of  the  taxes  of  the  municipalities.  'It  is  a  very  remarkable 
thing,"  says  the  supreme  court  of  Arkansas  in  Worthen  v.  Roots, 
U  Ark.  350,  367,  "that  the  right  to  use  county  warrants  in  payment 
of  taxes  should  be  crystallized  into  a  constitutional  provision,  and  in- 
dicates a  strong  sense  in  the  convention  of  the  evil  and  danger  to 
the  very  framework  of  our  government  (which  is  built  upon  counties) 
of  allowing  the  county  debts  to  become  utterly  valueless  in  the  hands 
of  the  citizens,  as  well  as  the  hardship  to  the  citizen  of  compelling 
services  which  would  be,  to  all  practical  intents,  gratuitous."  These 
remarks  apply  with  equal  force  to  the  warrants  of  cities  in  the  state* 
of  Arkansas,  for  their  warrants  are  receivable  for  taxes  under  the 
aame  provision  of  the  constitution  which  treats  of  the  warrants  of 
counties.    In  the  same  opinion,  at  page  370,  that  court  declared: 

"It  had  always  been  the  practice  in  the  state  to  Issue  warrants  upon  funds 
exhausted,  as  if  they  were  in  the  treasury,  although  the  particular  fund  was 
required  to  be  specified." 

And  at  page  371,  after  treating  of  another  issue,  and  announcing 
the  policy  of  the  state  regarding  that  question,  the  supreme  court  said: 

"Hand  in  hand  with  this  is  another  policy,  quite  as  plainly  indicated  in  the 
roastltution.  It  is  that  every  citizen  having  an  ascertained  debt  against  the 
county,  or  a  •warrant/  as  it  is  termed,  shall  have  the  privilege  of  paying  it  in  for 
to*es.    No  discriminations  are  made  in  favor  of  any  persons  who,  standing  ou 
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the  same  rights,  may  have  been  more  industrious  or  fortunate  than  others 
in  obtaining  these  evidences  of  their  claims.  It  would  be,  as  to  these  creditors, 
the  same,  in  effect,  to  refuse  to  allow  their  claims,  and  deny  them  warrants,  as 
it  would  be  to  refuse  to  receive  their  warrants  when  issued;  and  either  would 
be  repugnant,  not  only  to  the  spirit  of  the  constitution,  but  to  that  of  all  our 
legislation  for  a  series  of  years." 

In  Daniel  v.  Askew,  36  Ark.  487,  490,  the  supreme  court  of  that 
state  declared  that  an  earlier  statute  which  evidenced  the  same  policy 
as  those  cited  in  the  early  part  of  this  opinion  provided  two  modes 
for  the  payment  of  county  warrants: 

"First,  they  were  made  payable  out  of  any  money  in  the  county  treasury  not 
otherwise  appropriated,  etc.,  in  the  order  of  their  number  and  date;  second, 
they  were  made  receivable  in  payment  of  all  taxes  and  debts  accruing  to  the 
county,  irrespective  of  their  number  and  date." 

In  U.  S.  v.  Miller  Co.,  4  Dill.  233,  Fed.  Cas.  No.  15,776,  the  United 
States  circuit  court  for  the  district  of  Arkansas  recognized  this  policy 
of  the  state,  and  declared  that  the  county  tax  of  Miller  county  was 
paid  each  year  "in  the  warrants  of  the  county,  leaving  at  the  end  of 
each  year  large  amounts  of  warrants  outstanding." 

A  careful  examination  of  the  constitution,  statutes,  and  decisions 
of  Arkansas  discloses  these  facts:  The  constitution  makes  city  and 
county  taxes  payable  in  city  and  county  warrants,  respectively.  The 
statutes  make  city  and  county  warrants  receivable  for  city  and  county 
taxes,  respectively,  regardless  of  their  number  and  date,  and  provide 
that  the  respective  cities  and  counties  may  call  in  and  classify  their 
outstanding  warrants.  The  decisions  of  the  courts  show  that  it  has 
been  the  uniform  practice  in  that  state  to  issue  warrants  upon  ex- 
hausted funds,  and  that  such  warrants  are  payable  in  two  ways: 
First,  they  are  receivable  for  taxes;  and,  second,  they  are  payable 
out  of  any  fund  properly  appropriated  for  that  purpose.  Now,  there 
is  no  express  limitation  in  the  constitution  or  statutes  of  Arkansas 
of  the  power  of  cities  to  draw  warrants  to  an  authority  to  draw  them 
only  against  a  fund  appropriated  to  pay  them,  or  against  money  in 
the  treasury,  or  against  money  that  will  come  .into  the  treasury 
within  a  year  after  their  issue.  In  the  absence  of  such  a  restric- 
tion, the  conclusion  is  irresistible  that  the  cities  of  that  state  have 
ample  power  to  draw  them  upon  an  empty  treasury.  They  are  mere 
evidences  of  debt, — mere  orders  by  one  department  of  the  govern- 
ment upon  another, — and  the  plain  purpose  of  the  legislation  of  Ar- 
kansas was  to  give  to  the  cities  of  that  state  ample  power  to  issue 
their  warrants  in  satisfaction  of  any  just  debt  against  them.  Any 
other  decision  would  abrogate  the  provision  of  the  constitution  and 
the  statutes  which  makes  warrants  receivable  for  taxes,  and  would 
strike  down  the  established  fiscal  policy  of  the  state.  If  warrants 
could  only  be  issued  against  funds  that  were  already  in  the  mu- 
nicipal treasuries,  or  that  would  be  in  such  treasuries  within  a  year 
after  their  issue,  the  constitutional  and  statutory  provisions  that  they 
shall  be  receivable  for  taxes  and  that  they  may  be  called  in  and  classi- 
fied would  have  neither  purpose  nor  effect.  If  every  municipality 
necessarily  provided  the  money  to  pay  all  its  warrants  within  a  year 
of  their  issue,  there  would  be  no  occasion  to  receive  them  for  taxes 
or  to  classify  them.    Taxes  would  be  paid  in  currency,  and  warrants 
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in  cash.  Under  the  constitution,  the  statutes,  and  the  decisions  of 
the  courts  of  Arkansas,  municipal  warrants  are  receivable  in  pay- 
ment of  city  taxes,  and  municipalities  of  that  state  have  ample  power 
to  issue  their  warrants  to  pay  just  debts  when  there  is  no  money 
in  their  treasuries  to  pay  them,  and  no  prospect  that  there  will  be 
any  within  a  year  of  their  issue.  Worthen  v.  Roots,  34  Ark.  35G, 
360,  364,  367,  371;  Daniel  v.  Askew,  36  Ark.  487,  490;  U.  S.  v.  Miller 
Co.,  4  Dill.  233,  Fed.  Cas.  No.  15,776;  Howell  v.  Hogins,  37  Ark. 
110,  114;  Whitthorne  v.  Jett,  39  Ark.  139. 

This,  then,  is  the  case  in  hand:  The  city  of  Little  Rock  owed  the 
relator  Worthen,  on  his  judgment  against  it,  $ 35,984.  The  relator 
was  entitled  to  payment  of  this  judgment.  The  city  was  unable  to 
pay  it  in  money,  but  it  had  the  power  to  pay  it  in  its  warrants.  *  The 
relator  was  a  taxpayer  of  that  city,  and  annually  paid  a  large  per- 
centage of  its  taxes;  and  he  had  the  right,  under  the  constitution 
and  laws  of  his  state,  to  pay  these  taxes  with  the  warrants  of  hi* 
city.  Clearly,  the  writ  of  mandamus  could  not  be  refused  here  on 
the  ground  upon  which  the  authorities  cited  by  counsel  for  plaintiffs 
in  error  rest, — the  ground  that  its  allowance  would  be  futile,  and 
the  issue  of  the  warrants  unavailing, — because  the  relator  could  apply 
them  to  the  payment  of  his  taxes,  and  could  in  that  way  secure  their 
collection. 

But  counsel  for  the  plaintiffs  in  error  urge  another  objection  to  this 
mandamus.  They  argue  that,  if  the  city  and  its  officers  had  the  power 
to  issue  the  warrants,  there  was  no  provision  of  the  statute  which  de- 
clared that  its  officers  should  exercise  that  power,  and  that  for  this 
reason  it  was  error  for  the  court  below  to  direct  them  to  do  so.  A 
conclusive  answer  to  this  contention  is  found  in  the  opinion  of  the 
supreme  court  in  Rock  Island  Co.  Sup'rs  v.  U.  S.,  4  Wall.  435,  44G, 
18  L.  Ed.  423,  where  that  court  says: 

"The  conclusion  to  be  deduced  from  the  authorities  is  that  where  power  is 
given  to  public  officers  In  the  language  of  the  act  before  us,  or  in  equivalent 
language,— whenever  the  public  interest  or  individual  rights  call  for  its  exer- 
cise,—the  language  used,  though  permissive  in  form,  is  in  fact  peremptory. 
What  they  are  empowered  to  do  for  a  third  person  the  law  requires  shall  be 
done.  The  power  is  given,  not  for  their  benefit,  but  for  his.  It  is  placed  with 
the  depositary  to  meet  the  demands  of  right,  and  to  prevent  a  failure  of  justice. 
It  is  given  as  a  remedy  to  those  entitled  to  invoke  its  aid,  and  who  would 
otherwise  be  remediless." 

The  city  of  Little  Rock  owed  the  relator  the  amount  6f  his  judg- 
ment. It  was  the  duty  of  that  city  to  pay  it.  If  there  was  any  law- 
ful way  in  which  the  plaintiffs  in  error  could  do  so,  it  was  their  duty 
to  take  that  way  to  provide  for  the  payment  of  this  judgment.  Ac- 
cording to  their  answer,  there  was  one  way,  and  one  way  only,  in 
which  they  could  do  this,  and  that  was  by  the  issue  of  the  warrants 
of  the  city,  which  the  relator  could  collect  by  using  them  in  payment 
of  his  taxes.  He  had  the  right  to  the  payment  of  his  judgment,  and 
under  the  constitution  and  laws  of  the  state  of  Arkansas  he  had  the 
right  to  use  the  warrants  of  the  city  in  the  payment  of  his  taxes. 
As  this  was  the  only  way  in  which  the  plaintiffs  in  error  could  pro- 
vide for  the  payment  of  this  judgment,  and  as  they  had  ample  power 
to  provide  for  it  in  this  way,  it  was  their  plain  duty  to  do  so,  and  the 
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court  below  properly  commanded  thein  to  discbarge  tbat  duty.  Where 
a  municipality  and  its  officers  have  tbe  power  to  pay  a  judgment 
against  the  city  by  the  issue  to  the  owner  of  the  judgment  of  city 
warrants  which  are  receivable  for  city  taxes,  and  have  no  other  way 
to  pay  it,  it  is  their  duty  to  issue  the  warrants,  and  the  writ  of  man- 
damus will  be  granted  to  compel  them  to  discharge  that  duty.  Koek 
Island  Co.  Sup'rs  v.  U.  fi.,  4  Wall.  435,  446,  18  L.  Ed.  423;  City  of 
Galena  v.  Amy,  5  Wall.  705,  709,  18  L.  Ed.  560. 

The  court  below  directed  the  plaintiffs  in  error  to  issue  to  the  re- 
lator Worthen,  upon  payment  by  him  of  the  lawful  fees  of  the  mayor 
and  clerk,  902  warrants,  of  specified  sum's,  which  amounted  in  the  ag- 
gregate to  |35,984,  the  amount  due  upon  his  judgment.  Complaint 
is  made  that  the  court  directed  the  issue  of  so  many  warrants,  instead 
of  one  for  the  entire  amount,  and  that  it  directed  the  issue  of  all  these 
warrants  forthwith,  and  it  is  claimed  in  argument  that  their  issue  wiJJ 
disarrange  the  financial  affairs  and  disturb  the  administration  of  the 
government  of  the  city.  The  only  allegation  to  that  effect  in  the 
answer  is  this: 

"That  to  issue  the  warrants  prayed  for  in  relator's  petition  could  not  possibly 
result  in  any  advantage  to  said  relator,  except  it  be  at  the  cost  and  expense 
of  the  entire  demoralization  of  the  public  finances,  thus  Increasing  the  embar- 
rassment and  financial  obligations  of  the  city  of  Little  Rock." 

So  far  as  this  averment  was  interposed  as  a  defense  to  the  claim 
of  the  relator  to  the  ultimate  issue  of  the  warrants,  it  is  futile.  It 
often  increases  the  embarrassment  of  a  debtor,  whether  public  or 
private,  to  pay  just  obligations  that  have  been  long  ignored.  But 
the  right  of  a  creditor  to  the  payment  of  his  debt,  and  to  the  enforce- 
ment of  that  payment  by  all  the  legal  remedies  which  the  law  of  the 
land  has  given  him,  cannot  be  stricken  down  or  impaired  because 
the  enforcement  of  that  right  may  embarrass  the  debtor.  City  of 
Galena  v.  Amy,  5  Wall.  705,  18  L.  Ed.  560;  U.  S.  v.  Jefferson  Y\>., 
5  Dill.  324,  Fed.  Cas.  No.  15,472.  So  far  as  this  averment  of  the  an- 
swer was  interposed  to  invoke  the  exercise  of  the  discretion  of  the 
court  relative  to  the  time  and  manner  of  the  issue  of  the  warrants, 
it  was  proper  for  consideration.  The  complaints  of  the  action  of 
the  court  in  this  regard  are  inconsistent.  They  are  that  it  should 
have  directed  the  issue  of  one  instead  of  many  warrants,  and  that 
it  should  not  have  directed  the  issue  of  warrants  for  the  entire  amount 
of  the  judgment  at  the  same  time.  The  number  of  the  warrants 
that  should  be  issued,  their  respective  amounts,  and  the  time  when 
they,  should  be  sent  forth,  were  matters  intrusted  to  the  legal  discre- 
tion of  the  court  below.  It  was  undoubtedly  the  duty  of  th#t  court 
so  to  exercise  that  discretion  that  the  right  of  the  relator  to  the  war- 
rants should  not  be  denied  or  impaired,  and  that  no  disturbance 
in  the  administration  of  the  financial  affairs  of  the  city  should  be 
caused  which  was  not  necessary  to  the  protection  and  enforcement 
•of  the  right  of  the  relator.  The  direction  to  issue  numerous  warrants 
in  convenient  amounts,  instead  of  one  warrant  for  the  entire  amount, 
was  a  wise  and  salutary  exercise  of  the  discretion  of  the  court.  It 
made  the  remedy  it  administered  more  efficient  and  helpful  to  the  re- 
lator, without  loss,  injury,  or  inconvenience  to  the  city  or  its  officers. 
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Nor  do  we  discover  any  evidence  in  this  record  of  any  abuse  of  dis- 
cretion in  the  direction  of  the  court  that  the  plaintiffs  in  error  should 
issue  warrants  to  the  amount  of  the  judgment  forthwith.  The  answer 
discloses  the  fact  that  the  city  owes  $60,000  that  is  not  evidenced 
by  judgment,  and  that  is  undoubtedly,  partly,  if  not  wholly,  repre- 
sented by  warrants  which  the  city  has  voluntarily  issued.  The  hold- 
ers of  those  warrants  may  pay  their  taxes  to  the  city  with  their  war- 
rants. The  relator  was  as  much  entitled  to  pay  his  taxes  with  the 
warrants  due  him  on  his  judgment  as  were  the  holders  of  warrants 
already  issued  by  the  city  to  pay  theirs  with  those  they  held.  There 
was  no  way  by  which  he  could  be  given  the  benefit  of  this  right  but 
by  the  issue  of  the  warrants.  If  the  city  had  already  issued  wai» 
rants  to  the  amount  of  $60,000,  or  if  it  had  incurred  debts  for  that 
amount  for  which  warrants  were  due,  the  issue  of  warrants  for  $35,- 
1)84  more  is  not  likely  to  derange  its  financial  affairs  much  more 
seriously.  Moreover,  the  discretion  to  determine  this  question,  under 
the  law,  is  not  intrusted  to  this  appellate  court.  The  right  to  exer- 
cise that  discretion  was  vested  in  the  court  below.  The  law  im- 
posed upon  that  court  the  duty  to  exercise  its  discretion  upon  this 
question,  and  to  direct  the  issue  of  as  many  warrants  as  it  deemed 
wise,  at  such  time  as  it  thought  fit.  It  exercised  that  discretion, 
sitting  in  the  presence  of  the  parties,  in  the  city  against  which  this 
writ  of  mandamus  runs.  This  court  is  certainly  in  no  better  position 
to  determine  the  question  there  decided  than  the  court  below.  In 
this  state  of  the  case,  its  action  in  directing  warrants  to  issue  forth- 
with for  the  entire  amount  of  the  judgment  ought  not  to  be  reversed 
or  modified  unless  the  record  clearly  discloses  a  plain  abuse  of  dis- 
cretion. In  our  opinion,  no  such  abuse  is  apparent,  and  the  judg- 
ment below  is  affirmed.  City  of  East  St.  Louis  v.  Amy,  120  U.  S. 
600,  604,  7  Sup.  Ct.  739t  30  L.  Ed.  708. 

THAYER,  Circuit  Judge.  The  return  to  the  alternative  writ,  all 
of  the  material  allegations  whereof  were  confessed  by  the  demurrer, 
alleged,  in  substance,  that  the  entire  revenues  of  the  city  of  Little 
Rock  from  taxes,  licenses,  fines,  and  all  other  sources  do  not  amount 
to  more  than  $123,000  annually;  that  said  income  is  inadequate  to 
provide  for  public  lighting,  fire  and  police  protection,  the  repair  of 
streets  and  bridges,  the  payment  of  the  salaries  of  city  officials,  the 
proper  maintenance  of  hospitals  and  pest  houses,  and  other  ordinary 
and  reasonable  current  expenses;  that  the  city  is  without  ability  or 
authority  to  borrow  money  to  pay  its  outstanding  indebtedness,  in 
whole  or  in  part;  that  the  city  authorities  have  for  several  years 
past  been  endeavoring  to  devise  ways  and  means  to  settle  its  out- 
standing indebtedness  and  stop  the  accumulation  of  interest;  that 
they  have  heretofore  solicited  the  general  assembly  of  the  state  of 
Arkansas  to  submit  to  the  voters  of  the  state  an  amendment  to  the 
state  constitution  authorizing  cities  of  the  first  class,  like  the  city  of 
Little  Rock,  to  issue  negotiable  bonds,  and  levy  taxes  to  pay  the 
same,  for  the  purpose  of  enabling  such  cities  to  pay  off  all  outstand- 
ing indebtedness;  and  that  they  intend  to  make  an  application  to 
succeeding  general  assemblies  for  the  purpose  of  securing  such  legis- 
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lation.    The  return  further  alleged  that  the  issuance  of  the    war- 
rants prayed  for  by  the  relator  would  demoralize  the  public  finances, 
and  further  embarrass  the  city  in  the  discharge  of  its  financial  obliga- 
tions;   that  the  total  judgment  indebtedness  of  the  city  was  about 
$75,000,  practically  all  of  which  was  owned  by  the  relator;    that  the 
floating    debt    of    the    city,  other  than  its  judgment  indebtedness, 
amounted  to  $ 60,000;    and  that  the  city  authorities  had  fixed    the 
rate  of  taxation  for  municipal  purposes  for  the  present  year  at   the 
full  constitutional  limit  of  taxation,  to  wit,  5  mills  on  the  dollar  of 
assessed  valuation.    In  view  of  these  allegations  of  the  return,  which 
must  be  accepted  as  true,  I  am  persuaded  that  the  trial  court  erred 
in  directing  the  immediate  issuance  of  warrants  to  the  full  amount 
of  the  relator's  judgment,  inasmuch  as  they  will  amount  to    more 
than  25  per  cent,  of  the  entire  city  revenue  for  the  present  fiscal  year, 
and  will  absorb  that  amount  of  the  revenue,  if  they  are  used  during- 
a  single  year  for  the  payment  of  taxes.    For  the  reasons  stated  in  the 
opinion  in  chief,  I  have  no  doubt  that  the  trial  court  had  the  power 
to  compel  the  city  to  issue  warrants  in  discharge  of  the  relator's  judg- 
ment, but  it  should  have  been  exercised  so  as  not  to  demoralize  or 
disarrange  the  municipal  finances.     The  condition  of  the  city  finances 
as  disclosed  by  the  return  was  such,  in  my  judgment,  as  would  have 
justified  the  lower  court  in  making  an  order  to  the  effect  that  a  por- 
tion of  the  judgment  be  paid  with  warrants  during  the  present  year, 
and  the  residue  thereof  during  succeeding  years.    The  federal  courts 
have  heretofore  exercised  such  a  discretionary  power  when  they  have 
been  called  upon  to  make  orders  compelling  a  levy  of  taxes  for  the 
payment  of  judgments  against  counties  and  other  municipal  corpora- 
tions (Deuel  €o.  v.  First  Nat.  Bank  of  Buchanan  Co.,  30  C.  C.  A.  30, 
86  Fed.  264,  267),  and,  in  my  judgment,  the  facts  disclosed  by  the  re- 
turn warranted  its  exercise  in  the  present  case. 


(103  Fed.  42T.) 

BICE  et  al.  v.  FIDELITY  &  DEPOSIT  CO.  OF  MARYLAND. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    July  16,  1900.) 

No.  1.27G. 

1.  Insurance— Representation— Warranty. 

A  representation  in  insurance  is  a  statement  by  the  applicant  to  the 
insurer  regarding  a  fact  material  to  the  proposed  insurance,  and  It  must 
l>e  not  only  false,  but  fraudulent,  to  defeat  the  policy.  A  warranty  in 
insurance  is  a  part  of  the  contract,  an  agreement  that  the  facts  stated  by 
the  applicant  are  true,  and  a  condition  precedent  to  a  recovery  upon  it; 
and  its  falsity  in  any  particular  is  fatal  to  an  action  upon  the  policy. 

2.  Employer's  Indemnity  Bond— Warranty  in  Application. 

A  written  statement  made  by  employers  to  the  obligor  in  a  bond  of  in- 
demnity against  the  dishonest  acts  of  their  employed  to  the  effect  that 
they  will  invariably  apply  certain  checks  to  his  action,  which  the  parties 
expressly  agree  by  the  statement  itself  and  by  the  bond  shaU  be  the  basis 
of  the  latter,  and  a  condition  precedent  to  a  recovery  upon  it,  is  of  the 
nature  of  a  warranty,  and  not  of  a  representation,  and  a  failure  to  com- 
ply with  the  promise  it  contains  is  fatal  to  an  action  upon  the  bond. 
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3.  Sdrety  Discharged  by  Violation  op  Condition. 

A  suroty  is  discharged  if  a  condition  known  to  the  obligee,  upon  which 
the  surety  agreed  to  be  bound,  Is  not  complied  with. 

A.  Contract — Party  in  Default  cannot  Recover. 

He  who  commits  the  first  substantial  breach  of  a  contract  cannot  main- 
tain an  action  against  the  other  contracting  party  for  a  subsequent  failure 
to  perform. 

5.  8am  e— Modification— Substitution  of  Terms. 

Parties  to  a  mutual  agreement  have  the  same  power  to  modify  it  by 
contract  that  they  had  to  make  it,  and,  when  they  mutually  agree  to  sub- 
stitute new  terms,  for  the  original  stipulations  of  their  contract,  the  old 
terms  cease  to  have  effect,  and  the  substituted  stipulations  take  their 
place,  and  become  binding  upon  the  parties. 

6.  Same— Waiver. 

A  waiver  is  the  result  of  an  intentional  relinquishment  of  a  known 
right,  or  of  such  words  or  acts  as  estop  the  holder  of  the  right  from  assert- 
ing that  he  did  not  relinquish  It 

7.  Same. 

The  casual  receipt  by  the  obligor  in  a  bond  of  a  single  check  signed  by 
the  agent  of  the  obligees,  without  the  counter  signature  of  their  bookkeeper, 
Is  not  sufficient  evidence  of  a  waiver  by  the  obligor  of  its  right  to  insist 
upon  an  agreement  by  the  obligees  to  invariably  require  the  counter  signa- 
ture of  their  bookkeeper  upon  the  checks  of  their  agent  to  warrant  the 
consideration  of  this  question  by  the  jury. 
(Syllabus  by  the  Court.) 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Nebraska. 

T.  J:  Mahoney,  for  plaintiffs  in  error. 

Myron  L.  Learned  (John  L.  Kennedy,  on  the  brief),  for  defendant  in 
error. 

Before  CALDWELL,  SANBORN,  and  THAYER,  Circuit  Judges. 

SANBORN,  Circuit  Judge.  The  assignment  of  errors  in  this  case 
challenges  the  rulings  of  the  court  below  in  the  trial  of  an  action  upon 
a  bond  of  indemnity  against  loss  from  certain  acts  of  fraud  or  dis- 
honesty of  an  employ^  of  the  obligees  in  the  bond.  The  bond  was 
dated  on  July  25, 1895,  was  for  a  term  of  one  year,  and  the  period  of 
indemnity  was  subsequently  twice  extended  one  year  at  a  time,  so 
that  the  time  covered  by  the  terms  of  the  bond  and  its  renewals  was 
three  years  from  July  25,  181)5.  The  obligor  was  the  defendant  in 
error,  the  Fidelity  &  Deposit  Company  of  Maryland,  a  corporation; 
the  obligees  were  Rice  Bros.  &  Nixon,  a  co-partnership  composed  of 
William  H.  Rice,  Thomas  J.  Rice,  and  George  W.  Nixon,  the  plaintiffs 
in  error;  and  their  employ  £  against  whose  fraudulent  or  dishonest  acts 
the  fidelity  company  promised  indemnity  was  Walter  J.  Ferry.  The 
plaintiffs  pleaded  in  their  complaint  that  between  September  27,  1805, 
and  July  25,  1898,  the  employ^,  Perry,  had  been  guilty  of  numerous 
acts  of  fraud  and  dishonesty  which  entailed  losses  upon  them,  against 
which  the  fidelity  company  had  promised  indemnity  by  its  bond.  The 
most  heinous  of  these  acts  consisted  in  the  drawing  of  funds  by  Perry 
from  the  bank  account  of  his  employers,  and  the  misappropriation  of 
the  moneys  so  drawn  in  various  ways.  In  its  answer  to  this  complaint 
the  fidelity  company  first  either  denied,  or  confessed  and  avoided,  the 
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various  charges  against  Perry,  and  then  pleaded  as  a  separate  defense 
that  the  plaintiffs  agreed  with  it  that  all  checks  drawn  by  Perry  on 
their  bank  account  during  the  life  of  the  bond  and  its  renewals  should 
be  countersigned  by  their  bookkeeper,  John  W.  Gribble,  and  that  they 
had  entirely  failed  to  keep  this  stipulation  of  their  contract.  There 
was  a  trial  of  the  issues  presented  by  these  pleadings,  and  a  verdict 
and  judgment  for  the  company. 

The  first  complaint  which  counsel  for  plaintiffs  in  error   urges 
against  the  action  of  the  court  below  upon  the  trial  is  that  it  received 
in  evidence  over  their  objection  a  certain  written  instrument  signed 
by  Rice  Bros.  &  Nixon,  and  dated  August  30,  1895,  to  the  effect 
that  the  counter  signature  of  John  W.  Gribble  would  be  invariably  re- 
quired on  all  checks  drawn  by  Perry  in  their  behalf,  and  that  the  court 
charged  the  jury  that  if  they  believed  that  this  instrument  was  made 
and  delivered  to  the  company  before  the  bond  was  delivered,  and  that 
the  plaintiffs  permitted  Perry  to  draw  checks  on  their  behalf  without 
the  counter  signature  of  Gribble,  these  facts  constituted  a  complete 
defense  to  the  action.    The  argument  of  counsel  is  that  these  rulings 
were  erroneous  because  the  statement  in  the  written  instrument  that 
the  checks  drawn  by  Perry  should  be  countersigned  by  Gribble  was  a 
representation,  and  not  a  warranty,  and  hence  a  failure  to  comply 
with  it  constituted  no  defense  to  the  action,  unless  the  statement  was 
not  only  false,  but  fraudulent  and  material  to  the  risk,  and  because 
the  proof  was  that  this  instrument  was  not  made  or  delivered  until 
the  bond  had  been  delivered,  and  there  was  no. evidence  to  the  con- 
trary.   For  the  purpose  of  the  determination  of  the  question  pre- 
sented by  this  argument,  the  evidence  of  the  plaintiffs  in  error  will  be 
conceded  to  be  true,  and  the  claims  of  their  counsel  relative  to  the 
facts  of  this  case  will  be  assumed  to  be  well  founded.     Under  this 
concession  and  assumption,  these  are  the  facts  material  to  the  issues 
now  under  discussion : 

Before  the  bond  upon  which  this  action  is  founded  was  delivered  to 
the  obligees,  and  before  it  became  effective,  the  company  requested 
them  to  answer  in  writing  certain  questions,  and  they  did  so.  Two 
of  those  questions,  together  with  the  contract  at  the  foot  of  the  instru- 
ment containing  the  answers,  read  in  this  way: 

"10.  (a)  Will  he  [the  employe,  Perry]  be  authorized  to  sign  checks  on  your 
behalf?    Ans.  Yes. 

"(b)  Will  the  counter  signature  of  any  other  person  be  invariably  required. 
If  so,  whose?    Ans.  No. 

"It  is  agreed  that  the  above  answers  are  to  be  taken  as  conditions  precedent, 
and  as  the  basis  of  the  said  bond  applied  for,  or  any  renewal  or  continuation 
of  the  same  that  may  be  issued  by  the  Fidelity  &  Deposit  Company  of  Mary- 
land to  the  undersigned  upon  the  person  above  named." 

This  instrument  was  dated  August  9,  1895,  and  was  signed  by  the 
plaintiffs  in  error.  After  the  bond  had  been  made  and  delivered,  the 
company  again  requested  answers  in  writing  to  the  same  questions, 
and  in  response  to  that  request  the  plaintiffs  in  error  made  the  follow- 
ing answers,  and  signed  and  delivered  to  the  company  the  instrument 
dated  August  30,  1895,  which  is  the  subject  of  the  controversy  in 
hand.  That  instrument  contained  the  following  questions,  answers, 
and  contract: 
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"10.  (a)  Will  he  be  authorized  to  sign  checks  on  your  behalf?    Ans.  Yes. 

"(b)  Will  the  counter  signature  of  any  other  person  be  invariably  required? 
If  so,  whose?    AnjB.  Yes.    John  W.  Gribble,  bookkeeper. 

•'This  is  to  certify  that  the  answers  herein  given  to  No.  10,  'a'  and  *b,'  are 
to  be  substituted  for  any  other  prior  statements  that  have  been  made  by  us 
in  relation  to  the  application  of  Walter  J.  Perry  for  a  bond  in  the  penalty  of 
ten  thousand  dollars  as  manager  in  our  employ,  at  South  Omaha,  Neb.  No 
other  statements  except  No.  10,  4a'  and  'b/  shall  be  affected  by  this  certificate. 
It  is  agreed  that  the  above  answers  are  to  be  taken  as  conditions  precedent, 
and  as  the  basis  of  the  said  bond  applied  for,  or  any  renewal  or  continuation 
of  the  same  that  may  be  issued  by  the  Fidelity  &  Deposit  Company  of  Mary- 
land to  the  undersigned  upon  the  person  above  named. 

"Dated  at  Chicago,  111.,  this  30th  day  of  August,  1805. 

"Signature  of  employer:  Rice  Bros.  &  Nixon, 

"By  W.  H.  Rice,  Member  of  Firm." 

This  instrument  was  delivered  to  the  defendant  in  error  before  any 
of  the  acts  of  fraud  and  dishonesty  on  account  of  which  this  action 
was  brought  had  been  committed  by  Perry.  The  bond  contains  this 
recital: 

"And  whereas,  the  employer  has  delivered  to  the  Fidelity  &  Deposit  Com- 
pany of  Maryland,  a  corporation  of  the  state  of  Maryland,  hereinafter  called 
the  'Company,'  a  statement  in  writing  relative  to  the  duties,  responsibilities, 
and  check  to  be  used  upon  the  employe  in  said  position,  and  other  matters: 
Now,  therefore,  in  consideration  of  the  sum  of  one  hundred  dollars  paid  as*  a 
premium  for  the  period  from  July  25th.  1895,  to  July  25th,  1890,  at  twelve 
o'clock  noon,  and  upon  the  faith  of  the  said  statement  as  aforesaid  by  the  em- 
ployer, it  is  hereby  agreed  and  declared"  that  the  company  will  Indemnify 
the  obligees  on  certain  conditions  named  in  the  bond. 

The  first  contention  to  be  considered  upon  this  state  of  facts  is 
the  claim  of  counsel  that  the  plaintiff s'  statement  and  agreement 
contained  in  the  instrument  of  August  30,  1895,  to  the  effect  that  the 
counter  signature  of  Gribble,  the  bookkeeper,  would  be  invariably 
required  on  Perry's  checks  on  their  account,  and  that  this  statement 
should  be  taken  as  a  condition  precedent  and  as  the  basis  of  the 
bond,  together  with  their  complete  failure  to  comply  with  this  pro- 
vision of  their  contract,  constituted  no  defense  to  the  action,  be- 
cause the  statement  and  agreement  were  representations,  and  were 
not  warranties.  The  terms  "representations"  and  "warranties''  are 
imported  into  this  case  from  the  law  of  insurance.  TTnder  the  law 
upon  that  subject,  they  generally  and  properly  describe  statements 
of  existing  facts,  not  promises  or  prophecies  regarding  future  acts. 
In  insurance  a  representation  is  a  statement  by  the  applicant  to  the 
insurer  regarding  a  fact  material  to  the  proposed  insurance,  and  it 
must  be  not  only  false,  but  fraudulent,  to  defeat  the  policy.  A  war- 
ranty, in  the  law  of  insurance,  is  a  binding  agreement  that  the  facts 
stated  by  the  applicant  are  true.  It  is  a  part  of  the  contract,  a 
condition  precedent  to  a  recovery  upon  it,  and  its  falsity  in  any  par- 
ticular is  fatal  to  an  action  upon  the  policy.  Jeffries  v.  Insurance 
Co.,  22  Wall.  47,  54,  22  L.  Ed.  833;  Insurance  Co.  v.  France,  91  U. 
R  510,  512,  23  L.  Ed.  401;  Anderson  v.  Fitzgerald,  4  H.  L.  Cas. 
483,  487;  Cazenove  v.  Assurance  Co.,  6  C.  B.  (N.  S.)  437,  450,  451, 
(•  Jur.  (N.  S.)  826;  Price  v.  Insurance  Co.,  17  Minn.  497  (Gil.  473). 
A  careful  examination  of  the  statement  in  the  case  in  hand  discloses 
the  fact  that  it  has  all  the  attributes  of  a  warranty,  and  essential 
48  C.C.A.-18 
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characteristics  which  clearly  distinguish  it  from  a  representation. 
A  representation  is  a  mere  declaration  of  a  fact,  but  it  is  neither  a 
condition  precedent  nor  a  part  of  the  contract,  while  a  warranty  is 
both.  The  statement  in  issue  that  the  counter  signature  of  Grib- 
ble  will  be  invariably  required  on  the  checks  of  Perry  upon  the  ac- 
count of  the  plaintiffs  is  a  part  of  the  contract  between  the  parties 
to  this  suit,  and  a  condition  precedent  to  a  recovery  upon  it,  because 
the  bond  recites  that  it  rests  upon  the  faith  of  this  statement,  and 
because  the  plaintiffs  expressly  agree  in  the  written  instrument  of 
August  30,  1805,  that  their  statement  contained  therein  shall  be 
taken  as  a  condition  precedent  and  as  the  basis  of  the  bond.  This 
conclusion  has  not  been  reached  without  a  careful  consideration  of 
the  argument  of  counsel  for  the  plaintiffs  in  error  that  the  state- 
ment in  this  instrument  is  a  mere  declaration  of  an  unexecuted  in- 
tention, and  that  the  failure  to  comply  with  such  a  declaration  is 
not  fatal  to  a  recovery  upon  a  contract  induced  by  it.  Neither  the 
statement  to  which  he  cites  us  in  2  Brandt,  Sur.  §  404,  that  "a  dis- 
tinction has  been  taken  between  a  misrepresentation  of  an  existing 
fact  and  of  an  unexecuted  intention,  and  the  latter  has  been  held 
not  to  be  such  a  fraud  as  will  discharge  a  surety,"  nor  the  author- 
ities cited  in  the  note  to  that  section,  have  escaped  our  attention. 
Those  authorities  are  Gage  v.  Lewis,  G8  111.  604;  Towle  v.  Society. 
3  Giff.  42;  Benham  v.  Assurance  Co.,  7  Welsb.,  H  &  G.  744.  In 
Gage  v.  Lewis  no  question  of  liability  for  the  breach  of  a  contract  or 
warranty  was  presented.  The  answer  to  the  action  on  the  obli- 
gation of  the  surety  was  that  the  obligee  had  induced  the  surety  to 
sign  the  obligation  by  the  false  and  fraudulent  representation  that 
he  would  not  again  engage  in  a  business  of  the  character  which  he 
had  just  sold,  and  that  immediately  after  the  execution  of  the  obli- 
gation he  again  entered  upon  such  a  business.  Fraud  may  not  be 
predicated  of  a  promise  or  a  prophecy,  and  the  court  held  that  this 
representation  was  not  a  fraud,  but  was,  at  most,  a  contract.  In 
Towle  v.  Society  the  defense  pleaded  to  an  action  on  an  employers' 
insurance  policy  against  the  dishonest  acts  of  their  employ^  was 
that  in  the  application  for  the  policy  the  employers  had  stated  that 
the  employe's  accounts  would  be  "checked  weekly  by  the  surveyor 
of  taxes" ;  that  the  policy  recited  that  this  statement  was  its  basis, 
and  contained  a  stipulation  that  any  misrepresentation  in  any  dec- 
laration in  consequence  of  which  the  policy  was  granted  by  the 
company  would  render  the  policy  void;  and  that  in  fact  the  ac- 
counts of  the  employ^  were  not  checked  weekly  by  the  surveyor  of 
taxes.  It  turned  out  upon  the  trial  that  the  declaration  was  not 
made  by  the  employers,  but  by  a  third  party,  and  that  the  state- 
ment it  contained  was  made  in  good  faith  and  was  substantially  cor- 
rect. There  was  no  agreement  that  the  declaration  was  a  part  of 
the  contract  of  the  parties,  or  that  its  truth  was  a  condition  preced- 
ent to  a  recovery  upon  the  policy;  and  the  court  held  that  it  did 
not  constitute  a  warranty,  but  was  a  mere  declaration  of  a  person 
who  was  not  a  party  to  the  contract  relative  to  the  course  which 
another  party  intended  to  pursue,  and  that  the  failure  of  the  lat- 
ter to  follow  that  course  was  not  a  defense  to  the  action.    3  Giff. 


Digitized  by  VjOOQIC 


RICK    V.   FIDELITY   &    DEPOSIT   CO.  275 

55.    In  Benham  v.  Assurance  Co.,  an  action  upon  an  employers' 
policy  of  insurance  against  the  dishonest  acts  of  their  employ^,  the  « 
facts  were  that  the  employers  made  and  delivered  an  application, 
as  the  basis  of  the  policy,  in  which  they  declared  that  the  accounts 
of  the  employ^  would  be  examined  every  fortnight  by  the  finance 
committee,  but  they  were  not  so  examined;  and  the  policy  provided 
that  "any  fraudulent  misstatement  or  suppression  in  any  declara- 
tion in  consequence  of,  and  witli  express  reference  to,  which  a  pol- 
icy of  guaranty  is  granted  by  the  company,  renders  such  policy  void 
from  the  beginning."    There  was  no  contract  between  the  parties 
that  the  statements  in  the  application  should  be  a  part  of  their 
agreement,  or  that  its  truth  should  be  a  condition  precedent  to  a 
recovery;  and  the  court  held  that  it  was  not  a  warranty,  but  a  mere 
representation,  and  that,  if  it  was  made  in  good  faith,  a  mere  fail- 
ure to  make  it  true  by  their  subsequent  action  would  not  neces- 
sarily defeat  the  action  upon  the  policy.    These  cases  are  apt  illus- 
trations of  declarations  which  are  not  warranties,  but  they  only 
serve  to   emphasize   the   distinction    between   the   representations 
which  they  contained  and  the  statement  and  contract  in  the  case  in 
hand.    The  crucial  distinction  between  a  representation  and  a  war- 
ranty is  that  the  one  is  not,  and  the  other  is,  a  part  of  the  contract 
between  the  parties,  and  that  the  truth  of  the  one  is  not,  and  the 
truth  of  the  other  is,  a  condition  precedent  to  a  recovery  upon  the 
policy  or  bond  to  which  they  relate.    In  the  cases  cited  by  the  plain- 
tiffs in  error  which  we  have  been  reviewing,  there  was  no  agree- 
ment of  the  parties  that  the  declarations  which  they  contained  were 
parts  of  their  contracts,  no  binding  agreement  that  they  should  be 
true,  no  contract  that  their  truth  should  constitute  a  condition  pre- 
cedent to  a  recovery  upon  them.    In  the  case  at  bar  the  parties  ex- 
pressly agreed  in  writing  that  the  statement  of  the  employers  was 
a  part  of  their  contract;  that  it  should  be  not  only  the  basis  of  the 
bond,  but  a  condition  precedent,  without  compliance  with  which 
there  could  be  no  recovery  upon  the  obligation.    The  conclusion  is 
irresistible  that  under  this  agreement  the  declaration  in  this  case 
was  of  the  nature  of  a  warranty,  and  not  of  a  representation,  and 
our  conclusion  is:    A  written  statement  made  by  employers  to  the 
obligor  in  a  bond  of  indemnity  against  the  dishonest  acts  of  their 
employ^  to  the  effect  that  they  will  invariably  apply  certain  checks 
to  his  action,  which  the  parties  expressly  agree,  by  the  statement 
itself  and  by  the  bond,  shall  be  the  basis  of  the  latter,  and  a  condition 
precedent  to  a  recovery  upon  it,  is  of  the  nature  of  a  warranty,  and 
not  of  a  representation,  and  a  failure  to  comply  with  the  promise  it 
contains  is  fatal  to  an  action  upon  the  bond.    Indemnity  Co.  v.  Wood, 
19  C.  C.  A.  264,  73  Fed.  81,  84;   American  Credit  Indemnity  Co.  v. 
<:arrollton  Furniture  Mfg.  Co.,  36  C.  C.  A.  671,  95  Fed.  Ill,  113. 

There  are  other  propositions  of  law  which  are  fairly  applicable  to 
this  contract  that  lead  to  the  same  result.  The  complaint  alleges 
and  the  fact  was  that  the  plaintiffs  made  an  agreement  of  employ- 
ment with  Walter  J.  Perry  at  the  time  this  bond  was  made,  under 
which  he  became  liable  to  them  for  the  losses  which  they  claimed 
to  have  sustained  through  his  dishonest  and  fraudulent  acts.     The 
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bond  of  the  fidelity  company  in  suit  recited  this  employment,  and 
♦gave  to  the  plaintiffs  further  indemnity  to  the  amount  of  $  10,000 
against  these  losses.  The  legal  effect  of  these  contracts  was  to  cre- 
ate the  relation  of  principal  and  surety  between  Perry  and  the  fidel- 
ity company.  The  plaintiffs  were  necessarily  aware  of  this  rela- 
tion. They  agreed  in  so  many  words  by  the  instrument  of  August 
30,  1805,  that  the  counter  signature  of  their  bookkeeper  on  the 
checks  of  Perry  against  their  account  should  be  a  condition  of  the 
liability  of  this  surety;  and  the  general  rule  is  that  if  a  condition, 
known  to  the  obligee,  upon  which  a  surety  agrees  to  be  bound,  is 
not  complied  with,  the  surety  is  discharged.  2  Brandt,  Sur,  §  403: 
Jones  v.  Keer,  30  Ga.  03,  05;  Cunningham  v.  Wrenn,  23  111.  64,  G5: 
Lynch  v.  Colegate,  2  Har.  &  J.  34,  37;  Holl  v.  Hadley,  4  Nev.  & 
M.  515,  520;  Bonser  v.  Cox,  4  Bear.  370,  384;  XL  S.  v.  Hillegas, 
3  Wash.  C.  C.  70,  76,  Fed.  Cas.  No.  15,366;  Whitcher  v.  Hall,  5  Barn. 
&  C.  260;  Combe  v.  Woolf,  8  Bing.  156,  161. 

Again,  the  bond  and  the  instrument  of  August  30,  1805,  must  be 
read,  construed,  and  enforced  together.    The  contract  of  these  par- 
ties consists  of  all  the  stipulations  and  agreements  in  both  instru- 
ments.    Both  instruments  are  parts  of  a  single  contract.      When 
they  are  so  read,  the  agreement  of  these  parties  is  found  to  con- 
tain mutual  covenants, — a  covenant  by  the  employers  that  they  will 
invariably  require  the  counter  signature  of  their  bookkeeper,  Grib- 
ble,  on  all  checks  of  Perry  against  their  account,  and  a  covenant  of 
the  fidelity  company  that  it  will  pay  the  losses  resulting  from  the 
dishonest  and  fraudulent  acts  of  Perry.     Now,  the  plaintiffs  have 
entirely  failed  to  keep  their  covenant.     Consequently  they  cannot 
enforce  the  fulfillment  of  the  covenant  of  the  fidelity  company.     He 
who  commits  the  first  substantial  breach  of  a  contract  cannot  main- 
tain an  action  against  the  other  contracting*  party  for  a  subsequent 
failure  to  perform.    Cattle  Co.  v.  Martindale,  63  Fed.  84,  89,  11  C. 
C.  A.  33,  38,  27  U.  S.  App.  277,  284,  285;    Norrington  v.  Wright, 
115  U.  S.  188,  204,  205,  6  Sup.  Ct.  12,  29  L.  Ed.  366;  Filley  v.  Pope. 
115  U.  S.  213,  6  Sup.  Ct.  10,  20  L.  Ed:  372;  Rolling  Mill  v.  Rhodes. 
121  U.  S.  255,  261,  264,  7  Sup.  Ct.  882,  30  L.  Ed.  920;  Beck  &  Pauli 
Lith.  Co.  v.  Colorado  Milling  &  Elevator  Co.,  52  Fed.  700,  3  C.  C. 
A.  248,  10  U.  S.  App.  465,  470;   King  Philip  Mills  v.  Slater,  12  R. 
I.  82;   Smith  v.  Lewis,  40  Ind.  98;    Hoare  v.  Rennie,  5  Hurl.  &  X. 
19;    Pope  v.  Porter,  102  N.  Y.  366,  371,  7  N.  E.  304;    Dwinel  v. 
Howard,  30  Me.  258;   Robson  v.  Bohn,  27  Minn.  333,  344,  7  N.  W. 
357;  Reybold  v.  Voorhees,  30  Pa.  St.  116,  121;  Stephenson  v.  Cadv, 
117  Mass.  6,  9;  Branch  v.  Palmer,  65  Ga.  210;  Fletcher  v.  Cole,  23 
Vt.  114,  119.  . 

The  result  is  that  there  was  no  error  in  the  charge  of  the  court 
that  the  failure  of  the  plaintiffs  to  require  the  counter  signature  of 
their  bookkeeper  upon  the  checks  of  Perry  upon  their  account  was 
fatal  to  their  action,  if  the  agreement  of  August  30,  1805,  was  the 
basis  of  the  bond. 

The  second  contention  of  counsel,  however,  is  that  this  instru- 
ment of  August  30,  1805,  was  improperly  received  in  evidence,  and 
that  the  court  erroneously  charged  that  a  failure  to  comply  with  its 
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terms  was  a  defense  to  the  action  if  it  was  delivered  and  accepted 
before  the  bond  was  executed,  because  the  uncontradicted  evidence 
was  that  it  was  not  made  and  delivered  until  after  the  execution 
and  delivery  of  the  bond.  It  is  conceded  for  the  purpose  of  this 
decision  that  the  evidence  is  conclusive  that  the  agreement  of  Au- 
gust 30,  1895,  was  not  made  until  after  the  execution  and  delivery 
of  the  bond.  But  before  the  instrument  of  August  30,  1S95,  was 
made,  the  parties  to  that  agreement  had  made  a«contract  evidenced 
by  the  bond  and  by  the  prior  instrument  of  August  9,  1893.  Their 
contract  was  finished,  and  it  was  complete.  Nevertheless  they  had 
not  lost  their  right  to  contract.  They  had  the  same  right  to  ab- 
rogate or  modify  the  agreement  they  had  made  that  they  originally 
had  to  make  it.  They  had  agreed  that  certain  answers  in  the  in- 
strument of  August  9,  1895,  should  be  taken  as  conditions  preced- 
ent, and  as  the  basis  of  the  bond.  They  had  the  right  by  mutual 
agreement  to  modify  this  contract,  and  to  substitute  other  answers 
as  the  conditions  precedent  and  as  the  basis  of  the  bond.  They  did 
this,  and,  that  there  might  be  no  doubt  or  cavil  concerning  it,  they 
put  this  contract  of  modification  in  writing,  and  by  the  instrument 
of  August  30,  1895,  expressly  agreed  that  the  answers  given  there- 
in to  the  questions  here  under  consideration  should  be  substituted 
for  all  prior  statements  made  in  reference  to  the  bond  here  in  suit. 
The  necessary  effect  of  this  subsequent  agreement  was  to  modify 
the  original  contract,  and  to  substitute  the  answers  in  the  instru- 
ment of  August  30,  1895,  for  those  in  the  instrument  of  August  9, 
1895,  as  the  conditions  precedent  and  the  basis  of  the  obligation. 
Parties  to  a  mutual  agreement  have  the  same  power  to  modify  it  by 
contract  that  they  have  to  make  it,  and,  when  they  mutually  agree 
to  substitute  new  terms  for  the  original  stipulations  of  the  contract, 
the  old  terms  cease  to  have  effect,  and  the  substituted  stipulations 
take  their  place.  The  result  is  that  the  agreement  of  August  30, 
1895,  became  a  part  of  the  contract  of  the  parties  from  the  date  of 
its  delivery,  and  the  failure  of  the  plaintiffs  to  comply  with  its  terms 
was  fatal  to  their  recovery,  notwithstanding  the  fact  that  it  was 
not  made  until  after  the  bond  was  delivered.  The  only  error  of  the 
court  below  was  that  it  gave  a  charge  too  favorable  to  the  plain- 
tiffs. It  charged  that  the  defense  based  on  this  agreement  was 
available  to  the  defendant  only  in  case  the  substituted  agreement 
was  made  before  the  bond  was  executed,  when- it  should  have  in- 
structed the  jury  that  it  was  available  and  constituted  a  complete 
defense  to  the  action  whether  it  was  made  before  or  after  the  de- 
livery of  the  bond.  This  error  could  not  have  prejudiced  the  plain- 
tiffs, and  error  without  prejudice  is  no  ground  for  reversal.  U.  S. 
v.  Shapleigh,  54  Fed.  126,  4  C.  C.  A.  237,  12  U.  S.  App.  20;  U.  S. 
v.  Patrick,  73  Fed.  800,  20  C.  C.  A.  11,  36  U.  S.  App.  645;  Ward  v. 
Cochran,  71  Fed.  127,  18  C.  C.  A.  1,  36  U.  S.  App.  307;  Jones  v. 
Allen,  85  Fed.  523,  29  C.  C.  A.  318,  56  U.  S.  App.  529;  Railway  Co. 
v.  Price,  97  Fed.  423,  38  C.  C.  A.  239;  National  Bank  of  Commerce 
v.  First  Nat.  Bank,  61  Fed.  809,  10  C.  C.  A.  87,  27  U.  R.  App.  88; 
Railroad  Co.  v.  Stoner,  51  Fed.  649,  2  C.  C.  A.  437,  10  U.  S.  App. 
209. 


Digitized  by  VjOOQIC 


278  43  C.  C.  A.  REPORTS. 

Another  specification  of  error  is  that  the  trial  court  improperly 
struck  from  the  ease,  and  refused  to  submit  to  the  jury,  evidence  of 
a  waiver  of  the  defense  under  consideration.  That  evidence  con- 
sisted of  proof  of  the  fact  that  on  July  25,  1896,  the  general  agent 
of  the  defendant  received  for  it,  in  payment  of  the  premium  on  the 
bond  of  a  third  person,  a  check  for  f 25  signed  by  the  plaintiffs,  by 
Perry,  as  their  agent,  without  the  counter  signature  of  their  book- 
keeper, Gribble,  deposited  it  in  a  bank,  and  accounted  to  his  prin- 
cipal for  its  proceeds.  The  argument  is  that  the  receipt  of  this 
check  was  notice  to  the  company  that  the  plaintiffs  were  permitting 
Perry  to  issue  checks  on  their  account  without  the  counter  signa- 
ture of  their  bookkeeper,  and  that  this  notice,  and  the  subsequent 
renewal  of  the  bond  on  July  17,  1897,  constituted  some  evidence  of 
a  waiver  of  the  requirement  of  the  counter  signature,  which  should 
have  been  submitted  to  the  jury.  But  a  waiver  is  either  the  result 
of  an  intentional  relinquishment  of  a  known  right,  or  an  estoppel 
from  enforcing  it.  To  constitute  a  waiver,  there  must  be  an  inten- 
tion to  relinquish  the  right,  or  there  must  be  words  or  acts  calcu- 
lated to  induce  the  other  contracting  party  to  believe,  and  which 
deceive  him  into  the  belief,  that  the  holder  of  the  right  has  aban- 
doned it;  and  the  party  deceived  must  have  acted  on  his  belief,  so 
that  an  assertion  of  the  right  will  inflict  upon  him  a  loss  he  would 
not  have  sustained  if  its  holder  had  not  appeared  to  relinquish  it. 
Society  v.  McElroy,  S3  Fed.  631,  640,  28  C.  C.  A.  365,  374,  49  U. 
8.  App.  548,  564  ;*  Warren  v.  Crane,  50  Mich.  301,  15  N.  W.  465; 
Insurance  Co.  v.  Thomas,  82  Fed.  406,  408,  409,  27  C.  C.  A.  42; 
Bish.  Cont.  §  793.  There  was  nothing  in  the  evidence  received 
which  tended  to  show  that  the  defendant  ever  intended  to  relin- 
quish its  right.  There  was  nothing  in  the  casual  receipt  by  the 
general  agent  of  this  company  of  a  single  check  of  Perry,  without 
the  bookkeeper's  counter  signature,  calculated  to  induce  the  plain- 
tiffs to  believe  that  the.  requirement  of  the  contract  in  that  regard 
had  been  abandoned  or  waived.  No  evidence  was  introduced  to 
show  that  they  were  induced  by  that  fact  to  believe,  or  that  they 
did  believe,  that  any  such  waiver  had  been  made.  The  renewal  of 
the  bond  on  July  17,  1897,  which  they  accepted,  conclusively  shows 
that  they  did  not  suppose  it  had  been  waived.  That  renewal  ex- 
pressly provides,  in  writing,  that  it  is  made  subject  to  all  the  con- 
ditions and  covenants  of  the  original  bond.  A  verdict  of  waiver 
could  not  have  been  sustained  upon  this  evidence,  and  there  was 
therefore  no  error  in  the  action  of  the  court  in  striking  the  check 
and  the  evidence  concerning  it  from  the  case. 

All  the  specifications  of  error  which  relate  in  any  way  to  the  trial 
of  the  issue  presented  by  the  defense  that  the  plaintiffs  failed  to 
require  the  counter  signature  of  their  bookkeeper  upon  the  checks 
of  Perry  have  now  been  considered,  and  the  conclusion  is  not  only 
that  there  was  no  error  prejudicial  to  the  plaintiffs  in  the  trial  of 
that  issue,  but  that  the  uncontradicted  evidence  established  that 
defense,  and  interposed  a  complete  bar  to  the  plaintiffs'  recovery. 
There  are  many  specifications  of  error  relative  to  the  rulings  of  the 
court  in  the  trial  of  the  other  issues  presented  by  the  pleadings  in 
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this  case,  but  it  is  unnecessary  to  consider  them,  because,  even  if 
some  of  these  rulings  were  erroneous,  they  could  not  have  been  prej- 
udicial to  the  plaintiffs,  since  the  defendant  established  a  complete 
defense  on  the  ground  already  considered,  and  the  judgment  below 
was  right,  whatever  the  rulings  or  the  result  of  the  trial  of  the 
other  issues  may  have  been.  The  judgment  below  is  accordingly 
affirmed. 


(103  Fed.  436.) 

VACCARO  et  al.  v.  SECURITY  BANK  OF  MEMPHIS  et  aL 

(Circuit  Court  of  Appeals,  Sixth  Circuit.    July  13,  1900.) 

No.  795. 

1.  Bankruptcy— Act  op  Bankruptcy— Gkneral  Assignment. 

The  appointment  of  a  receiver  by  a  court  of  equity  for  a  partnership 
after  its  dissolution  by  the  death  of  a  partner,  on  the  application  of  the 
administrator  of  the  deceased  partner,  although  not  opposed  by  the  sur- 
viving partners,  Is  not  "a  general  assignment  tdr  the  benefit  of  creditors'* 
on  their  part,  within  the  meaning  of  Bankr.  Act  1898,  §  3,  subd.  4,  which 
makes  such  assignment  an  act  of  bankruptcy.  To  come  within  that  provi- 
sion, the  action  must  be  voluntary  and  must  constitute  a  general  assign- 
ment at  common  law. 

2.  Same— Partnership—  Appointment  of  Receiver. 

The  failure  of  the  surviving  partners  of  a  dissolved  partnership  to 
contest  the  appointment  of  a  receiver  for  such  partnership  is  not  permitting 
their  property  to  be  concealed  or  removed  with  intent  to  hinder,  delay,  or 
defraud  their  creditors,  which  constitutes  an  act  of  bankruptcy,  under 
Bankr.  Act  1898,  §  3,  subd.  1. 
8.  Same— Unlawful  Preference— Insolvency  of  Partnership. 

A  partnership  is  not  insolvent,  within  the  meaning  of  Bankr.  Act  1898, 
80  long  as  the  partnership  property,  together  with  the  property  of  the 
Individual  partners,  which  is  liable  for  the  partnership  debts,  is  sufficient  to 
pay  Its  indebtedness;  and  this  is  true  although  the  only  partner  whose  indi- 
vidual estate  is  sufficient  to  render  the  partnership  solvent  is  dead.  Hence, 
in  such  case,  where  the  estate  of  the  deceased  partner  is  sufficient,  after 
paying  his  Individual  debts,  to  pay  the  debts  of  the  firm,  the  transfer  of 
partnership  property  by  the  surviving  partners  in  payment  of  a  partnership 
debt  is  not  an  "unlawful  preference  which  constitutes  an  act  of  bank- 
ruptcy. 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
ern District  of  Tennessee. 

The  firm  of  A.  Vaccaro  &  Co.  was  composed  of  three  brothers.— A.  Vaccaro, 
B.  Vaccaro,  and  A.  B.  Vaccaro.  A.  Vaccaro  died  August  7,  1899,  and  the 
Memphis  Trust  Company  qualified  as  his  administrator.  The  surviving  part- 
ners, B.  and  A.  B.  Vaccaro,  continued  in  possession  of  the  partnership  stock 
and  assets,  and  were  engaged  in  closing  up  the  business,  until  August  24, 
1899,  when,  under  a  proceeding  Instituted  by  the  administrator  of  the  deceased 
partner  in  the  chancery  court  of  Shelby  county,  Tenn.,  a  receiver  was  appointed 
for  the  purpose  of  liquidating  the  partnership  affairs,  who  immediately  took 
possession  of  the  firm  assets.  In  this  condition  of  affairs  certain  creditors  of 
the  firm  holding  provable  debts  aggregating  about  $10,000  filed  a  petition  in 
bankruptcy  against  said  B.  and  A.  B.  Vaccaro  as  surviving  partners  of  the 
said  partnership  of  A.  Vaccaro  &  Co.,  praying  that  they  be  declared  bankrupts. 
The  petition,  as  amended  by  leave  of  the  court,  set  out  a  number  of  alleged 
acts  of  bankruptcy,  only  three  of  which  were  relied  upon  at  the  final  hearing. 
These  acts,  as  averred,  were  as  follows:     (1)  That  said  A.  Vaccaro  &  Co.  were 
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insolvent,  and  that  within  four  months  preceding  the  date  of  the  filing  of  their 
petition  the  "said  A.  Vacearo  &  Co.,  composed  of  the  members  individually 
as  aforesaid,  committed  an  act  of  bankruptcy,  in  that  they  did  heretofore,  to 
wit,  on  the  24th  day  of  August,  1899,  make  a  general  assignment  for  the  benefit 
of  their  creditors,  in  this,  to  wit:  That  on  said  24th  day  of  August,  1S09, 
they  did  procure,  with  intent  to  hinder  and  delay  their  creditors,  all  of  their 
partnership  property  located  at  278  Front  street  to  be  transferred  to  O.  B.  Polk, 
as  receiver,  a  copy  of  which  transfer  Is  herewith  filed,  marked  'Exhibit  No.  1.' 
That  said  transfer  was  made  with  intent  to  hinder  and  delay  the  collection  by 
their  creditors  of  their  debts,  and  consisted  In  this:  that  the  Memphis  Trust 
Co.,  as  administrator  of  A.  Vacearo,  a  member  of  said  partnership,  lately  de- 
ceased, exhibited  its  bill  in  the  chancery  court  of  Shelby  county,  Tennessee. 
August  24,  1899,  against  B.  Vacearo  and  A.  B.  Vacearo,  wherein  it  averred 
substantially  that  A.  Vacearo,  B.  Vacearo,  and  A.  B.  Vacearo,  all  of  whoiu 
were  brothers,  had  been  engaged  as  partners  in  the  wholesale  liquor  business 
In  the  city  of  Memphis  under  the  firm  name  and  style  of  A.  Vacearo  &  Co., 
and  that  said  firm  had  been  dissolved  by  the  death  of  A.  Vacearo.  That  upon 
investigation  into  the  condition  of  the  affairs  of  said  firm,  it  developed  that 
it  was  very  heavily  indebted,  and  that  it  had  not  assets  sufficient  to  pay  off  its 
indebtedness.  That  it  owed,  in  round  numbers,  between  $123,000  and  $124.0<>o. 
That  its  nominal  assets  were  about  the  same  amount,  but  that  really  the  value 
of  these  assets  was  very  much  less  than  their  face  value,  so  that  same  will 
not  yield  enough  to  pay  the  debts  of  said  firm.  That  there  will  be  a  deficiency 
of  between  forty  and  fifty  thousand  dollars.  That  B.  Vacearo  and  A.  B.  Vacearo 
had  comparatively  small  assets,  and  that  the  surplus  of  their  individual  estates, 
after  paying  their  private  debts,  would  not  be  sufficient  to  pay  their  share  of 
the  losses  and  indebtedness  of  the  firm  of  A.  Vacearo  &  Co..  so  that  it  was  more 
than  probable  that  such  losses  would  fall  unequally  upon  the  estate  of  A.  Vac- 
earo. That  the  indebtedness  of  A.  Vacearo  &  Co.  was  daily  maturing,  and  the 
surviving  partners  who  were  in  charge  of  the  business  have  not  money  with 
which  to  pay  said  debts.  That  said  B.  Vacearo  and  A.  B.  Vacearo,  the  sur- 
viving members  of  said  partnership  firm,  were  unable  to  raise  any  funds  with 
which  to  pay  them.  That  they  are  consequently  unable  to  wind  up  said  part- 
nership, or  make  arrangements  with  their  creditors  as  to  their  debts.  That, 
under  the  circumstances,  it  was  the  duty  of  complainant  in  said  bill  to  bring 
these  matters  before  the  chancery  court,  and  apply  for  the  appointment  of  a 
receiver  to  take  charge  of  the  assets  and  properties  of  said  firm  of  A.  Vacearo 
&  Co.,  and  to  collect  them  and  administer  them  for  the  benefit  of  the  creditors 
of  said  firm  under  the  decrees  and  orders  of  the  chancery  court.  Such  bill 
prayed  for  the  appointment  of  a  receiver  to  take  charge  of  all  the  partnership 
assets  and  properties,  and  administer  the  same  for  the  benefit  of  the  creditors 
of  said  firm.  That  said  receiver  be  given  orders  and  directions  by  said  court, 
and  that  the  creditors  of  said  firm  be  required  to  file  their  claims  in  said  cause 
for  adjustment  and  settlement.  Petitioners  aver  that,  upon  the  filing  of  said 
bill,  application  was  made  to  J.  S.  Galloway,  judge  of  the  probate  court  of 
Shelby  county,  Tennessee,  on  said  24th  day  of  August,  1899,  for  the  appoint- 
ment of  such  receiver,  and  that  the  said  J.  S.  Galloway,  the  defendants  appear- 
ing, waiving  notice,  and  consenting  to  such  appointment,  did  thereupon  appoint 
O.  B.  Polk  receiver  as  aforesaid.  So  these  petitioners  aver  and  charge  that 
said  appointment,  effecting  a  transfer  of  the  assets  of  A.  Vacearo  &  Co.,  was 
made  to  hinder  and  delay  the  creditors  of  said  firm,  and  is,  in  legal  effect,  a 
general  assignment,  and  an  act  of  bankruptcy."  (2)  "That  said  firm  of  B. 
and  A.  B.  Vacearo,  surviving  partners,  while  insolvent,  permitted  its  property, 
viz.  Its  stock  of  goods  and  merchandise,  to  be  removed  and  concealed  with  in- 
tent to  hinder,  delay,  and  defraud  its  creditors,  in  this:  that  on  the  24th  day 
of  August,  1899,  said  firm  did  permit  its  stock  of  merchandise  to  be  trans- 
ferred and  removed  to  O.  B.  Polk,  receiver,  hereinbefore  set  out."  (3)  "That 
said  firm  of  A.  Vacearo  &  Co.,  by  B.  Vacearo  and  A.  B.  Vacearo.  surviving 
partners,  while  Insolvent,  within  four  months  next  preceding  the  filing  of  the 
petition  herein,  did,  on  August  23,  1899,  with  intent  to  prefer  one  A.  J.  Vacearo 
over  other  creditors  of  said  firm,  transfer  to  said  A.  J.  Vacearo,  who  was  then 
a  creditor  of  said  firm  to  the  amount  of  $400.  evidenced  by  a  promissory  note, 
not  then  due,  a  large  amount  of  whisky  and  other  liquors,  to  the  value  of  $400." 
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The  said  B.  and  A.  B.  Vaccaro  answered,  and  denied  that  they  had  made  any 
general  assignment  within  the  meaning  of  the  bankrupt  act;  admitted  that 
they  had  not  contested  the  bill  filed  by  the  administrator  of  A.  Vaccaro;  ad- 
mitted that  the  firm  assets  of  A.  Vaccaro  &  Co.  were  insufficient  to  pay  the 
firm  debts,  but  insisted  that  the  individual  assets  of  the  members  of  the  firm, 
including  A.  Vaccaro,  deceased,  were  abundantly  sufficient,  after  paying  indi- 
vidual debts,  to  pay  all  the  firm  debts  not  paid  by  firm  assets.  They  denied 
that  they  had  procured  the  said  equity  bill  to  be  filed,  or  that  they  had  procured 
the  appointment  of  a  receiver.  They  insisted  that  the  proceeding  was  in 
invitum  as  to  them,  and  had  been  started  and  conducted  in  the  general  interest 
of  the  estate  of  A.  Vaccaro,  and  that  they  had  not  contested  the  matter  be- 
cause they  saw  no  object  to  be  gained  by  such  contest.  They  denied  that  they 
had  permitted  the  firm  property  to  be  "removed  or  concealed"  "with  intent  to 
hinder,  delay,  or  defraud  creditors,"  within  the  meaning  of  the  law,  and  denied 
the  insolvency  of  the  firm  of  A.  Vaccaro  &  Co.  They  denied  that  they  had 
transferred  goods  to  A.  J.  Vaccaro  with  intent  to  prefer  him  over  the  other 
creditors,  and  again  denied  that  A.  Vaccaro  &  Co.  were  insolvent  within  the 
meaning  of  the  bankrupt  act.  Much  evidence  was  taken  upon  the  issue  thus 
formed.  Upon  a  final  bearing  the  bankrupt  court  adjudged  the  said  B.  and 
A.  B.  Vaccaro  to  be  bankrupts  "individually  and  as  partners."  From  this  ad- 
judication both  B.  and  A.  B.  Vaccaro  have  perfected  this  appeal. 

Josiah  Patterson,  for  appellants. 
Thomas  M.  Scruggs,  for  appellees. 

Before  LURTON,  DAY,  and  SEVERENS,  Circuit  Judges. 

LURTON,  Circuit  Judge,  having  made  the  foregoing  statement  of 
the  case,  delivered  the  opinion  of  the  court. 

1.  The  great  bulk  of  the  evidence  found  in  the  transcript  of  the 
record  relates  to  the  question  of  the  solvency  or  insolvency  of  the  firm 
of  A.  Vaccaro  &  Co.  at  the  date  of  the  commission  of  the  alleged  acts 
of  bankruptcy.  The  fact  of  solvency  or  insolvency  is  of  no  moment 
in  respect  to  the  alleged  "general  assignment"  made  August  24,  1891). 
If  the  appointment  of  a  receiver  under  the  bill  of  the  Memphis  Se- 
curity Company,  administrator  of  A.  Vaccaro,  was,  as  charged,  "a 
general  assignment,"  within  the  meaning  of  subdivision  4  of  section 
3  of  the  bankrupt  act  of  1898,  it  was  an  act  of  bankruptcy,  whether 
the  firm  was  solvent  or  insolvent.  West  Co.  v.  Lea,  174  U.  S.  5IJ0, 
19  Sup.  Ct.  836,  43  L.  Ed.  1098.  Was  the  fact  that  a  receiver  was 
appointed  in  an  uncontested  suit  the  making  of  a  general  assign- 
ment? The  situation  was  this:  A.  Vaccaro  had  died,  leaving  an 
estate  worth  at  a  fair  valuation  about  $115,000.  He  owed  practically 
no  individual  debts.  The  firm  assets,  at  q  fair  valuation,  amounted 
to  |55,000,  though  nominally  nearly  double  that  sum.  The  individual 
estates  of  B.  and  A.  B.  Vaccaro,  after  paying  individual  debts,  are 
valued  at  130,000.  The  firm  indebtedness  on  August  24,  1899,  was, 
in  round  figures,  $124,000.  Of  this  firm  indebtedness  $53,000  was 
secured  by  a  mortgage  upon  realty  owned  by  A.  Vaccaro  and  by 
pledge  of  personal  securities  owned  by  him  individually.  It  was 
clear  from  these  facts  that  the  firm  assets  were  wholly  insufficient 
to  pay  firm  debts,  and  that,  after  applying  such  assets,  about  $69,000 
of  firm  debts  would  remain  unpaid.  It  was  also  clear  from  the  facts 
stated  that  the  estate  of  A.  Vaccaro  would  have  to  bear  a  much 
greater  part  of  the  burden  of  the  firm  debts  than  its  proportion. 
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When  the  administrator  of  A.  Vaccaro  ascertained  this  situation,  it 
determined  in  the  interest  of  the  estate,  and  for  the  purpose  of  ad- 
justing the  equities  between  the  partners,  to  apply  for  the  appoint- 
ment of  a  receiver  and  the  liquidation  of  the  partnership  affairs  un- 
der the  orders  of  the  chancery  court.  A  bill  was  accordingly  prepared, 
which  substantially  stated  the  facts  as  above.  The  theory  upon 
which  the  interposition  of  a  court  of  equity  was  sought  was  that  the 
surviving  partners  had  neither  the  means  nor  credit  to  provide  for 
the  payment  of  maturing  debts,  and  that  .the  estate  of  the  deceased 
partner  could  not,  at  so  early  a  stage  of  administration,  be  applied  in 
the  payment  of  debts  of  the  firm;  that  creditors  of  the  firm  were, 
therefore,  likely  to  resort  to  coercive  suits,  which  would  sacrifice 
the  firm  assets  as  well  as  the  property  of  the  estate  pledged  for  firm 
debts.  It  was  also  plain  that  the  protection  of  the  estate  would  re- 
quire an  adjustment  of  equities  between  the  partners,  and  that  as 
large  a  sum  as  possible  should  be  realized  from  the  individual  es- 
tates of  the  surviving  partners,  and  applied  to  the  relief  of  the  estate 
of  the  deceased  partner.  The  evidence  shows  that  the  administrator 
and  its  counsel  went  over  the  whole  situation  with  the  surviving  part- 
ners, and  advised  them  of  a  firm  purpose  to  file  the  bill  and  obtain  a 
receiver.  It  is  also  satisfactorily  shown  that  the  surviving  partners 
neither  advised,  counseled,  nor  procured  the  proceeding,  and  that 
all  they  did  was  to  act  upon  the  facts  as  they  existed,  and  to  decline 
to  make  opposition,  being  advised  by  counsel  that  a  liquidation 
through  a  court  of  equity  was  the.  best  course  for  the  estate  and  the 
best  for  firm  creditors,  and  that  in  all  events  their  individual  estates 
would  be  absorbed  in  the  adjustment  of  equities  between  the  partners 
after  the  payment  of  their  individual  debts.  There  is  no  evidence 
of  collusion,  fraud,  or  any  other  evil  thing  or  purpose,  and  the  busi- 
ness wisdom  of  the  course  proposed  is  most  manifest.  Resistance 
would  have  been  in  vain,  for  the  interests  of  all  were  such  as  to  call 
for  the  exercise  of  the  powers  of  a  court  of  equity  under  the  circum- 
stances as  stated  in  the  bill  and  asf  they  actually  were.  The  firm 
assets  were  utterly  insufficient  to  pay  firm  debts.  Before  individual 
property  could  be  resorted  to  by  firm  creditors,  individual  debts  must 
be  provided  for.  The  unequal  value  of  the  individual  estates,  the 
fact  that  property  of  the  deceased  partner  to  the  extent  of  $53,000 
was  already  pledged  for  firm  debts,  involved  the  necessity  for  an  ad- 
justment of  matters  between  the  estate  of  the  deceased  partner  and 
the  surviving  partners.  In  no  other  way  could  the  firm  assets  be 
protected  from  seizure  by  execution  and  the  sacrifice  of  value  sure  to 
follow. 

But  if  the  facts  be  regarded  as  substantially  proving  that  the  Vac- 
caros  consented  to  the  proceeding  by  agreeing  to  make  no  opposi- 
tion, so  that  the  proceeding  could  not  be  regarded  as  purely  one  in 
invitum,  we  are  still  of  opinion  that  the  appointment  of  a*  receiver 
under  such  a  suit,  and  for  the  bona  fide  purpose  of  liquidating  the 
affairs  of  a  partnership  dissolved  by  death,  was  not  the  making  of  a 
general  assignment  within  the  meaning  of  the  bankrupt  act.  A  gen- 
eral assignment  is  the  voluntary  act  of  a  debtor,  whereby  he  trans- 
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fers  his  property  to  a  trustee  for  the  benefit  of  creditors.  Its  nature 
and  characteristics  were  well  understood.  It  is  not  enough  to  say 
that,  if  the  same  consequences  ensue  from  the  appointment  of  a  re- 
ceiver, the  one  act  is  the  equivalent  of  the  other  in  law.  Under  sec- 
tion 3  of  the  bankrupt  act  very  serious  consequences  attach  to  the 
making  of  a  "general  assignment."  The  debtor  may  be  ever  so  sol- 
vent, and  the  act  highly  advantageous  to  his  creditors,  still  it  is  tech- 
nically an  act  of  bankruptcy,  and  some  creditors  are  quite  likely  to 
imagine  that  some  advantage  will  accrue  by  an  adjudication  in  bank- 
ruptcy. We  are  not  disposed  to  construe  the  provisions  of  subdi- 
vision 4  of  section  3  as  including  anything  as  a  general  assignment 
unless  it  is  clearly  one  of  those  assignments  known  to  the  common 
law  as  a  general  assignment.  The  mere  fact  that  the  consequences 
whicli  attach  to  the  appointment  of  a  receiver  for  the  purpose  of  wind- 
ing up  a  partnership  or  a  corporation  are  similar  to  those  which  re- 
sult to  creditors  from  a  general  assignment  is  not  enough.  If  the 
procurement  of  the  appointment  of  a  receiver  to  wind  up  the  affairs 
of  an  insolvent  partnership  be  an  act  of  bankruptcy  at  all,  it  must 
come  under  some  other  of  the  subdivisions  of  section  3.  What  we 
here  decide  is  that  it  is  not  a  "general  assignment"  under  that  sec- 
tion. The  conclusion  we  reach  is  fully  suportc  d  by  the  cases  of  In 
re  Empire  Metallic  Bedstead  Co.  (D.  C.)  95  Fed.  957,  affirmed  by  the 
court  of  appeals  for  the  Second  circuit  in  39  C.  C.  A.  372,  98  Fed. 
981,  and  the  case  of  In  re  Baker-Ricketson  Co.  (D.  C.)  97  Fed.  489. 
It  is  true  that  the  cases  cited  involved  corporations,  and  that  in  the 
case  of  the  Empire  Metallic  Bedstead  Company  the  receiver  was  ap- 
pointed under  a  statute  of  New  York  providing  for  the  dissolution 
and  winding  up  of  insolvent  state  corporations.  So  far  as  appears, 
however,  the  fact  that  the  receiver  was  appointed  under  a  state  law 
was  not  regarded  as  of  any  moment,  and  was  not  the  ground  of  the 
decision.  In  the  case  of  the  Baker-Ricketson  Company  no  state  law 
is  referred  to,  and  the  facts  are,  in  respect  to  the  passive  conduct  of 
the  corporation,  substantially  identical  with  those  presented  by  this 
record. 

2.  It  is  next  charged  that  the  said  surviving  partners,  "while  insol- 
vent, permitted  its  property,  viz.  its  stock  of  goods  and  merchandise, 
to  be  removed  and  concealed  with  intent  to  hinder,  delay,  and  de- 
fraud its  creditors,  in  this:  that  on  the  24th  of  August,  1899,  said 
firm  did  permit  its  stock  of  merchandise  to  be  transferred  and  re- 
moved to  O.  B.  Polk,  receiver."  So  far  as  this  is  intended  to  predi- 
cate an  act  of  bankruptcy  upon  any  conveyance,  transfer,  or  removal 
made  by  the  deed  of  the  Vaccaros,  it  is  not  made  out.  They  made  no 
conveyance  or  transfer  to  the  receiver.  The  first  subdivision  of  sec- 
tion 3  discriminates  between  a  conv^ance  or  transfer  made  by  the 
debtor  and  a  concealment  or  removal  "permitted"  by  him.  A  like 
discrimination  between  an  act  done  and  an  act  "suffered  or  permit- 
ted" is  shown  by  subdivision  3  of  section  3.  If  the  debtor,  while  in- 
solvent, "suffer  or  permit"  a  creditor  to  obtain  a  preference  through 
legal  proceedings,  or  if  he  "permit"  his  property  to  be  "concealed  or 
removed"  with  intent  to  hinder,  delay,  or  defraud  his  creditor,  he  has 
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committed  an  act  of  bankruptcy.    But  it  is  not  declared  to  be  an  act 
of  bankruptcy  if  he  "permit"  or  "suffer"  a  receiver  to  be  appointed 
for  the  general  benefit  of  the  creditors  of  a  dissolved  and  insolvent 
partnership,  and  this  is  the  most  that  can  be  said  to  be  shown   by 
the  evidence  in  this  case.     Under  the  act  of  1867  it  was  held  to  be  an 
act  of  bankruptcy  to  permit  the  creation  of  a  receivership.     In    r<* 
Baker-Ricketson  Co.  (D.  C.)  97  Fed.  489,  491,  and  cases  cited.     But, 
as  Judge  Lowell  observes  in  the  case  last  cited,  this  ruling   was 
based  upon  section  39  of  that  act,  which  made  it  an  act  of  bank- 
ruptcy to  "procure  or  suffer  his  probity  to  be  taken  on  legal  process 
with  intent  to  defeat  or  delay  the  operation  of  this  act."     Under 
that  provision  it  was  held  that  the  appointment  of  a  receiver  was 
legal  process.     But  this  provision  is  not  found  in  the  act  of  1808, 
and  the  language  of  section  3,  subd.  1,  is  by  no  means  the  equivalent 
of  that  section.    A  like  question  arose  in  Re  Baker-Ricketson  Co., 
cited  above,  and  upon  full  consideration  Judge  Lowell  held   that 
the  "failure  to  resist  a  bill  for  a  receivership  is  not  a  conveyance  or 
transfer  of  property  by  the  debtor."    Neither  has  the  clause  touching 
a  concealment  or  removal  by  permission  any  clear  bearing  upon  the 
matter  of  the  appointment  of  a  receiver.    It  would.be  an  abuse  of 
language  and  a  confusion  of  ideas  to  hold  that  the  passive  conduct 
of  the  Yaecaros  in  respect  to  the  bill  seeking  a  receiver  was  a  con- 
cealment or  removal  with  intent  to  hinder,  defraud,  or  delay  cred- 
itors. 

3.  The  next  and  last  alleged  act  of  bankruptcy  is  predicated  upon 
the  payment  of  a  debt  of  $400,  before  maturity,  to  one  A.  J.  Vac- 
caro,  in  goods  sold  and  delivered  as  a  payment  on  August  23,  11)00, 
by  the  surviving  partners.     The  first  requisite  necessary  to  consti- 
tute this  transaction  an  unlawful  preference  is  that  it  shall  be  shown 
that  the  debtor  firm  which  made  the  payment  was  insolvent  within 
the  meaning  of  the  bankrupt  act  of  1898.     The  act  itself  defines  in- 
solvency to  be  that  condition  of  a  debtor  where  "the  aggregate  of  his 
property,  exclusive  of  any  property  which  he  may  have  conveyed, 
transferred,  concealed,  or  removed,  or  permitted  to  be  concealed  or 
removed,  with  intent  to  defraud,  hinder,  or  delay  his  creditors,  *»hall 
not,  at  a  fair  valuation,  be  sufficient  in  amount  to  pay  his  debts." 
The  debt  preferred  was  a  debt  of  the  firm  of  A.  Vaccaro  &  Co.     The 
property  transferred  in  settlement  was  a  part  of  the  partnership  as- 
sets, and  the  transfer  was  made  by  the  surviving  partners  rightfully 
in  possession  thereof,  and  lawfully  entitled  to  close  up  the  partner- 
ship affairs.     If,  therefore,  the  partnership  which  owed  and  paid  the 
debt  to  A.  J.  Vaccaro  was  not  insolvent  at  the  time  of  the  payment, 
it  was  not  an  unlawful  preference,  the  element  of  insolvency  being 
essential  to  constitute  the  transaction  an  unlawful  one.    If  we  are 
to  take  into  consideration  only  the  joint  assets  of  A.  Vaccaro  &  Co., 
the  firm  was  insolvent.    If  we  can  only  add  to  the  partnership  assets 
the  individual  property  of  B.  and  A.  B.  Vaccaro,  the  surviving  part- 
ners, after  providing  for  the  payment  of  their  individual  debts  and 
exemptions,  there  was  a  condition  of  insolvency.     But  if  we  add  to 
the  partnership  assets  the  individual  property  of  all  the  members  of 
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the  firm,  including  the  deceased  partner,  after  deducting  individual 
debts,  and  exemptions,  and  the  dower  of  the  widow  of  the  deceased 
partner,  the  firm  was  not  insolvent.  Each  member  of  the  firm  was 
liable  in  solido  for  the  firm  debts.  It  is  true  that  in  equity  the  in: 
dividual  debts  of  a  partner  are  entitled  to  be  first  paid  out  of  indi- 
vidual property,  and  firm  debts  out  of  partnership  property;  but  in 
each  case  the  surplus  after  providing  for  the  preferred  debt  is  ap- 
plicable to  the  payment  of  debts  of  the  other  class.  This,  too,  is  the 
order  of  payment  prescribed  by  section  5  of  the  bankrupt  act  of 
1898.  The  creditors  of  the  firm  of  A.  Vaccaro  &  Co.  could,  therefore, 
appropriate  to  the  payment  of  their  debts  the  entire  joint  assets  and 
the  surplus  of  the  individual  estates  of  each  member  of  the  firm 
after  deducting  exemptions,  dower,  etc.  There  is  much  in  the  pres- 
ent act  which  tends  strongly  to  sustain  the  contention  that  a  part- 
nership is  to  be  regarded  as  a  persona  or  legal  entity  capable  of  com- 
mitting an  act  of  bankruptcy  in  its  character  as  a  firm,  and  of  being 
declared  bankrupt  as  such,  although  no  ground  might  exist  for  an 
adjudication  against  one  or  more  of  its  members.  Thus  the  word 
"person,"  as  used  in  the  act,  includes  a  partnership.  So  a  "partner- 
ship" may  be  adjudged  a  bankrupt  during  its  active  life  or  after  dis- 
solution, and  before  its  business  is  settled.  Again,  the  act  declares 
that  the  court,  having  jurisdiction  of  one  of  the  partners,  may  have 
jurisdiction  of  all,  "and  of  the  administration  of  partnership  and  in- 
dividual property."  In  Re  Meyer,  39  C.  C.  A.  368,  98  Fed.  976,  the 
court  of  appeals  for  the  Second  circuit  sustained  an  adjudication  of 
bankruptcy  against  a  firm  as  such  where  one  of  the  members  of  the 
firm  was  dead,  and  where  only  one  of  twro  surviving  partners  was 
adjudged  a  bankrupt,  and  further  held  that  the  adjudication  drew  to 
it  the  administration  of  both  the  partnership  assets  and  individual 
estates  of  the  members.  There  is  much  analogy  between  the  provi- 
sions of  section  5  of  the  act  of  1898  and  the  Massachusetts  insolvency 
law  of  1838,  as  interpreted  by  the  Massachusetts  decisions.  Phillips 
v.  Parker,  2  Cush.  175;  Thompson  v.  Thompson,  4  Cush.  127;  Dearborn 
v.  Keith,  5  Cush.  224;  Hanson  v.  Paige,  3  Gray,  239. 

The  question  as  to  whether  a  partnership  is  to  be  regarded  as 
such  an  entity  or  persona  as  to  justify  an  adjudication  of  bankruptcy 
against  it  as  such,  and  irrespective  of  any  adjudication  of  bankruptcy 
against  its  individual  members,  is  one  not  free  from  difficulties,  many 
of  which  are  suggested  by  the  learned  opinion  of  Judge  Hammond  in 
this  case.  This  question  need  not  now  be  decided,  for  we  are  of 
opinion  that  there  can  be  no  adjudication  of  the  bankruptcy  of  the 
firm  of  A.  Vaccaro  &  Co.,  or  of  B.  Vaccaro  and  A.  B.  Vaccaro  as 
partners,  unless  it  is  shown  that  the  partnership  and  the  individuals 
which  composed  the  firm  are  insolvent.  Apart  from  any  consequen- 
ces arising  out  of  the  death  of  A.  Vaccaro,  it  cannot  be  doubted  but 
that  the  insolvency  of  the  firm  and  of  every  member  would  have  to 
be  averred  and  shown  before  the  firm  could  be  adjudicated  bankrupt. 
This  was  the  settled  ruling  under  the  Massachusetts  insolvency  law 
of  1838,  upon  which  much  of  the  bankrupt  act  of  1898  seems  to  have 
been  modeled.    Hanson  v.  Paige,  3  Gray,  239.    The  reason  for  the 


Digitized  by  VjOOQIC 


286  43  C.  C.  A.  REPORTS. 

requirement  is  that  every  member  of  a  partnership  is  liable  in  solido 
for  all  of  the  firm  debts,  regardless  of  any  agreement  between  the 
jmrtners.  The  fact  that  the  individual  debts  of  the  members  of  the 
firm  are  to  be  first  paid  out  of  individual  assets  does  not  affect  the 
question  of  individual  liability.  There  is  a  sense  in  which  a  firm 
may  be  said  to  be  insolvent  where  the  joint  property  is  insufficient 
to  pay  the  joint  debts.  But  if,  in  fact,  there  is  a  partner  whose  indi- 
vidual estate  is  ample  to  pay  the  firm  debts,  as  well  as  his  own,  the 
firm  is  not  insolvent  under  a  law  which  defines  insolvency  as  a  con- 
dition where  the  property  of  the  debtor  at  a  fair  valuation  is  insuffi- 
cient to  pay  his  debts.  This  was  the  rule  upon  which  Judge  Brown 
of  the  Southern  district  of  New  York  proceeded  in  Ke  Blair  (C.  C.) 
99  Fed.  76,  when  he  dismissed  the  petition  of  creditors  <rf  a  partner- 
ship for  an  adjudication  of  bankruptcy  against  the  firm  upon  an 
allegation  that  the  firm  was  insolvent,  but  which  did  not  aver  that 
the  individual  partners  were  insolvent.  Upon  this  subject  the 
learned  judge  said: 

"The  petition  must,  however,  further  show  whether  any  of  the  Individual 
partners  are  solvent.  As  it  stands,  it  is  ambiguous  in  this  regard.  It  avers 
that  the  partnership  is  insolvent';  but  other  statements  seem  to  Intimate 
that  by  that  averment  it  is  Intended  only  to  state  that  the  joint  assets  are  not 
sufficient  to  pay  the  joint  obligations.  No  doubt  a  firm  is  sometimes  said  to 
be  insolvent  when  only  a  deficiency  of  joint  assets  is  meant.  But,  as  each 
partner  is  liable  in  solido  for  the  debts  of  the  company,  so  that  they  are  debts 
of  each  individual  member  as  much  and  as  truly  as  they  are  debts  of  the  firm, 
a  partnership  cannot,  with  strictness,  be  said  to  be  insolvent  while  any  one 
of  the  partners  is  able  to  pay  all  the  firm's  liabilities.  Lowell,  Bankr.  359; 
Hanson  v.  Paige,  3  Gray,  239,  242;  In  re  Beunet.  2  Low.  400,  3  Fed.  Cas. 
209.  By  the  express  provision  of  section  5,  moreover,  the  firm  assets  cannot 
be  administered  in  bankruptcy  if  one  of  the  partners  is  not  adjudged  bankrupt. 
unless  by  his  conseut.  Bank  v.  Meyer  (D.  C.)  92  Fed.  896;  In  re  Meyer,  39 
C.  C.  A.  368,  98  Fed.  976.  "it  is  therefore  required  by  rule  1  of  this  court  that 
the  petition  shall  state  whether  any  partner  not  joining  in  the  petition  Is  sol- 
vent or  insolvent.  Form  2,  moreover,  prescribed  by  the  supreme  court  (18 
Sup.  Ct.  xviii.),  requires  for  an  adjudication  of  'the  firm'  as  bankrupts  a  state- 
ment in  the  petition  that  'the  partners  owe  debts  which  they  are  unable  to  pay 
in  full/  This  necessarily  includes  the  individual  responsibility  of  each,  as  well 
as  their  joint  responsibility;  and  that  form  evidently  contemplates  that  an  ad- 
judication of  the  firm  imports  an  adjudication  of  all  its  members  as  well.'* 

Does  the  fact  that  the  firm  has  been  dissolved  by  the  death  of  A. 
Vaccaro  change  the  necessity  for  such  an  averment  and  proof?  It 
is  said  that  the  bankrupt  court  cannot  administer  the  individual  es- 
tate of  the  deceased  partner.  But  quite  as  much,  and  more,  might 
be  said  in  respect  to  the  individual  estate  of  a  partner  not  adjudged 
a  bankrupt,  for  in  such  a  case  the  solvent  partner  would  not  only 
administer  his  own  estate,  but  be  entitled,  under  section  5,  to  settle 
up  the  estate  of  the  partnership,  accounting  in  the  end  for  the  inter- 
est of  the  bankrupt  partner.  We  are  unable  to  see  that  the  death  of 
one  of  the  partners  should  in  any  wise  affect  the  question  of  the  in- 
solvency of  .the  partnership.  If  the  estate  of  the  deceased  is  solvent, 
— that  is,  able  to  pay  its  own  debts  and  the  debts  of  the  partner- 
ship,— the  partnership  cannot  be  said  to  be  insolvent.  In  consider- 
ing this  question  we  are  to  bear  in  mind  that  the  term  "insolvency" 
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as  used  in  the  act  of  1898  and  as  used  in  the  act  of  18G7  has  not 
the  same  meaning.  Under  the  act  of  1867  it  did  not  mean  an  abso- 
lute inability  to  pay  one's  debts  by  the  application  of  one?s  property 
upon  a  settlement  of  all  one's  affairs,  but  an  inability  to  pay  debts 
in  ordinary  course  of  business.  Insolvency  is  not  dependent  upon 
whether  the  property  liable  to  the  creditors  is  in  the  hands  of  a  liv- 
ing surviving  partner  or  in  the  hands  of  the  administrator  of  a 
dead  one.  The  supreme  test  is  whether  the  aggregate  of  the  debtor  s 
property  at  a  fair  valuation  is  sufficient  to  pay  the  debtor's  debts. 
The  debtor  here  was  the  partnership  as  such  and  the  partners  indi- 
vidually. If  collectively  there  was  property  subject  to  partnership 
debts,  the  partnership  was  not  insolvent.  Whether  a  part  of  that 
property  was  in  the  hands  of  an  administrator  is  a  matter  of  no 
moment.  It  is  no  answer  to  say  that  the  administrator  should  have 
come  forward,  and  paid  the  firm  debts,  and  looked  to  firm  assets  and 
the  individual  estates  of  the  surviving  partners  for  reimbursement. 
That  might  be  a  sufficient  answer  under  the  act  of  1867,  or  under 
the  Massachusetts  insolvency  law,  where  the  failure  to  pay  debts  in 
due  course  of  business  was  an  act  of  bankruptcy.  In  Thompson  v. 
Thompson,  4  Cush.  127,  the  observations  as  to  the  duty  of  the  sol- 
vent partner  to  pay  the  firm  debts  were  based  upon  the  definition  of 
insolvency  under  the  Massachusetts  act  of  1838.  The  decided  and 
clear  weight  of  the  evidence  is  that  the  aggregate  of  the  property  of 
the  firm  and  of  the  individual  estates  of  A.  Vaccaro,  B.  Vaccaro,  and 
A.  B.  Vaccaro,  who  composed  the  partnership,  after  deducting  ex- 
emptions, dower  of  the  widow  of  A.  Vaccaro,  and  making  provisions 
for  the  individual  debts  of  each,  was,  at  "a  fair  valuation,  sufficient 
in  amount  to  pay  all  the  debts  of  the  partnership."  A.  Vaccaro  & 
Co.  were,  therefore,  not  insolvent  on  August  23  or  24,  1900,  within 
the  definition  of  the  bankrupt  act,  and  the  transfer  of  firm  property 
to  A.  J.  Vaccaro  was  not  with  intent  to  prefer  him  over  other  cred- 
itors, and  was  not  an  act  of  bankruptcy.  It  follows  that  the  adjudi- 
cation of  bankruptcy  must  be  reversed,  and  the  petition  dismissed, 
with  costs. 


(103  Fed.  496.) 

INDIANA  NOVELTY  MFG.  CO.  v.  CROCKER  CHAIR  CO. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    June  18,  1900.) 

No.  630. 

Patents— Patentable  Novelty— Bicycle  Wheels. 

The  Marble  patent,  No.  547,732.  for  a  wooden-rim  bicycle  wheel,  which 
differs  from  similar  wheels  previously  made  only  in  making  a  tongued 
and  grooved  joint  between  the  ends  of  the  wooden  rim,  where  they  meet, 
is  void  for  want  of  patentable  novelty,  and  anticipation  in  the  prior  art 
of  joinery. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Wisconsin. 

The  decree  of  the  Circuit  Court  for  the  Eastern  District  of  Wisconsin  appealed 
from  is  one  dismissing  for  want  of  equity  a  bill  to  enjoin  the  appellee  from 
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infringing  Letters  Patent  No.  547,732,  dated  October  8,  1895.  issued  to  George 
W.  Marble  for  a  wooden-rim  bicycle  wheel;  and  Letters  Patent  No.  506.430, 
dated  October  10,  1893,  issued  to  Charles  F.  Harrington  for  a  wheel.  90  Fed. 
488. 

The  Circuit  Court  found  that  both  patents  had  been  anticipated  in  the  prior 
art,  and  were,  therefore,  invalid.  On  the  hearing  of  the  case  in  this  court 
counsel  for  the  appellant  announced  that  in  the  prosecution  of  the  appeal  they 
placed  no  reliance  upon  the  validity  of  the  Harrington  patent;  and  thereupon 
the  appeal  was  argued  solely  upon  the  alii  i  error  of  the  Circuit  Court  in 
holding  the  Marble  patent  to  be  invalid. 

The  effective  portion  of  Letters  Patent  No.  547,732,  (the  Marble  patent),  is  as 
follows: 

"My  invention  relates  to  improvements  in  bicycle  wheels,  and  to  that  par- 
ticular class  of  bicycle  wheels  having  wooden  rims.  Heretofore  wooden  rims 
for  bicycle  wheels  have  usually  been  made  from  a  continuous  or  single  strip  of 
wood  curved  into  the  proper  circular  form  and  having  Its  meeting  ends  skived 
off  at  an  angle  and  overlapped,  forming  an  ordinary  lap-joint,  secured  together 
by  glue  and  sometimes  by  wrapping  with  thread  or  fabric,  or  else  the  wooden 
rims  have  been  built  up  of  a  number  of  thin  strips  glued  upon  one  another. 
Owing  to  the  necessary  curved  cross-section  of  the  rim  to  form  the  annular 
channel  to  receive  the  tire  serious  objections  have  been  found  in  practice  to 
the  composite  or  built-up  rim  composed  of  a  series  of  thin  strips,  and  as  the 
bicycle  wheel  is  of  the  tension-spoke  character,  so  that  its  strength  and  stiff- 
ness depend  upon  the  rigidity  of  the  continuous  or  circular  arch  formed  by  the 
rim  of  the  wheel,  it  is  obvious  that  where  the  wooden  rim  is  made  of  a  single 
solid  strip  of  wood  with  its  meeting  ends  skived  off  and  lapped  together  the 
whole  strain  or  tension  of  the  wheel  must  necessarily  come  upon  this  lap- 
joint  and  tend  to  loosen  the  same  and  destroy  the  wheel  or  cause  the  two  skived 
and  lapped  parts  to  slip  toward  each  other. 

"The  object  of  my  invention  is  to  provide  a  wooden  rim  bicycle  wheel 
wherein  the  rim  may  be  made  of  a  single  solid  strip  of  wood,  and  which  will 
be  of  a  strong  and  efficient  as  well  as  simple  and  cheap  construction,  and 
wherein  the  joint  at  the  meeting  ends  of  the  solid  strip  will  not  tend  to 
weaken  or  diminish  the  natural  strength  of  the  circular  arch,  and  wherein, 
also,  the  tension  and  strain  of  the  wheel  upon  the  arch  will  not  tend  to  loosen 
or  weaken  the  joint  forward  between  the  two  or  more  meeting  ends  of  the 
strip. 

"To  this  end  my  invention  cousists  In  a  bicycle  wheel  having  a  wooden  rim 
composed  of  one  or  more  solid  strips  of  wood,  and  preferably  a  single  solid 
strip,  and  having  its  or  their  meeting  ends  joined  together  by  a  series  of  in- 
terlocking tongues  and  grooves  extending  longitudinally  of  the  strip  or  strips. 
The  meeting  ends  of  the  strip  thus  abut  squarely  together  end  to  end,  so  that 
the  arch  of  the  rim  is  in  fact  as  strong  at  the  joint  as  elsewhere,  and  the  strain 
or  tension  of  the  wheel  upon  the  arch  also  of  course  simply  tends  to  compress 
the  meeting  and  abutting  ends  more  firmly  together,  so  that  the  strain  or  ten- 
sion has  no  tendency  whatever  to  weaken  or  loosen  the  joint.  The  interlocking 
or  interfittlng  tongues  and  grooves  are  preferably  formed  with  parallel  sides, 
though  this  of  course  is  not  an  absolute  essential.  The  abutting  ends  of  the 
interlocking  tongues  and  grooves  are  also  \  referably  square,  but  this  likewise 
is  not  necessary.  The  interlocking  tongues  and  grooves  are  likewise  prefer- 
ably formed  of  the  same  length,  although  the  construction  may  be  varied  in 
this  regard,  if  desired.  The  joint  as  a  whole  or  the  series  of  interlocking 
tongues  and  grooves  are  also  preferably  arranged  to  extend  in  a  band  trans- 
versely or  at  right  angles  across  the  rim,  but  it  will  be  obvious  to  thosewskilled 
in  the  art  that  the  series  of  interlocking  tongues  and  grooves  might*  be  ar- 
ranged to  extend  otherwise  than  square  across  the  rim— as,  for  example, 
diagonally.  It  will  thus  be  seen  that  the  tongued  and  grooved  meeting  ends  of 
the  rim  abut  one  against  the  other,  so  that  the  full  natural  strength  of  the 
circular  arch  is  preserved  at  the  joint  and  so  that  the  strain  or  tension  of  the 
wheel  upon  the  circular  arch  has  no  tendency  to  weaken  or  loosen  the  joint. 
By  means  of  these  Interlocking  tongues  and  grooves  extending  longitudinally 
or  in  the  direction  of  the  rim  at  the  meeting  ends  of  the  strip  I  have  discovered 
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that  an  exceedingly  firm,  strong,  and  durable  wooden  rim  may  be  formed,  hav- 
ing no  tendency  to  work  loose  or  become  weakened  at  the  joints  when  under 
main  or  In  use,  and  wherein,  also,  the  joint  formed  in  the  rim  is  perfectly 
water  tight  so  that  no  moisture  can  work  in  or  through  the  rim  at  the  joint, 
ind  wherein  the  form  of  the  joint  in  no  way  tends  to  weaken  ex  diminish  the 
natural  strength  of  the  arch,  and  wherein,  too,  the  compressing  strain  or  ten- 
sion upon  the  arch  has  no  tendency  to  weaken  or  loosen  the  joint. 

"In  the  accompanying  drawings,  which  form  a  part  of  this  specification,  and 
in  which  similar  letters  of  reference  indicate  like  parts  throughout  all  the 
views,  Figure  1  is  a  side  elevation  of  a  bicycle  wheel  embodying  my  invention. 
Fig.  2  is  an  enlarged  cross-section  taken  on  line  2  2  of  Fig.  1,  and  Fig.  3  is 
an  enlarged  detail  view  showing  in  plan  the  joint  formed  at  the  meeting  ends 
of  the  wooden  rim. 

**In  the  drawings,  A  represents  the  hub  of  a  bicycle  wheel;  B,  its  tension  - 
spokes;  C,  its  elastic  tire,  and  D  its  wooden  rim.  The  rim  D  is  preferably 
made  of  a  single  solid  continuous  strip  of  wood  curved  into  proper  circular 
shape  and  furnished  with  the  annular  channel  or  groove  D',  constituting  the 
seat  for  the  pneumatic  or  other  elastic  tire  C.  This  wooden  rim  is  furnished  at 
its  meeting  ends  with  a  series  of  interfitting  or  interlocking  tongues  and  grooves 
d  d\  extending  longitudinally  or  in  the  direction  of  the  rim.  The  opposite  sides 
d2  da  of  each  of  the  tongues  d  and  of  the  grooves  d'  are  preferably  parallel 
to  each  other  and  to  the  plane  of  the  wheel,  though  the  construction  may  be 
varied  in  this  regard.  The  ends  d»  of  each  of  the  tongues  d  and  of  the  grooves 
d'  are  preferably  square  or  at  right  angles  to  the  direction  of  the  rim,  as  they 
thus  have  a  better  abutment  the  one  against  the  other,  and  produce  no  tendency 
to  spread  apart  or  split  the  rim,  though  the  construction  may  be  varied  in 
this  regard.  The  series  of  interlocking  tongues  and  grooves  d  d  d'  d'  are  ar- 
ranged, preferably,  to  extend  transversely  or  at  right  angles  across  the  rim, 
although  the  construction  may  be  varied  in  this  regard.  The  preferable  con- 
struction is  also  to  make  all  the  tongues  and  their  corresponding  grooves  of  the 
same  length,  although  the  construction  in  this  respect  may  likewise  be  varied. 
The  interfitting  tongues  and  grooves  d  d',  when  properly  interlocked  or  fitted 
together  under  pressure,  are  secured  together  by  glue  or  other  suitable  cement, 
thus  forming  a  firm,  strong,  and  water-tight  joint. 

"Another  advantage  secured  by  my  improved  form  of  wooden  rim  and  con- 
struction of  joint  is  that  the  joint  may  be  so  short  as  to  avoid  the  necessity 
of  making  any  of  the  spoke-holes  or  other  holes  through  it.  Heretofore  the 
length  of  the  joint  has  been  necessarily  such  that  one  or  more  spoke-holes 
most  be  formed  through  it,  and,  as  is  well  known  to  those  skilled  in  the  art, 
wherever  there  is  a  hole  made  through  the  joint  the  tendency  is  for  moisture 
to  work  in  and  in  time  loosen  or  injure  the  glued  or  cemented  joint. 
"I  claim— 

1.  In  a  bicycle  wheel,  the  combination  with  a  pneumatic  or  elastic  tire  and 
snspension  spokes,  of  a  wood  rim  consisting  of  a  solid  strip  of  wood  bent  to 
circular  form,  channeled  on  its  outer  periphery  to  receive  said  tire,  and  haviug 
its  meeting  ends  each  provided  with  a  series  or  multiplioity  of  long  narrow  in- 
ttrfitting  tongues  and  grooves,  glued  together,  extending  longitudinally  of  the 
rim  and  in  the  plane  of  the  wheel,  the  ends  of  the  tongues  on  one  end  of  the 
rim  strip  fitting  or  abutting  against  the  end  or  bottom  of  the  corresponding 
grooves  on  the  other  end  of  the  rim  strip,  whereby  said  rim  is  furnished  with 
means  for  performing  the  triple  functions  of  resisting  collapse  or  compression 
doe  to  the  tension  of  said  suspension-spokes,  of  acting  tensilelj  to  bind  or  hold 
the  parts  of  the  wheel  together,  and  of  resisting  breakage,  flexure  or  displace- 
ment, as  required  in  its  combination  with  said  pneumatic  tire  and  suspension- 
spokes,  substantially  as  specified. 

"2.  In  a  bicycle  wheel,  the  combination  with  an  elastic  tire  and  suspension 
spokes  of  a  wood  rim  serving  to  resist  collapse  or  compression,  tensile  strains, 
and  also  breaking  or  flexure  strains,  and  consisting  of  a  solid  strip  of  wood, 
channeled  on  Its  outer  periphery  to  receive  said  tire,  and  having  its  meeting 
ends  furnished  with  a  series  or  multiplicity  of  interfitting  tongues  glued  to- 
gether, the  glued  side  surfaces  of  said  interfitting  tongues  affording  an  extended 
glue  surface  lying  substantially  in  the  plane  of  the  wheel  and  longitudinally 
43  C.C.A.— 19 
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oMhe  rim  so  as  to  resist  tensile  and  breakage  or  flexure  strains,  substantially 
ai  specified." 

The  drawings  accompanying  the  patent  are  as  follows: 


arv^y 


-35^2. 


The  pertinent  portion  of  Letters  Patent  No.  238,491,  issued  to  G.  E.  Davis, 
March  8,  1881,  to  which  reference  is  made  in  the  opinion  following,  is  as 
follows: 

"My  invention  relates  to  an  improvement  in  chair-seat  frames,  the  object 
being  to  provide  a  novel  means  whereby  the  four  pieces  of  an  ordinary  chair- 
seat  frame  may  be  inflexibly  secured  together  in  such  a  manner  that  it  will 
not,  when  so  constructed,  be  weakened  by  the  insertion  of  the  chair  legs  or 
posts  at  the  point  of  juncture,  that  it  may  withstand  the  straining  tendency 
of  the  flexible  caning,  and  that  it  may  be  capable  of  passing  uninjured  through 
the  various  wrenches  and  strains  to  which  all  chairs  of  this  character  are  sub- 
jected. 

"Third,  the  joint  formed  in  this  old  construction  is  a  square  joint,  and  a 
joint  of  this  kind  is  the  very  one  the  least  adapted  for  its  purpose  here,  as  it 
is  directly  open  to  the  majority  of  strains  and  wrenches  to  which  a  chair  is 
the  most  subject,  all  of  which  have  a  direct  tendency  to  loosen  the  front  and 
back  pieces  of  a  chair-seat  frame,  but  particularly  the  front  pieces,  both 
of  which  front  and  back  pieces  are  secured  to  the  side  pieces  by  a  square 
joint.  The  inner  edges  of  the  frame  pieces  are  perforated  with  small  holes, 
through  which  the  cane-strands  are  passed,  and  as  a  matter  of  course  the 
greatest  strain  will  come  on  the  front  piece,  and,  although  the  leverage  is 
slight,  the  strain  on  the  several  strands,  taken  collectively,  will  exert  a  very 
strong  and  marked  force,  tending  to  raise  the  outer  edge  of  the  upper  face 
of  the  front  frame-piece  and  depress  the  inner  edge  of  the  same.  This  strain 
will,  in  itself  alone,  in  a  short  time  weaken  the  square-joint  connection  and, 
loosen  the  dowel-pins.  Another  frequent  cause  of  breakage  and  defect  in 
chairs  constructed  with  square  joints  is  the  vertically-tilting  strain   caused 
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by  tipping  back  In  them,  at  the  same  time  resting  the  feet  on  the  front  rounds. 
The  chair-legs,  thus  unsupported  and  pressed  inwardly,  will  naturally  tend 
to  pull  the  dowel  pins  from  their  sockets,  and  results  very  often  in  splitting 
the  front  piece  of  the  chair-seat  frame. 

"A  and  B  represent  the  front  and  back  pieces  of  a  chair-seat  frame,  and 
C  and  D  the  side  pieces  thereof.  The  front  piece,  A,  is  mortised  at  both  ends, 
a  b  representing  the  mortises.  Into  those  mortises  fit,  in  snug  connection,  the 
tenons,  c  d,  formed  on  the  front  ends  of  the  side  pieces,  G  D.  It  is  preferred 
to  cut  the  mortises  a  b  rather  deep  and  the  tenons  c  d  correspondingly  long, 
so  that  the  two  pieces  may  become  very  closely  incorporated  with  each  other, 
and  also  to  prevent  a  greater  side  surface  to  the  glue.  When  these  mortised 
and  tenoned  ends  are  driven  together  they  will  form  a  miter-joint;  and  both 
pieces  being  cut  diagonally  to  the  grain  of  the  wood  forming  them,  the  glue 
will  adhere  with  equal  tenacity  to  both  surfaces  presented  and  form  an  ex- 
ceedingly strong  joint,  where,  in  the  old  construction,  as  it  would  only  adhere 
to  one  of  the  two  adjoining  frame  pieces,  its  presence  added  but  little  to  the 
usefulness  and  strength  of  the  chair.  But  this  arrangement  of  long  tenons 
and  deep  mortises,  presenting  a  large  surface  to  the  adhering  action  of  glue, 
and  the  manner  of  cutting  the  frame  pieces  diagonally  to  the  grain  of  the 
wood  and  forming  a  miter-joint,  the  two  pieces  joined  become  so  incorporated 
with  each  other  that  a  hole  for  the  reception  of  the  chair-leg  may  be  bored, 
as  at  E  and  F,  directly  at  the  point  of  juncture  without  impairing  the  value 
and  strength  of  the  connection  and  without  any  danger  of  cracking  either  of 
the  pieces.  Small  holes  e  f  g  h  are  made  in  the  inner  edges  of  the  frame-pieces 
for  the  insertion  of  the  cane-strands  i  I." 

The  drawings  accompanying  the  Davis  patent  are  as  follows: 
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Archery  Bows,  to  which  reference  is  made  in  the  opinion,  were  described  by 
Claude  Thompson  as  follows: 

"Q.  5.  How  were  those  bows  which  were  made  of  two  pieces  constructed? 

"A.  They  were  made  of  two  staves  of  the  wood,  the  upper  stave  of  which 
was  a  trifle  longer  than  the  lower.  These  two  staves  were  joined  in  the  cen- 
ter of  the  bow  or  place  of  hand-grip  by  a  finger  joint  or  saw  Joint,  and  across 
the  back  of  the  bow,  or  rather  a  piece  lengthwise  of  the  bow  the  length  of  the 
joint  in  the  center  was  glued  on.  Around  that  was  wrapped  a  wrapping  of 
hempen  fibres  forming  the  base  of  the  handle.  Around  that  was  glued  a  piece 
of  plush  cloth  making  the  handle  cover. 

"Q.  6.  What  was  the  approximate  length  and  size  of  these  bows? 

"A.  The  approximate  length  was  six  feet.  At  the  center  they  were  probably 
two  inches  in  diameter  tapering  both  ways  gradually  to  probably  a  quarter  of 
an  inch  in  diameter. 

•Q.  7.  And  for  what  were  they  used? 

"A.  They  were  used  for  weapons  of  sport  at  archery  practice  at  targets  or 
as  Implements  of  the  chase. 

"Q.  8.  How  many  jointed  bows,  of  the  description  which  you  have  just  given, 
have  you  examined  so  as  to  know  their  construction  in  detail? 

"A.  Probably  half  a  dozen. 

"Q.  9.  State  whether  or  not  the  bows  which  you  examined  ami  learned  to  be 
constructed  as  you  have  described  were  used? 

"A.  They  were  all  of  them. 

"Q.  10.  Where  were  they  used? 

"A.  They  were  used  in  the  United  States  in  different  parts  of  the  country, 
principally  at  Crawfordsville,  Ind. 

"Q.  11.  And  by  whom  were  they  used,  as  far  as  your  recollection  serves  you? 

"A.  The  ones  that  I  have  examined  particularly  were  used  by  Maurice 
Thompson  and  Will  H.  Thompson,  though  I  may  have  seen  some  and  examined 
them  used  by  others  whom  1  do  not  now  recollect 

"Q.  12.  Maurice  Thompson  is  your  father? 

"A.  He  is. 

"Q.  13.  And  William  H.  Thompson,  of  whom  you  speak,  is  your  father's 
brother? 

"A.  He  is. 

"Q.  14.  At  what  time  or  period  did  you  see  the  kind  of  bows,  which  you  have 
described  as  possessing  a  central  figured,  joint,  used? 

"A.  The  period  covering  from  1872  or  1873  to  1884.  That  is,  they  were 
in  actual  use  during  those  times.  Bows  having  the  same  construction  are  now 
in  my  father's  possession  and  have  been  used  within  the  year." 

The  further  facts  necessary  to  the  decision  of  this  case  are  stated  in  -the 
opinion  of  the  court. 

John  W.  Munday,  for  appellant. 

H.  G.  Underwood  and  E.  H.  Bottum,  for  appellee. 

Before  WOODS,  JENKINS,  and  GROSSCUP,  Circuit  Judges. 

GROSSCUP,  Circuit  Judge,  after  the  foregoing  statement  of  facts, 
delivered  the  opinion  of  the  court,  as  follows: 

While  mere  results  are  not  ordinarily  patentable,  many  construc- 
tions, and  many  processes — simple  and  obvious  enough  when  looked 
at  after  the  occurrence — have  been  held  to  be  patentable  inventions, 
not  so  much  because  the  patentee  exerted  inventive  thought  in  his 
immediate  work  of  construction,  as  because  the  step  taken  lay  toward 
the  creation  of  some  new  aid  to  the  convenience  of  mankind — some 
distinct  addition  to  the  equipment  of  civilized  life.  Such,  for  illus- 
tration, was  Glidden's  barbed  wire  fence,  and  the  Goodyear  hard  rub- 
ber, or  Vulcanite.  The  merit,  attributed  to  this  class  of  invention, 
lies  in  the  end  reached,  rather  than  in  the  means  employed.     In  de- 
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termining  the  validity  of  patents  of  this  character  the  courts  have 
been  liberal  in  their  inclination  to  overlook  the  obviousness  of  the 
means  devised,  in  their  purpose  to  reward,  if  possible,  the  mind  that 
has  added  something  new  to  the  sum  of  valuable  things. 

The  patent  under  consideration  does  not  fall  within  this  class. 
Marble  has  not  introduced  into  the  world  a  new  article,  or  a  new 
means  of  making  an  old  article.  He  did  not  conceive  the  wooden 
bicycle  rim,  or  the  desirability  of  its  having  a  strong,  close  joint. 
The  rim  was  already  in  existence,  and  the  necessity  for  such  a  joint 
was  already  obvious;  and,  in  the  allied  arts,  the  precise  joint,  in  all 
features  of  mechanical  construction,  was  already  at  hand. 

The  cardinal  purpose  of  joints,  in  whatever  use  employed,  has 
always  been  to  resist  strain.  The  principal  strains  upon  the  wooden 
bicycle  rim  may  be  stated  as  follows:  The  vertical  strain  arising 
from  the  load  upon  the  wheel;  strains  not  necessarily  vertical,  but 
in  the  plane  of  the  wheel,  caused  by  hard,  abrupt  contact  with  ob- 
jects in  its  path ;  torsional  strains  due  to  the  sudden  turning  of  the 
wheel  to  maintain  equilibrium;  and  torsional  strains,  frequently 
wrenching  in  character,  caused  by  the  wheel  falling  into  uneven 
places,  such  as  holes  or  ruts.  It  is,  of  course,  impossible  to  precon- 
ceive every  character  of  strain  to  which  the  rim  is  exposed ;  they  run 
in  form,  both  simple  and  compound,  from  the  straight,  steady,  vertical 
strain  upon  an  upright  wheel,  to  the  sharp,  sudden,  transverse  strains 
of  a  falling  wheel,  or  a  wheel  caught  in  a  rut.  They  comprehend,  in 
variety,  perhaps,  and  in  intensity,  a  larger  number  than  any  joint  in 
the  prior  art  was  expected  to  resist;  and  in  that  respect  alone  the 
problem  presented  difficulty. 

This  difficulty  was  sought  to  be  overcome — as  many  such  are — 
not  by  the  invention  of  something  new,  but  by  experimentation  in 
the  adaptability  of  joints  already  well  known.  The  Selection  of 
the  joint  described  in  the  patent  under  consideration  was  the  re- 
sult of  tests  made  of  the  joints  of  the  prior  art.  Marble  searched 
the  old  art  for  the  joint  best  fitted  to  meet  the  required  conditions. 
TV  lap-joint  was  discarded  because  its  ends,  being  nonabutting, 
were  liable,  under  tension  or  sudden  strain,  especially  when  mois- 
tened from  mud  holes  or  wet  grass,  to  loosen  and  slip  toward  each 
other.  It  was  found  that  the  coherence  of  the  glued  surfaces  of  lap- 
joints,  unaided  by  the  shouldering  of  end  against  end,  was  inade- 
quate to  the  strains  imposed.  The  joint  described  in  the  patent 
was  chosen,  chiefly  because  the  ends  of  the  fingers  abutting  squarely 
against  the  ends  of  the  corresponding  groove  brought  to  the  joint 
the  compactness  and  strength  of  shouldering;  because  the  longi- 
tudinal fingers  inserted  into  these  grooves  knit  the  joint  more  closely 
together  against  torsional  strain;  and  because,  perhaps,  the  glued 
surfaces,  being  in  the  plane  of  the  wheel,  exerted  against  vertical 
strain  a  greater  coherency  than  if  they  had  been  transverse  to  the 
plane  of  the  wheel.  But  the  last  consideration  is  not  mentioned 
in  the  patent,  and  would  be  as  inefficient  against  torsional  strains, 
except  for  the  reinforcement  of  the  timber  strength  of  the  fingers, 
ai  were  the  Harrington  glued  surfaces  against  vertical  strains. 
He  joint,  as  a  whole,  as  the  patent  shows,  and  the  nature  of  the 
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problem  required,  was  chosen,  not  for  any  one  reason,  but  for  many 
reasons,  among  them  those  already  pointed  out. 

It  has  already  been  said  that  the  joint  chosen  for  this  new  use 
was  itself  old.  Indisputably,  in  its  precise  mechanical  construc- 
tion, it  has  been  in  constant  use  in  the  allied  arts.  Some  illustra- 
tions have  been  called  to  our  attention.  We  have  incorporated  into 
the  statement  of  facts  but  two — the  Davis  Chair  and  the  Archery 
Bow — not  because  they  stand  alone  in  the  art  of  joinery,  but  be- 
cause they  are  examples  of  many  uses  of  the  same  general  char- 
acter. The  strains  imposed  upon  the  joint  of  the  Davis  Chair  are, 
of  course,  different  in  degree,  and  in  variety,  from  those  upon  the 
rim  of  a  bicycle  wheel;  but  it  is  apparent  that  some  of  them  tax  the 
capacity  of  the  glued  surfaces  to  hold  together;  and  that  the  coher- 
ency of  these  glued  surfaces  is  enhanced  by  the  fact  that  the  strain 
applied  is  in  the  direction  of  the  plane  of  the  joint.  It  makes  no 
difference  that,  ordinarily,  the  strain  of  the  Davis  joint  falls  upon 
the  shouldering  of  the  inner  ends  of  the  interlocking  fingers  against 
the  ends  of  the  corresponding  grooves.  The  fact  remains  that,  in 
the  use  of  the  chair,  there  are  strains  that  tax  the  coherency  of  the 
glued  surfaces.  The  purpose  of  the  chair  joint  is  to  meet  these  strains, 
though  occasional  only,  as  well  as  those  of  a  more  common  character. 

The  strain  upon  an  archery  bow  is  in  the  direct  plane  of  the  sur- 
face of  the  joint.  It  differs  from  like  strains  upon  the  rim  of  a  bicycle 
wheel  only  in  the  fact  that  in  the  bow  the  strain  is  a  more  constant 
one, — not  the  result  of  a  sharp,  abrupt  stroke, — and  that  the  strength 
of  the  joint  is  re-enforced  by  its  wrapping*  But  here,  as  in  the  bi- 
cycle rim,  the  strain  is  borne  by  the  capacity  of  the  glued  surfaces 
to  hold  together. 

But  counsel  for  appellant  insist  that  the  transference  of  this  old 
joint  into  the  uses  of  the  bicycle  rim  is  patentable  invention,  not 
because  the  joint  is  in  any  part  new;  nor  because,  in  its  later  use,  it 
performs  a  function  different  from  that  of  its  prior  uses;  but  solely 
because,  to  use  the  language  of  the  brief: 

"Marble  was  the  first  to  discover  the  highly  important  and  valuable  fact 
that  a  glued  joint  between  two  pieces  of  wood  is  many  times  stronger  against 
breaking  strains  applied  in  the  plane  of  the  joint  than  it  is  against  breaking 
strains  applied  at  right  angles  to  the  plane  of  the  joint." 

We  are  not  convinced  that  Marble  was  the  first  to  understand  this 
fact  in  the  art  of  joinery.  It  is  one,  indeed,  that  seems  obvious  to 
any  mind  giving  it  a  little  thought  It  was,  it  is  true,  not  phrased 
in  so  many  words  by  the  inventer  of  the  Davis  patent,  or  the  designer 
of  the  archery  bow,  or  the  hundred  others  who  have  put  together 
for  similar  purposes  similar  joints;  nor  were  all  the  other  principles 
of  physics  entering  into  the  strength  of  such  joints  specially  pointed 
out.  Upon  what  reasoning  may  we  say  that  the  designers  of  these 
prior  joints,  because  they  omitted  its  mention,  must  have  been  in 
ignorance  of  so  obvious  a  principle?  Would  not  such  reasoning 
attribute  to  men,  who  have  worked  and  thought  in  the  art  of  joinery 
for  centuries,  an  obliviousness  that  is  almost  incomprehensible? 

But  if  omission  of  specific  mention  of  this  so-called  principle  of 
physics  is  proof  that  the  thought  was  not  present  with  the  prior 
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joiners,  upon  what  reasoning  shall  we  accredit  its  presence  to  Marble, 
who,  through  more  than  the  two  hundred  lines  of  his  patent,  makes 
no  mention  of  it,  either  as  a  discovery,  or  as  a  fact.  Pains  are  taken 
by  him  to  point  out  that  the  joint  for  which  he  asks  a  patent  is  strong 
and  efficient;  is  simple  and  cheap  of  construction;  that  the  meeting 
ends  of  the  strips  shoulder,  end  to  end,  so  that  the  arch  of  the  rim 
is  in  fact  as  strong  at  the  joint  as  elsewhere;  that  the  tongued  and 
grooved  meeting  ends  of  the  rim,  extending  longitudinally  and  abut- 
ting one  against  the  other,  make  a  strong,  firm,  and  durable  rim;  and 
that  the  joint  thus  formed  is  perfectly  water  tight.  These  are  all 
advantages  that  Marble  thought  it  worth  while  to  specially  mention, 
and  some  of  them,  such  as  the  square  shouldering  of  the  fingers,  end 
to  end,  were  reiterated;  but  nowhere  is  there  an  allusion  to  a  discov- 
ery that  a  glued  joint  between  two  pieces  of  wood  is  many  times 
stronger  against  breaking  strains  applied  in  the  plane  of  the  joint 
than  it  is  against  breaking  strains  applied  at  right  angles  to  the  plane 
of  the  joint.  If  failure  to  mention  this  principle  of  physics  by  the 
prior  joiners  is  proof  that  they  were  in  ignorance  of  its  existence,  we 
can  see  no  reason  why  a  like  omission  in  the  Letters  Patent  under  con- 
sideration should  not  be  regarded  as  proof  of  a  like  ignorance  upon  the 
part  of  the  patentee.  The  logic  applied  by  counsel  to  the  silence  of 
the  prior  art  results,  when  applied  to  the  Marble  patent,  in  the  com 
piete  undoing  of  the  claimed  discovery.  We  are,  on  the  whole,  con- 
tent to  hold  that  there  is  no  sufficient  evidence,  either  in  the  patent, 
or  in  the  record  before  us,  upon  which  to  predicate  a  finding  that  this 
so-called  principle  of  physics  relating  to  the  strength  of  glued  surfaces 
is  an  original  discovery  of  Marble. 

Laying  aside  this  claim,  then,  as  untenable,  the  question  recurs, 
Does  the  transference  of  this  joint  from  the  older  uses  into  this  later 
use  embody  patentable  invention?  In  both  the  earlier  uses  and  the 
later  the  joint  performs  the  same  function;  in  both  it  is  intended  to 
resist  strains  of  many  kinds,  from  many  directions,  and  of  many 
degrees  of  intensity;  in  both  the  resistance  is  accomplished,  partly 
by  the  ends  of  the  fingers,  and  their  corresponding  recesses  shoulder- 
ing squarely  together;  partly  by  the  strength  that  a  close  knitting  of 
the  timber  accomplishes;  and  partly  by  the  glueing  of  the  surfaces  in 
the  plane  of  the  joint.  The  joint,  as  a  whole,  is  the  old  joint,  put, 
perhaps,  in  its  later  use,  to  the  test  of  severe  strains;  but  bringing 
to  these  tests  n6  element  of  resistance  not  utilized  in  the  older  uses. 
Such  a  joint  is,  in  no  sense,  and  to  no  degree,  a  new  mechanical  means 
unless  it  can  be  said  also  that  a  beam  made  to  resist  one  hundred 
pounds  of  pressure  is  different  from  a  beam  made  to  resist  one  thou- 
sand, in  cases  where  both,  except  in  dimension,  are  mechanically 
the  same. 

The  decree  of  the  Circuit  Court  must  be  affirmed. 
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(103  Fed.  532.) 

BELDING  et  al.  v.  HEBARD. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    July  13.  1900.) 

No.  783. 

1.  State  Boundaries— Line  between  North  Carolina  and  Tennessee. 

It  was  the  evident  intention  of  the  North  Carolina  cession  act  of  17S9. 
.  by  which  Tennessee  was  ceded  to  the  United  States,  to  make  the  crest  of 
the  great  mountain  ranges  extending  across  the  state  in  a  southwesterly 
direction  the  boundary  of  the  ceded  territory,  and  such  intention  must  be 
given  effect  in  determining  the  boundary  from  the  cession  act  and  the  acts 
confirming  its  survey  and  location  in  1S21  by  the  joint  commission,  which 
was  authorized  to  settle,  run,  and  re-mark  the  line  "agreeably  to  the  true 
intent  and  meaning"  of  the  act  of  cession. 

2.  Same— Construction  of  Boundary  Acts. 

The  cession  act  calls  for  certain  well-Known  natural  objects  in  the  bound- 
ary, among  which  is  the  "Great  Iron  or  Smoky  Mountain":  the  next  call 
being,  "thence  along  the  main  ridge  of  said  mountain  to  the  place  where  it 
is  called  'Unicoy'  or  'Unaka'  Mountain."  The  Tennessee  river  crosses 
the  boundary  between  said  two  mountains,  and  the  confirmatory  acts,  after 
locating  the  line  to  Bald-Rock  on  the  summit  of  the  Great  Smoky  Mountain, 
"and  continuing  southwestwardly  on  the  extreme  height  thereof"  to  the 
river,  contain  the  following  call:  "From  Tennessee  river  to  the  main 
ridge,  and  along  the  extreme  height  of  the  same,  to  the  place  where  it  is 
called  'Unicoy'  or  'Unaka'  Mountain."  Immediately  across  the  river  from 
the  point  where  the  line  strikes  it  is  the  end  of  Hangover  ridge,  which 
extends  southwestwardly,  and  constitutes  the  "main  ridge,"  leading  from 
the  river  to  the  Unaka  Mountain.  Along  such  ridge,  within  eight  miles 
from  the  river,  are  found  two  or  three  trees  marked  as  state-line  trees  in 
the  same  manner  as  those  in  other  parts  of  the  boundary.  Another  line, 
designated  by  trees  marked  in  the  same  manner,  is  found  extending  from 
the  mouth  of  Slick  Rock  creek,  which  empties  into  the  river  half  a  mile 
to  the  westward,  extending  up  said  creek  in  a  southwesterly  direction 
some  seven  miles,  thence  westwardly  along  a  spur  to  Fodder  Stack  ridge, 
thence  south  along  said  ridge  until  it  intersects  Hangover  about  eight 
miles  from  the  river.  On  this  line  are  41  trees,  the  most  of  them  along 
or  near  the  creek;  and  all  the  line  trees  on  both  lines  appear  to  have  been 
marked  in  1821.  The  average  height  of  Fodder  Stack  ridge  is  some  800 
feet  less  than  that  of  Hangover.  Neither  the  report  of  the  commission 
nor  the  field  notes  of  the  surveyor  are  in  existence.  Held,  that  the  evi- 
dence afforded  by  the  marked  trees  along  the  westerly  of  the  two  lines 
was  not  sufficient  to  overcome  the  presumption  in  favor  of  the  other  line 
along  Hangover,  arising  from  the  fact  that  it  answered  the  two  principal 
calls  of  the  boundary  acts,— that  for  a  southwestwardly  course,  and  that 
for  the  "extreme  height"  of  the  "main  ridge." 
8.  Same— Controlling  Effect  of  Calls  for  Natural  Objects. 

The  call  in  the  confirmatory  boundary  acts,  "From  Tennessee  river  to 
the  main  ridge,  and  along  the  extreme  height  of  the  same,"  in  the  absence 
of  further  description,  requires  a  straight  line  frqin  the  known  monument 
on  the  north  side  of  the  river  to  the  top  of  the  main  ridge,  and  cannot  be 
answered  by  a  line  running  up  the  valley  of  a  creek  to  the  west  of  such 
ridge  for  several  miles. 

4.  Same. 

It  is  a  universal  rule  that  permanent  natural  objects  called  for  in  a 
boundary  will  control  those  which  are  less  certain. 

5.'  Same— Recognition  and  Acquiescence. 

It  having  been  found  as  a  fact  from  sufficient  evidence  furnished  by  the 
confirmatory  acts  of  the  two  states,  based  on  the  report  of  the  Joint  com- 
mission, and   by  the  natural  objects  therein  designated,   that   the  state 
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boundary  was  actually  run  and  established  along  Hangover  ridge,  that 
boundary  could  not  be  changed  by  the  action  of  the  state  authorities  in 
recognition  of  the  other  line  claimed,  unless  such  recognition  has  been  so 
long  and  continuous  on  the  part  of  both  states  as  to  create  a  mutual  estop- 
pel, and  constitute  an  adoption*  of  such  line  as  the  true  and  established 
boundary.  It  is  not  sufficient  to  create  such  estoppel  or  constitute  such 
adoption  that  the  surveyor  general  of  Tennessee,  in  1836,  stopped  the  sur- 
vey of  lands  adjacent  to  the  boundary  ceded  by  the  Indians  at  the  marked 
line  of  trees  on  Slick  Rock  creek,  and  that  for  that  reason,  and  because  of 
such  marked  trees,  such  line  was  generally  reputed  to  be  the  boundary 
until  1882;  it  appearing  that  no  grants  of  any  of  the  lands  in  the  disputed 
territory-  were  made  by  North  Carolina  prior  to  1853,  and  no  settlers  en- 
tered it  until  1860,  and  very  few  thereafter,  all  of  whom  were  squatters 
without  title,  who  have  claimed  citizenship  in  one  or  the  other  state,  as 
best  served  the  interests  of  their  landlords;  and  that  since  1882  grants 
have  also  been  made  by  Tennessee,  and  opinion  as  to  the  true  boundary 
has  been  divided. 

6.  Federal  Courts— Evidence— Following  State  Decisions.  9 

In  suits  involving  land  titles  the  courts  of  the  United   States  follow 
the  rules  established  by  state  decisions  as  to  evidence. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
ern Division  of  the  Eastern  District  of  Tennessee. 

This  is  a  bill  to  restrain  trespass  and  remove  a  cloud  from  the  title  to  a 
large  tract  of  wild  mountain  land  claimed  to  lie  within  the  Seventeenth  civil 
district  of  Monroe  county,  Tenn.  The  complainant  claims  title  under  a  grant 
from  the  state  of  Tennessee.  The  defendants  claim  title  to  the  same  under  a 
grant  from  the  state  of  North  Carolina.  The  title  turns  tipon  the  location  of 
the  boundary  line  between  the  state  of  North  Carolina  and  the  state  of  Ten- 
nessee, and  the  object  of  the  bill  is  to  have  the  state  line  ascertained  and  de- 
termined between  the  Little  Tennessee  river  and  a  mountain  peak  called 
4<Stratton  Bald,"  a  distance  of  some  seven  or  eight  miles  from  the  point  where 
the  state  line  crosses  the  Little  Tennessee  river.  The  claim  of  the  complainant. 
Charles  Hebard,  is  that  the  said  state  line  crosses  the  Little  Tennessee  river 
about  one-half  mile  below  where  Slick  Rock  creek  runs  into  the  river;  thence 
directly  to  the  Hangover  ridge,  and  along  the  extreme  height  of  that  ridge  to 
its  junction  with  another  ridge  called  the  "Fodder  Stack  Ridge."  This  conten- 
tion, if  sustained,  places  the  lands  lying  between  the  Hangover  ridge  and  Slick 
Rock  creek  within  the  state  of  Tennessee,  and  confirms  the  title  to  Hebard  un- 
der his  Tennessee  grant.  The  defendants,  on  the  other  hand,  contend  that  the 
line  crosses  the  Little  Tennessee  river  at  or  near  the  mouth  of  Slick  Rock  creek, 
and  runs  up  said  creek,  following  its  meanders,  something  over  six  miles;  then 
up  a  ridge  leading  from  the  creek  to  the  Big  Fodder  Stack,  and  then  southwest- 
wardly  with  the  top  of  the  Big  Fodder  Stack  lead  to  its  junction  with  the 
Hangover  lead.  In  other  words,  defendants  insist  that  for  a  distance  of  nearly 
six  miles  the  state  line  follows  Slick  Rock  creek,  and  that  the  lands  lying*  east 
of  the  creek,  and  between  it  and  the  crest  of  the  Hangover  spur,  were  on  the 
North  Carolina  side  of  the  line,  and  therefore  subject  to  grant  by  North  Caro- 
lina. 

The  territory  now  comprising  the  state  of  Tennessee  was  ceded  by  the  state 
of  North  Carolina,  in  1789,  to  the  United  States.  The  cession  act  describes  the 
eastern  boundary  line  as  follows:  "Beginning  on  the  extreme  height  of  the 
Stone  Mountain,  at  the  place  where  the  Virginia  line  intersects  it,  running 
thence  along  the  extreme  height  of  the  said  mountain  to  the  place  where  the 
Wautauga  river  breaks  through  it;  thence  a  direct  course  to  the  top  of  the 
Yellow  Mountain,  where  Brlght's  road  crosses  the  same;  thence  along  the 
ridge  of  said  mountain,  between  the  waters  of  Doe  river  and  the  waters  of 
Rock  creek,  to  the  place  where  the  road  crosses  the  Iron  Mountain;  from  thence 
along  the  extreme  height  of  said  mountain  to  where  Nolinchucky  river  runs 
through  the  same;  thence  to  the  top  of  the  Bald  Mountain;  thence  along  the 
extreme  height  of  the  said  mountain  to  the  Painted  Rock,  on  French  Broad 
river;   thence  along  the  highest  ridge  of  the  said  mountain  to  the  place  where 
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it  is  called  the  'Great  Iron*  or  'Smoky*  Mountain;   thence  along  the  extreme 
height  of  the  said  mountain  to  the  place  where  It  is  called   'Unicoy*   or 
'Unaka'  Mountain,  between  the  Indian  towns  Cowee  and  Old  Ghota;   thence 
along  the  main  ridge  of  the  said  mountain  to  the  southern  boundary  of  this 
state."    The  line  here  to  be  ascertained  is  included  within  the  call  beginning 
"thence  along  the  extreme  height  of  the  said  mountain  to  the  place  where  it  is 
called  Unicoy  or  Unaka  Mountain."    The  mountain  whose  extreme  height  is 
to  be  followed  until  Unaka  Mountain  is  reached  is  the  "Great  Iron  or  Smoky 
Mountain."    The  necessity  for  a  definite  location  and  marking  of  the  line  be- 
came evident  to  both  states,  and  in  1821,  under  acts  passed  by  each  state, 
a  joint  commission  was  appointed  for  the  purpose  of  settling,  running,  and 
re-marking  the  boundary  line.    The  Tennessee  commissioners  were  appointed 
under  an  act  which  provided  that  the  commissioners  should  "settle,  run  and 
re-mark  the  boundary  line  between  this  state  and  the  state  of  North  Carolina, 
agreeably  to  the  true  intent  and  meaning  of  the  said  act  of  the  general  assem- 
bly of  the  state  of  North  Carolina,  entitled:     'An  act  for  the  purpose  of  ceding 
to  the  United  States  of  America  certain  western  lands  therein  described.'  ** 
Acts  Tenn.  1820,  c.  22.  •  The  North  Carolina  act,  providing  for  the  running  of 
the  line,  ^as  substantially  identical  with  the  Tennessee  statute  above  set  out. 
2  Ired.  &  B.  Rev.  St.  N.  C.  p.  94.    The  joint  commissioners  did  run  and  re- 
mark the  line,  and  each  state  passed  an  act  ratifying,  confirming,  and  adopt- 
ing the  line  as  run  and  reported  by  the  commissioners.    Acts  Tenn.  1821,  p. 
45,  c.  35;.  2  Ired.  &  B.  Rev.  St.  N.  C.  p.  96.    The  Tennessee  confirmatory  act  is 
as  follows:  "Be  it  enacted  by  the  general  assembly  of  the  state  of  Tennessee, 
that  the  dividing  line  run  and  marked  by  Alexander  Smith,  Isaac  Allen  and 
Simeon  Perry,   commissioners   for  and  on   behalf  of  this  state,   and  James 
Mebane,  Montfort  Stokes  and  Robert  Love,  commissioners  for  and  on  behalf 
of  the  state  of  North  Carolina,  which  dividing  line,  as  run  by  said  commis- 
sioners, begins  at  a  stone  set  up  on  the  north  side  of  Cataloochee  turnpike 
road,  and  marked  on  the  west  side,  'Ten..  1821,'  and  on  the  east  side,  *N.  C.f 
1821';   running  thence  on  a  southwestwardly  course  to  the  Bald  Rock,  on  the 
summit  of  the  Great  Iron  or  Smoky  Mountain,  and  continuing  southwestwardly 
on  the  extreme  height  thereof  to  where  it  strikes  Tennessee  river,  about  seven 
miles  above  the  old  Indian  town  of  Tallassee,  crossing  Porters  Gap  at  the  dis- 
tance of  twenty-two  miles  from  the  beginning,  passing  Meigs*  boundary  line  at 
thirty-one  and  a  half  miles,  the  Equovettly  path  at  fifty-three  miles,   and 
crossing  Tennessee  river  at  the  distance  of  sixty-five  miles  from  the  beginning: 
from  Tennessee  river  to  the  main  ridge,  and  along  the  extreme  height  of  the 
same  to  the  place  where  it  is  called  the  'Unicoy'  or  'Unaka*  Mountain,  strik- 
ing the  old  trading  path  leading  from  the  valley  towns  to  the  overhills  towns, 
near  the  head  of  the  west  fork  of  Tellico  river,  and  at  the  distance  of  ninety- 
three  miles  from  the  beginning;  thence  along  the  extreme  height  of  the  Unicoy 
or  Unaka  Mountain  to  the  southwest  end  thereof,  at  the  Unicoy  or  Unaka 
turnpike  road,  where  a  corner  stone  is  set  up  marked  Ten.'  on  the  west  side, 
and  4N.  C  on  the  east  side,  and  where  a  hickory  tree  is  also  marked  on  the 
south  side  'Ten.,  101  M..'  and  on  the  north  side  'N.  C,  101  M.,'  being  one 
hunched  and  one  miles  from  the  beginning;    from  thence  a  due  course  south 
two  miles  and  two  hundred  and  fifty-two  poles  to  a  spruce  pine  on  the  north 
bank  of  the  Hiwassee  river,  below  the  month  of  Cane  creek;    thence  up  the 
said  river  the  same  course  about  one  mile,  and  crossing  the  same  to  a  maple 
marked  fW.  D.'  and  'R.  A.,'  on  the  south  bank  of  the  river;  thence  continuing 
the  same  course  due  south  eleven  miles  and  two  hundred  and  seventy-three 
poles  to  the  southern  boundary  line  of  the  state  of  Tennessee  and  North  Caro- 
lina, making  in  all  one  hundred  and  sixteen  miles  and  two  hundred  and  twenty- 
three  poles  from  the  beginning,  and  striking  the  southern  boundary  line  twenty- 
three  poles  west  of  a  tree  in  said  line  marked  '72  M.,'  where  was  set  up  by 
said  commissioners  a  square  post,  marked  on  the  west  side  'Ten.,  1821,'  and 
on  the  east  side  'N.  C,  1821,'  and  on  the  south  side  'G.,'  be,  and  the  same  is 
hereby  ratified,  confirmed  and  established  as  the  true  boundary  line  between 
this  state  and  the  state  of  North  Carolina."    The  boundary  is  described  in  the 
North  Carolina  confirmatory  act  in  words  identical  with  those  used  in  the 
Tennessee  act,  but  concludes  with  these  words:   "The  whole  distinctly  marked 
with  two  chops  and  a  blaze  on  each  fore  and  aft  tree,  and  three  chops  on  each 
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.side  line  tree,  and  mile  marked  at  the  end  of  each  mile."  That  part  of  the 
line  here  involved  begins  with  the  words,  "from  Tennessee  river  to  the  main 
ridge,  and  along  the  extreme  height  of  the  same  to  the  place  where  it  is  called 
the  •Unicoy'  or  TTnaka'  Mountain." 

After  some  evidence  had  been  taken,  the  circuit  court  "ordered  that  the 
cause  be,  and  hereby  Is,  referred  to  Asbury  Wright,  Esq.,  of  Roaue  county, 
Tennessee,  as  special  master,  who  will,  from  the  proof  on  file  and  such  other 
proof  as  shall  be  offered  by  the  parties,  report  to  the  court  the  true  state 
lifle  between  the  state  of  Tennessee  and  the  state  of  North  Carolina,  from  the 
Little  Tennessee  river  to  the  junction  of  the  Hangover  and  Fodder  Stack 
ridges,  as  run  and  located  by  the  commissioners  of  the  states  of  North  Carolina 
and  Tennessee  in  1821,  and  confirmed  by  the  respective  legislatures  of  said 
states."  A  great  mass  of  evidence  was  taken,  and  from  the  entire  evidence  the 
special  master  reported  "that  the  line  between  the  states  of  Tennessee  and 
North  Carolina,  from  the  Little  Tennessee  river  to  the  junction  of  the  Hang- 
over and  Fodder  Stack  ridges,  as  run  and  located  by  the  commissioners  of  said 
states  in  1821,  and  confirmed  by  the  respective  legislatures  of  said  states, 
crosses  the  Tennessee  river  at  the  point  where  it  reaches  the  river  on  the 
northeast  side,  and  from  the  river  runs  up  the  Hangover  lead,  as  shown  on 
complainant's  map,  and  along  the  extreme  heights  of  this  ridge,  *  *  *  to 
the  junction  of  the  Hangover  with  the  Fodder  Stack."  This  report  included 
a  full  finding  of  the  facts  material  to  the  conclusion  reached,  some  of  which 
will  be  hereafter  referred  to.  The  defendants  excepted  generally  and  spe- 
cially to  the  findings  and  conclusions  of  the  master.  These  exceptions  were 
overruled,  and  the  conclusions  of  the  master  adopted,  and  a  decree  pronounced 
establishing  the  title  of  complainant.  From  this  decision  the  defendants  have 
appealed. 

E.  T.  Sanford  and  T.  F.  McGarry,  for  appellants. 
8.  T.  Webb  and  T.  E.  H.  McCroskey,  for  appellee. 

Before  TAFT,1  LURTON,  and  DAY,  Circuit  Judges. 

LURTON,  Circuit  Judge,  after  making  the  foregoing  statement  of 
the  case,  delivered  the  opinion  of  the  court. 

The  intention  of  the  North  Carolina  cession  act  of  1781)  was  to 
make  the  crest  of  the  great  mountain  ranges  extending  across  the 
state  of  North  Carolina  in  a  sou  th  west  ward  ly  direction  the  bound- 
ary line  of  the  ceded  territory.  This  is  most  evident  from  even  a 
casual  reading  of  the  boundary  line  therein  described.  The  Painted 
Rock  on  the  French  Broad  river  is  a  natural  monument  of  great 
notoriety.  From  that  point  the  calls  in  the  cession  act  are,  "Thence 
along  the  highest  ridge  of  said  mountain  to  the  place  where  it  is 
called  the  'Great  Iron'  or  'Smoky'  Mountain;  thence  along  the  main 
ridge  of  said  mountain  to  the  place  where  it  is  called  'Unicoy'  or 
'Unaka'  Mountain,  between  the  Indian  towns  Cowee  and  Old  Chota." 
The  part  of  the  great  mountain  range  called  "Smoky  Mountain"  is 
well  known,  as  is  also  that  part  of  the  same  range  southwest  of 
Smoky  Mountain  called  "Unicoy"  or  "Unaka"  Mountain.  There  is 
no  trouble  about  the  location  of  these  two  great  natural  monuments 
in  the  line.  The  distance  between  the  two  is  not  less  than  50  miles, 
and  the  only  call  which  is  locative  of  the  line  between  the  two  is 
that  the  line  is  to  run  along  "the  extreme  height  of  the  said 
range,  theretofore  called  the  'Great  Iron'  or  'Smoky'  Mountain,  to 
that  part  of  the  range  or  ridge  called  the  'Unicoy,  or  'Unaka'  Moun- 
tain."   The  commissioners  representing  the  two  states  were  not  au- 

*  This  case  was  decided  before  Judge  Taf t  resigned* 
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thorized  to  agree  upon  a  new  boundary,  but  to  "settle,  run,  and  re- 
mark the  boundary  line  *  *  *  agreeably  to  the  true  intent 
and  meaning''  of  the  said  cession  act  of  1789.  It  was  clearly  their 
duty,  to  run  and  mark  a  line  between  the  Great  Smoky  and  Unaka 
Mountains  "following  the  extreme  height"  of  the  mountain  range 
connecting  these  two  prominent  points. 

The  line  located  by  the  commissioners,  as  shown  by  the  two  acts 
adopting  it  as  the  boundary  between  the  two  states,  begins-  at  a 
stone  set  up  on  the  north  side  of  Cataloochee  turnpike,  and  properly 
marked.  The  course  of  the  line  from  that  stone  for  a  distance  of 
101  miles  is  "southwestwardly,"  as  repeatedly  stated  in  the  bound- 
ary acts  referred  to.  From  the  Cataloochee  stone  the  call  is  to  run 
southwestwardly  "to  the  Bald  Rock  on  the  summit  of  the  Great  Iron 
or  Smoky  Mountain,"  and  continuing  southwestwardly  "on  the  ex- 
treme height  thereof  to  where  it  strikes  the  Tennessee  river, 
*  *  *  crossing  Tennessee  river  at  the  distance  of  sixty -fire  miles 
from  the  beginning."  Between  the  Bald  Rock  and  the  Tennessee 
river  several  points  on  the  line  are  called  for,  but  we  need  not  con- 
cern ourselves  with  them,  inasmuch  as  the  line  to  the  Tennessee 
river  is  undisputed,  and  is  not  here  involved.  The  point  where  the 
commissioners'  line  reaches  the  Tennessee  river,  now  known  as  the 
•'Little  Tennessee  River,"  is  one  of  the  fixed  and  settled  questions  on 
this  record.  The  line  on  the  northeast  side  of  the  river  is  well 
located,  and  a  fore  and  aft  state-line  pine  tree  is  standing  very 
near  the  bank  of  the  river,  one-half  mile  below  the  point  where 
Slick  Rock  creek  empties  into  the  river  on  the  opposite  side.  The 
special  master  reports  that  this  pine  tree  on  the  northeast  bank  of 
the  river  is  a  state-line  tree,  marked  as  a  state-line  fore  and  aft 
tree,  the  marks  showing  by  annular  lines  that  it  was  so  marked  in 
1821.  He  also  reports  that  the  parties  agreed  before  him  that  the 
line  was  well  established  to  that  tree.  The  controversy  begins, 
then,  at  the  point  where  the  line  reaches  the  Tennessee  river  at  this 
well-established  monument.  The  next  point  in  the  line  as  located 
by  the  commissioners,  upon  which  all  parties  agree,  is  the  point 
where  two  ridges  make  a  junction  southwest  of  the  Tennessee  river. 
One  of  these  ridges  is  known  as  the  "Hangover"  and  the  other  as 
the  "Fodder  Stack."  This  point  of  junction  is  about  nine  miles 
from  the  fore  and  aft  pine  tree  on  the  northeast  bank  of  the  river. 
The  disagreement  is  as  to  the  true  location  of  the  commissioners* 
line  between  these  two  well-located  points  in  the  line.  Returning 
to  the  line  as  located  by  the  joint  commission,  we  find  the  next  call, 
after  striking  the  Tennessee  river,  is  in  these  words:  "From  Ten- 
nessee river  to  the  main  ridge  and  along  the  extreme  height  of  the 
same  to  the  place  where  it  is  called  the  rUnicoy>  or  HJnaka1  Moun- 
tain." Just  here  it  may  be  observed  that  the  Unicoy  or  Unaka 
Mountain  is  about  15  miles  in  a  southwesterly  course  from  the  junc- 
tion of  the  two  ridges  spoken  of  heretofore.  How  did  the  commis- 
sioners locate  the  line  between  the  Tennessee  river  and  the  Unaka 
Mountain?  It  is  to  be  borne  in  mind  that  their  authority  was  to 
"settle,  run,  and  re-mark"  the  line  "agreeably"  to  the  cession  act. 
The  Tennessee  river  was  a  water  course,  which  cut  a  deep  gorge 
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through  the  main  mountain  range  which  the  line  was  following  be- 
tween the  Smoky  and  the  Unicoy  Mountain.  The  cession  act  placed 
the  boundary  "along  the  extreme  height  of  said  mountain  (that  is, 
the  Great  Smoky)  to  the  place  where  it  is  called  'Unicoy'  or  kUnaka* 
Mountain/'  It  was  the  duty  of  the  commissioners  to  locate  the 
line  "agreeably"  to  this  call.  They  had  been  following  the  extreme 
height  of  the  ridge  between  the  Smoky  and  the  Tennessee  river. 
The  river  cut  through  the  ridge  by  a  deep  gorge,  the  mountain  on 
either  side  gradually  lowering,  and  terminating  at  the  river  in  a 
bluff.  The  last  monument  on  the  northeastern  side  is  a  tree  marked 
as  a  fore  and  aft  tree.  A  fore  and  aft  tree  is  a  tree  in  the  line,  and 
the  chops  are  on  the  sides  showing  the  direction  of  the  line.  The 
chops  on  this  tree  indicated  that  the  line  there  crossed  the  river. 
The  general  course  of  the  line,  as  called  for  by  the  call  which 
brought  the  line  to  the  river,  was  sduthwesterly,  and  this  course 
was  to  be  continued  to  the  TJnaka.  The  course  would,  therefore,  re- 
quire the  line  to  there  cross  the  river,  as  also  indicated  by  the  chops 
on  the  tree.  The  general  direction  of  the  cession  act  would  keep  the 
line  on  the  extreme  height  of  the  mountain  ridge  or  range.  Im- 
mediately across  the  river,  and  in  the  general  course  of  the  line,  was 
the  Hangover  ridge.  This  ridge  is  joined  by  another  ridge  called 
the  "Fodder  Stack,"  some  eight  or  ten  miles  southwest.  Its  height 
increases  after  it  leaves  the  river,  and  the  highest  points  between 
the  river  and  the  junction  with  the  Fodder  Stack  are  the  Hangover 
and  Hao  peaks,  the  former  having  an  altitude  of  about  4,500  feet. 
From  the  point  where  it  is  joined  by  the  Fodder  Stack  ridge  or  spur, 
it  is  admittedly  the  main  ridge,  and  further  southwest  becomes  the 
Unicoy  or  Unaka.  From  the  river  the  general  course  of  Hangover 
is  southwesterly,  and  therefore  in  the  general  course  of  the  line  as 
described  in  the  cession  act.  One-half  mile  below  the  state-line 
fore  and  aft  tree,  a  creek  known  as  "Slick  Rock  Creek"  empties  into 
the  river  on  the  opposite  side.  That  creek  is  some  eight  or  ten 
miles  in  length,  and  has  one  or  more  branches.  A  short  distance 
below  its  mouth  a  low  spur  approaches  the  river,  called  "Slick 
Rock  Spur,"  being  a  spur  of  Fodder  Stack  ridge.  Some  seven  miles 
up  the  creek  another  spur  of  Fodder  Stack  is  found.  The  basin  of 
the  Slick  Rock  is  about  eight  miles  long  and  three  miles  wide.  It 
is  bounded  on  the  south  and  southeast  by  the  Hangover  ridge,  on 
the  north  and  northwest  by  the  Fodder  Stack  ridge,  and  on  the 
north  and  northeast  by  the  Tennessee  river  and  the  Slick  Rock 
ridge.  The  mountains  shutting  it  in  are  from  1,000  to  4,000  feet 
high,  and  the  basin  itself  is  a  rough,  broken  mountain  valley,  al- 
most impenetrable  by  man.  The  master  reports  that  the  Hangover 
ridge  was  the  main  or  highest  ridge,  having  an  average  height  of 
800  feet  greater  than  the  Fodder  Stack. 

It  is  admissible,  in  locating  a  line,  where  a  difficulty  exists  in  identi- 
fying monuments,  natural  or  artificial,  to  run  the  line  in  a  reverse  way, 
if  thereby  doubts  may  be  the  better  solved.  "The  footsteps  of  the 
original  surveyor  may  be  traced  backward  as  well  as  forward."  Avers 
v.  Watson,  137  U.  S.  584,  590,  11  Sup.  Ct.  201,  34  L.  Ed.  803;  Coaf  Co. 
v.  Doran,  142  U.  S.  417, 12  Sup.  Ct.  239,  35  L.  Ed.  1063.     So  any  ascer- 
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tained  monument  may  be  adopted  as  a  starting  point,  where  difficulty 
exists  in  ascertaining  the  lines  of  a  survey  as  actually  run.  Ayers  v. 
Watson,  137  U.  S.  584,  11  Sup.  Ct.  201,  34  L.  Ed.  803.  We  have  two 
established  points  in  the  line  as  actually  run  by  the  state  commission- 
ers of  1821,  between  which  points  the  disputed  line  exists.  One  point 
is  the  fore  and  aft  tree  on  the  northeastern  side  of  the  Tennessee  river, 
and  the  other  is  some  eight  miles  southwest  from  that  tree,  being  the 
well  marked  line  on  the  height  of  Hangover,  where  a  junction  is  made 
with  the  Fodder  Stack  ridge.  If  we  reverse  the  survey,  and  take  this 
junction  of  the  two  ridges,  or  leads,  as  they  are  sometimes  called,  as 
a  starting  point  in  running  backwards,  one  cannot  doubt  but  that  the 
line  should  follow  Hangover  to  the  river.  The  Fodder  Stack  ridge 
would  not  be  observed  by  surveyors  who  had  reached  that  point  while 
following  the  highest  ridge  from  Unicoy  or  Unaka,  for  it  branches  off 
several  hundred  feet  below  the  crest  of  the  Hangover,  and  the  fact 
that  a  spur  was  there  could  only  be  learned  by  going  down  the 
mountain  from  three  to  four  hundred  feet.  To  abandon  the  Hangover 
ip  running  backwards  would  also  involve  a  change  in  direction  from 
northeast  to  north,  and  then  northwest  and  then  west,  and  the  Ten- 
nessee river  would  not  be  reached  at  all  but  by  again  diverging  and 
following  one  or  other  of  two  lateral  spurs.  This  situation  is  most 
plainly  shown  by  the  map  of  appellees,  adopted  by  the  master,  as  cor- 
rectly showing  the  general  course  of  the  ridges  or  leads  at  the  locality 
in  question.    This  map  is  here  shown  upon  a  much  reduced  scale. 

If  the  joint  commissioners  obeyed  the  call  to  follow  the  highest 
mountain  tops,  and  adhered  to  the  course  pointed  out  in  the  cession 
act,  they  undoubtedly  located  the  line  on  the  Hangover;  and  if  we 
follow  the  line  which  they  reported  and  adopted,  whether  we  endeavor 
to  track  them  backward  or  forward,  we  must  conclude  from  the  call 
for  the  "main  ridge"  and  "along  the  extreme  height  thereof,"  in  the 
act  adopting  their  survey,  that  they  did  in  fact  locate  the  line  on  the 
Hangover  between  the  river  and  the  junction  of  the  Hangover  and 
the  Fodder  Stack.  The  Hangover  is  undoubtedly  the  "main  ridge" 
called  for  in  the  survey  made  by  the  commissioners,  and  definitely  lo- 
cates the  line,  unless  there  appears  such  definite  and  positive  evidence 
of  another  and  different  actual  location  of  the  line  as  to  justify  us 
in  finding  that  the  line  as  described  and  located  by  natural  monuments 
is  not  in  fact  the  line  actually  run  and  marked  and  adopted  by  the 
commissioners.  Every  presumption  is  that  the  commissioners  obeyed 
the  directions  of  the  cession  act,  and  so,  also,  every  presumption  is 
that  the  line  as  actually  run,  marked,  and  adopted  was  a  line  which 
conforms  to  the  call  to  follow  the  extreme  height  of  the  "main  ridge" 
from  the  Tennessee  river  to  Unaka. 

But  appellants  say  that  they  have  shown  a  well-marked  line  from 
the  mouth  of  Slick  Bock  creek,  which  follows  the  meanders  of  that 
creek  for  about  seven  miles,  and  then  runs  up  a  spur  of  the  Fodder 
Stack,  and  connects  with  that  ridge  at  the  peak  called  "Little  Fodder 
Stack."  The  Fodder  Stack  ridge  does  not  run  to  the  Tennessee  river 
at  all.  North  of  the  peak  called  "Little  Fodder  Stack"  its  general 
course  is  to  the  northwest.  It  cannot,  therefore,  be  regarded  in  any 
sense  as  the  "main  ridge"  called  for  by  the  survey  of  the  joint  cominis- 
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aion,  irrespective  of  the  fact  already  noticed  that  its  average  altitude 
is  about  800  feet  less  than  that  of  the  Hangover,  which  does  start  at 
the  river  immediately  opposite  the  main  ridge  on  the  northeast  side 
of  the  river,  and  upon  which  the  line  on  that  side  is  confessedly  lo- 
cated. From  the  top  of  the  Fodder  Stack  the  appellants  claim  that 
the  state  line  runs  south  with  the  summit  of  that  ridge  to  its  junction 
with  the  Hangover  ridge,  which  from  there  runs  southwest.  To  sup- 
port this  contention  appellants  rely  upon  the  fact  that  between  the 
mouth  of  Slick  Rock  and  the  junction  of  Hangover  and  Fodder  Stack 
ridges  they  show  41  trees  marked  as  state-line  trees,  and  from  this 
circumstance  they  contend  that  this  was  the  line  actually  marked  by 
the  commissioners,  and  adopted  by  them  as  the  line,  and  that  the  calls 
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for  course  and  the  "main  ridge"  must  yield  to  the  actually  marked 
line.  That  the  commissioners  marked  the  line  run  by  them  is  made 
clear  by  the  existence  of  a  marked  line  over  those  parts  of  the  undis- 
puted line  on  either  side  of  the  place  in  dispute.  The  North  Carolina 
act  of  1821,  adopting  and  confirming  the  survey  of  the  commission, 
concludes  with  the  words,  "the  whole  distinctly  marked  with  two 
chops  and  a  blaze  on  each  fore  and  aft  tree,  and  three  chops  on  each 
side  line  tree."  These  words  of  description  do  not  appear  in  the 
Tennessee  act  of  1821,  and  neither  the  original  report  of  the  commis- 
sioners nor  the  surveyors'  field  notes  are  in  existence.  The  marked 
trees  on  this  line  are  shown  by  blocking  to  have  been  probably  made 
in  1821,  and  correspond  in  appearance  to  those  existing  in  the  undis- 
puted line.  TJhey  are  strangely  scattered  along  the  line  claimed. 
About  one-half  of  the  whole  number  are  found  within  1£  miles  of  the 
mouth  of  the  creek.  Then  for  a  distance  of  3£  miles  not  a  marked 
tree  is  shown,  though  the  line  is  still  in  the  valley,  where  there  was 
and  is  a  great  abundance  of  timber.  Then,  where  the  line  is  claimed 
to  have  left  the  creek,  there  are  found  a  great  number  of  marked  trees 
within  a  short  distance  after  starting  up  a  spur  leading  to  the  Fodder 
Stack,  but  frpm  the  junction  of  this  spur  with  the  Fodder  Stack  to 
the  Hangover  only  two  or  three  trees  are  found.  It  is  most  difficult  to 
account  for  this  line  of  marked  trees,  irregularly  as  they  are  grouped. 
The  probabilities  are  that  they  were  marked  by  the  commission.  For 
what  purpose?  is  the  question.  Their  evidential  value  as  establishing 
the  actual  state  line  is  greatly  impaired  by  the  following  circum- 
stances: (1)  The  line  thus  marked  is  not  upon  the  course  which  is 
called  for  by  the  survey  as  reported  and  adopted.  (2)  It  departs  from 
the  line  of  the  "main  ridge,"  called  for  in  the  commissioners'  survey, 
and  a  natural  monument  of  the  utmost  significance.  When  a  monu- 
ment, natural  or  artificial,  is  called  for,  and  its  identity  is  doubtful, 
great  importance  may  be  properly  attached  to  an  actually  marked  line 
upon  the  ground.  But  in  this  instance  there  was  no  reasonable  doubt 
as  to  the  identity  of  the  "main  ridge"  called  for  in  the  commissioners* 
survey.  The  greater  altitude  of  the  Hangover  ridge,  as  well  as  its 
general  course,  makes  it  most  clear  that  there  could  have  been  no 
difficulty  in  determining  that  the  Hangover,  and  not  the  Fodder  Stack, 
was  the  "main  ridge."  It  is,  therefore,  not  a  case  of  ambiguous  calls, 
or  doubt  as  to  the  identity  of  a  natural  monument  in  the  description. 
The  indisputable  facts  that  the  Hangover  is  much  the  greater  in  eleva- 
tion, was  in  the  direct  course  called  for  by  the  cession  act,  and  was 
indicated  by  the  chops  on  the  established  monument  on  the  north  side 
of  the  river,  leave  no  reason  for  supposing  that  the  commission  mistook 
the  Fodder  Stack  ridge  as  the  "main  ridge,"  and  undertook  to  reach 
it  by  a  line  up  the  creek.  (3)  If  we  adopt  the  Slick  Rock  creek  line, 
we  must  believe  that  the  commissioners  not  only  turned  down  the 
river  at  an  acute  angle  from  the  course  they  had  been  following,  fol- 
lowed the  river  for  half  a  mile,  and  yet  made  ro  call  in  their  report 
which  would  indicate  such  a  departure,  or  that  the  river  was  made  the 
boundary  for  any  part  of  the  line.  (4)  We  must  also  believe  that,  in- 
stead of  following  a  mountain  boundary,  which,  according  to  the  ces- 
sion act,  ran  with  the  summits  of  the  highest  mountains,  they  de- 
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liberately  abandoned  the  heights  of  the  mountain  ranges,  and  followed 
a  water  course  from  its  mouth  for  seven  miles,  and  yet  made  no  men- 
tion of  this  natural  object  in  their  report  whatever.  (5)  The  sig- 
nificance of  these  trees  as  marking  the  state  line  is  also  affected  by  the 
fact  that  other  trees  similarly  marked  are  found  on  the  Fodder  fcStack 
ridge,  which,  confessedly,  are  not  upon  any  line  now  claimed  as  the 
actually  located  state  line.  The  surveyors  who  testify  to  such  trees 
express  the  opinion  that  they  were  marked  to  designate  Indian  trails. 
As  this  whole  region  was  the  habitat  of  the  Cherokee  Indians  at  the 
time  of  this  survey,  in  1821,  it  is  altogether  possible  that  all  of  this 
marking  was  done  by  the  Indians  as  mere  trail  marks,  or  in  a  spirit 
of  imitation,  though  the  stronger  probability  is  that  it  was  tentatively 
marked,  and  then  abandoned  for  the  Hangover  line,  as  the  one  indicat- 
ed by  the  cession  act,  and  the  report  made  accordingly.  (6)  But  the 
significance  of  the  marked  trees  on  the  Slick  Rock  creek  line  is  also 
weakened  greatly  by  the  fact  that  two,  and  possibly  three,  old  marked 
state-line  trees  are  found  on  the  Hangover  line.  One  of  these  trees 
is  a  black  or  red  oak,  and  the  other  a  sourwood.  These  trees  stand 
on  the  summit  of  the  Hangover  ridge.  The  question  as  to  whether 
they  bore  the  proper  marks  for  state-line  trees  marked  in  1821  was 
much  controverted.  The  master,  after  seeing  and  hearing  most  of 
the  witnesses,  and  weighing  the  evidence,  and  seeing  the  blocks  cut 
from  the  oak,  reached  the  conclusion  that  the  marks  were  state-line 
marks  made  in  1821,  and  so  reported.  In  this  conclusion  the  learned 
trial  judge  concurred.  Giving  to  the  finding  of  the  master  the  weight 
properly  attachable  to  it  by  the  well-settled  rule  in  that  regard,  we 
are  unable  to  see  any  solid  ground  for  rejecting  his  conclusion  that 
these  disputed  trees  are  state-line  trees,  and  marked  as  such  in  1821 
bv  the  state  commission.  Kimberly  v.  Armes,  129  U.  S.  512,  9  Sup. 
Ct.  355f  32  L.  E<J.  764;  Medsker  v.  Bonebroke,  108  U.  S.  66,  2  Sup.  Ct. 
351,  27  L.  Ed.  654;  Davis  v.  Schwartz,  155  U.  S.  631,  15  Sup.  Ct.  237, 
39  L.  Ed.  289 ;  Singleton  v.  Felton  (decided  at  this  term  by  this  court) 
101  Fed.  526.1  We  have,  then,  two  lines  run  and  marked.  One  is  the 
better  marked,  possibly  because  it  passed  through  more  timber,  and 
timber  better  adapted  to  carry  the  marks  than  the  other,  which  fol- 
lowed a  rocky,  barren,  mountain  ridge,  where  the  trees,  as  shown  by 
the  evidence,  were  scrubby  and  scarce.  The  other  line,  though  more 
scantily  marked,  is  found  just  where  the  course  and  natural  monu- 
ments called  for  in  the  report  of  the  survey  would  locate  the  line  if 
neither  had  been  marked.  That  the  line  ought  to  run  on  the  extreme 
height  of  the  Hangover  ridge  from  the  Tennessee  river  to  the  Unaka 
Mountain,  if  the  calls  of  the  confirmatory  boundary  acts  of  both  states 
are  to  control,  is  most  evident. 

The  order  of  applying  descriptions  of  boundaries  is  first  to  nat- 
ural objects,  course,  and  distances.  In  Brown  v.  Huger,  21  How. 
306,  318,  16  L.  Ed.  125,  129,  the  court  said: 

"In  ascertaining  the  boundaries  of  surreys  or  patents,  the  universal  rule  is 
this:  that  whenever  natural  or  permanent  objects  are  embraced  In  the  calls 
of  either,  these  have  absolute  control,  and  both  course  and  distance  must  yield 
to  their  Influences." 

i  42  C.  C.  A.  57.  ~~ 
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In  Newson  v.  Pryor,  7  Wheat.  10,  5  L.  Ed.  382,  it  was  laid  down 
as  a  rule  that  the  most  material  and  certain  calls  must  control 
those  that  are  less  certain  and  material.  The  rule  in  Tennessee  is 
not  different.  A  call  for  a  natural  object  will  control  unless  it  is 
shown  that  monuments  of  boundary  were  made  at  the  time  of  the 
execution  of  the  deed,  and  adopted  as  the  boundary.  Massengill  v. 
Boyles,  4  Humph.  206.  In  Bishop's  Lessee  v.  Arnold,  Peck,  360, 
Haywood,  J.,  said: 

"When  the  consideration  of  questions  of  boundary  first  came  before  the 
courts  in  North  Carolina,  it  was  with  difficulty  the  courts  could  bring  them- 
selves to  depart  from  the  calls  of  the  grant,  under  the  rule  of  evidence  that 
parol  proof  should  not  be  received  to  add  to  or  detract  from  a  written  instru- 
ment, and  the  law  to  this  day  is,  if  the  grant  is  intelligible  on  its  face,  it 
must  not  be  departed  from;  but,  many  mistakes  having  intervened  in  making 
surveys,  plats,  and  certificates,  and  filling  the  calls  in  grants,  it  was  at  length 
permitted  to  show  the  mistake  by  proofs." 

The  description  of  the  boundary  as  run  and  marked  by  the  com- 
missioners calls  for  a  course  from  one  natural  object,  the  Tennes- 
see river,  to  another,  the  Unaka  Mountain.  In  the  absence  of  any 
further  description,  the  line  should  be  run  straight  from  one  monu- 
ment to  the  other.  3  Washb.  Real  Prop,  side  p.  632;  Burnett  v. 
Jones,  51  N.  C.  210;  Jenks  v.  Morgan,  6  Gray,  448;  Caraway  v. 
Chancey,  51  N.  C.  364.  The  first  call  in  the  boundary  act  of  both 
states  is  "from  the  Tennessee  river  to  the  main  ridge."  There  are 
no  words  of  intermediate  description.  The  line  should,  therefore, 
be  a  straight  one  from  the  last  monument  on  the  river,  the  fore  and 
aft  pine  tree,  to  the  "main  ridge."  There  being  no  possible  doubt 
as  to  the  identity  of  the  "main  ridge"  referred  to,  there  can  be  no 
doubt  on  the  face  of  the  description  following  that  the  line  should 
then  run  "along  the  extreme  height  of  the  same"  to  the  next  natural 
monument,  to  wit,  "to  the  place  where  it  is  called  the  rUnicoy>  or 
'Unaka'  Mountain."  Finding,  as  we  do,  upon  the  line  thus  located 
by  identified  natural  objects,  two  old  state-line  marked  trees,  mark- 
ed, as  shown  by  blocking  and  examining  the  annular  growth,  in 
1821,  Ave  have  no  difficulty  in  agreeing  that  the  line,  as  run  and 
marked  by  the  commissioners  in  1821  was  the  Hangover  line,  as 
found  by  the  special  master,  and  as  claimed  by  the  appellees.  The 
probabilities  are  that  the  surveyors  tentatively  or  experimentally 
marked  the  line  up  Slick  Eock  creek.  Discovering  that  thereby 
they  made  a  radical  departure  from  the  "extreme  height"  of  the 
mountain  chain  called  for  by  the  cession  act  of  1789,  they  aban- 
doned the  creek,  and  ran,  adopted,  and  reported  the  line  as  run- 
ning along  the  extreme  height  of  the  "main  ridge,"  now  known  as 
"Hangover  Ridge."  This  is  the  only  reasonable  explanation  con- 
sistent with  the  absence  of  descriptive  words  calling  for  a  line  run- 
ning down  the  Tennessee  river,  and  then  up  Slick  Rock  creek.  But 
it  is  insisted  that  the  Slick  Rock  creek  line  has  been  long  recognized 
as  the  line  by  both  North  Carolina  and  Tennessee,  and  by  reputation 
and  adoption  has  come  to  be  the  actual  line,  though  not  originally 
so  run  and  marked.  In  the  case  of  Virginia  v.  Tennessee,  148  IT. 
S.  503,  522,  13  Sup.  Ct.  728,  37  L.  Ed.  537,  where  the  question  was 
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a  disputed  boundary  between  Virginia  and  Tennessee,  the  court 
said: 

"Independently  of  any  effect  due  to  the  compact  as  such,  a  boundary  line 
between  the  states  and  provinces,  as  between  private  persons,  which  has  been 
run  out,  located,  and  marked  upon  the  earth,  and  afterwards  recognized  and 
acquiesced  in  by  the  parties  for  a  long  course  of  years,  is  conclusive,  even  if 
it  be  ascertained  that  it  varies  somewhat  from  the  course  given  in  the  original 
grant;  and  the  line  so  established  takes  effect,  not  as  an  alienation  of  territory,  , 
but  as  a  definition  of  the  true  and  ancient  boundary." 

But  the  court  was  there  considering  the  effect  of  acquiescence 
upon  a  line  run  and  marked  by  the  commission  of  each  state,  which 
had  been  long  recognized  by  both  states  as  the  true  line,  though, 
in  fact,  as  afterwards  discovered,  it  departed  from  the  line  called 
for  in  the  grant  which  ought  to  have  been  pursued.  That  is  not 
this  case.  Upon  the  facts  stated,  the  Hangover  line  was  run,  mark- 
ed, and  adopted  by  the  commissioners  as  the  line  called  for  and  de- 
scribed in  the  cession  act.  From  1821  down  to  1836  there  is  noth- 
ing in  this  record  tending  to  show  that  either  state,  nor  any  persons, 
were  claiming  or  recognizing  the  experimental  line  on  Slick  Rock 
creek  as  the  line.  The  tentative  line  on  the  creek  seems  to  have 
been  first  treated  as  the  state  line  as  late  as  in  the  fall  of  1836,  when 
the  Tennessee  surveyor  general  stopped  a  survey  of  the  Cherokee 
lands  ceded  to  Tennessee  in  that  year,  and  which  included  the  dis- 
puted strip  at  Slick  Rock  creek.  Evidence  as  to  the  reputation  of 
the  creek  line  of  trees  as  marking  the  state  line,  and  of  other  acts 
indicating  a  recognition  of  that  line  as  the  actual  line,  must  be 
unavailing,  unless  it  is  persuasive  enough  to  satisfy  the  legal  mind 
that  the  state  commissioners  ran,  marked,  and  adopted  the  Slick 
Rock  creek  line  as  the  true  line,  although  it  is  a  radical  departure 
from  the  description  in  the  cession  act,  and  contradicted  by  the  de- 
scription they  themselves  reported  of  the  line  they  had  run  and 
adopted;  or  such  evidence  must  show  such  a  long  and  continuous 
recognition  by  both  states  of  the  creek  line  as  to  operate  as  an 
estoppel  to  deny  that  it  was  the  line  run  and  marked  and  adopted 
in  1821.  Let  us  look  at  the  evidence  which  is  to  be  strong  enough 
to  pull  the  line  away  from  the  location  indicated  by  the  natural  and 
definite  monuments  described  in  the  survey.  The  matters  chiefly 
relied  upon  by  appellants  are  these: 

(1)  In  1836  the  Cherokee  Indians  ceded  to  the  United  States  their 
lands  lying  in  both  North  Carolina  and  Tennessee,  and  the  United 
States  ceded  to  Tennessee  the  lands  so  acquired  within  that  state. 
The  Tennessee  legislature,  October  18,  1836,  passed  an  act  consti- 
tuting said  lands  a  surveyor's  district,  to  be  known  as  the  "Ocoee 
District,"  and  directed  the  surveyor  general  of  the  state  to  survey 
said  lands,  and  plat  them  off  into  ranges,  townships,  and  sections. 
The  surveyor  general  accordingly  did  survey  and  plat  said  lands, 
and  the  plat  shows  that  he  stopped  his  survey  at  Slick  Rock  creek, 
and  made  that  the  eastern  boundary  of  the  Ocoee  district.  This 
resulted  in  leaving  unsurveyed  a  strip  of  the  Cherokee  lands  lying 
between  the  creek  and  Hangover,  some  three  miles  wide  and  six 
miles  long,  and  is  the  land  now  in  dispute.  Until  1854  there  was 
no  law  under  which  the  unplatted  Ocoe*  lands  could  be  granted. 
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But  in  1854  an  act  was  passed  providing  for  the  entering  and  grant- 
ing of  lands  in  the  Ocoee  district,  "whether  the  same  appeared  on 
the  map  of  the  district  or  not."  Acts  Tenn.  1854,  c.  22.  The  de- 
fendants below,  by  authority  of  this  act,  entered  the  lands  now  in 
controversy  in  1882,  and  carried  them  into  a  grant  in  1892. 

(2)  A  direct  consequence  of  the  omission  of  the  surveyor  general 
to  survey  and  plat  the  land  east  of  the  creek  was  to  give  rise  to  the 
reputation  of  the  creek  as  the  state  line,  although  it  is  not  so 
shown  by  his  plat,  nor  by  any  report  made  by  him.  The  fractional 
sections  in  the  Ocoee  district  bounded  on  the  creek  were  granted  by 
Tennessee  as  fractional  sections,  though  none  of  the  grants  call  for 
the  creek  as  the  state  line.  The  subsequent  deeds  of  the  grantees 
do  frequently  refer  to  the  creek  as  the  state  line,  though  none  of 
these  fractional  sections  appear  to  have  been  conveyed  by  deeds  so 
describing  the  creek  earlier  than  1853. 

(3)  In  1837,  North  Carolina  made  provision  for  the  sale  of  the 
lands  acquired  by  her  through  the  Cherokee  cession,  but  no  surveys 
or  grants  within  the  disputed  lines  were  made  by  that  state  before 
1853.  Two  entries  of  land  appear  to  have  been  made  under  North 
Carolina  entries  in  1853,  another  in  1859,  and  in  18G0  grant  No. 
2,784,  for  14,800  acres,  was  issued  to  Gilbert  and  Peet,  under  an 
entry  made  in  1853,  and  surveyed  in  1856,  under  which  grant  the 
appellants  claim. 

(4)  To  further  support  the  claim  that  the  creek  has  been  recog- 
nized as  the  state  line,  the  defendants  sought  to  prove  by  one  Jones 
certain  declarations  made  to  him  by  one  Thos.  Hensley,  deceased, 
that  he  (Hensley)  had  been  with  the  surveyor  general's  party  a 
part  of  the  time  when  the  Ocoee  district  wap  surveyed,  and  that 
Hensley  said  the  survey  was  stopped  at  the  creek  because  it  was 
the  state  line.  This  was  rejected.  Hensley's  connection  with  the 
party  of  the  surveyors  was  not  shown,  and- his  declaration  amount- 
ed to  nothing  more  than  the  statement  of  his  opinion  on  the  sub- 
ject. As  the  declaration  of  a  deceased  person  touching  the  location 
of  a  disputed  boundary,  it  was  possibly  competent,  under  the  Ten- 
nessee decisions  holding  that  the  declarations  of  deceased  persons 
as  to  the  location  of  a  boundary  line  of  land,  made  previous  to  the 
litigation,  are  competent.  Beard  v.  Talbot,  Cooke,  142;  Holland 
v.  Overton,  4  Yerg.  486;  McCloud  v.  Mynatt,  2  Cold.  163.  In  a  suit 
involving  land  titles,  the  courts  of  the  United  States  follow  state 
decisions  upon  questions  of  evidence.  Clement  v.  Packer,  125  U. 
S.  309,  8  Sup.  Ct.  907,  31  L.  Ed.  721;  Avers  v.  Watson,  137  U.  S. 
584,  596,  11  Sup.  Ct.  201,  34  L.  Ed.  803.  There  was  admitted  in  evi- 
dence, under  the  rule  stated  above,  evidence  as  to  the  declarations 
of  several  deceased  persons,  some  of  whom  claimed  to  have  been 
with  the  state  commission  of  1821,  as  to  their  understanding  of  the 
location  of  the  line  on  Slick  Rock  creek.  There  was  conflicting  evi- 
dence locating  the  line  by  reputation.  There  was  little  in  all  this 
of  any  moment.  The  line  at  the  point  ran  through  an  uninhabited 
wilderness,  almost  inaccessible.  The  fact  of  a  visible  line  of  mark- 
ed trees  on  Slick  Rock  creek,  observed  by  a  few  adventurous  hunt- 
ers, would  naturally  start  the  tradition  that  the  state  line  was  on 
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the  creek.  The  same  fact  doubtless  influenced  the  surveyor  gen- 
eral, and  his  omission  to  plat  the  lands  east  of  the  creek  would  con- 
firm the  reputation  of  that  line.  Not  more  than  a  half  dozen  per- 
sons are  shown  to  have  ever  lived  within  the  disputed  lines,  and 
there  is  a  conflict  as  to  whether  they  regarded  themselves  as  living 
in  Tennessee  or  North  Carolina  until  after  1882,  when  they,  or  the 
greater  number,  being  mere  squatters,  began  to  hold  under  one  or 
other  of  the  contending  titles,  and  to  locate  the  line  to  suit  their 
landlords.  None  of  them  go  back  beyond  the  North  Carolina  grant 
under  which  appellants  claim,  which  bears  date  in  1860.  Since 
1882,  when  appellees  obtained  their  grant  from  Tennessee,  most  of 
these  inhabitants,  if  not  all,  have  attorned  to  appellees,  and  have 
since  voted  in  Tennessee,  and  hold  themselves  out  as  citizens  of  the 
Seventeenth  civil  district  of  Monroe  county,  Tenn.  No  active  exer- 
cise of  jurisdiction  over  the  disputed  territory  is  shown  by  either 
state,  aside  from  the  issuances  of  entries  or  grants  to  any  who  chose 
to  apply.  As  the  greater  part  of  their  large  grant  is  indisputably 
in  North  Carolina,  the  appellants  have  paid  taxes  on  the  whole  in 
that  state.  The  fact  is  that  the  locus  in  quo  is  so  inaccessible,  so 
worthless  for  agricultural  purposes,  and  so  uninhabited,  as  to  make 
the  active  exertion  of  jurisdiction  by  either  state  of  no  consequence. 
The  land  is  now  supposed  to  be  valuable  for  timber  and  mining 
purposes,  hence  the  present  suit. 
To  sum  up  the  case: 

1.  The  calls  of  the  cession  act  of  1789,  if  followed,  would  locate  the 
line  on  the  Hangover  ridge. 

2.  The  legislation  of  both  states,  providing  for  the  survey  and  mark- 
ing of  the  line,  required  the  commissioners  to  locate  the  line  described 
by  the  cession  act. 

3.  The  calls  of  the  confirmatory  acts  of  1821  of  both  states,  if  fol- 
lowed, locate  the  line  on  Hangover. 

4.  The  commissioners  did  run  and  mark  a  line  on  Hangover,  and  two 
state-line  trees  are  identified  and  established  as  state-line  trees  on  that 
ridge. 

5v  The  commissioners  also  ran  and  marked  a  line  along  Slick  Bock 
creek,  which  connects  ultimately  with  the  Hangover  line  at  the  junc- 
tion of  the  Fodder  Stack  with  Hangover. 

6.  Between  1821  and  1836  the  disputed  strip  between  these  lines 
was  a  part  of  the  land  occupied  by  the  Cherokee  Indians,  who  in  that 
year  ceded  their  land  to  the  United  States;  the  Cherokee  lands  on  the 
North  Carolina  side  being  subsequently  ceded  to  North  Carolina,  and 
those  within  Tennessee  to  the  latter  9tate. 

7.  Between  1836  and  1853  the  disputed  region  was  an  uninhabited 
wilderness,  and  neither  state  actively  asserted  any  jurisdiction. 

8.  In  1836,  Tennessee  caused  the  Cherokee  lands  ceded  to  her  to 
be  laid  off  into  a  land  district  called  the  "Ocoee  District.,,  The  sur- 
veyor general  omitted  to  plat  or  survey  the  lands  between  the  marked 
line  on  Slick  Rock  creek  and  Hangover,  and  bounded  his  survey  by 
Slick  Rock  creek. 

9.  Between  1853  and  1882  grantees  under  Tennessee,  in  conveying 
fractional  sections  within  the  Ocoee  district,  described  Slick  Rock 
creek  as  the  state  line. 


Digitized  by  VjOOQIC 


310  43  C.  C.  A.  REPORTS. 

10.  After  the  Ocoee  survey,  in  1836,  and  down  to  1882,  the  marked 
line  on  Slick  Bock  creek  was  reputed  to  be  the  state  line. 

11.  Between  1853  and  1860  North  Carolina  entries  and  grants  were 
made  between  the  two  lines. 

12.  In  1854,  Tennessee,  by  law,  provided  for  the  entering  and  grant- 
ing of  lands  in  the  Ocoee  district,  whether  platted  and  surveyed  or 
not,  though  the  act  did  not  assert  that  there  were  such  unsurveyed 
lands. 

13.  In  1882  the  entries  under  which  the  complainants  claim,  or  a 
part  of  them,  were  made  within  the  disputed  lines,  and  in  1892  the 
complainants'  grantors  obtained  a  grant. 

14.  After  1882  there  was  a  divided  opinion  and  reputation  as  to  the 
location  of  the  state  line,  and  since  that  time  the  few  inhabitants  have 
voted  and  paid  taxes  in  Tennessee,  though  the  appellants  have  paid 
taxes  on  their  grant  in  North  Carolina, 

15.  The  region  remains  almost  uninhabited  and  inaccessible.  Neith- 
er state  is  shown  to  have  exercised  jurisdiction  over  it  save  by  issuing 
entries  and  grants  as  stated. 

16.  The  true  line,  as  actually  located  in  1821,  was  the  Hangover  line. 

17.  There  has  been,  on  the  evidence  in  this  record,  no  such  long 
and  continued  recognition  or  acquiescence  in  the  tentative  line  on 
Slick  Rock  creek  as  to  justify  this  court  in  saying  that  it  has  been 
adopted  as  the  actual  line  so  long  as  to  stand  for  a  definition  of  the 
true  and  ancient  boundary.  The  conclusions  and  findings  of  the 
master  upon  the  principal  points  in  the  case  are  not  shown  to  have 
been  so  plainly  erroneous  as  to  justify  us  in  overturning  his  con- 
clusions as  to  the  existence  of  the  marked  state-line  trees  on  the  Hang- 
over, nor  as  to  the  fact  that  the  Hangover  was  palpably  the  "main 
ridge"  called  for  in  the  commissioners'  report  and  survey. 

The  case,  on  the  whole,  is  one  not  free  from  doubts  engendered  by 
the  existence  of  the  marked  line  on  Slick  Rock  creek  and  its  apparent 
recognition  by  the  Tennessee  surveyor  general  as  the  state  line.  The 
result  reached  by  the  special  master,  and  confirmed  by  a  most  careful 
and  conscientious  trial  judge,  is  a  result  which  on  the  whole  is  most 
consonant  with  the  calls  in  the  cession  act  and  the  subsequent  con- 
firmatory boundary  acts.  The  evidence  relied  upon  to  deflect  the 
boundary  from  the  line  so  plainly  described  by  both  acts  settling  the 
boundary  is  not  so  conclusive  as  to  require  us  to  reverse  the  action  of 
the  circuit  court.    The  decree  will  therefore  be  affirmed. 


(102  Fed.  48.) 

BRADFORD  v.   HANOVER    FIRE   INS.    CO.   OF   CITY   OF   NEW   YORK. 

(Circuit  Court  of  Appeals,  Third  Circuit.    May  14,  1900.) 

No.  25. 

1.  Principal  and  Agent—Liability  of  Principal  for  Torts  of  Agent. 

A  principal,  authorized  to  countersign  and  Issue  policies  of  an  insur- 
ance company,  cannot  be  held  responsible  for  the  act  of  his  agent  in 
forging  his  signature  to  a  policy,  and  delivering  the  same  without  his 
consent,  ratification,  or  knowledge,  unless  upon  some  ground  of  estoppel.* 


i  See  note  at  end  of  case. 
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2.  Same— Estoppel  of  Principal  to  Repudiate  Act  of  Agent—Apparent 
Scope  of  Agency. 

Defendant,  who  was  an  insurance  agent,  and  as  such  intrusted  by 
plaintiff,  an  insurance  company,  with  policies  which  he  was  authorized 
to  countersign  and  issue,  employed  a  clerk  in  his  office  who  was  author- 
ized by  him  "to  solicit  insurance,  to  collect  premiums,  and  to  deliver 
policies."  Such  clerk  forged  defendant's  signature  to  a  policy  of  plain- 
tiff, delivered  the  same,  and  collected  the  premiums  thereon,  but  did  not 
report  the  fact  to  defendant,  who  had  no  knowledge  of  it  until  after 
the  Insured  property  had  been  destroyed  by  fire,  and  the  issuance  of  the 
policy  was  not  reported  to  plaintiff.  So  far  as  appeared,  defendant  had 
no  prior  cause  to  distrust  the  integrity  of  the  clerk.  Held,  that  defendant 
had  not  clothed  the  clerk  with  any  apparent  authority  by  which  he  could 
be  bound  by  the  act  of  the  clerk  in  signing  the  policy,  or  in  delivering  a 
forged  policy,  and  that  he  had  been  guilty  of  no  act  of  negligence  which 
estopped  him  to  repudiate  the  acts  of  the  clerk  as  his  agent,  and  that 
such  acts  were  not  binding,  therefore,  either  upon  him  or  upon  the  com- 
pany. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Pennsylvania. 

Joseph  M.  Swearingen,  for  plaintiff  in  error. 
Henry  Hice,  for  defendant  in  error. 

Before  DALLAS  and  GRAY,  Circuit  Judges,  and  BRADFORD, 
District  Judge. 

DALLAS,  Circuit  Judge.  The  proceeding  under  review  is  an  ac- 
tion of  tort.  It  was  brought  by  an  insurance  company,  the  defend- 
ant in  error,  against  the  plaintiff  in  error,  to  recover  "damages  re- 
sulting from  the  defendant's  negligence  and  misfeasance  in  the  dis- 
charge of  his  duties  as  agent  of  the  plaintiff  company  in  the  busi- 
ness of  insuring  the  owners  of  property,  real  and  personal,  from  loss 
by  fire."  The  cause  of  action  as  more  specifically  alleged  was  that, 
although  the  defendant  had  been  instructed  to  insure  no  potteries, 
"yet  the  said  defendant,  well  knowing  his  instructions  and  his  duty 
in  the  premises,  and  wholly  disregarding  the  same,  negligently, 
wrongfully,  and  fraudulently  issued"  a  policy  of  the  plaintiff  com- 
pany, insuring  the  owners  of  a  certain  pottery  against  loss  thereof 
by  fire.  The  plea  was  "Not  guilty."  In  pursuance  of  a  stipulation 
in  writing,  the  cause  was  tried  by  the  court  without  the  interven- 
tion of  a  jury,  and  the  facts  were  found  to  be  as  follows: 

"(1)  By  an  instrument  dated  April  20,  1887,  the  defendant  was  appointed 
and  constituted  the  agent  of  the  plaintiff  company,  with  authority  to  receive 
proposals  for  insurance  against  loss  and  damage  by  fire  in  New  Brighton, 
Pa.,  and  vicinity,  to  fix  rates  of  premium,  to  receive  moneys,  and  to  counter- 
sign, issue,  and  renew  policies  of  insurance,  signed  by  the  president  and 
attested  by  the  secretary  of  the  plaintiff  company,  subject  to  the  rules  and 
regulations  of  said  company  and  such  instructions  as  might  from  time  to 
time  be  given  by  its  officers.  The  defendant  immediately  accepted  this  ap- 
pointment, and  thereafter  acted  thereunder  as  the  plaintiff's  agent. 

"(2)  The  defendant  maintained  an  office  at  New  Brighton,  Pa.,  for  the  con- 
duct of  the  insurance  business,  he  being  agent  for  several  insurance  compa- 
nies, and  In  the  prosecution  of  said  business  the  defendant  had  in  his  em- 
ployment one  H.  N.  W.  Hoyt,  who  not  only  did  all  the  clerical  work  of  said 
office,  but  also  made  daily  reports  of  business  to  the  plaintiff's  general  agents 
for  the  state  of  Pennsylvania  at  Wllkesbarre,   and  further,   in  the   regular 
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course  of  business  and  with  the  defendant's  knowledge  and  by  his  authority. 
solicited  insurance,  collected  premiums,  and  from  time  to  time  delivered  pol- 
icies of  insurance  to  the  persons  insured. 

"(3)  The  Mayer  pottery  works,  situate  in  Beaver  Falls,  Pa.,  in  the  vicinity 
of  New  Brighton,  had  been  insured  by  policies  aggregating  the  sum  of  $15.- 

000,  issued  by  companies  other  than  the  plaintiff  company,  and  these  policies 
the  insured  had  procured  through  the  defendant  as  the  representative  of  the 
companies.  Shortly  before  July  1,  1896,  Joseph  Mayer,  one  of  the  proprie- 
tors of  those  works,  addressed  a  letter  to  the  defendant  at  New  Brighton, 
calling  his  attention  to  the  fact  that  these  policies  would  expire  on  the  last- 
mentioned  date,  and  desiring  information  whether  he  (the  defendant)  would 
continue  the  insurance  in  companies  represented  by  him.  In  response  to  this 
letter  the  said  H.  N.  W.  Hoyt  visited  said  Mayer,  and  informed  him  that 
the  policies  would  be  renewed;  and  on  July  1,  1896,  said  Hoyt,  acting  on 
behalf  of  the  defendant  brought  to  said  Mayer  and  delivered  to  him  six 
policies  of  insurance,  amounting  together  to  $15,000,  against  loss  by  fire  upon 
the  said  pottery  works  and  the  contents  thereof.  One  of  the  policies  of  in- 
surance so  delivered  by  said  Hoyt  to  said  Mayer  was  policy  No.  307.7S2  of 
the   Hanover  Fire   Insurance   Company   (the  plaintiff   company),   dated    July 

1,  1896,  signed  by  the  president  and  attested  by  the  secretary  of  the  com- 
pany, and  purporting  to  be  countersigned  by  Thomas  Bradford,  the  defend- 
ant, as  agent  of  the  company,  whereby,  in  consideration  of  the  premium 
of  $37.50,  that  company  insured  J.  &  E.  Mayer  and  the  Mayer  Pottery  Com- 
pany, Limited,  for  the  term  of  one  year  from  July  1,  1806,  against  loss  by 
fire  to  an  amount  not  exceeding  $2,500  to  the  Mayer  pottery  works,  to  wit, 
the  pottery  buildings  and  the  contents  of  the  same. 

"(4)  On  the  8th  day  of  July,  1896,  the  insured  mailed  a  check  for  $225, 
the  amount  of  the  premiums  on  said  six  policies,  payable  to  the  order  of 
Thomas  Bradford,  in  a  letter  addressed  to  him  at  New  Brighton.  .  On  July 
11,  1896,  this  check,  indorsed  by  said  Hoyt  thus:  'For  the  credit  of  Thomas 
Bradford,  Agent,'  was  deposited  by  Hoyt  In  the  defendant's  bank,  to  the 
credit  of  the  defendant  as  agent,  in  his  bank  account  as  agent  The  check 
was  paid  by  the  drawer  to  the  bank. 

"(5)  Such  risks  as  that  covered  by  said  policy  No.  307.782  on  July  1,  1896, 
were  and  long  had  been  prohibited  by  the  plaintiff  company,  and  the  de- 
fendant knew  of  this  prohibition.  Long  before  July  1,  1896,  the  defendant 
had  received  instructions  from  the  plaintiff  company,  through  its  proper  offi- 
cers, not  to  insure  potteries. 

"(6)  Said  policy  No.  307,782  was  not  countersigned  by  the  defendant  per- 
sonally, but  said  Hoyt  countersigned  the  policy  for  and  in  the  name  of  the 
defendant,  by  writing  the  defendant's  name  at  the  proper  place.  This  he  did 
without  authority  from  the  defendant,  and  without  the  defendant's  knowl- 
edge. Hoyt  delivered  said  policy  to  Mayer  without  the  defendant's  consent 
or  knowledge.  The  defendant  had  no  knowledge  that  this  policy  had  been 
Issued  until  after  the  fire  and  loss  hereinafter  to  be  mentioned. 

"(7)  The  issuing  of  said  policy  No.  307,782  to  J.  &  E.  Mayer  and  the  Mayer 
Pottery  Company,  Limited,  was  not  reported  to  the  plaintiff  company,  and 
the  plaintiff  had  no  knowledge  whatever  of  the  transaction  until  after  the 
fire  and  loss  had  occurred. 

"(8)  On  October  21,  1896,  the  said  insured  property  of  J.  &  E.  Mayer  and 
the  Mayer  Pottery  Company,  Limited,  was  destroyed  by  fire. 

"(9)  Afterwards  suit  was  brought  In  the  court  of  common  pleas  of  Beaver 
county,  Pa.,  at  No.  224  of  March  term,  1897,  by  J.  &  E.  Mayer  and  the 
Mayer  Pottery  Company,  Limited,  against  the  Hanover  Fire  Insurance  Com- 
pany (the  plaintiff  here),  upon  the  said  policy  of  insurance  No.  307.782.  On 
January  28,  1898.  upon  trial  by  jury,  a  verdict  therein  was  rendered  In  favor 
of  the  plaintiff  in  the  sum  of  $2,529.20,  and  on  February  8,  1898,  judgment 
was  entered  on  the  verdict  against  the  defendant  therein  in  the  sum  of 
$2,529.20  and  costs,  $43.16.  On  February  10,  1898,  the  defendant  therein 
paid  to  the  plaintiff  therein  the  amount  of  the  judgment  and  costs,  namely 
$2,572.36. 

"(10)  Thomas  Bradford,  the  defendant  here,  was  not  notified  by  the  Han- 
over Fire  Insurance  Company  to  defend  the  said  suit  against  the  company 
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opon  the  policy  No.  307,7S2:  but  at  the  trial  of  that  action  he  was  called  as  a 
witness  for  the  defense,  and  testified." 

The  court  below  rightly  held  that  it  was  open  to  the  defendant 
to  show  that  the  insurance  company  was  not  liable  upon  the  policy 
in  question,  and  therefore  no  question  is  presented  under  the  tenth 
clause  of  the  foregoing  findings;  but  upon  the  facts  stated  in  the 
preceding  clauses  judgment  was  entered  in  favor  of  the  plaintiff 
for  $2,803.87,  and  we  are  now  to  consider  whether  or  not  this  judg- 
ment was  well  founded  in  point  of  law.  The  learned  judge  based 
it  upon  two  grounds,  and,  as  there  is  no  other  upon  which  it  could 
have  been  rested,  we  may  dispose  of  the  case  by  examining  those 
grounds  separately. 

1.  The  principal  is  civilly  responsible  for  some,  but  not  for  all,  acts 
of  his  agent.  This  responsibility  extends  to  the  tortious  acts  of  the 
agent,  but  only  where  they  are  committed  for  the  principal's  purposes 
and  by  his  authority,  either  actual  or  apparent,  or  where  he 'ratifies 
them,  or  accepts  and  retains  some  benefit  from  them.  Flower  v.  Rail- 
road Co.,  69  Pa.  St.  210;  Coal  Co.  v.  Heeman,  86  Pa.  St  418;  Brunner 
v.  Telegraph  Co.,  151  Pa.  St.  447,  25  Atl.  29;  Hower  v.  Ulrich,  156 
Pa.  fit.  412,  27  Atl.  37.  In  England,  the  principal's  liability  is,  per- 
haps, somewhat  more  restricted.  In  his  work  on  the  Law  of  Torts, 
Pollock  (Webb's  Ed.  p.  388)  defines  it  thus: 

"The  necessary  and  sufficient  condition  of  the  master's  responsibility  is 
that  the  act  or  default  of  the  servant  or  agent  belonged  to  the  class  of  acts 
which  he  was  put  in  the  master's  place  to  do,  and  was.  committed  for  the 
master's  purposes." 

But  the  decisions  of  the  courts  of  this  country  have,  we  think, 
settled  the  rule  in  accordance  with  our  statement  of  it,  and  with  this 
in  mind  we  pass  to  the  consideration  of  the  facts  of  the  case. 

The  declaration  alleged  that  "the  defendant  negligently,  wrong- 
fully, and  fraudulently  issued  the  said  policy";  and  upon  the  truth 
of  this  allegation  the  existence  of  the  asserted  right  of  recovery  was 
absolutely  dependent.  Did  the  facts  as  found  maintain  it?  Bradford, 
personally,  "did  not  disregard  his  instructions,  nor  did  he  negligently, 
wrongfully,  or  fraudulently  issue  or  cause  to  be  issued  the  policy  of 
insurance  now  in  controversy ."  This  the  court  found  in  its  answer  to 
one  of  the  points  submitted.  Bradford,  therefore,  did  not  himself 
commit  the  tort  which  was  the  basis  of  the  action.  Did  he  do  so 
by  another?  Hoyt,  the  actual  tort  feasor,  was  the  agent  of  Bradford, 
with  authority  "to  solicit  insurance,  to  collect  premiums,  and  to  de- 
liver policies."  He  forged  the  signature  of  Bradford  to  the  policy, 
and  he  delivered  that  policy  as  and  for  a  genuine  one.  But  Bradford 
was  not  responsible  for  these  unlawful  acts  merely  because,  for  law- 
ful purposes,  Hoyt  happened  to  be  his  agent.  To  make  him  respon- 
sible for  them  something  more  was  requisite,  and  none  of  the  condi- 
tions necessary  to  charge  him  was  made  to  appear.  Neither  of  the 
wrongful  acts  was  committed  for  his  purposes.  The  motive,  what- 
ever it  was,  was  not  his,  but  Hoyt's.  It  is  also  clear  that  Bradford 
neither  expressly  authorized  them,  nor  ratified  them,  nor  consented  to 
profit  by  them. 
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But  it  is  insisted  that  they  were  perpetrated  in  the  line  of  Hoyt's 
employment,  and  with  Bradford's  apparent  authority,  and  this  con- 
tention presents  the  only  serious  question  which  is  involved  in  the 
point  now  under  consideration.  Hoyt  was  not  in  fact  authorized  to 
sign  Bradford's  name,  and  the  scope  of  his  actual  employment  em- 
braced the  delivery  only  of  policies  which  Bradford  himself  had  signed. 
The  signature  in  question  was  not  so  written  as  to  indicate  that  it 
was  made  for  Bradford,  but  as  if  made  by  him.  It  was  simply  a 
forgery.  There  was  no  assumption  nor  pretense  of  authority  for  it, 
and  it  is  quite  impossible  to  perceive  that  such  authority  apparently 
existed.  The  specific  offense  of  Hoyt  was  one  which  Bradford  him- 
self was  incapable  of  committing,  and  the  act  of  the  agent,  therefore, 
was  one  which  the  principal  not  only  could  not  have  been  justified 
in  doing,  but  could  not  possibly  have  done.  Seeber  v.  Bank  (C.  C.) 
77  Fed.  957.  Nor  was  Bradford  responsible  for  Hoyt's  delivery  of 
this  policy.  He  was  authorized  to  deliver  genuine  policies, — not  spu- 
rious ones;  and  of  this  particular  transaction  Bradford  had  no  knowl- 
edge until  after  the  fire  and  loss  had  occurred.  If  the  forgery  had 
been  known  by  those  to  whom  the  policy  was  delivered,  they  cer- 
tainly would  not  have  been  warranted  in  accepting  it  upon  the  supposi 
tion  that  its  delivery  was  sanctioned  by  Bradford,  or  that,  in  making 
it,  Hoyt  was  acting  within  the  apparent  scope  of  his  employment.  On 
the  contrary,  they  must  inevitably  have  seen  that  Bradford  had  not 
authorized  it,  and  that  Hoyt  was  grossly  transcending  the  limits  of 
his  agency.  The  imposition  which  was  consummated  by  the  delivery 
had  its  inception  in  the  forgery,  and  by  that  alone  was  the  delivery 
made  possible.  Bradford  did  not — manifestly  could  not — authorize 
the  forging  of  his  own  signature;  and,  this  being  so,  we  are  unable  to 
discern,  in  his  delegation  of  power  to  deliver  policies  bearing  his  genu- 
ine signature,  any  apparent  authority  for  the  delivery  of  one  falsely 
and  feloniously  subscribed.  In  short,  we  are  of  opinion  that,  as  Hoyt's 
principal,  Bradford  could  be  held  liable,  if  at  all,  only  upon  the 
theory  that  the  agency  of  Hoyt  vested  in  him  authority  to  sign  the 
name  of  Bradford;  and  as  such  authority,  either  actual  or  apparent, 
did  not  exist,  it  remains  only  to  consider  whether  Bradford  is  pre- 
cluded from  repudiating  the  transaction  which  Hoyt  fraudulently 
effected. 

2.  'When  any  person,  under  a  legal  duty  to  any  other  person  to  con- 
duct himself  with  reasonable  caution  in  the  transaction  of  any  busi- 
ness, neglects  that  duty,  and  when  the  person  to  whom  the  duty  is 
owing  alters  his  position  for  the  worse  because  he  is  misled  as  to  the 
conduct  of  the  negligent  person  by  a  fraud  of  which  such  neglect  is  in 
the  natural  course  of  things  the  proximate  cause,  the  negligent  person 
is  not  permitted  to  deny  that  he  acted  in  the  manner  in  which  the 
other  person  was  led  by  such  fraud  to  believe  him  to  act."  Stephen, 
Ev.  art.  102.  This  statement  was  intended  (see  note  38)  to  properly 
apply  the  doctrine  of  estoppel  in  pais  to  the  case  of  a  negligent  act 
causing  fraud,  and  we  think  that  it  does  so.  The  vital  principle  of 
that  doctrine  is  that: 

"He  who,  by  his  language  or  conduct,  leads  another  to  do  what  he  would 
not  otherwise  have  done,  shall  not  subject  such  person  to  loss  or  injury  by 


Digitized  by  VjOOQIC 


BRADFORD   V.   HANOVER    FIRE    IN8.  CO.  315 

disappointing  the  expectations  upon  which  he  acted."    Dickerson  v.  Colgrove, 
100  U.  S.  580,  26  L.  Ed.  6ia 

And,  in  a  case  like  the  present,  it  is  essential  to  the  estoppel  that 
the  person  sought  to  be  estopped  shall  be  legally  chargeable  with 
negligence  which  in  the  natural  course  of  things  caused  the  other 
person  to  be  misled  to  his  prejudice;  and  negligence  in  fact  is,  as 
to  this  point,  the  specific  wrong  expressly  alleged  in  the  declaration. 
But  in  what  respect  was  Bradford  negligent?  The  learned  judge 
of  the  circuit  court  placed  his  liability  upon  the  ground  that  he  had 
4iput  the  wrongdoer  in  a  position  of  trust  and  confidence,  and  thus 
enabled  him  to  perpetrate  the  wrong."  We.  cannot  assent  to  this. 
It  was  not  pretended  that  Bradford  was  not  duly  careful  in  employ- 
ing Hoyt  or  in  retaining  him  in  his  employment.  So  far  as  appears, 
no  ground  existed  for  suspecting  that  he  would  abuse  any  confidence 
which  was  or  might  be  reposed  in  him.  Moreover,  the  signing  of 
Bradford's  name  was  not  confided  to  him,  nor  had  Bradford  done 
anything  to  make  it  appear  that  it  was.  The  policy  was  not  ac- 
cepted in  reliance  upon  any  seeming  or  supposed  authority  of  Hoyt 
to  sign,  but  under  the  belief  that  Bradford  had  signed  it;  and  this 
misleading  belief  was  caused,  not  by  any  negligent  act  or  omission 
of  Bradford,  but  solely  by  the  personal  criminal  conduct  of  Hoyt. 
Bradford,  it  is  true,  had  made  Hoyt  his  agent;  but  surely  negli- 
gence cannot  be  imputed  to  him  upon  that  ground  alone.  Such 
agencies  are  by  no  means  uncommon,  and  the  reported  cases  ex- 
hibit many  instances  of  them.  There  was  no  more  reason  for  sup- 
posing that  the  agent  in  this  instance  would  be  guilty  of  forgery 
than  of  any  other  offense,  and  his  principal  was  under  no  obligation 
to  prevent  his  commission  of  crime.  The  whole  duty  of  Bradford 
in  the  matter  was  to  see  to  it  that  no  negligence  of  his  own  should, 
through  any  wrongdoing  of  Hoyt,  occasion  injury  to  another,  and 
this  duty  does  not  appear  to  have  been  violated. 

The  true  test  of  liability  under  this  head  was  correctly  applied 
by  the  supreme  court  of  Pennsylvania  in  Leas  v.  Walls,  101  Pa.  St. 
57.  In  that  case  one  person  had  procured  another  to  sign  a  prom- 
issory note,  partly  printed  and  partly  in  writing.  In  the  form  used 
there  was  a  long  blank  for  the  insertion  of  the  amount.  The  person 
who  obtained  the  note  had,  before  its  execution,  inserted  in  this 
blank  the  written  word  "eight"  and  had  filled  up  the  remaining 
portion  of  the  blank,  except  a  small  space  immediately  after  that 
word,  with  a  scroll  terminating  with  the  printed  word  "dollars"; 
but,  after  execution,  he  added  to  the  word  "eight"  the  letter  "y," 
so  that,  as  thus  alterated,  it  read  "eighty"  dollars.  The  action  was 
brought  by  a  bona  fide  purchaser  of  the  note  for  value  and  before 
maturity,  and  yet  the  finding  of  the  jury  that  there  was  no  lack 
of  ordinary  care  on  the  part  of  the  maker  of  the  note  was  ex- 
pressly approved  by  the  supreme  court,  and  the  judgment  for  de- 
fendant, which  was  entered  upon  that  verdict,  was  affirmed.  In 
its  opinion,  after  referring  to  some  of  its  earlier  decisions,  the  court 
said: 

"These  cases  do  not  decide  that  the  maker  would  be  bound  to  a  bona  fide 
holder  on  a  note  fraudulently  altered,  however  skillful  that  alteration  might 


Digitized  by  VjOOQIC 


3 1 G  43  C.  C.  A.  REPORTS. 

be,  provided  that  he  had  himself  used  ordinary  care  and  precaution.  He 
would  no  more  be  responsible  upon  such  an  altered  instrument  than  he  would 
upon  a  skillful  forgery  of  his  handwriting.  *  *  *  In  the  common  ex- 
perience of  men,  very  few  persons  write  their  words  so  closely  together  that 
a  single  letter  cannot  be  added  at  the  end  of  one  of  them  without  attracting 
attention." 

And  common  experience,  we  think,  equally  supports  our  belief 
that  no  man  of  ordinary  prudence  would  think  of  taking  any  pre- 
caution to  preclude  such  a  forgery  of  his  signature  as  that  for  which 
the  plaintiff  in  error  in  this  case  has  been  charged  with  respon- 
sibility. 

We  have  examined  a  number  of  authorities,  including  those  men- 
tioned in  the  opinion  of  the  court  below  and  the  additional  cases 
cited  by  counsel;  but  we  do  not  deem  it  necessary  to  further  ex- 
tend this  opinion  by  reviewing  them.  It  is  enough  to  say  that  we 
have  given  them  careful  consideration,  and  are  entirely  satisfied 
that,  as  a  whole,  they  show  the  law  to  be  in  accordance  with  the 
views  we  have  expressed.  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  will  be  remanded  to  that  court,  with  direc- 
tion to  enter  a  judgment  for  the  defendant  in  the  action. 

NOIE. 

Liability  of  Principal  for  Torts  of  Agent. 

1.  Fraud. 

[a]  (IT.  S.  C.  C,  Cal.,  1900)  Where  it  was  a  part  of  the  regular  business  of 
a  telegraph  company  to  transmit  money -order  messages  between  banks,  such 
company  is  liable,  both  under  the  general  principles  of  law  and  under  Civ. 
Code  Cal.  {?  2338,  relating  to  the  liability  of  principals,  to  a  bank  for  a  loss 
occasioned  by  its  payment,  without  negligence,  of  such  an  order  which  was 
forged  and  transmitted  in  the  usual  manner,  through  the  company's  regular 
agents,  by  an  operator  in  its  employ,  whose  duty  it  was,  under  his  employ- 
ment, to  transmit  such  messages.  In  such  case,  the  act  of  the  agent  in  trans- 
mitting the  false  message,  although  fraudulent  and  unauthorized  by  his 
principal,  was  within  the  apparent  scope  of  his  employment,  and,  if  the  mes- 
sage had  been  genuine,  would  have  been  within  his  actual  authority,  and  it 
was  only  by  reason  of  his  employment  that  he  was  enabled  to  consummate 
the  fraud.— Bank  of  Palo  Alto  v.  Pacific  Postal  Tel.  Cable  Co.,  103  Fed.  841. 

I  hi  (U.  8.  C.  C.  N.  Y.,  1892)  A  principal  is  civilly  liable  for  the  fraud  and 
deceit  of  his  agent  which  was  committed  for  the  principal  in  the  course  of 
and  as  a  part  of  the  agent's  employment,  and  within  the  scope  of  his  author- 
ity, though  the  principal  did  not  in  fact  authorize  the  practice  of  such  an  act 
—Bank  v.  Dun,  51  Fed.  160,  distinguishing  Kennedy  v.  McKay  (1881)  43  N. 
J.  Law,  288. 

Ic]  (U.  S.  C.  C,  Tenn.,  1897)  A  joint  owner  of  real  estate,  who  consents  to 
the  listing  thereof  by  his  co-owner  with  real-estate  agents  for  sale,  receives 
part  of  the  consideration,  and  never  repudiates  the  sale  made  by  the  agents 
after  discovering  that  they  were  guilty  of  fraud,  is  estopped  to  deny  con- 
nection with  the  fraud,  but  will  be  held  liable  only  to  the  extent  of  the 
benefit  actually  received.— Alger  v.  Anderson,  78  Fed.  729. 

[d]  (Ind.  Sup.  1888)  False  representations  of  an  agent,  in  the  scope  of  his 
authority,  bind  the  principal;  and  if,  without  authority,  he  makes  representa- 
tions of  a  material  character  while  acting  for  the  principal,  the  latter  will  be 
bound  thereby,  if  he  afterwards  ratifies  and  receives  the  benefit— Du  Souchet 
v.  Dutcher,  15  N.  E.  459,  113  Ind.  249. 

|e]  (Ind.  App.  1891)  A  principal  is  bound  by  the  fraudulent  representations 
of  his  agent,  whether  general  or  special,  if  the  business  with  reference  to 
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which  the  representations  were  made  was  within  the  scope  of  his  authority. 
— Beem  v.  Lockhart,  27  N.  B.  239,  1  Ind.  App.  202. 

[f]  (N.  J.  Oh.  1900)  Where  a  trust  company  held  a  mortgage  to  secure 
bonds  issued  by  a  foreign  corporation,  by  the  terms  of  which  the  bonds 
were  to  be  delivered  to  the  corporation  and  to  the  holders  of  other  bonds  in 
exchange  for  bonds  previously  issued,  and  the  trust  company  was  not  re- 
quired to  sell  the  bonds,  it  was  not  a  trustee  for  the  bondholders,  and  hence 
was  not  liable  for  false  representations  of  its  clerk  in  the  sale  of  part  of  the 
bonds  pledged  to  secure  a  loan  to  the  corporation  while  such  clerk  was  acting 
as  agent  of  the  corporation.— Folhemus  v.  Trust  Co.,  45  Atl.  534. 

[g]  (N.  J.  Ch.  1900)  Where  defendant  held  bonds  of  a  foreign  corporation 
as  security  for  a  loan,  under  an  agreement  that  they  should  be  surrendered 
as  the  corporation  might  sell  them,  and  that  the  proceeds  of  the  sale  should 
be  applied  in  liquidation  of  the  debt,  and  plaintiff  was  induced  to  purchase 
some  of  the  bonds  by  defendant's  clerk,  by  false  representations  that  they 
were  first  mortgage  bonds,  defendant  was  not  liable  for  the  loss  sustained, 
since  the  clerk  in  such  transaction  acted  for  the  corporation,  and  not  as  de- 
fendant's agent.— Polhemus  v.  Trust  Co..  45  Atl.  534. 

[h]  (X.  Y.  Com.  PI.  1895)  A  provision,  in  a  contract  procured  by  the  agent 
of  one  of  the  parties,  that  such  party  "will  not  be  held  responsible  for  any 
agreement  *  *  *  not  expressed  on  this  contract  in  writing,"  does  not  re- 
lieve him  from  liability  for  the  fraudulent  representations  of  nls  agent  made 
within  the  scope  of  his  apparent  authority.— Smith  v.  Hildenbrand,  30  N.  Y. 
Supp.  485,  15  Misc.  Rep.  129. 

[i]  (Tex.  Civ.  App.  1879)  A  principal  is  liable  for  misrepresentations  made 
by  his  agent,  though  they  are  not  authorized  by  him.— Halsell  v.  Musgraves, 
24  S.  W.  358,  5  Tex.  Civ.  App.  470. 

[J]  (Wis.  Sup.  1889)  Where  an  agent  for  the  sale  of  land,  with  the  knowl- 
edge and  consent  of  his  principal,  employs  another  to  show  the  property  to  a 
purchaser,  and  the  latter  agent  fraudulently  directs  a  third  person  having  no 
knowledge  of  the  fraud  to  show  the  wrong  land,  the  principal  is  liable  to  the 
purchaser  for  the  consideration  paid.— McKinnon  v.  Vollmar,  43  N.  W.  800, 
75  Wis.  82,  6  L.  R.  A.  121. 

[k]  (Wis.  Sup.  1892)  A  plaintiff  can  recover  the  difference  of  value  be- 
tween lots  purchased  by  him  and  other  lots  of  greater  value,  which  he  was 
led  to  suppose,  by  the  false  representations  of  defendants'  agent,  that  he  was 
buying,  where  defendants,  who  were  the  vendors,  after  knowledge  of  the 
fraud  of  the  co-defendant,  their  agent,  who  pointed  out  the  situation  of  these 
more  valuable  lots,  representing  them  to  be  those  which  he  had  purchased, 
ratified  his  acts  and  retained  the  proceeds  of  the  sale.— Ounther  v.  Ullrich. 
52  N.  W.  88,  82  Wis.  220,  following  Castenholz  v.  Heller,  51  N.  W.  432,  82 
Wis.  30. 

[1]  (Wis.  Sup.  1900)  M.,  employed  as  special  agent  by  plaintiff  to  sell  land 
for  $525  per  acre,  conceived  the  idea  of  organizing  a  corporation  to  purchase 
it.  and,  to  that  end,  interested  W.  with  him;  they  agreeing  that  it  should  be 
conveyed  to  the  corporation  for  $000,  and  then  to  divide  the  difference  be- 
tween that  and  the  $525  per  acre.  W.  proceeded  to  organize  the  corporation, 
and  engaged  H.  to  assist;  agreeing  to  give  him  one-half  his  profits.  W.  and 
H.  represented  to  S.  that  the  land  could  be  got  for  $600  an  acre,  and  agreed 
that,  if  he  would  assist  In  syndicating  it  at  $750,  he  should  have  one-third 
the  difference.  W.,  H.,  S.,  and  others  subscribed  for  stock:  the  others  not 
knowing  that  the  land  could  be  got  for  less  than  $750  per  acre.  After  the 
subscriptions  were  obtained,  and  pending  organization  of  the  corporation,  on 
the  representation  of  W.  that  the  time  in  which  purchase  could  be  made  at 
$750  was  about  expired,  it  was  arranged  that  S.  should  take  title,  to  hold  for 
the  others  until  organization  was  completed.  After  completion  of  organiza- 
tion, S.  turned  over  the  title  to  the  corporation.  Held  that,  the  organization 
of  the  corporation  not  being  within  the  scope  of  M.'s  special  agency,  plaintiff, 
who  had  no  knowledge  of  M.'s  plans,  and  did  not  share  in  the  profits,  was  not 
responsible  for  his  acts  in  connection  therewith,  or  for  the  acts  of  any  others, 
so  that  S.  or  the  corporation  could  not  be  granted  a  rescission  of  the  sale.— 
Godfrey  v.  Schneck,  81  N.  W.  650,  105  Wis.  508. 
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2.  Conversion, 

[a]  (X.  Y.  Com.  PI.  1894)  Where  defendants  delivered  to  their  clerk,  for 
return  to  plaintiff,  securities  held  as  collateral  to  a  claim  against  plaintiff,  and 
the  clerk  converted  them  to  his  own  use,  defendants  are  liable,  though  tiie 
clerk  presented  a  forged  check,  which  he  stated  was  given  by  plaintiff  to  dis- 
charge his  liability  and  release  the  securities.— Briggs  v.  Jones,  28  X.  Y.  Supp- 
709,  8  Misc.  Rep.  261. 

3.  Assault 

[a]  (111.  App.  1895)  A  principal  is  not  liable  for  the  act  of  his  agent  who. 
in  endeavoring  to  collect  a  disputed  account,  makes  a  willful  and  malicious 
assault  on  a  bystander.— Callahdn  v.  Hyland,  59  111.  App.  347. 

4.  Libel 

[a]  (Tex.  Civ.  App.  1898)  It  is  not  within  the  scope  of  a  fire  insurance 
agent's  duties  to  furnish  the  public,  outside  of  his  business  relations,  with  in- 
formation as  to  a  document  containing  a  description  of  buildings  in  his  com- 
munity, and  for  what  purposes  they  were  occupied,  and  his  action  in  so  doin^ 
will  not  render  his  principal  liable  for  libel  by  such  publication.— Sehulze  v. 
Jalonick,  44  S.  W.  580,  18  Tex.  Civ.  App.  296. 

5.  Malicious  Prosecution. 

[a]  (111.  App.  1898)  Authority  to  cause  the  arrest  of  a  person  who  mali- 
ciously injures  a  machine,  not  in  the  presence  of  such  agent,  is  not  within  the 
scope  of  an  agent  with  authority  to  sell,  lease,  and  collect  pay  for  machines, 
so  as  to  render  his  principal  liable  in  an  action  for  malicious  prosecution. — 
Manufacturing  Co.  v.  Hancock,  74  111.  App.  556. 

Lb]  (Md.  App.  1897)  A  turnpike  company  is  not  liable  for  false  arrest  and 
malicious  prosecution  of  an  individual  on  a  charge  of  defrauding  such  com- 
pany of  tolls,  preferred  by  a  gate  keeper,  where  It  appears  that  such  gate 
keeper  was  not  expressly  authorized  to  cause  the  arrest,  and  that  the  com- 
pany had  not  adopted  or  ratified  such  act— Turnpike  Road  v.  Green,  37  Atl. 
642,  86  Md.  161. 

[c]  (Minn.  Sup.  1898)  Defendant  appointed  a  state  agent  to  solicit  life  in- 
surance, authorizing  him  to  appoint  local  agents,  expressly  providing  that  he 
should  be  responsible  for  the  acts  and  doings  of  such  agents.  Maliciously  and 
without  probable  cause,  he  procured  the  arrest  and  imprisonment  of  an  agent 
of  his  own  appointment  for  embezzling  defendant's  funds.  Defendant  never 
authorized,  participated  in,  or  ratified  such  act.  Held,  that  defendant  was  not 
liable —Larson  v.  Association,  73  X.  W.  711,  71  Minn.  101. 

[d]  (Pa.  Com.  PI.  1898)  A  farm  owner  is  not  liable  in  malicious  prosecution 
for  the  unauthorized  act  of  his  farm  foreman  in  procuring  the  arrest  for 
larceny  of  one  removing  property  from  the  farm.— Comly  v.  W  ana  maker,  14 
Montg.  Co.  Law  Rep'r,  30 

6.  Embezzlement. 

[a]  (Pa.  Sup.  1894)  B.,  the  general  manager  of  defendant  firm,  authorized 
to  sign  notes  for  it,  was  also  plaintiff's  attorney,  and  as  such  was  employed 
to  invest  $3,000  for  her.  She  paid  him  the  money,  and  he  told  her  that  the 
papers  were  all  right;  she  could  get  them  at  any  time.  He  paid  her  the 
interest,  as  due,  with  his  own  checks.  After  his  death  there  was  found  in  his 
ortice,  with  plaintiff's  other  papers,  defendant's  note,  written  and  signed  by 
R.  as  its  manager,  for  $3,000,  payable  to  plaintiff.  It  appeared  that,  two 
days  after  receiving  plaintiffs  check  for  the  $3,000,  B.  had  deposited  it  to  his 
private  account.  Held,  that  the  note  was  presumably  made  and  delivered 
when  the  check  was  received;  that,  presumably,  this  was  done  in  good  faith, 
and  the  intention  to  embezzle  the  money  was  formed  after  it  became  the 
property  of  the  partnership;  that,  therefore,  there  was  no  fraud  of  her  at- 
torney that  could  be  imputed  to  plaintiff,  and  defendant  firm  must  suffer  for 
the  misdeeds  of  its  manager.— Lerch  v.  Mining  Co.,  29  Atl.  890,  162  Pa.  St. 
307,  34  Wkly.  Notes  Cas.  535. 

7.  Forgery. 

la]  (IT.  S.  C.  C.  A.,  Ark.,  1892)  A  bank  clerk,  whose  duty  It  was  to  prepare 
exchange  for  the  cashier's  signature,  so  drew  a  draft  for  $25  to  his  own 
order  that  the  amount  could   be  readily  altered,   and,   after   procuring   the 
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cashier's  signature  by  pretending  that  he  wished  to  make  a  remittance  of  that 
amount,  altered  the  draft  so  that  it  presented  the  appearance  of  a  genuine 
draft  for  $2,500,  and  thereafter  indorsed  it  and  procured  it  to  be  discounted. 
Held,  that  the  bank  was  not  liable  on  the  ground  that  the  forger  was  its  con- 
fidential employe,  because  in  this  transaction  he  acted  as  a  purchaser,  and  not 
as  an  employed  and  because  the  purchase  of  the  draft  was  complete,  and 
he  was  the  owner  of  it,  when  the  forgery  was  committed.-*Exchange  Nat. 
Bank  v.  Bank  of  Little  Rock,  7  C.  C.  A.  Ill,  58  Fed.  140. 

8.  Larceny, 

[aj  (Mass.  Sup.  1888)  Where  the  treasurer  of  a  corporation,  whose  defalca- 
tion is  as  yet  unknown  and  unsuspected,  steals  money  from  a  third  person, 
and  places  it  with  the  funds  of  the  corporation,  to  conceal  and  make  good  his 
defalcation,  the  corporation,  having  used  the  money  as  its  own,  does  not 
thereby  acquire  a  good  title  to  it,  as  against  the  true  owner,  since  it  is 
charged  with  the  knowledge  of  its  treasurer,  who  was  its  sole  representative 
in  the  transaction.— Atlantic  Cotton  Mills  v.  Indian  Orchard  Mills,  17  N.  E. 
49C,  147  Mass.  268. 

9.  Negligence. 

[a]  (Ala.  Sup.  1887)  Where  a  traveling  agent  hires  a  driver,  team,  and 
wagon  for  business  purposes,  and  on  being  informed  by  the  driver  that  a 
stream  is  not  fordable,  orders  him  to  attempt  it,  his  principal  Is  liable  for  the 
drowning  of  one  of  the  horses,  as  for  the  agent's  negligence  in  the  course  of 
his  employment.— Ewing  v.  Shaw,  3  South.  1592,  83  Ala.  333. 

10.  Interference  with  Property  of  Third  Person. 

[a]  (Iowa  Sup.  1887)  A  railroad  company  is  not  liable  for  the  willful  wrong 
of  a  subcontractor  engaged  in  construction,  in  appropriating  uncondemned 
land,  unless  it  be  proved  to  have  authorized  and  assented  to  such  wrong.— 
Waltemeyer  v.  Railway  Co.,  33  N.  W.  140,  71  Iowa,  626. 

[b]  (Wash.  Sup.  1895)  Where  an  employe^  without  his  principal's  authority, 
loans  goods  in  the  principal's  possession,  belonging  to  another,  the  principal 
is  not  liable  for  damage  to  the  goods  by  the  borrower.— Hart  v.  Maney,  40 
Pae.  987,  12  Wash.  266. 

11.  Joint  Act  of  Agent  and  Third  Person. 

[a]  (Ky.  App.  1890)  Defendant  is  liable  for  the  acts  of  one  who,  in  the 
presence  of  its  agent  and  by  his  co-operation,  took  from  plaintiffs'  house,  by 
force,  a  sewing  machine  which  defendant  had  sold  to  plaintiffs;  defendant 
having  retained  the  fruits  of  his  acts.— Manufacturing  Oo.  v.  Stephens,  53  S.  W. 
525. 

12.  Damages. 

[a]  (U.  S.  O.  C.  Cal.,  1900)  A  principal,  though  liable  to  make  compensa- 
tion for  the  willful  and  fraudulent  acts  of  an  agent,  done  within  the  scope 
of  his  employment,  cannot  be  subjected  to  exemplary  damages  on  account  of 
such  acts— Bank  of  Palo  Alto  v.  Pacific  Postal  Tel.  Cable  Co.,  103  Fed.  841. 

[b]  (Conn.  Sup.  1899)  A  principal,  though  liable  to  compensate  for  injuries 
done  by  his  agent  within  the  scope  of  his  employment,  is  not  liable  for  exem- 
plary damages  because  of  wanton,  oppressive,  or  malicious  intent  on  the 
agent's  part,  where  the  acts  were  not  authorized  or  ratified  by  the  principal. 
— Maisenbacker  v.  Society,  42  Atl.  67,  71  Conn.  369. 

[c]  (D.  C.  App.  1896)  Punitive  damages  cannot  be  assessed  against  a  prin- 
cipal unless  he  has  expressly  or  impliedly  authorized  or  ratified,  or  partici- 
pated in,  the  wrongful  act— Woodward  v.  Ragland,  5  App.  D.  C.  220. 
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(102  Fed.  509.) 

CAREY  v.  ROOSEVELT  et  al. 

(Circuit  Court  of  Appeals,  Second  Circuit.    May  28,  1900.) 

No.  24. 

Judgment— Persons  Bound— Executors  and  Trustees  under  Wili- 

A  judgment  against  defendants  as  administrators  with  the  will  annexed 
is  not  binding  on  one  of  the  same  persons  in  his  capacity  as  a  trustee 
under  the  will,  or  upon  the  beneficiaries  of  the  trust,  as  to  property  which 
had  been  delivered  to  the  trustees  prior  to  the  institution  of  the  action 
against  the  administrators,  where  it  is  not  shown  that,  as  a  matter  of  fact, 
the  defense  was  made  on  behalf  of  the  trust  estate,  at  its  expense  and  for 
its  protection. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

In  1880  John  Glenn,  a  citizen  of  Virginia,  as  trustee  for  the  benefit  of  the 
creditors  of  the  National  Express  &  Transportation  Company,  a  Virginia  cor- 
poration, brought  an  action  at  law  against  Amos  Cot  ting,  a  citizen  of   the 
city  and  state  of  New  York,  before  the  circuit  court  for  the  Southern  district 
of  New  York,  to  recover  the  amount  of  two  calls  made  upon  Cotting  for  the 
payment  of  his  subscription  to  the  stock  of  said  company,  in  which  suit  Cot- 
ting  appeared.     Bills  in  equity  were  brought  in  the  same  court  to  restrain 
the  prosecution  of  divers  suits  of  this  character  which  had  been  commenced 
about  the  same  time,  and.  pending  the  litigation  upon  these  equity  suits,  agree- 
ments for  the  extension  of  time  to  plead  in  the  Cotting  suit  were  entered  into 
by  the  respective  attorneys.     Cotting  died  on  May  12,  1889,  his  will  was  pro- 
bated and  letters  testamentary  were  issued  in  June,  1S89,  the  executors  there- 
after died,  and  letters  of  administration  with  the  will  annexed  were  Issued  to 
John  E.  Roosevelt  and  Katie  T.  Schermerhorn  on  January  30,  1891.    By  the 
will,  after  provisions   for  the  benefit   of  the   testator's   wife,    the  residuary 
estate  was  given  to  a  trustee  for  the  benefit  of  the  testator's  children  and  his 
wife.     She  died  l>efore  1892.     Thereafter  the  trustee  named  In  the  will   re- 
signed, and  on  February  29,  1892.  John  E.  Roosevelt  and  W.  Emlen  Roosevelt 
were  appointed  his  successors.    The  administrators   with  the  will  annexed, 
having,  as  they  supposed,  collected  nearly  all  the  assets,  brought  an  action  in 
the  supreme  court  of  the  state  of  New  York  to  settle  their  accounts  in  March, 
1892,  in  which  action  their  accounts  were  approved,  and  they  were  ordered  on 
April  8,  1892,  to  transfer  the  assets  to  the  trustees  under  the  will,  which  was 
done  on  the  same  day.     In  June,  189.'».  the  bills  in  equity  were  dismissed,  and 
the  action  of  Glenn  against  Cotting  was  revived  against  his  administrators 
with  the  will  annexed  on  September  6.  189.'*.     Up  to  this  time  this  claim  had 
not  been  presented  against  the  estat?  for  payment,  and  the  administrators 
were  not  aware  of  its  existence  or  of  the  existence  of  the  action  at  law  until 
November,  1892.     They  defended  this  suit,  and  judgment  was  rendered  against 
them  as  administrators  on  February  28,  1895.  for  $6,221.90.     In  September, 
3895,  Glenn  applied  to  the  surrogate's  court  for  leave  to  issue  execution  against 
the  administrators,  and  the  petition  was  dismissed  In  December,  1890.     In  May 
of  that  year  the  complainant  in  this  suit,  George  G.  Carey,  a  citizen  of  Mary- 
land, was  appointed  to  succeed  Glenn  as  trustee  for  the  creditors  of  the  Na- 
tional Express  &  Transportation  Company.     When  the  action  at  law  was  re- 
vived, the  only  eash  assets  of  Cotting's  estate  in  the  hands  of  his  adminis- 
trators were  $142.50.     They  held  two  claims  against  insolvents,  of  very  un- 
certain value,  upon  which  they  hoped  that  something  more  would  be  received. 
After  that  time,  they  received  in  cash  $842.29.    The  present  suit  is  a  bill  in 
equity  against  the  trustees  of  the  Cotting  estate,  the  executor  of  his  wife, 
his  two  children,  and  three  minor  grandchildren,  to  impress  the  trust  fund  with 
a  trust  in  favor  of  Carey,  as  trustee,  for    the  amount  of  the  judgment  against 
the  administrators,  with  interest.     The  circuit  court  for  the  Southern  district 
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of  New  York,  before  which  the  trial  was  brought  directed  the  trustees  to 
pay  the  amount  from  the  trust  fund,  and  charge  It  against  the  shares  of  the 
beneficiaries.    91  Fed.  567. 

Geo.  H.  Yeaman,  for  appellants- 
Latham  Reid,  for  infant  appellants. 
Arthur  H.  Mafiten,  for  appellee. 

Before  WALLACE  and  SHIPMAN,  Circuit  Judges,  and  THOMAS, 
District  Judge. 

SHIPMAN,  Circuit  Judge  (after  stating  the  facts  as  above).  Up- 
on the  argument  of  this  case,  it  appeared  that  sundry  questions  of 
law  had  been  eliminated  during  the  progress  of  the  suit.  The  original 
bill  contained  no  averment  that  the  trustees  of  Cotting's  estate  had 
defended  the  action  at  law  against  the  administrators,  or  paid  the 
expenses  of  that  suit,  or  taken  part  therein  as  trustees,  either  with  or 
without  the  knowledge  of  the  beneficiaries  or  of  the  plaintiff  in  the 
action;  and  the  bill  rested  upon  the  judgment  against  the  administra- 
tors, the  nonexistence  of  assets  in  their  hands,  the  delivery  of  the 
estate  to  the  trustees,  and  a  consequent  liability  in  equity  of  the 
trustees  and  the  beneficiaries  to  pay  the  judgment  from  the  principal 
or  income  of  said  estate.  Upon  a  demurrer  to  this  bill,  the  principal 
question  argued  before  Judge  Coxe,  who  was  presiding  in  the  circuit 
court,  was  whether  a  judgment  obtained  against  an  administrator 
with  the  will  annexed  was  conclusive  evidence  against  a  legatee.  81 
Fed.  608.  It  had  been  settled  in  New  York  and  elsewhere,  where 
statutory  systems  in  regard  to  the  estates  of  deceased  persons  do  not 
alter  the  rule,  that  a  judgment  against  an  executor  is  not  evidence 
against  the  heir  or  devisee.  Ingle  v.  Jones,  9  Wall.  486,  495,  19  L. 
Ed.  621;  Sharpe  v.  Freeman,  45  N.  Y.  802.  And  Judge  Coxe  was  of 
opinion  that  it  was  established  in  jurisdictions  other  than  the  courts  of 
New  York,  which  had  not  passed  upon  the  question,  that  a  legatee  is 
in  privity  with  the  executor,  and  bound  by  a  judgment  against  him 
(First  Baptist  Church  v.  Syms,  51  N.  J.  Eq.  363,  28  Atl.  461),  but 
that  such  a  rule  was  not  applicable  under  the  facts  of  this  case,  because 
no  statute  made  the  legatees  liable  to  pay  the  judgment  against  an 
executor,  and,  inasmuch  as  their  title  or  succession  to  the  residuary 
estate  occurred  before  the  institution  of  the  suit  against  the  adminis- 
trators with  the  will  annexed,  there  was  no  privity  between  them  and 
the  legatees;  or,  as  is  said  in  Black  on  Judgments,  "The  executor  of 
an  estate  is  in  privity  with  a  legatee  of  personalty  until  the  legacy 
is  delivered,  and  consequently  the  latter  is  concluded  by  a  judgment 
against  the  former."  The  judgment  is  conclusive  against  the  unad- 
ministered  personalty  in  the  hands  of  the  executor.  2  Black,  Judgm. 
§  561;  Freem.  Judgm.  §  162;  Masten  v.  Olcott,  101  N.  Y.  153,  4  N.  E. 
274.  In  this  case,  before  the  administrators  had  notice  of  the  claim 
the  residuary  estate  had  been  delivered  to  the  legatees.  The  correct- 
ness of  this  decision  is  not  now  attacked,  and  the  case  is  presented 
upon  the  amended  bill,  in  which  the  complainant  averred  that  the  de- 
fense of  the  action  at  law  was  conducted,  and  all  proceedings  therein 
were  taken,  by  the  defendants,  with  the  knowledge  and  consent,  and 
at  the  instance  and  request,  of  the  beneficiaries  under  said  will,  and  of 
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the  defendants  John  E.  Roosevelt  and  W.  Einlen  Roosevelt,  as  trustees 
of  the  trust  created  by  the  said  will  of  Amos  Cotting,  for  the  sole  bene- 
fit of  the  trust  estate  and  of  the  trustees  and  beneficiaries;  that  a  large 
proportion  of  the  expenses  of  such  defense  was  borne  by  the  said 
trustees,  and  paid  by  them  out  of  the  trust  funds;  that  the  beneficia- 
ries consented  to  such  payment  of  the  charges  so  made  against  their 
respective  ratable  shares  in  the  trust  funds;  and  that  said  trustees 
and  beneficiaries  were  informed  as  to  the  nature  of  and  issues  in  said 
action  at  law,  and  took  an  active  part  in  the  defense  thereof,  with  the 
intent  and  purpose  of  protecting  the  said  trust  funds,  and  their  re- 
spective shares  and  interests  therein.  Upon  the  bill  as  amended 
proofs  were  taken,  and  the  case  went  to  final  hearing.  It  is  not  now 
contended  with  any  earnestness  that,  unless  the  averments  inserted 
by  amendment  are  found  to  have  been  proved,  Roosevelt,  as  trustee* 
is  bound  by  the  judgment  against  him  as  administrator  with  the  will 
annexed.  The  party  sought  to  be  bound  by  the  former  judgment  must 
not  only  have  been  a  party  to  both  actions,  "but  he  should  have  ap- 
peared in  the  same  capacity  or  character."  2  Black,  Judgm.  §  536; 
Collins  v.  Hydorn,  135  N.  Y.  320,  32  N.  E.  69;  Sharpe  v.  Freeman,  45 
N.  Y.  807;  Bank  v.  Shuler,  153  N.  Y.  173,  47  N.  E.  262;  Rathbone 
v.  Hooney,  58  N.  Y.  463.  The  judgment  against  the  administrators 
with  the  will  annexed  is  not  binding  upon  the  same  persons  in  another 
capacity,  but  it  is  asserted  that  the  fact  that  John  E.  Roosevelt  was 
the  administrator  without  assets,  and  is  the  trustee  with  abundant 
assets,  makes  it  probable  that  he  was  defending  the  suit  as  trustee 
and  for  the  benefit  of  the  estate,  was  making  the  estate  liable  for  the 
expenses  of  the  defense,  and  was  doing  all  with  the  knowledge  of  his 
co-trustee  and  the  beneficiaries;  and  the  complainant  therefore  urges 
that  the  probabilities  are  strongly  in  favor  of  the  truth  of  the  amended 
averments.  Again,  it  is  conceded  that  this  suit  was  not  brought  un- 
der section  1837  of  the  New  York  Code  of  Civil  Procedure,  which  is 
as  follows: 

"An  action  may  be  maintained,  as  prescribed  in  this  article,  against  the  sur- 
viving husband  or  wife  of  a  decedent,  and  the  next  of  kin  of  an  estate,  or 
the  next  of  kin  or  legatee  of  a  testator,  to  recover,  to  the  extent  of 'the  assets 
paid  or  distributed  to  them  for  a  debt  of  the  decedent,  upon  which  an  action 
might  have  been  maintained  against  the  executor  or  administrator.  The 
neglect  of  the  creditor  to  present  his  claim  to  the  executor  or  administrator, 
within  the  time  prescribed  by  law  for  the  purpose,  does  not  impair  his  right 
to  maintain  such  an  action." 

In  this  record  no  attempt  was  made  to  prove  that  the  original  claim 
was  a  debt  of  the  decedent.  The  complainant  relied  upon  the  judg- 
ment, and  all  defenses  which  Cotting  might  have  had  against  the  ex- 
istence or  the  validity  of  the  claim  were  of  no  avail.  In  the  appellee's 
brief  the  only  point  now  in  controversy  is  stated  as  follows: 

"The  admissibility  and  conclusive  effect  of  this  judgment  as  against  the 
appellants  is,  then,  the  decisive  point  in  this  case;  for,  if  not  conclusive,  we 
may  admit  that,  on  the  record  as  It  stands,  we  have  not  made  out  our  case, 
and  the  various  defenses  of  laches,  the  statute  of  limitations,  and  the  lack  of 
jurisdiction  of  the  Virginia  court  are  still  open  to  discussion  (5th,  6th,  8th  as- 
signments of  error),  and  the  point  that  complainant  has  not  proved  a  'debt* 
of  Amos  Cotting  (13th,  14th,  15th,  20th,  21st  assignments)  is  well  taken.     The 
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question,  then,  is  whether  or  not  the  evidence  shows  that  the  defendants  (ap- 
pellants) were  'identified  in  interest'  with  the  immediate  parties  to  the  action 
at  law,  and  were  the  real  ^principals  behind  the  formal  parties.' " 

This  is  a  question  of  fact.  John  E.  Roosevelt  and  Mrs.  Schermer- 
liorn,  as  administrators,  defended  against  the  action  at  law;  Mr. 
Roosevelt  being  the  acting  administrator.  He  told  his  co-adminis- 
trator, his  co-trustee,  and  Jameson  Cotting,  a  son  of  the  testator,  the 
fact  of  the  revival  of  the  suit,  and  told  them  nothing  more.  They 
took  no  part  in  the  litigation,  and  knew  nothing,  practically,  about  it. 
He  employed  counsel,  and,  being  a  lawyer,  overlooked  or  superintend- 
ed the  defense,  did  not  counsel  or  advise  with  the  co-administrator, 
his  co-trustee,  or  either  of  the  beneficiaries  on  the  subject,  but  man- 
aged it  himself,  through  his  counsel,  and  paid  no  part  of  the  expenses 
from  either  principal  or  income  of  the  trust  estate.  He  had  from  the 
estate,  as  administrator,  after  April  8,  1892,  f 984.79;  and  he  paid 
for  the  expenses  of  this  suit  $  1,004.38,  and  whatever  more  is  due  is  due 
only  from  the  administrators.  He  testifies  that  the  action  at  law  was 
not  defended  for  the  benefit  of  the  trust  estate,  or  the  beneficiaries  un- 
der the  trust;  that  he  assumed  the  responsibility  of  making  the  defense 
under  the  advice  of  his  counsel;  that  it  was  made  entirely  as  adminis- 
trator, and  in  no  respects  as  trustee.  At  first  thought,  this  would 
appear  to  be  a  strange  and  perhaps  unnatural  state  of  facts,  but 
nonaction  on  the  part  of  the  trustees  was  probably  predetermined, 
so  as  not  to  bind  the  trust  estate;  and  in  view  of  the  testimony  of 
Mr.  Roosevelt,  and  from  the  probability  that,  if  he  understood  the 
advantages  resulting  from  not  binding  the  trust  estate,  he  would  act 
accordingly,  we  are  of  opinion  that  the  averments  introduced  into  the 
bill  by  amendment  have  not  been  proved,  and  are  not  true.  A  finding 
that  they  had  been  proved  would  indicate  an  arrant  perversion  of  truth 
by  the  administrator,  in  regard  to  a  matter  in  which  he  had  no  pe- 
cuniary interest.  The  decree  of  the  circuit  court  is  reversed,  with 
rosts,  and  the  cause  is  remanded  to  that  court,  with  instructions  tc 
dismiss  the  bill,  with  costs. 


(103  Fed.  501.) 

SCHWARTZ  et  al.  v.  DUSS  et  al. 

(Circuit  Court  of  Appeals,  Third  Circuit.     July  10,  1900.) 

No.  27. 

Appeal— Review— Findings  op  Fact. 

Where  a  circuit  court,  with  the  consent  and  agreement  of  parties,  ap- 
points a  master  with  authority  to  take  testimony  and  find  all  Issues  of 
law  and  fact,  findings  of  fact  made  by  the  master  and  confirmed  by  the 
court  are  conclusive  on  appeal  unless  plain  error  is  unmistakably  shown; 
and,  unless  such  plain  error  is  found,  the  appellate  court  will  not  review 
questions  of  law  which  could  only  arise  on  a  state  of  facts  different  from 
that  found. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Pennsylvania. 

This  was  an  appeal,  from  the  decision  of  the  circuit  court  reported 
in  1)3  Fed.  528. 
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George  Shiras  and  S.  Schoyer,  Jr.,  for  appellants. 
D.  T.  Watson,  for  appellees. 

Btfore  DALLAS  and  GRAY,  Circuit  Judges,  and  BRADFORD, 
District  Judge. 

GRAY,  Circuit  Judge.  This  is  an  appeal  from  the  decree  of  the 
circuit  court  for  the  Western  district  of  Pennsylvania.  The  plaintiffs 
below,  appellants  here,  seek  in  this  suit  to  recover  a  portion  of  the 
property  of  the  Harmony  Society,  which  they  allege  is  defunct,  and 
claim  that  its  property  ought  to  be  distributed  among  those  entitled 
thereto.  In  the  year  1803,  George  Rapp  and  his  son  John,  and  sever- 
al of  their  friends,  left  the  kingdom  of  Wurtemberg,  came  to  the 
United  States,  and  located  at  a  place  called  Harmony,  in  Butler 
county,  Pa.,  where  they  were  joined  by  a  considerable  number  of  other 
emigrants.  They  remained  there  until  the  year  1814,  when  they  re- 
moved to  Posey  county,  Ind.,  where  they  remained  until  the  year  1825, 
when,  becoming  dissatisfied,  they  moved  back  to  Pennsylvania,  and 
located  at  Economy,  in  Beaver  county,  Pa.,  where  they  ever  since  have 
resided.  They  formed  a  society  or  an  association  called  the  "Har- 
mony Society,"  and  in  1805  they  made  the  first  written  contract  be- 
tween them.  The  said  society  was  organized  upon  the  principle  of 
community  of  goods  and  land  ownership.  The  members  of  the  said 
society  who  had  brought  with  them  from  Wurtemberg  money  com- 
bined their  funds,  and  held  all  their  property  in  common,  they  living 
as  members  of  a  common  household,  and  each  member  enjoying  alike 
with  every  other  the  fruits  of  their  common  labor  in  equality  and 
brotherhood.  The  occupation  or  business  of  said  society  was  agri- 
culture, except  in  so  far  as  it  was  necessary  to  manufacture  shoes, 
clothing,  and  other  necessaries  for  the  community.  The  members  of 
said  society  obeyed  George  Rapp  as  their  spiritual  and  temporal 
leader  and  ruler.  The  only  laws  or  rules  governing  said  society  were 
made  by  him,  the  members  thereof  having  no  voice  in  their  enactment. 
About  the  year  1807  the  community  promulgated  the  doctrine  of 
celibacy  as  being  necessary  for  the  success  of  a  communistic  society. 
The  agreement  of  1805  (Exhibit  A,  p.  47,  vol.  1,  Record)  is  as  follows: 

"Be  it  hereby  known  to  all  who  need  to  know  that  the  following  agreement 
has  this  day  been  made  and  concluded  between  us,  the  subscribers  of  the  one 
part,  and  George  Rapp  and  his  associates,  of  the  other  part: 

"Article  1.  We,  the  subscribers,  on  our  part,  and  on  the  part  of  our  heirs 
and  descendants,  deliver  up,  renounce,  and  remit  all  our  estate  and  property, 
consisting  of  cash,  land,  and  chattels,  or  whatever  It  may  be,  to  George  Rapp 
and  his  associates,  in  Harmony,  Butler  county,  Pennsylvania,  as  a  free  gift 
or  donation,  for  the  benefit  and  use  of  the  community  there,  and  bind  our- 
selves on  our  part,  as  well  as  on  the  part  of  our  heirs  and  descendants,  to 
make  free  renunciation  thereof,  and  to  leave  the  same  at  the  disposal  of  the 
superintendents  of  the  community,  as  if  we  had  never  had  nor  possessed  it. 

"Art.  2.  We  do  pledge  ourselves  jointly  and  severally  to  submit  to  the  laws 
and  regulations  of  the  community,  and  to  show  due  and  ready  obedience  to- 
wards those  who  are  appointed  and  chosen  by  the  community  as  superintend- 
ents in  such  manner  that  not  only  we  ourselves  endeavor,  by  the  labor  of  our 
hands,  to  promote  the  good  and  Interest  of  the  community,  but  also  to  hold  our 
children  and  families  to  do  the  same. 

"Art.  3.  If,  contrary  to  our  expectation,  the  case  'should  happen,  and  we 
jointly  or  severally  could  not  stand  to  it  in  the  community,  and  we  would  within 
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a  few  or  more  years  break  our  promises,  and  withdraw  from  the  community, 
for  whatever  cause  it  may  be,  never  to  demand  any  reward,  either  for  our- 
selves or  children,  or  those  belonging  to  us,  for  any  of  our  labor  or  services  ren- 
dered, but  whatever  we  jointly  and  severally  shall  or  may  do  we  will  have  all 
done  as  a  voluntary  service  for  our  brethren.  In  consideration  whereof 
George  Rapp  and  his  associates  adopt  the  subscribers  jointly  and  severally 
as  members  of  the  community,  whereby  each  of  them  obtains  the  privilege 
to  be  present  at  each  religious  meeting;  not  only  they  themselves,  but  also 
their  children  and  families,  shall  and  will  receive  the  same  necessary  instruc- 
tions in  church  and  school  which  is  needful  and  requisite  for  their  temporal 
good  and  welfare  as  well  as  eternal  felicity. 

"Art.  4.  George  Rapp  and  his  associates  promise  to  supply  the  subscribers 
jointly  and  severally  with  all  the  necessaries  of  life,  as  lodging,  meat,  drink, 
and  clothing,  etc.,  and  not  only  during  their  healthful  days,  but  also  when  one 
or  more  of  them  become  sick,  or  otherwise  unflt  for  labor,  they  shall  have 
and  enjoy  the  same  support  and  maintenance  as  before;  and  if,  after  a  short 
or  long  period,  the  father  or  mother  of  a  family  should  die,  or  be  otherwise 
departed  from, the  community,  and  leave  a  family  behind,  they  shall  not  be 
left  widows  or  orphans,  but  partake  of  the  same  rights  and  maintenances  as 
long  as  they  live  or  remain  in  the  community,  as  well  in  sick  as  healthful  days, 
the  same  as  before,  or  as  circumstances  or  necessity  may  require. 

•'Art.  5.  And  if  the  case  should  happen,  as  stated  above,  that  one  or  more 
of  the  subscribers,  after  a  short  or  long  period,  should  break  their  promise 
and  could  or  would  not  submit  to  the  laws  and  regulations  of  the  church  or 
community,  and  for  that  or  any  other  cause  would  leave  Harmony,  George 
Rapp  and  his  associates  promise  to  refund  him  or  them  the  value  of  his  or 
their  property  brought  in,  without  interest,  in  one,  two,  or  three  annual  in- 
stallments, as  the  sum  may  be,  large  or  small;  and  if  one  or  more  of  them 
were  poor,  and  brought  nothing  in  the  community,  they  shall,  provided  they 
depart  openly  and  orderly,  receive  a  donation  in  money,  according  to  his  or 
their  conduct  while  a  member,  or  as  he  or  their  circumstances  and  necessities 
may  require,  which  George  Rapp  and  his  associates  shall  determine  at  his  or 
their  departure. 

"In  confirmation  whereof,  both  parties  have  signed  their  names. 

"Done  in  Harmony,  February  15,  1805." 

They  became  the  owners  of  about  7,000  acres  of  land  at  Harmony, 
Butler  county,  which,  on  May  6,  1815,  was  conveyed  by  Frederick 
Rapp,  as  their  attorney  in  fact,  to  Abraham  Ziegler,  for  the  considera- 
tion of  |100,000.  And  in  that  year,  or  in  1814,  the  society  removed 
from  Butler  county,  Pa.,  to  Posey  county,  state  of  Indiana,  where,  in 
1821,  a  second  agreement  with  each  other,  in  German,  was  entered 
into  by  them.  In  1825  the  society  removed  from  Indiana  to  Beaver 
county,  Pa.,  where  they  purchased  and  settled  upon  a  tract  of  land 
containing  about  3,000  acres,  now  known  as  "Economy,"  where  they 
have  since  remained,  and  which  has  since  become  very  valuable,  and 
on  which  they  have  erected  many  buildings,  including  dwellings  and 
factories  of  various  kinds,  and  made  many  valuable  improvements. 
After  the  settlement  at  Economy,  in  1827,  another  agreement  was 
entered  into  and  signed  by  all  the  then  members  of  the  association. 
This  agreement  is  substantially  the  same  as  the  agreement  of  1805, 
in  so  far  as  it  relates  to  the  rights  and  duties  of  the  members  of  the 
society.  It  had,  however,  in  it  a  stipulation,  constituting  the  sixth 
article,  that  the  society  would  refund  to  any  members  who  for  any  rea- 
son should  withdraw  therefrom  "the  value  of  all  such  property  as  he 
or  they  may  have  brought  into  the  community,  in  compliance  with  the 
first  article  of  this  agreement."  And  if  the  persons  withdrawing 
were  poor,  and  brought  nothing  into  the  community,  they  should, 
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nevertheless,  receive  a  donation  of  money  according  to  the  length  of 
their  stay,  and  to  their  conduct  and  necessities,  in  the  judgment  of  the 
superintendent  of  the  association.  In  1836,  owing  to  troubles  oc- 
casioned by  a  secession  of  members,  it  was  deemed  wise  to  abrogate 
this  article,  and  accordingly  an  agreement  supplementary  to  that  of 
1827  was  entered  into  by  all  of  the  then  members  of  the  community, 
in  which  "the  principle  of  restitution  of  property"  was,  for  reasons 
stated,  renounced,  and  the  said  sixth  article  of  the  agreement  of  1827 
was  expressly  and  entirely  "annulled  and  made  void  as  if  it  had  never 
existed";  all  other  articles  remaining  "in  full  force  as  heretofore." 
This  supplementary  agreement  then  provided  as  follows: 

"(2)  All  the  property  of  the  society,  real,  personal,  and  mixed.  In  law  or 
equity,  and  howsoever  contributed  or  acquired,  shall  be  deemed  now  and  for- 
ever joint  and  indivisible  stock.  Each  individual  Is  to  be  considered  to  have 
finally  and  irrevocably  parted  with  all  his  former  contributions,  whether  in 
land,  goods,  money,  or  labor;  and  the  same  rule  shall  apply  to  all  future  con- 
tributions whatever  they  may  be.  (3)  Should  any  individual  withdraw  from 
the  society,  or  depart  this  life,  neither  he  in  the  one  case,  nor  his  representa- 
tives In  the  other,  shall  be  entitled  to  demand  an  account  of  said  contribu- 
tions, whether  in  land,  goods,  money,  or  labor,  or  to  claim  anything  from  the 
society  as  matter  of  right.  But  it  shall  be  left  altogether  to  the  discretion  of 
the  superintendent  to  decide  whether  any.  and,  if  any,  what,  allowance  shall 
be  made  to  such  member  or  his  representatives  as  a  donation." 

After  the  death  of  George  Rapp,  in  1847,  and  in  that  year,  another 
agreement  was  entered  into  by  the  then  members  of  the  society,  con- 
firming the  agreements  of  1827  and  1836,  except  so  far  as  the  same 
were  affected  by  the  death  of  the  said  George  Rapp,  and  providing  for 
a  different  scheme  of  administration.  The  executive  powers,  which 
had  theretofore  been  mainly  exercised  by  the  said  Rapp,  were  vested 
in  a  board  of  nine  elders,  to  be  chosen  as  therein  provided.  The 
agreements  of  1827, 1836,  and  1847  are  those  under  which,  or  some  of 
which,  the  plaintiffs  claim  the  right  to  share  in  the  property  and 
assets  of  the  society,  as  heirs  of  former  members.  The  bill  alleges  that 
the  complainants  were  heirs  and  next  of  kin  of  those  who  either  were 
members  of  the  societv,  and  withdrew  from  the  same  before  the  execu- 
tion of  the  agreement  of  1836,  or  of  those  dying  in  the  society  before 
that  time,  or  of  those  who  died  members  of  the  society  after  having 
joined  in  the  agreements  of  1836  and  1847.  The  bill  alleges  that  the 
defendant  John  Duss,  with  others,  entered  into  a  conspiracy,  on  more 
than  one  occasion,  to  wreck  the  society,  and  take  to  himself  and  his 
co-conspirators  the  property  and  assets  of  the  same.  The  bill  further 
alleges  that  there  had  been,  prior  to  and  up  to  the  time  of  the  filing 
of  the  bill,  such  an  abandonment  by  the  defendants,  constituting  the 
present  membership  of  the  society,  of  the  principles  and  purposes 
upon  which  and  for  which  the  said  society  was  founded;  as  to  work 
a  dissolution  of  the  same.  The  complainants  therefore  contend  that, 
such  being  the  case,  the  present  property  of  said  society  reverts  to  the 
complainants  and  such  others  as  were  heirs  at  law  and  next  of  kin 
of  those  who  contributed  and  gave  to  the  said  society  its  property. 
To  support  the  charge  of  abandonment  of  the  purposes  of  the  society, 
various  specific  allegations  are  made  concerning  the  alleged  im- 
morality of  John  Duss  and  others  of  the  defendants,  of  the  intemper- 
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anee  alleged  to  prevail  among  them,  and  the  alleged  renunciation  of 
the  religious  principles  generally  upon  which  the  society  was  founded. 
In  view  of  the  findings  of  the  master,  hereinafter  referred  to,  it  is  un- 
necessary to  consider  these  allegations  in  detail.  After  the  cause  was 
at  issue,  upon  the  agreement  and  request  of  the  parties,  the  court  be- 
low appointed  W.  W.  Thompson,  Esq.,  as  examiner  and  master,  with 
authority  to  hear  and  take  all  the  testimony,  and  find  all  the  issues 
of  fact  and  law,  and  to  report  the  testimony  and  such  findings  to  the 
court.  In  pursuance  of  this  appointment,  a  great  amount  of  testimony 
was  adduced  by  the  parties  and  taken  by  the  examiner,  who  returned 
the  same  to  the  court  below,  together  with  a  long  and  most  elaborate 
report,  embodying  his  findings,  as  master,  of  the  facts  and  conclusions 
of  law  arising  thereon.  To  these  findings  of  the  master  exceptions 
were  duly  taken  and  filed,  and  argued  before  the  court  below.  That 
court,  after  hearing  the  case  upon  the  pleadings  and  evidence,  the 
master's  report,  and  the  exceptions  thereto,  made  a  decree  dismissing 
the  complainants'  bill.  From  this  decree  an  appeal  has  been  taken  to 
this  court,  and  numerous  exceptions  have  been  filed.  But  it  is  only 
necessary  to  consider  the  two  underlying  questions.  These  are  suc- 
cinctly and  correctly  stated  by  the  master,  in  his  report,  as  follows: 
"First.  Have  the  plaintiffs,  or  any  of  them,  such  a  proprietary  right  or  inter- 
est in  the  property  and  assets  of  the  Harmony  Society  as  entitled  them,  upon 
the  dissolution  of  the  society,  to  any  part  of  or  share  in  such  property  or  as- 
sets, or  as  entitled  them  to  the  account  prayed  for  in  the  bill?  Second.  Has 
the  Harmony  Society  been  dissolved  by  the  common  consent  of  the  members, 
or  by  an  abandonment  of  the  purposes  for  which  it  was  formed?" 

These  obviously  fundamental  and  determining  questions  have  been 
most  ably  discussed  by  the  master  in  the  light  of  the  testimony  and 
documentary  evidence,  all  of  which,  together  with  the  master's  report, 
are  contained  in  the  record  before  this  court.  The  findings  of  fact  by 
the  master  bearing  on  the  first  of  these  questions,  were  as  follows: 

"(1)  That  none  of  the  plaintiffs  were  ever  members  of  the  society.  (2)  That 
all  of  those  members  of  the  society  through  whom  Christian  Schwartz  claims 
as  their  heir  signed  the  agreements  of  1836  and  1847,  and  continued  members 
until  their  death.  (3)  That  Anthony  Koterba  claims  as  heir  of  his  father, 
Joseph  Koterba,  and  his  half-brother,  Andreas  Koterba;  and  that  Joseph  Ko- 
terba joined  in  the  organization  of  the  society,  and  also  signed  the  agreement 
of  1827,  and  afterwards,  in  1827,  withdrew  from  the  society;  and  that  Andreas 
Koterba  signed  the  agreements  of  1827,  1836,  and  1847,  and  died  a  member 
of  the  society.  (4)  That  the  grandparents  of  David  Strohaker,  viz.  Christian 
Strohaker  and  wife,  and  Matthias  Rief  and  wife,  joined  the  society  in  1805, 
and  aU  remained  members  until  their  death;  all  dying  between  1820  and 
18*.>5,  except  Mrs.  Rief,  Who  died  between  1830  and  1836.  That  his  father, 
Christian  Strohaker,  signed  the  agreement  of  1827,  and  withdrew  from  the 
society  In  1827.  That  his  aunt  Catharina  Strohaker,  signed  the  agreements 
of  1827,  1836,  and  1847,  and  continued  a  member  of  the  society  until  her  death. 
(5)  That  Lawrence  Scheel  and  Jacob  Scheel,  ancestors  of  Allen  and  6.  L. 
Shale,  joined  the  society  In  1805.  That  Lawrence  withdrew  In  1824  or  1826. 
That  Jacob  Scheel  signed  the  agreement  of  1827,  and  died,  a  member,  about 
1837.  (6)  That  none  of  the  parties  through  whom  the  plaintiffs  claim  contrib- 
uted any  money  or  property  to  the  society." 

As  a  conclusion  of  law  upon  the  facts  thus  found,  the  master  re- 
ports: 

"The  plaintiffs,  therefore,  under  their  agreements,  have  no  claim  on  the 
property  of  the  society  through  any  of  their  ancestors.     Not  through  those 
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who  withdrew  before  the  execution  of  the  agreement  of  October  31,  1836,  be- 
cause those  who  withdrew  had  had  returned  to  them  the  value  of  any  property 
they  might  have  contributed,  and  had  received  the  compensation  for  their  In- 
terest or  part  in  the  society  or  its  property.  Not  through  those  who  died  in 
the  society  before  1836,  because  all  their  interest  in  the  property  had  become 
vested  in  the  society,  and  did  not  descend  to  their  heirs.  And  not  through 
those  who  died  in  or  withdrew  from  the  society  after  the  agreement  of  1836. 
because  they  had  by  that  agreement  expressly  renounced  for  themselves  and 
their  heirs  all  right  to  claim  anything  on  their  withdrawal  or  death.  In  all 
the  cases  cited  above  the  principle  of  survivorship  In  the  remaining  or  surviv- 
ing members  was  recognized  as  existing,  and  approved  and  enforced." 

As  a  mixed  finding  of  fact  and  of  law,  the  master,  for  reasons  set 
out  at  great  length  in  his  report,  answers  the  second  question  above 
stated  as  follows: 

•'That  there  has  been  no  abandonment  of  the  purposes  for  which  the  Har- 
mony Society  was  founded,  and  that  the  said  society  has  not  been  dissolved  by 
reason  of  any  such  abandonment,  and  that  the  plaintiffs  are  not  entitled  to 
the  relief  prayed  for  in  the  bill." 

The  report  ends  with  a  recommendation  by  the  master  that  the  bill 
of  complainants  be  dismissed,  with  costs. 

Where  the  court,  with  the  consent  and  by  the  agreement  of  parties, 
appoints  a  master,  and  confers  upon  him  "authority  to  hear  and  take 
all  the  testimony,  and  find  all  the  issues  of  law  and  fact,"  as  in  this 
case,  in  so  far  as  the  report  of  the  master  and  the  opinion  of  the  court 
find  facts,  such  findings  are  considered  as  conclusive  in  this  court, 
unless  plain  error  be  unmistakably  shown  from  the  great  preponder- 
ance of  evidence  in  the  case.  Bank  v.  Rogers,  3  C.  C.  A.  666,  53  Fed. 
776;  Kimberly  v.  Arms,  129  U.  S.  525,  9  Sup.  Ct.  355,  32  L.  Ed.  764; 
Dravo  v.  Fabel,  132  U.  S.  487,  10  Sup.  Ct.  170,  33  L.  Ed.  421.  The 
findings  of  fact  made  by  the  master  were  confirmed  by  the  court  be- 
low. The  learned  judge  of  that  court,  in  his  opinion,  states  that  he 
read  all  the  testimony  in  the  case,  in  order  to  come  to  an  independent 
conclusion,  and  that  the  conclusion  so  arrived  at  agreed  entirely  with 
that  reported  by  the  master.  Such  finding  by  the  master  and  by  the 
court,  unless  found  by  this  court  to  be  unmistakably  and  plainly  erro- 
neous, will  be  binding  here,  and  will  determine  this  case  adversely  to 
the  complainants,  and  make  unnecessary  any  examination  of  the  ques- 
tions of  law  that  might  have  been  involved  upon  different  findings  of 
fact.  A  careful  examination  of  the  testimony  and  evidence  contained 
in  the  record  before  us  not  only  fails  to  make  manifest  any  such  plain 
and  unmistakable  error  in  these  findings,  but  convinces  this  court 
that  they  were  in  all  respects  justified.  The  learned  judge  in  the 
court  below  has  so  completely  covered  all  the  questions  of  law  and 
fact  arising  in  this  case,  and  necessary  to  its  determination,  that  we 
feel  constrained  to  adopt  as  our  own  his  opinion,  as  we  find  the  same 
in  the  record,  part  of  which  we  here  repeat  as  follows: 

"The  plaintiffs  sue  as  heirs  of  certain  persons  who  were  formerly  members 
of  the  Harmony  Society,  and  who  continued  to  be  members  until  their  volun- 
tary withdrawal  or  death.  The  bill  is  against  all  the  persons  who  composed 
the  society  at  the  commencement  of  the  suit,  namely,  June  27,  1894,  the  mem- 
bership then  embracing  16  persons.  The  bill  joins  as  co-defendants  with  the 
members  of  the  Harmony  Society,  Henry  Hice,  John  Reeves,  and  the  Union 
Company,  a  corporation,  the  bill  charging  that  these  three  defendants  and  the 
defendant  John  S.  Duss,  a  member  of  the  society,  and  the  senior  trustee 
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thereof,  were  acting  together  in  a  conspiracy  to  wreck  and  dismember  the 
society,  and  appropriate  to  themselves  the  entire  assets  of  the  society.  The 
bill  further  alleges  that  all  the  purposes  for  which  the  society  was  founded 
and  its  established  practices  had  been  abandoned,  and  that  by  common  con- 
sent the  society  had  ceased  to  exist  as  an  association,  and  had  been  dissolved, 
and  that  'the  assets  of  such  dissolved  association  have  reverted  to  the  donors 
thereof,  among  whom  were  the  ancestors  and  intestates  of  the  plaintiff/  The 
bill  prays  for  the  appointment  of  a  receiver,  and  for  the  division  and  distri- 
bution of  the  assets  of  the  society  amongst  the  persons  legally  entitled  thereto, 
including  the  plaintiffs.  All  the  defendants  have  answered  the  bill.  In  their 
answers  they  all  deny  the  above  recited  charges  and  allegations,  and  all  the 
averments  in  the  bill  upon  which  the  plaintiffs'  supposed  right  to  relief  rests; 
and  they  also  deny  that  the  plaintiffs  have  any  interest  whatever  in  the 
property  of  the  Harmony  Society,  or  any  right  to  intermeddle  with  its  affairs. 
*  *  *  In  conformity  with  the  agreement  of  the  parties,  and  pursuant  to  the 
order  appointing  him,  the  master  took  a  large  amount  of  testimony,  and  made 
findings  which  are  embodied  in  a  written  report  to  the  court.  The  master  filed 
with  his  report  the  testimony  and  exceptions  taken  by  the  plaintiffs  to  his 
findings.  The  cause  has  been  heard  upon  the  pleadings  and  evidence,  the  mas- 
ter's report,  and  the  exceptions  thereto.  The  report  of  the  master  is  altogether 
adverse  to  the  plaintiffs.  He  finds  that  the  charges  of  conspiracy  and  miscon- 
duct and  the  allegations  of  abandonment  of  the  purposes  and  established  prac- 
tices of  the  Harmony  Society  and  of  the  dissolution  of  the  society,  contained 
in  the  bill,  are  not  sustained  by  the  evidence,  and  that  they  are  not  true.  Upon 
every  material  question  of  fact  the  finding  of  the  master  is  distinctly  In  favor 
of  the  defendants,  and  he  recommends  the  dismissal  of  the  bill.  The  master's 
report  covers  the  entire  case,  and  evinces  the  most  careful  consideration  of 
every  question  here  raised.  Nevertheless  the  court  has  felt  it  to  be  its  duty 
to  make  an  independent  investigation  of  the  facts  and  merits  of  the  case, 
and  therefore  we  have  attentively  read  and  considered  the  whole  of  the  evi- 
dence. Avoiding,  as  needless,  a  particular  discussion  of  the  numerous  excep- 
tions to  the  master's  report,  we  will  briefly  state  our  general  views  and  conclu- 
sions. 

•'The  constitution  of  the  Harmony  Society  is  embodied,  and  the  general  pur- 
poses of  the  association  are  set  „ forth,  In  a  series  of  written  agreements 
executed  in  the  years  1805,  1821,  1827,  1836.  1847,  and  1890.  These  agree- 
ments were  signed  at  their  respective  dates  by  all  the  then  members  of  the 
society.  By  the  agreement  of  1S05  the  doctrine  of  community  of  property  be- 
came, and  by  the  subsequent  agreements  continued  to  be.  a  fundamental  prin- 
ciple of  the  society.  Its  acceptance  is  an  essential  condition  of  membership. 
By  the  constitution  of  the  society,  individual  ownership  of  property  is  re- 
nounced in  favor  of  the  community  or  society.  The  members  have  all  things 
in  common,  and  each  is  entitled  to  receive  from  the  society  necessary  mainte- 
nance, support,  and  education,  and  in  return  each  is  bound  to  render  to  the 
society  labor  and  obedience'.  The  agreement  of  1827  contained  a  provision 
that,  if  any  member  withdrew  from  the  society,  there  should  be  refunded  to 
him  the  value,  without  interest,  of  all  the  property  he  had  brought  into  the 
community.  The  agreement  of  1836,  however,  rescinded  that  provision  wholly, 
and  stipulated  that,  if  any  individual  shall  withdraw  from  the  society,  or 
depart  this  life,  neither  he  in  the  one  case,  nor  his  representatives  in  the 
other,  shall  be  entitled  to  demand  an  account  of  his  contributions,  whether  in 
lands,  goods,  money,  or  labor,  or  to  claim  anything  from  the  society  as  mat- 
ter of  right;  but  that  it  shall  be  left  altogether  to  the  discretion  of  the  super- 
intendent to  decide  whether  any,  and,  if  any,  what,  allowance  shall  be  made 
to  such  member  or  his  representatives  as  a  donation.  In  view  of  the  decision 
of  the  supreme  court  of  Pennsylvania  in  Schriber  v.  Rapp,  5  Watts,  351,  and 
the  decisions  of  the  spureme  court  of  the  United  States  In  Goesele  v.  Blinder, 
14  How.  589,  14  L.  Ed.  554,  and  Baker  v.  Nachtrieb,  19  How.  126,  15  L.  Ed. 
52S,  it  is  clear  that  the  above-recited  articles  of  agreement  are  valid  contracts, 
and  that  thereunder,  upon  the  death  of  a  member  of  the  society  In  fellowship, 
no  claim  enforceable  against  the  society  or  Its  property  passes  to  his  heirs 
or  personal  representatives,  and  that  since  1836  no  member  voluntarily  with- 
drawing from  the  society  could  acquire  any  such  claim.    Now,  not  one  of  the 
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plaintiffs  was  ever  a  member  of  the  Harmony  Society.  Furthermore,  it  does 
not  appear  that  any  of  the  persons  through  whom  the  plaintiffs  claim  contrib- 
uted any  money  or  property  to  the  society.  The  master  has  found  that  no 
such  contribution  was  ever  made  by  any  of  those  persons.  The  correctness  of 
that  finding  has  not  been  impeached.  All  the  members  through  whom  the 
plaintiffs  claim  who  left  the  society  withdrew  in  or  before  the  year  1827.  Pre- 
sumably they  retired  upon  terms  satisfactory  to  themselves.  If,  however,  those 
persons  so  withdrawing  had  any  legal  demands  against  the  society,  those  de- 
mands have  been  barred  by  lapse  of  time.  Speidel  v.  Henrici,  120  U.  S.  377, 
7  Sup.  Ct.  610,  30  L.  Ed.  718.  The  other  persons  through  whom  the  plaintiffs 
claim  remained  with  the  society,  and  died  in  fellowship.  They  thus  received 
and  enjoyed  all  the  benefits  secured  to  them  by  the  recited  articles  of  agree- 
ment, and  therefore  no  rights  enforceable  against  the  society  passed  from  them 
to  their  heirs  or  personal  representatives.  The  soundness  of  the  view  that 
the  deceased  ancestors  and  the  collateral  relatives  of  the  plaintiffs  could  trans- 
mit to  them  no  rights  enforceable  against  the  Harmony  Society  as  a  living 
organization  is  impliedly  conceded  by  the  bill,  for  it  alleges  that  the  society 
had  come  to  an  end.  The  bill  proceeds  upon  the  theory  that  a  dissolution  of 
the  society  had  been  brought  about.  Upon  this  assumption,  and  under  the 
allegation  'that  recently  said  Harmony  Society  has  become  dissolved  as  afore- 
said/ the  bill  prays  that  the  court  take  charge  of  the  assets  of  the  society, 
and  distribute  the  same  amongst  the  parties  legally  and  equitably  entitled  there- 
to. But  the  hypothesis  of  dissolution  is  not  well  founded.  The  proofs  show 
that  the  society  is  in  full  life.  There  has  been  no  dissolution  of  the  society, 
either  by  the  common  consent  of  the  members  or  by  their  acts.  The  member- 
ship, indeed,  has  become  greatly  reduced,  but  the  rights  of  the  society,  as  now 
constituted,  are  as  sacred  in  the  eye  of  the  law  as  they  were  when  the  member- 
ship was  twentyfold  greater.  The  society  as  an  organization  exists  in  law  and 
in  fact.  Under  the  evidence,  the  findings  of  the  master  upon  this  branch  of 
the  case  undoubtedly  are  right.  Hence  the  very  foundation  of  the  bill  falls. 
The  plaintiffs  do  not  show  that  they  are  entitled  to  any  equitable  relief  what- 
ever. It  is  not  necessary,  nor  would  it  be  proper,  for  the  court  to  express  any 
opinion  as  to  what  would  be  the  legal  status  and  the  ultimate  disposition  of  the 
property  of  the  Harmony  Society  were  its  existence  terminated  by  the  death 
<*f  all  its  members,  or  were  a  dissolution,  of  the  society  otherwise  effected. 
No  such  questions  are  before  us.  We  are  not  dealing  with  the  assets  of  a  de- 
funct or  dissolved  association.  In  respect  to  the  alleged  conspiracy  to  wreck 
and  dismember  the  Harmony  Society,  we  feel  called  upon  to  say  that  we  fully 
agree  with  the  conclusion  of  the  master.  The  acts  here  principally  com- 
plained of  were,  we  think,  designed,  not  to  destroy  the  society,  but  to  save  it 
from  the  consequences  of  business  mistakes  made  by  none  of  the  present  offi- 
cers or  members  of  the  society,  and  for  which  none  of  them  are  at  all  re- 
sponsible. The  measures  resorted  to  in  the  emergency  which  was  upon  the 
society  were  successful  in  extricating  it  from  great  financial  peril.  Those 
measures  were  adopted  and  carried  out  under  the  advice  of  eminent  counsel, 
whose  rectitude  of  purpose  the  court  cannot  doubt.  And  now,  before  closing, 
we  deem  it  to  be  our  duty  to  declare  that,  after  the  most  careful  scrutiny  of 
the  evidence,  it  is  our  judgment  that  the  charges  of  immorality  made  against 
John  S.  Duss,  the  senior  trustee,  in  the  twenty-fourth  paragraph  of  the  bill, 
are  not  sustained  by  the  evidence,  but  are  disproved.  The  general  rule  in 
equity  that  costs  follow  the  decree,  we  think,  should  be  applied  here,  under  the 
circumstances.  Swentzel  v.  Bank,  147  Pa.  St.  140,  154,  23  Atl.  405.  415,  15  L.  R. 
A.  305.  The  bill  alleges  conspiracy,  fraud,  and  immorality,  and  these  grave 
charges  have  not  been  withdrawn.  Having  successfully  vindicated  themselves 
from  these  charges,  the  defendants  are  justly  entitled  to  full  costs." 

The  decree  of  the  court  below  dismissing  the  bill  is  affirmed. 
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(103  Fed.  599.) 

FIDELITY  &  DEPOSIT  CO.  OF  MARYLAND  v.  COURTNEY. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    July  13,  1900.) 

No.  751. 

1.  Indemnity— Discharge  op  Guarantor— Default— Knowledge  of  Assuukd 

— Notice. 

In  an  action  upon  a  bond  of  indemnity  to  a  bank,  against  loss  by  fraudu- 
lent acts  of  its  president,  and  which  provided  that  the  employer  should 
immediately  give  notice,  in  writing,  of  the  discovery  of  any  default  or 
loss  thereunder,  it  appeared  that  checks  drawn  by  the  president  were,  at 
his  request,  carried  by  the  cashier  as  cash  items  for  a  considerable 
length  of  time;  that  other  checks  were,  by  the  direction  of  the  president, 
charged  to  the  accounts  of  other  parties  than  those  drawing  them;  that 
the  money  so  obtained  was  used  by  the  president  in  buying  up  members 
of  the  city  council  to  advance  his  interests;  and  that  the  cashier  was  re- 
quired one  evening  to  remain  after  banking  hours  to  pay  out  money  to 
certain  parties  upon  a  note;  but  that  none  of  these  facts  were  known 
to  the  board  of  directors,  except  that  of  the  payment  of  money  after 
banking  hours,  which  was  duly  explained  by  the  president,  who  gave  as- 
surances that  the  note  was  regularly  discounted,  and  was  all  right,  and 
no  notice  was  given  to  the  defendant.  Held,  that  defendant  had  no  rea- 
son to  complain  of  an  instruction  that,  if  the  bank  knew  of  the  fraudu- 
lent purposes  for  which  the  checks  in  question  were  used,  It  could  not 
recover;  but  that  a  mere  overdraft,  without  any  fraudulent  Intent,  would 
not  be  an  act  which  would  affect  the  bank's  right  of  recovery  upon  the 
bond. 

2.  Same. 

Knowledge  by  the  cashier  and  a  director  that  the  president's  account 
was  frequently  overdrawn,  that  his  checks  were  carried  as  cash  items,  and 
that  money  was  paid  to  parties  after  banking  hours,  did  not  amount  to  a 
default  under  the  bond,  unless  acquired  by  such  officers  In  the  course  of 
the  business  of  the  bank. 

3.  Same. 

After  a  receiver  for  the  bank  had  been  appointed  on  January  22d,  and 
government  experts  and  a  national  bank  examiner  commenced  an  ex- 
amination of  the  bank's  affairs,  the  defalcations  of  the  president  began  to 
be  apparent  some  time  between  the  2d  and  9th  of  February,  and  27 
days  after  his  appointment  the  receiver  gave  written  notice  thereof  to 
defendant,  and  that  indemnity  would  be  required.  Held,  that  the  notice 
was  not  so  late  as  to  require  the  court  to  take  from  the  jury  the  question 
of  its  sufficiency,  and  that  the  jury  were  properly  instructed  that  the 
requirement  of  the  bond  that  notice  should  be  given  "immediately"  of 
the  discovery  of  any  default  meant  that  the  same  should  be  given  "as 
soon  as  reasonably  practicable  and  with  promptness,"  and  that,  if  the 
receiver  gave  the  required  notice  within  a  reasonable  time  after  the  dis- 
covery of  the  default,  it  was  sufficient. 

4.  Same— Notice  of  Default. 

A  notice  referring  to  the  certificate  issued  by  defendant  guarantying  the 
fidelity  of  the  president  of  the  bank,  and  to  its  bond  by  number,  and  in- 
forming defendant  that  the  president  had  been  found  in  default  to  the 
bank,  and  that  indemnity  to  plaintiff  as  receiver  of  the  bank  would  be 
required,  was  sufficient  in  form  to  meet  the  requirements  of  the  bond  that 
upon  discovery  of  any  default  the  bank  should  give  notice  to  defendant  in 
writing. 

5.  Same— Proof  of  Claim. 

Full  particulars  of  the  bank's  claim  under  the  bond  not  being  fully 
developed  for  six  months  after  the  appointment  of  the  receiver,  during 
which  time  the  examination  of  the  bank's  affairs  was  being  made,  the 
filing  of  a  claim  under  the  bond  at  the  end  of  that  time  was  a  sufficient 
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compliance  with  the  requirement  of  the  bank  that  any  claim  thereunder 
should  be  filed  "as  soon  as  practicable"  after  notice  of  default. 

6.  Same— Evidence— Letter  op  Cashier  not  Admissible  against  Bank. 

A  letter  written  by  the  cashier  of  the  bank,  without  the .  authority  of 
the  board  of  directors,  upon  the  renewal  of  the  president's  bond,  certify- 
ing that  all  moneys  handled  by  the  president  had  been  accounted  for,  that 
he  had  performed  his  duties  in  a  satisfactory  manner,  and  that  no  reason 
was  known  why  defendant's  guaranty  bond  should  not  be  continued,  was 
inadmissible  in  evidence  on  behalf  of  defendant,  because  not  binding 
upon  the  bank. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District  of 
Kentucky. 

This  action  was  brought  by  the  receiver  of  the  German  National  Bank 
against  the  Fidelity  &  Deposit  Company  of  Maryland  to  recover  upon  a  bond 
given  to  indemnify  the  bank  against  loss  by  fraudulent  acts  of  J.  M.  Mc- 
Knight  as  president  thereof.  It  appears  in  the  record  that  on  June  1,  1804, 
McKnlght  was  elected  vice  president,  and  executed  his  bond  for  one  year, 
upon  June  1,  1895,  he  was  elected  president*,  and  the  bond  was  renewed 
by  him  as  president,  and  was  again  renewed  for  the  further  period  of  one 
year.  The  petition  sets  up  various  defaults,  aggregating  $18,742.74,  and  prays 
judgment  for  the  penalty  ot  the  bond  in  the  sum  of  $10,000.  The  bond  con- 
tained, among  others,  the  following  provisions:  "Whereas,  the  employ^  has 
been  appointed  in  the  service  of  the  employer,  and  has  been  assigned  to  the 
office  or  position  of  *  *  *  by  the  employer,  and  application  has  been  made 
to  the  Fidelity  and  Deposit  Company  of  Maryland  for  this  bond;  and  whereas, 
the  said  employer  has  delivered  to  the  company  a  certain  statement,  and  it 
being  agreed  and  understood  that  such  statement  constitutes  an  essential  part 
of  the  contract  hereinafter  expressed:     Now,  therefore,  in  consideration  of  the 

payment  of  the  sum  of  dollars,  lawful  money  of  the  United  States  of 

America,  to  the  company  as  a  premium  for  the  term  commencing  at  the  date 

hereof  and  ending  on  the  day  of  ,  eighteen  hundred  and  ninety 

,  at  32  o'clock  noon,  the  company  does  hereby  agree  that  It  will,  within 

three  months  after  receipt  of  proof  satisfactory  to  its  directors,  and  subject 
to  the  conditions  hereinafter  expressed,  reimburse  the  employer  to  an  amount 
not  in  excess  of  the  penalty  of  this  bond,  for  such  pecuniary  loss  as  the  em- 
ployer shall  have  sustained  by  any  fraudulent  act  or  acts  committed  by  the 
employ^  during  the  continuance  of  this  bond  in  the  performance  of  the  duties 
of  his  said  office  or  position,  or  of  such  other  position  as  he  may  be  subse- 
quently appointed  to  or  called  to  fill  by  the  employer  In  said  service,  of  money, 
securities,  or  other  personal  property  belonging  to  the  employer,  or  for  which 
the  employer  is  responsible.  This  bond  may  be  continued  from  year  to  year, 
at  the  option  of  the  employer,  at  the  same  or  an  agreed  premium  rate,  so 
long  as  the  company  shall  consent  to  receive  the  same,  in  which  case  the 
company  shall  remain  liable  for  any  dishonest  act  of  the  employe^  occurring 
between  the  original  date  of  this  bond  and  the  time  to  which  it  shall  have 
been  continued.  This  bond  is  issued  and  continued  upon  and  subject  to  the 
following  conditions  and  provisions:  *  *  *  That  the  employer  shall  im- 
mediately give  the  company  notice,  in  writing,  of  the  discovery  of  any  default 
or  loss  hereunder,  and  shall  file  with  the  company  his  or  their  claims  here- 
under, with  full  particulars  thereof,  as  soon  as  practicable  thereafter;  and 
no  claim  which  shall  not  be  so  filed  by  the  employer  with  the  company  within 
six  months  after  the  expiration  or  cancellation  of  this  bond,  or  within  six 
months  after  the  employe^  shall  have  ceased  to  be  in  the  employer's  service, 
shall  be  payable  hereunder.  *  *  *  That,  upon  notification  to  the  company 
of  any  loss  hereunder,  the  company's  liability  shall  thereupon  terminate  as 
regards  any  subsequent  act  of  the  employe1.  That  the  employer  shall  observe, 
or  cause  to  be  observed,  due  and  customary  supervision  over  the  employs  for 
the  prevention  of  default;  and,  if  the  employer  shall  at  any  time  during  the 
currency  of  this  bond  condone  any  act  or  default  on  the  part  of  the  employ^ 
which  would  give  the  employer  the  right  to  claim  hereunder,  and  shall  con- 
tinue the  employe  in   its  service,   without   written  notification  to  the   corn- 
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pany,  the  company  shall  not  be  responsible  hereunder  for  any  default  of  the 
einployG  which  may  occur  subsequent  to  such  act  or  default  so  condoned. 
*  *  *  That  there  shall  be  a  complete  inspection  of  the  accounts  and  books 
of  the  employ^  on  behalf  of  the  employer  at  least  once  in  every  twelve  months 
from  the  date  of  this  bond,  such  inspection  to  include  examination  of  all  cash 
and  securities  of  which  the  employ^  shall  have  custody  or  charge.  That  the 
employe  has  not,  within  the  knowledge  of  the  employer,  been  at  any  time  in 
arrears  or  default  either  in  this  or  other  employment.  That  the  employer 
shall  at  once  notify  the  company  on  becoming  aware  of  the  employ^  being 
engaged  in  speculation  or  gambling,  or  indulging  in  any  disreputable  or  un- 
lawful habits  or  pursuits.  *  *  *  That  the  company  may,  upon  giving  one 
month's  notice,  in  writing,  to  the  employer,  cancel  its  responsibility  hereun- 
der in  so  far  as  it  concerns  the  acts  or  defaults  of  the  employ^  subsequent  to 
the  end  of  such  month;  in  which  event  It  will,  upon  request  of  the  em- 
ployer, refund  the  proportion  of  the  premium  paid  for  the  unexpired  term  of 
this  bond." 

The  amended  answer  recites  the  provisions  of  the  bond,  and  sets  up  that 
neither  the  bank  nor  the  receiver  ever  gave  notice  to  the  Fidelity  &  Deposit 
Company  of 'Maryland  of  the  defaults  as  required;  that  the  bank  did  not 
observe  the  due  and  customary  supervision  over  McKnight;  that  the .  vice 
president,  who  was  also  a  director,  knew  of  the  embezzlements  of  McKuight, 
yet  neither  the  bank  nor  the  receiver  notified  the  company  until  long  after 
the  bank  was  closed,  in  January,  1897;  that  the  receiver  did  not  file  his  claim 
against  said  company  until  the  18th  of  February,  1897;  that  this  notice  did 
not  give  the  particulars  of  McKnlght's  default,  and  that  defendant  did  not 
fully  know  the  same  until  the  2d  of  July,  1897;  that  Rudolph  Reutlinger  was 
teller  and  cashier,  and  as  such  had  charge  of  such  financial  affairs  as  pertained 
to  said  offices;  that  Adolph  Reutlinger  was  vice  president,  and  was  daily  in 
the  bank,  and  thoroughly  familiar  with  all  its  business  affairs,  and  with  the 
acts  and  defaults  of  said  McKnight  as  president;  that  the  directors  were  also 
familiar  with  McKnlght's  overdrafts;  that  McKnlght's  defaults  and  embezzle- 
ments were  known  to  the  directors,  who  allowed  them  to  go  on  without  the 
knowledge  of  the  Fidelity  &  Deposit  Company;  that  during  the  time  Mc- 
Knight was  in  office  the  books  were  out  of  balance  about  $3,000;  that  the 
directors  and  officers  allowed  McKnight  to  be  constantly  overdrawn  in  his  per- 
sonal account;  that  his  overdraft,  January  18,  1896,  was  $1,340.14,  and  on 
June  8,  1896,  it  was  $626.23,  and  that,  day  in  and  day  out,  he  was  overdrawn, 
of  which  fact  the  directors  had  knowledge,  and  these  irregular  acts  and  de- 
faults were  not  known  to  said  defendant,  otherwise  it  would  have  canceled 
the  bond;  that  before  the  renewal  of  the  bond,  in  1895-1896,  it  wrote  the 
bank  to  ascertain  if  McKnight  had  been  conducting  himself  properly,  and  was 
informed  by  the  cashier  that  McKnight  had  discharged  his  duties  faithfully; 
that  such  statements  were  made  with  the  knowledge  of  the  directors,  but  that 
said  statements  were  false  and  fraudulent,  which  at  the  time  was  unknown 
to  said  defendant;  and  that  thereby  the  company  was  led  to  renew  the  bond, 
which  otherwise  would  have  been  canceled.  And  by  another  amended  answer 
it  is  charged  that  McKnlght's  wrongdoings  were  known  to  the  directors  of 
the  bank  when  they  occurred,  or  within  a  few  days  thereafter,  but  that  said 
defendant  was  not  notified  until  long  after  the  bank  went  into  the  hands  of  a 
receiver.  Replication  was  filed,  and  the  case  went  to  trial,  resulting  In  a 
verdict  for  plaintiff.  Testimony  was  offered  tending  to  show  various  trans- 
actions of  McKnlght's  in  the  course  of  his  business  in  the  bank;  among  other 
things,  the  overdrafts  of  McKnight,  and  that  checks  were  given  by  him,  and 
carried  by  the  cashier  as  cash  items,  at  the  direction  of  McKnight,  for  a 
considerable  length  of  time.  There  is  also  testimony  tending  to  show  that 
McKnight,  while  a  candidate  for  office  of  mayor  in  the  city  of  Louisville, 
which  office  was  to  be  filled  by  the  council  of  said  city,  obtained  $1,000  for 
one  Edmunds,  in  bills  of  $100  each,  which  money  was  obtained  on  Edmunds' 
check,  he,  at  the  time,  having  no  account  at  the  bank  as  an  individual,  but 
Edmunds  &  Co.  had  an  account  there.  Edmunds  testified  he  understood 
the  check  was  to  be  taken  care  of  by  McKnight.  It  was  also  testified  that  a 
loan  was  procured  of  $2,000  to  Britt  and  Reeder,  i^hich  money  was  obtained 
at  the  bank  after  banking  hours,  and  that  McKnight  said  he  had  a  big  scheme 
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on  hand,  and  It  appeared  this  money  was  given  for  the  purpose  of  obtaining 
an  illegal  contract  with  the  conncilmen  as  to  possible  legislation  which  might 
come  before  them.  McKnight,  on  being  asked  for  an  explanation  of  the  mat- 
ter, claimed  that  it  was  all  right;  that  the  note  was  good;  that  the  matter 
was  brought  before  the  board  of  directors,  where  McKnight  made  an  explana- 
tion to  the  same  effect,  and  that  it  seemed  to  satisfy  the  board. 

E.  T.  McDermott,  for  plaintiff  in  error. 
Win.  M.  Smith,  for  defendant  in  error. 

Before  LURTON,  DAY,  and  SEVERENS,  Circuit  Judges. 

DAY,  Circuit  Judge,  after  thus  stating  the  case,  delivered  the  opin- 
ion of  the  court. 

1.  It  is  unnecessary  to  enter  into  a  detailed  account  of  the  various 
defaults,  or  comment  upon  the  knowledge  thereof  of  the  bank  direct- 
ors, as  there  was  a  conflict  of  testimony  upon  that  subject,  upon  which 
the  court  charged  the  jury  as  follows: 

"There  was  also  evidence  tending  to  show  that  J.  M.  McKnight  was  presi- 
dent of  the  bank,  and  the  other  officers  of  the  bank,  including  the  directory, 
had  entire  confidence  in  his  honesty  and  integrity  np  to  the  time  the  bank 
was  closed;  that  none  of  them  had  any  knowledge  that  any  act  of  his  in  the 
management  of  said  bank  was  fraudulent  or  dishonest,  until  after  the  closing 
of  the  bank;  that  said  bank  had  a  discount  committee,  who  regularly  exam- 
ined and  passed  on  the  papers  of  the  bank,  as  required  of  such  committee, 
and  the  directory  of  said  bank  undertook  to  make  a  monthly  investigation— 
sometimes  twice  a  month— of  the  affairs  of  said  bank,  and  required  the  presi- 
dent to  go  througli  the  same  with  them,  and  make  a  full  report  thereon;  that 
some  of  the  directors  were  in  the  bank  almost  daily,  inspecting  Its  affairs, 
and  that  they  did  at  all  times  observe  due  and  customary  supervision  over  said 
president  for  the  prevention  of  default;  that  none  of  the  officers  of  said  bank, 
including  the  directory,  had  any  knowledge  of  the  various  checks  set  up  In 
the  petition  as  fraudulent,  and  that  were  charged  to  the  account  of  other  par- 
ties than  those  drawing  them,  or  on  whom  they  were  drawn,  except  the 
clerks  who  charged  them  up  to  said  account  as  stated,  and  there  was  evidence 
tending  to  show  that  they  charged  them  up  to  such  accounts  by  the  direction 
of  McKnight,  the  president,  and  except,  further.  H.  E.  Reutlinger.  the  cashier 
and  teller  of  said  bank,  knew  of  said  checks  when  they  came  into  said  bank, 
and  was  instructed  to  hold  them  as  cash  items  by  McKnight,  but  further 
than  this  he  had  no  knowledge.  As  to  the  $2,000  Britt  and  Reeder  note,  there 
was  also  evidence  tending  to  show  that  R.  E.  Reutlinger  was  required  to  stay 
at  the  bank  until  after  banking  hours,  and  was  directed  by  McKnight  to  and 
did  lay  out  the  $2,000  on  said  note  to  said  parties,  but  that  further  than  this 
he  had  no  knowledge  thereof.  There  was  also  evidence  tending  further  to 
show  that  said  R.  E.  Reutlinger  Informed  his  father,  Adolph  Reutlinger,  vice 
president,  of  the  payment  of  this  $2,000  that  night,  and  that  said  Adolph  Reut- 
linger made  inquiry  of  McKnight  to  explain  the  transaction;  that  thereupon 
McKnight  told  him  that  said  parties  were  good  and  solvent,  and  the  note  was 
regularly  discounted,  and  aU  right,  and  that,  if  required,  Gaulbert  or  Whallen 
would  sign  same  with  them,  and  that  he  (McKnight)  would  guaranty  the  pay- 
ment thereof;  that  the  parties  were  obliged  to  have  the  money  that  night, 
and  he  so  kept  the  bank  open  to  let  them  have  it.  There  was  evidence  tend- 
ing further  to  show  that  said  Adolph  Reutlinger  then  went  before  the 
directory,  and  told  them  what  McKnight  had  said  in  regard  to  this  note,  and 
said  to  them  that  he  had  made  some  investigation,  and  could  not  find  that 
these  parties  had  any  property;  that  he  was  unable  to  say  whether  or  not 
they  were  good,  and  that  thereupon  McKnight  came  before  said  directory, 
and  made  the  same  statement  to  them  that  he  had  made  to  Adolph  Reut- 
linger, assuring  them  that  Jhe  note  was  good,  and  that  said  directors  believed 
him,  and  relied  on  his  statement,  and  so  passed  the  note;  that  there  was  no 
other  evidence  tending  to  show  any  further  knowledge  of  said  note,  or  Its  true 
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character,  by  the  officers  or  any  of  the  directors  of  the  bank,  than  Is  herein 
stated,  except  in  the  testimony  of  Jacob  Reisch,  one  of  the  directors,  that 
some  short  time  after  the  execution  of  said  note  Adolph  Reutlinger  told  him 
what  he  had  learned  thereof  as  herein  stated,  and  further  he  says  that  said 
Reutlinger  told  him  that  the  money  was  used  in  the  mayor's  race.  This  latter 
statement  Adolph  Reutlinger  denied  in  his  evidence." 

Upon  the  subject  of  the  duty  of  the  bank,  under  these  circumstances, 
to  notify  the  company  of  these  transactions,  that  it  might  end  its 
obligations  under  the  bond,  if  it  saw  fit  to  do  so,  the  court  charged  the 
jury: 

"Now,  I  suppose  In  this  case,  if  the  bank  had  known  that  McKnight  was 
making  these  drafts  for  these  various  fraudulent  purposes,  such  as  buying  up 
councilmen,  buying  up  aldermen,  paying  his  own  personal  debts;  if  the  bank 
had  known  that,  and  consented  to  it— there  would  not  have  been  a  fraudulent 
act  by  McKnight  for  which  the  bank  could  recover  against  this  company. 
But  If  you  believe,  from  the  evidence,  that  the  bank  did  not  know  of  the 
fraudulent  purposes  for  which  the  overdrafts  were  made,  if  the  overdrafts 
were  made  In  connection  with  this  matter,— if  you  believe  the  bank  did  not 
know  the  fraudulent  purposes,— then  that  changes  the  result;  because,  if  the 
bank  did  not  know,  and  stIU  consented  to  it,  it  would  not  relieve  the  act  of 
McKnight  from  the  character  of  being  a  fraudulent  act  So  that,  as  I  view 
the  case  (you  must  remember,  however,  that  you  are  the  sole  judges  of  the 
evidence  in  this  case  and  Its  credibility),  as  I  view  this  case,  however,  there 
would  be  no  fraudulent  acts  upon  McKnIghtfs  part  (limiting  my  observations 
now  to  the  overdrafts),  there  would  be  no  fraudulent  acts  upon  his  part  merely 
in  an  overdraft,  if  there  were  no  fraudulent  intent  behind  it,  which  was  con- 
cealed from  the  bank." 

We  think  this  instruction  as  favorable  as  the  company  was  entitled 
to,  and  under  it,  if  the  jury  found  that  the  bank  had  knowledge  that 
McKnight  was  doing  the  acts  in  question  for  fraudulent  purposes, 
there  could  be  no  recovery  upon  the  bond.  We  must  remember  that 
this  obligation  was  intended  to  secure  the  bank  against  the  fraudulent 
conduct  of  McKnight  in  the  performance  of  the  duties  of  his  office  or 
position;  that  McKnighfs  action,  in  order  to  require  notice  to  the 
company,  must  have  been  "of  the  discovery  of  a  default  or  loss  under 
the  bond."  While  McKnight  might  have  been  guilty  of  reprehensible 
conduct,  it  would  not  require  notice  unless  such  as  might  result  in  the 
loss  of  security  or  money  or  personal  property  of  the  bank  by  fraud- 
ulent conduct  in  the  performance  of  his  duties  to  the  bank.  Such 
conduct  as  amounts  to  a  default  under  the  bond  the  employer  is  bound 
to  report,  and  if  he  condones  or  continues  the  employ^  in  his  service, 
without  written  notice  to  the  company,  the  latter  would  be  discharged 
from  responsibility.  Misconduct  which  would  not  amount  to  a  fraud- 
ulent act  affecting  the  duties  of  the  officer  of  the  bank  would  not  re- 
quire notice  unless  it  came  within  that  clause  of  the  bond  which  re- 
quires the  employer  to  notify  the  company  when  the  employ^  engages 
in  gambling  or  speculation,  or  indulges  in  disreputable  or  unlawful 
habits  or  pursuits.  Whether  McKnighfs  conduct  was  of  this  char- 
acter the  court  left  to  the  jury  to  determine.  They  must  have  found 
that  there  was  no  such  misconduct  as  would  avoid  the  bond  while  the 
bank  was  in  operation,  and  which  it  was  the  duty  of  the  bank  to  re- 
port to  the  company.  In  this  connection  it  is  averred  that  the  court 
erred  in  saying  that  this  knowledge  must  be  the  knowledge  of  the  bank, 
intending  thereby  to  exclude  the  knowledge  of  individual  directors. 
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In  the  charge  above  quoted,  as  to  the  knowledge  of  the  bank  directors, 
we  have  already  said  we  find  no  error.  We  have  carefully  examined 
the  record,  and  find  no  knowledge  brought  home  to  the  directors  indi- 
vidually, or  the  cashier  in  his  individual  capacity,  which  was  not 
brought  to  the  attention  of  the  board,  which  would  amount  to  a  de- 
fault under  this  bond.  Such  knowledge,  in  order  to  be  binding  upon 
the  bank,  must  have  been  acquired  in  the  course  of  business  of  the 
bank  transacted  by  such  officer  or  director.  It  is  not  necessary  to  ex- 
amine the  numerous  authorities  cited  upon  this  proposition.  They 
are  well  summed  up  in  Boone,  Banking,  §  132: 

''Notice  to  the  directors  of  a  bank  when  assembled  as  a  board  is  notice  to 
the  bank;  nor  can  any  subsequent  change  of  directors  require  a  new  notice. 
*  *  *  And  notice  to  one  or  more  of  the  directors,  when  engaged  in  the 
business  of  the  bank,  will  be  deemed  notice  to  the  bank." 

The  testimony  shows  no  such  knowledge  of  McKnight's  conduct,  ac- 
quired in  the  bank's  business  by  individual  directors  or  officers  of  the 
bank,  and  not  known  to  the  board,  as  would  entitle  the  company  to 
notice.  As  was  said  in  Suretv  Co.  v.  Paulv,  170  U.  S.  147,  18  Sup*  Ct. 
558,  42  L.  Ed.  982: 

"It  may  well  be  held  that  the  surety  company  did  not  intend  to  require 
written  notice  of  any  act  upon  the  part  of  the  cashier  that  might  involve  loss, 
unless  the  bank  had  knowledge,  not  simply  suspicion,  of  the  existence  of  such 
facts  as  would  justify  a  careful  and  prudent  man  in  charging  another  with 
fraud  or  dishonesty.  If  the  company  intended  that  the  bank  should  Inform 
it  of  mere  rumors  or  suspicions  affecting  the  integrity  of  O'Brien,  such  inten- 
tion ought  to  have  been  clearly  expressed  in  the  bond." 

2.  Upon  the  question  of  notice  of  McKnighfs  default  it  is  strenuous- 
ly argued  that  the  notice  given  by  the  receiver  after  he  took  possession 
of  the  bank  is  not  such  notice  as  is  required,  and  for  that  reason  there 
can  be  no  recovery  upon  the  bond.  The  bank  was  closed  on  the  17th 
of  January,  1897.  The  receiver  was  appointed  on  the  22d  of  January. 
1897.     On  the  18th  of  February  the  receiver  gave  the  following  notice: 

"Louisville,  Ky.,  February  18,  1897. 

"To  the  Fidelity  &  Deposit  Company  of  Maryland,  Baltimore,  Md.— Gentle- 
men: Referring  to  the  certificate  No.  4,043,  issued  from  your  security  depart- 
ment, guarantying  the  fidelity  of  Jacob  M.  McKnight,  president  of  the  Ger- 
man National  Bank,  under  your  bond  to  him.  No.  5,002,  issued  June  1,  1894, 
in  favor  of  such  bank,  we  hereby  notify  you  that  said  Jacob  M.  McKnight, 
as  president,  has  been  found  in  derault  to  this  bank,  and  that  you  wfll  be 
required  to  make  indemnity  to  me  as  receiver  to  the  extent  of  said  bond. 

"Yours  truly,  R.  H.  Courtney,  Receiver  German  National  Bank." 

When  this  notice  was  offered  in  evidence,  it  was  objected  to,  the 
attorney  for  the  defendant  stating: 

"We  have  no  doubt  he  sent  it  [the  notice],  and  make  no  point  on  that, 
but  we  desire  to  object  to  the  admission  of  it,  as  not  being  the  notice  required 
in  the  contract,  and  therefore  we  received  no  notice  whatever." 

Exception  was  taken  to  the  portion  of  the  charge  relating  thereto 
on  the  same  ground  that  the  introduction  of  the  notice  in  testimony 
was  taken,  viz.  that  it  was  not  such  notice  as  was  required  by  the  con- 
tract, and  was,  therefore,  misleading.  Neither  in  this  exception,  nor 
when  the  notice  was  offered  in  testimony,  was  it  objected  that  the 
notice  was  not  early  enough  in  point  of  time,  but  in  the  assignments 
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of  error  this  averment  is  added.  It  may  well  be  doubted  if  this  is  not 
extending  the  assignment  of  error  beyond  the  exception  taken.  As- 
signments of  error  cannot  broaden  an  exception,  and  will  not  be  con- 
sidered unless  called  to  the  attention  of  the  court  by  proper  exceptions. 
We  are  of  opinion,  however,  that  the  court  fairly  left  this  question  to 
the  jury.  It  is  testified  by  Mr.  Courtney  that  immediately  after  the 
bank  passed  into  his  hands  as  receiver: 

"I  began  to  ascertain  the  defalcations.  The  experts— Mr.  Hays,  a  govern- 
ment expert,  and  Mr.  Escott,  a  national  bank  examiner— were  at  work  Imme- 
diately after  Mr.  McKnight's  arrest.  I  kept  pace  with  their  investigation. 
It  was  almost  immediately  after  the  bank  closed  that  these  defalcations  be- 
came known;  not  all  of  them,  but  enough  to  ground  the  claim  upon.  I  had 
that  notice  of  February  18,  1897,  mailed  to  the  office  at  Baltimore.  It  is  my 
impression  that  I  mailed  a  like  notice  to  the  agent  here." 

The  expert  Mr.  Escott  testifies: 

"We  began  to  get  these  shortages  about  two  or  three  weeks  after  the  bank 
was  closed.  They  were  discovered  from  time  to  time.  I  began  to  discover 
them  in  two  weeks." 

If,  as  Escott  says,  they  began  to  discover  the  shortages  two  or  three 
weeks  after  the  bank  was  closed,  that  would  mean  the  discovery  was 
first  made  between  the  2d  and  9th  of  February,  1897.  The  court 
left  this  question  to  the  jury  under  the  following  instructions: 

"The  do  Cendant  insists  upon  this  clause  of  the  contract  between  It  and  the 
bank  that  'the  employer  shall  immediately  give  the  company  notice  in  writing 
of  the  discovery  of  any  default  or  loss  hereunder,  and  shall  file  its  or  their 
claims  hereunder,  with  full  particulars  thereof  as  soon  as  practicable  there- 
after, and  no  claim  which  shall  not  be  so  tiled  by  the  employer  with  the  com- 
pany within  six  months  after  the  expiration  or  cancellation  of  its  bond,  or 
within  six  months  after  the  employ^  shall  have  ceased  to  be  in  the  employer's 
service,  shall  be  payable  hereunder.1  In  considering  that  clause  of  the  con- 
tract between  these  parties,  I  do  not  think  the  word  'immediately'  should  be 
given  such  construction  as  that  it  would  mean  instantly,  but  I  believe  it  con- 
forms with  the  views  of  the  supreme  court  and  the  authorities  generally  to 
tell  you  that  it  means  that  it  was  the  duty  of  plaintiff  in  this  case  to  give,  as 
soon  as  reasonably  practicable,  and  with  promptness,  notice  of  the  discovery 
of  any  default.  It  did  not  mean  that  as  soon  as  one  was  suspected  that  notice 
should  be  given;  but  if  you  believe,  from  the  evidence,  that  within  a  reasonable 
time  after  the  receiver  in  this  case  (and  you  must  remember  that  he  is  the 
receiver  merely,  and  that  he  knew  nothing  about  the  management  of  the  bank, 
nothing  of  its  affairs,  until  he  was  appointed),  if  you  believe  that,  within  a  rea- 
sonable time  after  he  discovered— actually  discovered— a  default,  he  gave  the 
notice  of  the  18th  day  of  February,  1897,  you  are  at  liberty  to  infer  that  that 
part  of  the  obligation  of  this  bond  has  been  performed." 

We  think  there  was  not  such  a  lapse  of  time  from  the  time  the  re- 
reiver  began  to  discover  these  defaults  until  he  gave  the  notice  of 
February  18, 1897,  as  would  require  the  question  to  be  taken  from  the 
jury.  We  have  already  said  no  notice  is  required  until  the  bank  had 
knowledge  of  facts  which  would  justify  it  in  charging  dishonesty. 
In  the  Pauly  Case,  supra,  while  it  is  true  the  bond  says  that  notiqe 
must  be  given  as  soon  aa  practicable,  instead  of  immediately,  Mr.  Jus- 
tice Harlan  says: 

"It  was  left  to  the  jury  to  determine  when  the  receiver  first  acquired  knowl- 
edge of  acts  indicating  fraud  or  dishonesty  on  O'Brien's  part,  and  they  found, 
in  effect,  that  he  had  no  knowledge  of  any  such  act  until  after  the  report  by 
the  expert  bookkeepers,   made  about  or  a   few  days  before  May   23,    181)2. 
43  C.C.A.— 22 
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The  trial  court  went  far  enough  when  it  said,  in  response  to  an  inquiry,  by  a 
juror,  that  notice  given  May  23,  1892,  of  a  fraud  by  the  cashier  discovered  as 
early  as  March  2d,— the  day  on  which  O'Brien  left  the  receiver,— was  not  as 
soon  as  practicable  after  the  receiver  acquired  knowledge  of  the  facts." 

Unless  the  lapse  of  time  is  so  long  as  to  be  obviously  a  noncom- 
pliance with  the  contract,  the  question  is  one  for  the  jury.  In  May, 
Ins.  (3d  Ed.)  §  462,  it  is  said: 

"If  the  notice  be  required  to  be  'forthwith,'  or  'as  soon  as  possible/  or  •im- 
mediately,' it  will  meet  the  requirement,  if  given  with  due  diligence  under  the 
circumstances  of  the  case,  and  without  unnecessary  and  unreasonable  delay, 
of  which  the  jury  are  ordinarily  to  be  the  judges.  To  give  the  word  a  literal 
interpretation  would,  in  most  cases,  strip  the  insured  of  all  hope  of  indemnity, 
and  policies  of  insurance  would  become  practically  engines  of  fraud-  Thus, 
notice  within  eight  days  after  the  fire,  and  within  Ave  days  after  it  came  to 
the  knowledge  of  the  insured,  has  been  held  to  be  reasonable.  So,  where  the 
tire  happened  on  the  10th,  and  notice  of  loss,  dated  the  11th,  reached  the  in- 
surers on  the  15th  of  the  same  month.  But  a  delay  of  four  months  in  one  vase. 
of  thirty-eight  days  in  another,  of  twenty  days  in  another,  and  of  eleven  days 
in  another,  there  being  no  sufficient  excuse  therefor,  has  been  held  to  be  unrea- 
sonable. Yet  where  the  insurers  had,  contrary  to  their  agreement,  refused  to 
issue  a  policy,  they  were  held  to  have  waived  their  right  to  object  to  a  notice 
sent  eleven  months  after  the  loss.  Whether  due  diligence  has  been  used  in 
giving  the  notice  is  a  question  which  is  ordinarily  left  to  the  jury,  to  be  found 
from  all  the  circumstances  in  the  case.  But,  where  the  facts  and  circumstan- 
ces bearing  upon  the  question  of  due  diligence  are  not  in  dispute,  it  becomes 
a  question  of  law  for  the  court." 

In  Donahue  v.  Insurance  Co.,  56  Vt  374,  notice  of  a  fire  was  re- 
quired to  be  given  forthwith.  It  was  held  that  such  notice  must  be 
given  with  due  diligence,  and  within  a  reasonable  time;  and,  al- 
though notice  was  given  22  days  after  the  fire,  it  was  held  a  ques- 
tion for  the  jury  as  to  whether  it  was  given  forthwith.  It  was 
said  by  the  supreme  court  in  the  Pauly  Case,  supra,  that  an  indem- 
nity contract  is  to  be  construed  most  favorably  to  the  insured.  In 
speaking  of  fire  insurance  policies,  under  consideration  in  the  Ver- 
mont Case,  supra,  the  judge  said  (page  380): 

"The  condition  that  the  insured  should  give  the  company  notice  forthwith 
should  be  construed  liberally  in  favor  of  the  insured." 

In  Association  v.  Smith,  126  Pa.  St.  317,  17  Atl.  005,  Chief  Justice 
Paxson,  in  delivering  the  opinion  of  the  court, — thiB  being  a  case 
in  which  an  injury  was  received  by  one  holding  an  accident  policy 
on  September  4,  1887,  notice  being  given  to  the  company  October 
19th,  the  policy  requiring  immediate  notice  of  the  injury, — said: 

"The  word  'immediate/  in  the  contract,  must  be  construed  to  mean  within 
a  reasonable  time  thereafter,  under  all  the  facts  and  circumstances  of  the 
case;  and  what  is  a  reasonable  time  must  be  decided  by  the  jury,  unless,  as 
before  observed,  the  delay  has  been  bo  great  that  the  court  may  rule  it  as  a 
question  of  law." 

In  Bennett  v.  Insurance  Co.,  67  N.  Y.  277,  speaking  of  a  case 
where  the  notice  was  required  to  be  given  forthwith,  and  it  had  not 
been  given  until  26  days  after,  Judge  Earl  said: 

"The  word  'forthwith'  does  not  here  mean  immediately  or  instantaneously 
after  the  fire.    It  means,  and  has  been  held  to  mean,  within  a  reasonable  time 
or  with  reasonable  diligence  after  the  fire.     New  York  Cent.  Ins.  Co.  v.  Na- 
tional Protection  Ins.  Co.,  20  Barb.  468;  Inman  v.  Insurance  Co.,  12  Wend.  * 
452." 
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The  word  "immediate"  is  certainly  no  stronger  than  the  word 
"forthwith,"  or  the  expression  "as  soon  as  possible."  In  Insurance 
Co.  v.  Flynn,  98  Pa.  St  628,  it  was  held  that  30  days'  delay  will  not 
prevent  the  submission  of  the  question  to  a  jury  in  a  policy  which 
required  proofs  to  be  submitted  as  soon  as  possible.  In  McFar- 
land  v.  Association,  124  Mo.  204,  27  S.  W.  436,  the  supreme  court 
of  Missouri  held: 

"Where  an  accident  policy  requires  'Immediate'  notice  of  the  death  of  the 
insured  to  be  given,  and  provides  that  the  same  shaU  be  given  by  letter, 
notice  given  within  ten  days  after  the  death  is  sufficient.  The  word  'Immedi- 
ate' wiU,  in  such  cases,  be  construed  to  mean  'within  a  reasonable  time.' " 

See,  also,  Insurance  Co.  v.  Lippold,  3  Neb.  391;  Harnden  v.  Insur- 
ance Co.,  164  Mass.  382,  41  N.  E.  658;  Insurance  Co.  v.  Scammon, 
100  111.  645.  . 

Assuming  that  the  defalcations  were  becoming  apparent  to  the 
experts  so  that  they  began  to  discover  them  two  or  three  weeks 
after  the  bank  was  closed,  we  cannot  say,  as  a  question  of  law,  that 
such  facts  had  been  discovered  as  would  justify  a  prudent  man  in 
charging  another  with  dishonesty  so  as  to  require  notice,  and  we 
think  the  question  was  properly  left  to  the  jury  under  the  instruc- 
tions given.  Some  cases  have  been  cited  in  which  it  seems  a  more 
restricted  view  of  this  requirement  is  taken,  but  we  think  the  opin- 
ion here  expressed  is  more  consonant  with  the  intention  of  the  par- 
ties and  the  purposes  of  indemnity  contracts.  In  Bouv.  Law  Diet,  it 
is  said  of  the  word  "immediate": 

"Strictly  it  implies  not  deferred  by  any  lapse  of  time,  but  as  usually  em- 
ployed it  is  rather  within  reasonable  time,  having  due  regard  to  the  nature 
and  circumstances  of  the  case." 

3.  Nor  do  we  think  there  is  any  reasonable  objection  to  the  form 
of  the  notice  given.  The  purpose  of  the  notice  was  to  enable  the 
indemnity  company  to  terminate  its  liability,  and  to  obtain  such 
remedies  as  it  might  see  fit  to  adopt  against  the  defaulter.  The 
notice  sent  was  general  in  its  character.  It  advised  the  company  of 
the  default,  claimed  the  full  amount  of  indemnity,  and  no  objection 
was  taken  to  it. 

4.  It  was  further  objected  at  the  trial  that  the  proof  of  claims, 
which  was  required  by  the  bond  to  be  made  out  as  soon  as  prac- 
ticable after  the  default,  was  not  furnished  in  time.  This  claim 
was  filed  in  July,  1897.  During  all  that  time  the  investigation  was 
going  on,  and  the  books  of  the  bank  were  being  examined.  So  far 
as  the  testimony  discloses,  the  full  particulars  of  the  claim  were 
not  developed  until  July  so  as  to  be  capable  of  proof. 

5.  It  is  claimed  the  court  erred  in  excluding  a  certain  letter  sign- 
ed by  Reutlinger,  cashier,  concerning  McKnight's  performance  of 
his  duties  as  president.  The  president  of  the  Fidelity  &  Deposit 
Company,  on  the  15th  of  May,  1896,  wrote  the  bank  as  follows: 

"Baltimore,  Md.,  May  15,  1896. 

"To  German  National  Bank,  Louisville,  Ky.— Dear  Sir:    We  hereby  notify 

you  that  bond  No.  5,002  for  $10,000,  issued  by  this  company  on  behalf  of 

Jacob  M.  McKnight  in  your  employ  as  president,  will  expire  on  the  "1st  day 

of  June  next    The  premium,  forty  dollars,  should  be  paid  on  or  before  the 
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date  of  expiration,  otherwise  the  bond  will  lapse.  Kindly  have  the  certificate 
below  filled  in  and  signed,  and  forward  with  remittance  for  premium  to  Jos. 
O.  Odiorne,  general  agent,  when  the  renewal  receipt  will  be  sent  to  you. 

"Yours,  respectfully,  Edwin  Warfield,  President." 

The  certificate  referred  to  was  filled  in  by  the  cashier,  having 
been  inclosed  in  blank  form  in  the  letter  from  the  company,  and  was 
returned,  of  date  May  29,  1896,  to  the  fidelity  company,  and  is  in 
the  following  language: , 

'The  Fidelity  &  Deposit  Company  of  Maryland:    This  Is  to  certify  that 

on  the day  of ,  189-,  the  books  and  accounts  of  Mr.  J.  M.  McKnight, 

is  president,  In  our  employ,  as  has  no  books  and  accounts  were  examined  by 
us,  and  we  found  them  correct  In  every  respect,  and  all* moneys  handled  by 
him  accounted  for.  He  has  performed  his  duties  in  an  acceptable  and  satisfac- 
tory manner,  and  we  know  of  no  reason  why  the  guaranty  bond  should  not  be 
continued.     His  salary  is  now  $4,500,  and  he  is  employed  as  president 

•'Signature:  R.  B.  Reutllnger,  Cashier,  Employer. 

••Dated  at  Louisville,  Ky.,  May  29,  1896." 

This  certificate,  signed  by  the  cashier,  was  excluded,  because 
there  was  no  showing  that  there  had  been  special  authority  from  the 
board  of  directors  authorizing  or  directing  the  cashier  to  fill  out 
and  send  it.  It  is  earnestly  argued  that  the  cashier,  by  virtue  of  his 
office,  and  having  charge  of  the  correspondence  of  the  bank,  had  full 
authority  to  answer  this  communication  in  the  way  which  he  did: 
and,  being  in  the  apparent  scope  of  his  authority,  the  bank  is  bound 
by  it.  A  majority  of  the  court  are  of  opinion  that  the  case  is  ruled 
by  Surety  Co.  v.  Pauly,  supra,  in  which  the  president  wrote  a 
similar  letter  for  the  cashier,  and  it  was  held  that  the  president  of 
the  bank,  in  the  absence  of  express  authority,  could  not  bind  the 
bank.  There  is  no  showing  that  the  bank  authorized  the  cashier  to 
fill  out  the  certificate  and  return  it.  It  is  not  a  case  of  answering  a 
usual  letter  of  the  bank  in  the  course  of  its  business.  A  certificate 
as  to  the  prior  conduct  of  McKnight  was  inclosed,  and  an  answer  re- 
quired. Nothing  is  shown  in  this  case  showing  express  authority, 
and  we  do  not  think  such  inheres  in  the  duties  of  the  office  of  cashier 
without  special  authority.  . 

Other  errors  are  assigned,  which  either  fall  within  the  principles 
already  laid  down,  or  are  not  of  sufficient  weight  to  require  further 
attention.  Finding  no  error  in  the  record  of  the  proceedings  in  the 
court  below,  the  judgment  is  affirmed. 


(103  Fed.  GOO.) 

AMERICAN  CREDIT  INDEMNITY  CO.  v.  CHAMPION  COATED  TAPER  CO. 

(Circuit  Court  of  Appeals.  Sixth  Circuit.     July  13,  1900.) 

No.  763. 

1.  Insurance— Indemnity  against  Loss  by  Insolvent  Debtors— Construction 
op  Bonds. 

Two  bonds  of  indemnity  against  loss  by  the  insolvency  of  debtors  were 
Issued  to  a  mercantile  company,  the  second  being  a  renewal  of  the  first. 
They  contained  identical  provisions  to  the  effect  that  any  loss  covered  by 
the  terms  of  such  bond,  and  resulting  from  sales  and  shipments  made  dur- 
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ing  its  term,  but  which  should  not  become  provable,  under  its  conditions, 
before  its  expiration,  might  be  proved  under  a  renewal  thereof  "under 
and  subject  also  to  the  terms  and  conditions  of  such  renewal";  and  also 
that,  in  case  such  bond  was  a  renewal,  losses  accruing  during  its  term  on 
sales  and  shipments  made  during  the  term  of  the  preceding  bond  might  be 
proved  thereunder,  "subject,  also,  to  the  terms,  conditions,  and  limitations 
of  said  preceding  bond."  Meld,  that  under  such  provisions  one  evident 
purpose  of  a  renewal  was  to  extend  the  protection  of  the  preceding  bond  to 
losses  on  sales  during  its  period  which  did  not  technically  become  provable 
before  its  expiration,  and  hence  that  such  losses  arising  from  sales  and 
shipments  made  during  the  term  of  the  first  bond  and  proved  during  the 
term  of  the  second  were  governed  by  the  terms  and  conditions  of  the  orig- 
inal bond,  rather  than  those  of  the  renewal,  as  to  matters  in  which  the  two 
differed,  i 

2.  Same— Initial  Loss  to  be  Borne  by  Insured. 

A  bond  of  indemnity  guarantied  the  insured  against  loss  not  exceeding 
$20,000,  resulting  from  the  insolvency  of  debtors  "over  and  /ibove  the  loss 
of  $2,000,  agreed  first  to  be  borne  by  the  said  indemnified."  It  contained 
further  provisions  that  "the  claims  provable  under  this  bond  include  only 
the  amount  to  be  first  borne  by  the  indemnified  and  the  amount  of  this 
bond,"  and  that  "no  amount  against  any  one  such  insolvent  debtor  shall 
be  covered  for  more  than  $10,000."  Held,  that  under  such  provisions  the 
initial  loss  to  be  borne  by  the  insured  must  be  deducted  from  the  amount 
of  "covered"  or  "provable"  loss,  which  would  require  the  aggregate  amount 
of  such  covered  loss  to  be  $22,000  to  authorize  a  recovery  of  the  full  amount 
of  the  bond. 

3.  Same— Application  op  Payments. 

Under  a  provision  of  a  bond  of  indemnity  against  loss  by  the  insolvency 
of  debtors  that  "when  the  amount  of  a  claim  against  any  debtor  at  the 
time  of  insolvency  exceeds  the  amount  covered  by  this  bond  all  amounts 
realized  or  secured  therefrom  shall  be  deducted  pro  rata,"  the  insurer  is 
entitled  to  have  credited  an  amount  paid  the  insured  by  a  third  person  in 
settlement  of  a  suit  brought  to  charge  him  with  liability  for  the  debt  as  a 
partner  as  an  amount  realized  upon  the  claim. 

4.  Same— Payment  op  Premium. 

An  insured  in  an  indemnity  bond  gave  a  short  note  for  a  renewal  pre- 
mium, which  was  paid  by  a  check  payable  to  the  Insurer,  which  cashed 
the  check  and  retained  the  money.  A  renewal  policy  was  issued,  reciting 
the  receipt  of  the  premium,  and  in  an  action  on  the  two  bonds  the  answer 
admitted  the  execution  of  the  second  bond.  Meld,  that  under  such  circum- 
stances the  defendant  could  not  deny  to  the  second  bond  the  same  effect 
as  though  the  premium  had  been  paid  in  cash  at  the  time  the  note  was 
*      given. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  Ohio. 

Jacob  Shroder,  for  plaintiff. 

C.  Bentley  Matthews,  for  defendant. 

Before  LURTON,  DAY,  and  SEVERENS,  Circuit  Judges. 

LURTON,  Circuit  Judge.  This  was  an  action  in  contract  upon  two 
bonds  of  indemnity  against  loss  by  insolvent  debtors.  The  first  bond 
was  in  effect  from  December  1, 1895,  to  November  30,  1896.  The  sec- 
ond was  in  effect  for  one  year  after  expiration  of  the  first,  and  is  a 
renewal  of  the  first,  and  differs  only  in  respect  to  the  amount  of  the 

i  Credit  insurance,  see  notes  to  Indemnity  Co.  v.  Wood,  19  C.  C.  A.  271, 
and  American  Credit  Indemnity  Co.  v.  Athens  Woolen  Mills,  34  C.  C.  A.  165. 
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initial  loss  to  be  borne  by  the  insured,  and  in  the  limitation  of  liability 
by  a  loss  by  a  single  debtor.  Each  bond  guaranties  the  insured 
against  loss  to  the  extent  of  $20,000  by  insolvency  of  debtors  as 
therein  defined,  over  and  above  the  initial  loss  to  be  first  borne  by 
the  insured  upon  sale  and  shipments  of  merchandise  during  the  period 
of  the  bond.  Each  bond  contains  a  provision  requiring  notification  of 
claims  "on  the  blanks  furnished  and  in  the  manner  prescribed  by  it" 
within  20  days  after  the  indemnified  receives  information  of  the  in- 
solvency, and  that  such  notice  "must  be  received  at  the  central  office 
of  the  company  at  St.  Louis,  Mo.,  during  the  term  of  this  bond;  other- 
wise such  claim  shall  be  barred."  The  claims  to  be  thus  proven,  with- 
in the  terms  of  the  bond,  are  claims  for  losses,  within  the  meaning  of 
the  contract,  and  are  such  as  are  occasioned  by  insolvency  of  debtors, 
as  defined  by  the  eleventh  condition  of  the  policy. 

1.  The  plaintiff  below  proved  two  losses,  based  on  sales  and  ahip- 
'  ments  made  during  the  period  of  the  original  bond,  but  the  losses,  in 
the  sense  of  insolvency  as  defined  by  the  contract,  did  not  result  until 
after  the  expiration  of  the  first  bond  and  during  the  period  of  the 
second  or  renewal  bond.  The  first  claim  is  for  $1,533.34,  lost  upon 
sales  to  the  Louis  Snider  Paper  Company.  That  company's  affairs 
went  into  the  hands  of  a  receiver  July  29,  1896.  The  fact  was  notified 
to  the  credit  company  August  1,  1896,  but,  under  condition  11,  there 
was  no  provable  loss  until  the  plaintiff  could  and  did  furnish  the  insur- 
er with  a  sworn  certificate  from  the  receiver  certifying  "that  it  was  not 
possible  to  so  administer  the  estate  as  to  pay  its  indebtedness  in  full." 
This  certificate  the  receiver  could  not  and  did  not  give  until  De- 
cember 21,  1896;  and  it  could  not,  therefore,  be  "furnished"  during 
the  term  of  the  first  bond.  The  loss  did  not,  therefore,  result  during 
the  period  of  the  first  bond,  but  did  result  during  the  term  of  the 
renewal  bond.  The  second  loss  proven  was  for  a  loss  upon  sale  and 
shipments,  during  the  currency  of  the  first  bond,  to  the  Geo.  H.  Taylor 
Company.  The  insolvency  of  that  company,  under  the  facts  and.tenns 
of  the  bond,  could  only  be  proven  by  judgment  and  return  of  nulla 
bona,  and  this  was  not  possible  until  November  13,  1897,  and  during 
the  life  of  the  renewal  bond.  A  question  arose  in  respect  to  the  bona 
fides  of  this  nulla  bona  return,  which  was  submitted  to  the  jury  upon 
a  correct  charge,  who  found  for  the  plaintiff.  Both  losses  proven 
were,  therefore,  for  losses  sustained  by  sales  and  shipments  made 
during  the  term  of  the  first  bond,  but  neither  loss  became  a  provable 
loss  until  insolvency,  within  the  terms  of  the  contract,  had  been  es- 
tablished in  the  method  prescribed  by  the  bond.  Neither  loss  was 
provable  against  the  first  bond,  because  "insolvency,"  within  the  mean- 
ing of  the  bond,  did  not  result  and  could  not  be  notified,  as  required 
by  the  fourth  condition  of  the  bond,  within  the  period  of  the  bond. 
Both  claims  were,  therefore,  barred,  unless  they  are  saved  by  the 
eighth  condition  of  the  bond.     That  condition  is  in  these  words: 

"In  case  this  bond  Is  renewed,  and  the  premium  on  such  renewal  is  paid 
at  or  before  the  expiration  of  this  bond,  loss  on  sales  covered  according  to  the 
terms,  conditions,  and  limitations  hereof,  resulting  after  said  date  of  expira- 
tion upon  shipments  made  during  the  term  of  this  bond,  may  be  proven  under 
and  subject  also  to  the  terms  and  conditions  of  such  renewal.  In  case  this 
bond  is  a  renewal,  and  the  premium  has  been  paid  at  or  before  the  expiration 
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of  the  preceding  bond,  covered  losses  occurring  during  the  term  of  this  bond  on 
shipments  made  during  the  term  of  the  said  preceding  bond  may  be  proven 
hereunder,  subject  also  to  the  terms,  conditions,  and  limitations  of  said  pre- 
ceding bond." 

Both  the  first  and  second  bonds  contain  this  precise  condition,  and 
the  tenns,  conditions,  and  limitations  of  each  are  identical,  save  in 
respect  to  the  initial  loss  and  single  debtor  limitation.  The  clear 
purpose  and  intent  of  this  provision  was  to  carry  forward  and  in- 
demnify the  insured  against  losses  which  might  result  from  sales  and 
shipments  during  the  period  of  the  first  bond,  but  which  would  not 
be  provable,  under  the  prescribed  terms  of  the  bond,  within  the  period 
of  its  life.  This  extension  of  the  time  during  which  losses  might  be 
provable  is  made  dependent  upon  the  issuance  of  a  renewal  policy. 
The  purpose  of  the  renewed  policy  was  twofold:  First,  it  was  a 
guaranty  against  loss  upon  sales  and  shipments  made  during  its 
period;  and  second,  it  secured  or  extended  the  guaranty  of  the  pre- 
ceding bond  to  losses  upon  sales  during  its  period  which  did  not 
technically  become  provable  during  its  term.  The  controversy  turns 
upon  the  question  as  to  whether  the  'initial  loss"  and  "single  debtor 
liability  limit"  of  the  first  policy  or  of  the  renewal  are  applicable 
when  the  losses  proven  are  upon  sales  and  shipments  made  during 
the  period  of  the  original  bond,  but  which  do  not  result  in  losses 
within  the  meaning  of  the  policy  until  after  its  expiration  and  dur- 
ing the  term  of  a  renewal.  The  "initial  loss"  is  that  loss  which  the 
indemnified  agrees  to  bear  before  any  loss  shall  be  recoverable  under 
the  bond.  What  this  loss  to  be  first  borne  by  the  insured  shall  be 
is  the  subject  of  agreement,  and  constitutes  a  part  of  the  written 
portion  of  the  policy.  By  the  face  of  the  policy  the  guaranty  is 
"against  loss,  not  exceeding  $20,000,"  resulting  from  insolvency  of 
debtors,  "over  and  above  the  loss  of  $2,000  agreed  first  to  be  borne 
by  the  said  indemnified,  on  total  gross  sales,  and  amounting  to  $400,- 
000  or  less."  By  condition  5  this  loss  to  be  first  borne  by  the  indem- 
nified is  to  be  increased  by  one-half  of  1  per  cent.-  on  gross  sales 
in  excess  of  $400,000.  By  condition  6  "the  claims  provable  under 
this  bond  include  only  the  amount  to  be  first  borne  by  the  indemni- 
fied and  the  amount  of  this  bond."  Other  parts  of  the  bond  might 
be  cited  to  same  effect.  The  initial  loss,  as  we  construe  the  bond, 
is,  therefore,  that  part  of  the  provable  or  covered  losses  which  the  in- 
demnified must  first  bear.  Thus,  to  recover  the  full  penalty  of  the 
bond  in  suit,  the  indemnified  would  be  required  to  prove  losses  upon 
covered  risks  of  $22,000,  for  from  the  aggregate  of  covered  losses 
there  must  be  deducted  $2,000  as  that  part  of  the  loss  which  the 
indemnified  must  first  bear.  By  the  single  debtor  limitation  is  meant 
that  condition  of  the  policy  which  excludes  from  the  protection  of 
the  bond  any  amount  of  a  claim  against  a  single  debtor  in  excess 
of  an  agreed  sum  or  proportion.  Thus,  by  the  third  condition,  it  is 
provided  that  "the  gross  amount  covered  under  this  bond  against  any 
one  insolvent  debtor  is  limited  to  30  per  cent,  of  the  lowest  amount 
of  the  capital  rating"  given  by  the  Bradstreet  Commercial  Agency, 
and  that  "no  amount  against  any  one  such  insolvent  debtor  shall 
be  covered  for  more  than  $10,000."    The  same  condition  in  another 
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clause  provides  that  "itas  agreed  that  the  said  percentages  and  limi- 
tations fix  the  extent  of  the  gross  liability  of  this  company  at  time 
of  insolvency,  and  on  any  claim  which  exceeds  the  said  percentages 
and  limitations  all  amounts  realized  or  secured  shall  be  applied  as 
hereinafter  provided."  By  condition  9,  "when  the  amount  of  a  claim 
against  any  debtor  at  the  time  of  insolvency  exceeds  the  amount 
covered  by  this  bond,  all  amounts  "realized  or  secured  therefrom  shall 
be  deducted  pro  rata."  Again,  condition  12B  provides  that,  "should 
the  company  be  liable  for  a  part  only  of  any  claim,  the  net  amount 
realized  therefrom  shall  be  proportionately  divided."  By  these  con- 
ditions the  subject-matter  covered  by  the  contract  is  so  limited  as 
to  exclude  from  the  protection  of  the  policy  that  part  of  a  claim 
against  a  single  debtor  which  is  in  excess  of  $  10,000.  Thus,  in  the 
case  of  the  claim  against  the  Geo.  H.  Taylor  Company,  the  claim 
aggregated  something  in  excess  of  $ 25,000  at  time  of  insolvency.  In 
ascertaining  the  gross  liability  of  the  insurer,  no  part  of  this  claim 
should  be  included  in  excess  of  $10,000.  The  remainder  is  not  "cov- 
ered" by  the  bond.  Now,  the  amount  of  the  initial  loss  to  be  first 
borne  by  the  plaintiff  below  is  fixed  by  the  first  or  original  bond 
at  $2,000,  or  one-half  of  1  per  cent,  on  gro98  sales  during  the  period 
of  the  bond,  if  the  gross  sales  exceed  $400,000.  In  the  renewal  bond 
the  initial  loss  is  increased  to  $6,000,  or  1^  per  cent,  on  gross  sales, 
if  sales  exceed  $400,000.  The  single  debtor  limitation  in  the  first 
bond  is  $10,000,  and  in  the  renewal  bond  this  is  reduced  to  $6,000. 
The  first  clause  of  the  eighth  condition  contemplated  that  losses 
might  "result,"  in  the  sense  of  the  bond,  on  sales  made  during  its 
currency  after  its  expiration.  By  renewal  of  the  bond  such  losses 
might  be  provided  for.  But  the  losses  intended  to  be  protected  by 
a  renewal  must  be  those  arising  from  "sales  covered  according  to 
the  terms,  conditions,  and  limitations"  of  the  bond  current  when  the 
sales  were  made.  This  is  the  plain  meaning  of  the  clause  which 
holds  out  the  inducement  to  renew  the  bond.  The  second  clause, 
which  became  effective  only  upon  renewal,  also  provided  that,  if  the 
bond  be  a  renewal,  "losses  occurring  during  the  term  of  this  bond 
on  shipments  made  during  the  term  of  the  preceding  bond  may  be 
proven  hereunder,  subject  also  to  the  terms,  conditions,  and  limita- 
tions of  said  preceding  bond."  Thus,  by  the  promissory  terms  of  the 
first  claim  of  this  condition,  the  renewal  is  to  be  an  extension  of 
the  protection  afforded  by  the  existing  bond,  and  this  purpose  is 
equally  evident  from  the  words  of  the  second  clause,  which  is  the 
contractual  clause  of  the  renewal  bond  in  respect  to  losses  originating 
under  the  preceding  bond.  By  the  terms  of  the  second  clause,  "cov- 
ered losses  occurring  during  the  term  of  this  bond  on  shipments  made 
during  the  term  of  the  said  preceding  bond"  are  provable  under  and 
against  the  renewal  bond,  subject  to  "the  terms,  conditions,  and 
limitations  of  said  preceding  bond."  The  words,  "may  be  proven 
hereunder,"  refer  .to  the  penalty  of  the  bond,  and  not  to  the  terms, 
conditions,  and  limitations  of  the  bond.  For  the  terms,  conditions, 
and  limitations  of  claims  originating  during  the  currency  of  the  pre- 
ceding bond  we  are  to  look  to  the  preceding  bond.  To  say  that 
the  "terms,  conditions,  and  limitations"  of  both  bonds  must  apply, 
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would  bring  about  an  irreconcilable  conflict,  which  could  only  be 
solved  by  placing  upon  the  contract  that  interpretation  most  favor- 
able to  the  insured.  Under  the  preceding  bond  the  claim  against 
the  Geo.  H.  Taylor  Company  was  "covered"  to  the  amount  of  $10,000. 
I'nder  the  conditions  and  limitations  of  the  renewal  it  is  "covered" 
only  to  the  extent  of  $6,000.  Under  the  first  bond  the  conditions 
required  the  indemnified  to  first  bear  a  loss  of  $2,000.  Under  the 
second,  the  indemnified  must  first  bear  a  loss  of  $6,000.  If,  there- 
fore, the  limitations  and  conditions  of  the  renewal  policy  are  to  con- 
trol, there  could  be  no  recovery  whatever  in  respect  to  this  Taylor 
loss.  The  initial  lose  and  single  debtor  liability  of  the  two  bonds 
are  irreconcilable  if  we  construe  the  conditions  of  the  renewal  bond 
as  applicable  to  losses  resulting  from  sales  under  the  first  bond. 
They  are  not  so  if  we  limit  the  terms  and  conditions  in  respect  of 
the  initial  loss  and  single  debtor  liability,  found  in  the  new  bond, 
to  sales  occurring  during  its  period.  This  is  the  most  reasonable 
interpretation,  and  accords  most  nearly  with  the  justice  of  the  mat- 
ter. In  the  case  of  American  Credit  Indemnity  Co.  v.  Athens  Woolen 
Mills,  a  cause  decided  by  this  court,  and  reported  in  34  C.  C.  A.  161, 
and  92  Fed.  581,  we  found  a  difficulty  of  the  same  general  character 
arising  out  of  a  doubt  as  to  whether  the  definition  of  insolvency 
found  in  a  renewal  policy  applied  to  a  loss  which  was  provable  un- 
der the  renewal  bond,  though  it  arose  from  sales  made  during  the 
currency  of  the  preceding  bond.  The  condition  by  which  the  re- 
newal bond  was  made  to  apply  to  losses  originating  under  the  pre- 
ceding bond  was  not  in  all  respects  identical  with  that  involved 
here,  though  substantially  the  same.  Referring  to  the  promissory 
clause  of  the  preceding  bond,  we  said: 

"We  are  to  consider  that  by  that  clause  it  was  clearly  Intended  to  extend 
the  benefit  of  the  old  bond  to  cover  sales  of  goods  made  under  that  bond, 
though  losses  thereon  did  not  accrue  during  its  life;  and  we  ought  not  to 
defeat  that  intention  and  just  expectation  of  the  assured,  unless  the  words  of 
the  renewal  bond  necessarily  require  it.  Do  they  require  it?  We  think  not. 
In  the  light  of  the  circumstances  and  the  necessity  for  reconciling  the  clauses 
of  the  two  bonds,  the  words  of  the  clause  8  of  bond  No.  2,443  may  be  reason- 
ably construed  to  mean  merely  that  the  formal  proof  of  loss  Is  to  be  made  un- 
der the  renewal  bond,  and  during  its  life;  while  clauses  Nos.  8  and  11  of  bond 
No.  1.540  shall  be  given  effect  by  holding  that  the  fact  of  the  loss  is  to  be 
settled  by  the  terms  of  the  old  bond." 

In  the  same  case  we  held  bonds  of  this  character  to  be  essentially 
insurance  contracts,  and  that  doubtful  and  ambiguous  expressions 
were  to  be  construed  most  favorably  to  be  insured.  Applying  this 
rule,  we  have  no  hesitation  in  holding  that  the  provisions  which 
determine  the  amount  of  the  loss  to  be  first  borne  by  the  indemnified, 
and  which  fix  the  amount  of  the  single  debtor  liability  applicable 
to  claims  resulting  from  sales  during  the  period  of  the  preceding  bond, 
are  those  found  in  the  preceding  bond. 

2.  The  definition  as  to  the  meaning  of  "initial  loss"  already  given 
leaves  little  that  need  be  said  in  support  of  the  conclusion  we  reach 
that  the  agreed  loss  to  be  first  borne  by  the  insured,  called  the  "initial 
loss,"  must  be  deducted  from  the  gross  amount  of  provable  or  "cov- 
ered" losses.     The  guaranty  is  "against  loss  not  exceeding  $20,000 
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over  and  above  the  loss  of  $2,000  agreed  to  be  first  borne  by  the 
said  indemnified";  and  by  condition  6  "the  claims  provable  under 
this  bond  include  only  the  amount  to  be  first  borne  by  the  indemnified 
and  the  amount  of  the  bond."  This  means  that,  in  order  to  -recover 
the  full  indemnity  of  $20,000,  there  must  be  proof  of  covered  losses 
equal  to  the  sum  of  the  indemnity  and  the  loss  to  be  borne  by  the 
insured.  This  is  the  plain  meaning  of  the  contract,  and  accords  with 
the  construction  placed  upon  similar  provisions  in  bonds  of  the  same 
character.  Rice  v.  Insurance  Co.,  164  Mass.  285,  41  N.  E.  276;  and 
Brierre  v.  Indemnity  Co.,  67  Mo.  App.  385. 

3.  A  question  arose  as  to  the  amount  of  the  provable  loss  arising: 
out  of  sales  to  the  Geo.  H.  Taylor  Company.  The  gross  amount  of 
the  claim  at  date  of  the  insolvency  of  that  debtor  was  about  $25,500. 
Subsequently,  $11,616.83  was  paid  to  the  plaintiffs  by  one  Newton 
W.  Taylor,  in  compromise  of  a  suit  brought  against  him  by  the  plain- 
tiff below  to  hold  him  liable  for  the  whole  debt  as  a  partner.  It 
was  claimed  that  this  payment  was  not  a  credit  against  the  liability 
of  the  Geo.  H.  Taylor  Company,  but  a  price  paid  for  peace.  This 
contention  was  rightly  overruled  by  the  circuit  judge,  who  held  that 
the  sum  so  received  was  realized  upon  the  claim  against  the  Geo. 
H.  Taylor  Company.  Only  $10,000  of  the  gross  lose  sustained  by  the 
indemnified  was  covered  by  the  policy,  and  only  that  amount  was  a 
provable  loss.  The  credit  of  $11,616.83  was  properly  prorated  between 
the  provable  loss  and  that  part  of  the  claim  not  covered  by  the  bond. 
This  method  of  distributing  the  credit  is  plainly  required  by  the 
clause  in  condition  9,  which  provides  that,  "when  the  amount  of  a 
claim  against  any  debtor  at  the  time  of  insolvency  exceeds  the  amount 
covered  by  this  bond,  all  amounts  realized  or  secured  therefrom  shall 
be  deducted  pro  rata." 

4.  On  the  afternoon  of  the  day  upon  which  the  first  bond  was  about 
to  expire  it  was  renewed  at  the  suggestion  of  the  agent  of  the  credit 
company  that  such  a  renewal  was  necessary  that  day,  in  order  to 
preserve  the  right  to  prove  losses  on  sales  during  the  period  of  the 
bond  about  to  expire.  To  preserve  this  right,  the  agent  of  the  plain- 
tiff in  error  suggested  that  the  defendant  in  error  should  give  a  short 
note.  This  was  done,  and  the  note  paid  December  12,  1896,  by  a 
check  payable  to  the  order  of  the  plaintiff  in  error.  This  note  was 
only  given  because  the  president  of  the  paper  company,  to  whom 
the  suggestion  was  made,  had  said  he  had  no  checks  with  him  at  the 
time.  The  claim  now  is  that  the  language  of  condition  8,  that  "in 
case  this  bond  is  renewed,  and  the  premium  on  such  renewal  is  paid, 
at  or  before  the  expiration  of  this  bond,"  etc,  prevents  proof  of  any 
claims  originating  under  the  preceding  bond,  notwithstanding  the  is- 
sue of  the  bond  and  the  retention  of  the  premium.  The  renewal 
policy  was  taken  out  for  the  purpose  of  securing  protection  against 
impending  losses  upon  sales  made  during  period  of  first  bond,  and 
at  the  suggestion  of  the  agent  of  the  credit  company  a  short  note 
was  accepted  as  payment.  This  note  was  paid  by  a  check  payable 
to  the  order  of  the  credit  company.  It  has  been  cashed,  and  no 
offer  has  been  made  to  return  the  premium  so  received.  There  is  no 
evidence  as  to  the  limitations  upon  the  power  of  the  agent,  who, 
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from  all  that  appears,  was  a  general  agent.  The  renewal  policy  was 
issued  and  bears  date  as  of  November  30,  1896,  and  acknowledges 
receipt  of  premium.  The  answer  makes  no  such  defense.  Upon  the 
contrary,  it  expressly  admits  "that  on  November  30, 1896,  it  issued  to 
plaintiff  its  second  bond,  No.  8,536,  for  the  period  cited  in  the  pe- 
tition." Under  the  circumstances  we  agree  with  the  learned  trial 
judge  that  the  defense  was  inadmissible  and  unavailing. 

5.  Both  parties  sued  out  writs  of  error,  and  have  assigned  numerous 
errors.  The  court  below  submitted  to  the  jury  only  one  question, — 
the  bona  fides  of  the  nulla  bona  return  to  an  execution  from  a  judg- 
ment upon  the  Geo.  H.  Taylor  Company  claim, — and  instructed  them, 
if  they  found  for  the  plaintiff  upon  the  issue  submitted,  to  return  a  ver- 
dict for  $5,228.58;  but,  if  they  found  for  the  defendant  upon  that 
issue,  to  return  a  verdict  for  the  defendant  upon  all  the  issues.  The 
jury  found  for  the  plaintiff  upon  the  issue  so  submitted,  and  returned 
a  verdict  for  the  plaintiff  for  $5,228.58.  This  sum  was  arrived  at  by 
a  construction  of  the  bond  in  accordance  with  the  conclusion  we  have 
herein  indicated. 

We  have  not  thought  it  necessary  to  pass  upon  each  assignment 
of  error  separately.  The  views  we  have  expressed  above  include  an 
interpretation  of  those  parts  of  the  bond  material  to  the  issue  upon 
which  the  case  must  turn.  The  assignments  of  error  as  to  evidence 
admitted  over  objection  have  been  examined.  None  of  them  are  well 
taken  or  material.  The  instruction  given  the  jury  was  inevitable, 
aud  the  judgment  must  be  affirmed.     The  costs  will  be  divided. 


(103  Fed.  685.) 

SMITH  ot  nl.  v.  ELMER  E.  WOOD  TRAXSP.  CO. 

(Circuit  Court  of  Appeals,  Fifth  Circuit.     May  8,  1900.) 

No.  908. 

Admiralty— Appeal — Reqitking  Amendment  op  Pleadings. 

Where  the  pleadings  in  a  suit  in  admiralty  are  so  deficient  that  the  court 
on  an  appeal  cannot  properly  apply  the  evidence  in  the  record,  or  justly 
determine  the  rights  of  the  parties,  but  there  is  apparently  no  design  to 
suppress  the  facts,  the  decree  below  will  be  set  aside,  and  the  case  re- 
manded for  the  tiling  of  new  pleadings. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Louisiana. 

John  D.  Grace,  for  appellants. 

Chas.  S.  Rice  (R.  B.  Montgomery,  on  the  brief),  for  appellee. 

Before  PARDEE  and  SHELBY,  Circuit  Judges,  and  MAXEY,  Dis- 
trict Judge. 

PER  CURIAM.  The  pleadings  and  proof  in  the  record  are  such 
that  we  cannot,  we  think,  justly  make  a  final  disposition  of  the  case. 
The  libel  does  not  state  the  case  with  such  fullness  as  to  conform  to 
the  rules.  This  failure,  however,  to  fully  state  the  case,  in  the  ab- 
sence of  a  design  to  suppress  material  facts,  should  not  be  fatal  to  the 
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right  to  relief.  The  Syracuse,  12  Wall.  167,  173,  20  L.  Ed.  382.  The 
respondent,  in  the  evidence  offered,  relies  on  the  fact  that  the  alleged 
salvage  services  were  rendered  under  a  contract;  but  the  contract  is 
not  fully  stated  in  the  answer,  nor  does  the  evidence  clearly  show  the 
terms  of  the  contract.  Before  making  a  final  disposition  of  the  case, 
we  have  concluded  that  it  would  be  proper  to  require  the  libelants  to 
amend  their  libel,  and  the  respondent  will  be  permitted  to  amend  the 
answer,  and  both  parties  will  be  allowed  to  take  additional  evidence. 
The  decree  of  the  district  court  dismissing  the  libel  is  vacated  and  set 
aside,  and  the  case  is  remanded  to  that  court  for  further  proceedings 
in  conformity  to  this  opinion.  One-half  of  the  costs  in  this  court  will 
be  paid  by  each  of  the  parties. 


(103  Fed.  801.) 

MONTGOMERY  v.  McDEKMOTT  et  al.  (two  cases). 

(Circuit  Court  of  Appeals,    Second   Circuit.    July  25,   1000.) 

Nos.  163,  164. 

1.  Attachment— Interests   Subject   to    Levy— Grantor   of   Property    ix 

Trust. 

An  absolute  conveyance  by  two  persons  of  property  owned  in  severalty 
to  trustees,  the  trust  agreement  providing  for  the  issuance  by  the  trustees 
of  certificates  to  the  beneficiaries,  which  shall  be  transferable,  and  that 
all  income  from  the  trust  property  and  the  proceeds  of  its  rale  shall  be 
divided  ratably  among  the  certificate  holders,  leaves  no  interest  in  a  gran- 
tor in  any  specific  property  conveyed  which  can  be  the  subject  of  an  at- 
tachment; his  only  interest  being  as  a  certificate  holder,  which  he  can 
only  enforce  by  an  enforcement  of  the  trust  in  a  court  of  equity. 

2.  Same—Equitable  Interests. 

Under  Code  Civ.  Proc.  N.  Y.  §  645  et  seq.,  relating  to  attachments,  as 
construed  by  the  highest  court  of  the  state,  a  lien  cannot  be  acquired  by 
an  attachment  on  the  equitable  interest  of  a  defendant  in  property,  which 
will  operate  through  an  intermediate  legal  title  in  another;  and  where  a 
defendant  has  transferred  a  chose  in  action,  or  an  instrument  evidencing 
an  equitable  interest  in  property,  although  such  transfer  is  claimed  to 
be  fraudulent  or  colorable,  a  creditor  cannot  obtain  a  lien  on  his  interest 
therein  by  attachment. 

8.  Federal  Courts— Following  State  Decisions. 

Where  conflicting  decisions  construing  a  state  statute  have  been  ren- 
dered by  the  highest  court  of  a  state  and  a  commission  created  by  law 
to  assist  such  court,  a  federal  court  will  follow  the  construction  adopted 
by  the  permanent  court 

4.  Attachment— Lien  on  Equitable  Interests— Ancillary  Suits. 

Two  persons  made  an  absolute  conveyance  of  property,  both  personal 
and  real,  to  trustees;  the  interests  of  the  beneficiaries  to  be  evidenced  by 
trust  certificates  issued  by  the  trustees  to  the  grantors  and  another;  each 
certificate  having  a  nominal  value,  and  being  transferable  on  books  to 
be  kept  by  the  trustees.  The  trust  agreement  further  provided  that  all 
net  income  from  the  property  and  all  proceeds  of  any  sold  should  be 
ratably  divided  between  the  certificate  holders,  and  that,  on  demand  of 
a  specified  proportion  of  such  holders,  the  property  remaining  should  be 
sold  and  the  proceeds  ratably  divided.  One  of  the  grantors  to  whom 
certificates  had  been  issued  transferred  a  number  of  the  same  in  trust 
for  his  wife.  A  creditor  of  such  grantor  commenced  an  action  by  attach- 
ment against  him  in  New  York,  the  defendant  being  a  nonresident,  and 
caused  the  attachment  to  be  levied  by  serving  notice  on  the  trustees  who 
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held  the  title  to  the  trust  property.  Held  that,  under  the  statutes  of  the 
state  (Code  Civ.  Proc.  §  645  et  seq.),  such  attachment  was  ineffectual  to 
create  a  lien  upon  any  property  of  the  defendant  which  would  sustain 
an  ancillary  suit  in  equity  to  set  aside  his  transfer  of  the  trust  certificates 
as  in  fraud  of  his  creditors,  or  to  reach  his  claimed  Interest  in  the  trust 
property. 
5.  Jurisdiction  op  Federal  Courts— Diversity  op  Citizenship— Ancillary 
Suit. 

A  federal  court  has  jurisdiction  of  a  suit  in  equity  between  citizens  of 
the  same  state  to  reach  equitable  assets  of  a  nonresident  debtor,  against 
whom  the  complainant  has  an  action  in  attachment  pending  in  the  same 
court,  only  when  the  complainant  has  by  his  attachment  acquired  a  lien 
on  property  of  the  defendant  which  will  render  the  suit  in  equity  ancillary 
to  the  action  at  law. 

Appeals  from  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

These  are  two  suits  in  equity  in  aid  of  two  actions  at  law  brought  by  the 
same  plaintiff  to  enforce  alleged  liens  of  attachment  upon  property  of  James 
McHenry.  which  it  is  claimed  were  obtained  by  service  of  the  warrants  in 
the  actions  at  law,  and  which  "have  become  defective  by  the  death  of  Mc- 
Henry and  the  nonappearance  of  a  personal  representative"  in  such  actions 
at  law.  The  suits  were  heard  on  pleas  and  answers  and  proofs.  The  circuit 
court  held  that:  "If  no  attachment  had  been  issued  in  the  action  at  law,  it 
is  manifest  that  there  would  be  nothing  on  which  to  base  the  action  in  equity. 
It  is  only  because  of  the  lien  alleged  to  have  been  acquired  that  the  aid  of 
equity  is  invoked.  If  the  complainant  had  no  lien,  there  was  nothing  for 
equity  to  aid.  The  mere  fact  that  ati  attachment  issued  Is  ot  no  consequence, 
unless  it  fastened  itself  upon  some  property  of  the  defendant  and  Impounded 
it  so  that  the  plaintiff  could  reach  it  If  he  obtained  a  judgment."  The  circuit 
court  further  held,  upon  the  question  whether  or  not  the  attachments  had 
become  liens  on  any  property  of  McHenry,  that  the  complainant  was  concluded 
by  an  adverse  decision  of  the  state  supreme  court  in  an  action  of  Interpleader 
wherein  the  complainant  and  the  defendants  Perkins.  Fowler,  and  Dunning 
were  parties.  The  bills  were  dismissed  (99  Fed.  502),  and  complainant  ap- 
pealed.   The  facts  are  sufficiently  set  out  in  the  opinion. 

W.  W.  MacFarland  and  Stephen  H.  Olin,  for  appellant 
C.  C.  Beaman  and  E.  C.  Perkins,  for  appellees. 

Before  LACOMBE  and  SHIPMAN,  Circuit  Judges,  and  THOMAS, 
District  Judge. 

LACOMBE,  Circuit  Judge  (after  stating  the  facts  as  above).    From 

1871  to  1875  James  McHenry  became  indebted  to  the  law  firm  of  Bar- 
low, Larocque  &  MacFarland  in  a  very  considerable  sum  for  profession- 
al services,  and  also  to  Samuel  L.  M.  Barlow  for  services  rendered  in 

1872  and  1873  in  the  purchase  of  a  large  amount  of  railroad  shares. 
These  claims  were  assigned  to  the  complainant,  Montgomery,  in  De- 
cember, 1886.  They  are  the  subject  of  suit  No.  1.  McHenry  also 
became  indebted,  April  5, 1873,  to  Charles  Day,  in  a  considerable  sum, 
on  account  of  certain  Atlantic  &  Great  Western  Railroad  bonds. 
This  claim,  also,  was  assigned  to  Montgomery  in  December,  1886,  and 
is  the  subject  of  suit  No.  2.  Montgomery  brought  two  actions  at  law 
on  these  claims  in  the  #state  court  immediately  after  these  assign- 
ments, and  upon  showing  to  the  court  that  McHenry  was  a  citizen  of 
Pennsylvania,  and  a  nonresident  domiciled  in  England,  obtained  war- 
rants of  attachment  against  his  property.  McHenry  appeared  in  both 
actions,  and  removed  them  into  this  court,  where  issue  was  finally 
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joined  in  March,  1889.  McHenry  died  in  England  May  26, 1891,  leav- 
ing a  will  appointing  the  defendants  McDermott  and  Boyd  executors. 
They  have  never  taken  out,  or  caused  to  be  taken  out,  letters  of  ad- 
ministration in  this  jurisdiction,  wherefore  no  further  proceedings 
were  taken  in  the  actions  at  law. 

Before  discussing  the  manner  in  which  the  sheriff  served  the  war- 
rants of  attachment  in  these  two  actions, — which  service,  complainant 
bairns,  fastened  a  lien  upon  some  property  of  McHenry, — it  will  be 
necessary  to  rehearse  a  series  of  events  preceding  the  beginning  erf 
Montgomery's  two  actions  in  the  state  court,  and,  indeed,  preceding 
the  assignments  of  Barlow's  and  Day's  claims  to  him:    On  October  2, 
1871,  McHenry  and  one  Thomas  William  Kennard,  as  parties  of  the 
first  and  second  parts,  the  defendant  Bischoffsheim,  as  party  of  the 
third  part,  and  Messrs.  Barlow  and  Day,  as  parties  of  the  fourth  part, 
executed  a  certain  indenture  of  trust.    Thereby,  or  by  conveyances 
made  in  advance  for  the  purposes  of  the  trust,  McHenry  and  Kennard 
assigned,  transferred,  and  set  over  to  Barlow  and  Day,  as  trustees, 
certain  "freeholds  and  leasehold  hereditaments,  stocks,  funds,  shares, 
and  securities,  and  all  other  the  real  and  personal  estate  specified  in 
the  schedule  to  [such  indenture]  annexed."    The  schedules  do  not 
appear  in  the  record,  nor  is  the  property  more  particularly  described ; 
but  from  the  phraseology  of  the  indenture,  which  refers  to  the  prop- 
erty as  "conveyed  and  assigned    *     #    *    by  the  said  James  McHenry 
and  Thomas  William  Kennard,  or  one  of  them,"  it  may  fairly  be  in- 
ferred that  part  of  it  was  the  joint  or  common  property  of  the  two, 
part  the  individual  property  of  the  one,  and  part  the  individual  prop- 
erty of  the  other.    Its  value  appears  to  have  been  considerable.     Hie 
indenture  recites  that  there  was  due  by  McHenry  and  Kennard  to 
Bischoffsheim  upwards  of  £53,000,  and  that  prior  to  the  incurring  of 
such  indebtedness  it  had  been  agreed  between  the  three  of  them  that 
the  property  enumerated  in  the  schedules  should  be  vested  in  the 
trustees  as  provided  for  in  the  deed.    A  further  recital  declares  that 
"these  presents  shall  extend  to  and  be  a  security  for  any  moneys  here- 
after advanced  to  the  trustees  by  Bischoffsheim,  or  his  firm,  with  inter- 
est."   The  trust  deed  is  a  voluminous  document,  but  the  following 
brief  summary  will  sufficiently  indicate  its  provisions.    So  long  as 
there  shall  be  due  to  Bischoffsheim,  or  his  firm,  any  money  on  account 
of  the  original  debt  of  £53,000,  or  on  account  of  advances  to  the 
trustees  (which  advances  are  for  the  purpose  of  paying  off  incum- 
brances on  the  trust  premises,  and  taxes,  charges,  expenses,  etc., 
thereon),  the  trustees,  upon  his  request,  "shall  sell  the  said  trust 
premises,  or  any  part  and  so  much  thereof  as  may  be  necessary,  to 
repay"  the  same.    For  the  same  purpose — viz.  the  repayment  of 
Bischoffsheim  or  his  firm — the  trustees  are  authorized  to  borrow  such 
sums  as  may  be  necessary,  and  pledge  and  mortgage  the  trust  premis- 
es for  the  payment.    In  order  to  adjust  the  respective  interests  of  the 
parties,  it  is  further  provided  that  the  value  of  all  of  said  lands  and 
trust  premises  shall  be  represented  by  400  shares  or  certificates,  each 
representing  the  nominal  sum  or  value  of  $5,000.    The  form  of  cer- 
tificate is  set  forth  in  the  trust  deed.    It  is  to  be  signed  by  the 
trustees,  and  states  upon  its  face  that  it  "has  been  issued  to , 
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of ,  who,  and  those  to  whom  it  shall  be  transferred,  shall  be 

deemed  the  owners  thereof."  After  a  reference  to  the  trust  deed,  the 
certificate  proceeds:  "The  owner  hereof  is  entitled  to  receive,  subject 
and  according  to  the  provisions  of  said  deed,  one  equal  four-hundredth 
part  of  the  net  rents,  issues,  revenues,  and  profits,  howsoever  arising, 
according  to  the  provisions  of  the  said  deed,  and  subject  to  the  debts 
and  obligations  therein  referred  to.  This  certificate  is  to  be  held  and 
construed  in  all  courts  and  places  as  personal  property,  and  cannot  be 
sold"  or  transferred  except  in  accordance  with  the  provisions  of  said 
deed.  The  deed  calls  for  an  original  division  of  these  certificates, — 
150  to  McHenry,  150  to  Kennard,  and  100  to  Bischoffsheim.  Elabo- 
rate provision  is  made  for  fixing  a  conventional  value  for  the  shares, 
and  changing  it  from  time  to  time;  and  the  original  distributees,  and 
those  to  whom  any  shares  may  have  been  assigned,  are  forbidden  to 
sell  or  transfer  any  shares  until  such  shares  shall  first  have  been 
offered  to  the  owners  of  the  then  remaining  certificates  at  such  con- 
ventional value.  There  are  similar  provisions  applicable  in  the  event 
of  the  decease  or  bankruptcy  of  any  certificate  holder.  The  trustees 
are  to  keep  an  office  and  transfer  books,  and  all  other  necessary  books, 
and  to  send  every  six  months  to  each  certificate  holder  an  account  and 
balance  sheet  showing  their  transactions  for  the  previous  six  months, 
and  once  in  each  year  a  report  of  the  estimated  value  of  the  several 
properties  unsold,  with  the  specific  charges  remaining  thereon.  By 
the  sixth  and  seventh  clauses  of  the  deed  the  trustees  are  given  "full 
and  exclusive  control  and  supervision  of  and  over  the  said  lands,  prop- 
erty, and  premises;  *  *  *  to  sell  and  dispose  of  the  same  and  any 
part  thereof"  for  cash  or  on  credit  or  in  exchange;  and  to  deal  with 
and  concerning  the  same,  in  all  things,  as  freely,  and  according  to 
their  own  discretion  and  will,  as  if  they  were  seised  and  possessed 
thereof  in  their  own  right.  Should,  however,  three-fourths  in  number 
and  amount  of  the  certificate  holders  give  specific  directions  in  writing 
as  to  such  sale  or  disposition,  the  trustees  shall  conform  to  such 
directions.  After  paying  all  charges  and  expenses,  including  their 
own  compensation,  the  trustees  shall  from  time  to  time  account  for 
and  pay  over  the  balance  then  remaining  of  the  proceeds,  moneys, 
rents,  issues,  revenues,  and  profits, — one  equal  four-hundredth  part  to 
each  of  the  holders  and  owners  for  each  of  the  certificates  by  them 
respectively  held.  Whenever  thereunto  required  by  the  owners  of 
at  least  three-fourths  in  number  and  value  of  the  certificates,  the 
trustees  shall  convey  and  assign  the  lands,  premises,  and  property,  or 
such  portion  of  the  same  as  may  then  remain  unsold,  and  pay  over 
the  balance  of  moneys  and  other  properties  remaining  in  their  hands 
"to  the  holders  for  the  time  being  of  said  certificates,  pro  rata,  and  ac- 
cording to  the  number  and  value  of  said  certificates  by  them  respec- 
tively held."  Provision  is  made  for  the  appointment  of  new  trustees 
in  place  of  such  as  may  die,  resign,  or  be  removed.  Incidentally  it 
may  be  stated  that  Barlow  and  Day,  the  original  trustees,  died  in  July 
and  August,  1889,  respectively.  The  defendant  Perkins  was  appoint- 
ed their  successor  June  19,  1890,  and  the  defendant  Fowler  was  ap- 
pointed co-trustee  January  4,  1892.  Touching  the  further  disposition 
of  the  property  conveyed  to  the  trustees,  it  is  finally  provided  in  the 
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tenth  clause  of  the  trust  deed  that  it  shall  be  conveyed  "upon  the  re- 
quest of  the  holders  for  the  time  being  of  the  said  certificates,  to  the 
amount  of  three-fourths  in  value  thereof,  to  sell,  convey,  and  transfer 
all  and  every  the  said  estate,  property,  and  effects  to  them  [the 
trustees]  herein  granted,  sold,  and  conveyed  as  aforesaid,  or  the  bal- 
ance thereof  then  remaining  in  their  hands,  to  one  or  more  corpora- 
tions or  stock  companies  hereafter  to  be  organized  under  and  in  ac- 
cordance with  the  laws  of  the  states  of  New  York,  Pennsylvania,  and 
Ohio,  or  of  either  of  said  states,  competent  to  receive  the  same,  and 
to  be  substituted  for  and  take  the  place  of  the  said  parties  of  the 
fourth  part  in  relation  to  said  property  and  estate,  so  far  as  the  same 
can  be  lawfully  done  or  may  be  deemed  advisable,  and  to  hold,  manage, 
and  sell  said  property  and  estate,  upon  the  condition,  understanding, 
and  agreement,  however,  that  the  holders  of  said  certificates  shall 
severally  be  entitled  to  receive,  and  shall  receive,  the  shares  of  the 
capital  stock  of  the  said  corporation  or  corporations,  when  organized, 
in  the  same  proportions  and  of  the  same  nominal  value  as  they  then 
severally  hold  said  certificates,  and  thereupon  the  said  certificates 
shall  be  delivered  up  to  the  said  parties  of  the  fourth  part,  and  shall 
become  and  be  of  no  further  effect  and  void."  The  property  referred 
to  in  the  deed  of  trust  was  duly  conveyed  and  transferred  to  Barlow 
and  Day,  the  original  trustees.  They  entered  upon  the  execution  of 
their  trust,  and  continued  in  the  discharge  of  its  duties  until  their 
death. 

It  is  not  understood  that  any  one  who  has  been  heard  on  this  appeal 
attacks  the  validity  of  this  trust,  or  the  conveyance  of  the  property 
with  which  it  is  concerned.  Our  attention  is  called  to  no  provision 
of  law  or  statute  which  it  offends.  The  conveyance  was  made  before 
the  transactions  by  reason  of  which  the  assignors  of  complainant,  who 
were  themselves  the  trustees,  became  creditors  of  McHenry.  There 
is  not  a  scintilla  of  evidence  to  show  whether  McHenry  conveyed  to 
the  trustees  the  whole  or  only  a  part  of  his  property,  or  how  much 
property  he  had,  or  whether  he  was  indebted  to  any  one  but  Bischoff- 
sheim,  who  was  provided  for  in  the  trust  deed  to  which  he  was  a 
party.  The  conveyance,  therefore,  to  the  trustees  of  so  much  of  Mc- 
Henry's  real  and  personal  property  as  was  enumerated  in  the  schedule 
must  be  taken  as  valid.  It  was  an  absolute  conveyance,  and  carried 
the  full  legal  title,  with  no  reservation  whatsoever.  Thereafter  the 
grantor  had  no  specific  individual  interest  in  any  specific  piece  of  prop- 
erty so  conveyed.  Assuming  that  among  the  property  conveyed  by 
Kennard  there  was  a  parcel  A,  and  among  the  property  conveyed  by 
McHenry  there  was  a  parcel  B,  both  of  which  parcels  were  then  of 
equal  value,  and  that  the  next  month  an  oil  well  had  been  opened  on 
parcel  B,  which  increased  its  value  one  hundred  fold,  McHenry  would 
not  be  entitled  to  claim  any  individual  profit  thereby.  All  the  certifi- 
cate holders  would  share  alike.  If,  under  the  terms  of  the  deed,  three- 
quarters  of  the  certificate  holders  had  terminated  the  trust,  McHenry's 
original  property  (or  what  was  left  of  it)  would  not  be  reconveyed 
specifically  to  him,  but  pro  rata  to  the  holders  for  the  time  being  of  the 
certificates,  according  to  the  number  and  value  by  them  respectively 
held.    The  trustees  were  not  indebted  to  him.    lie  could  maintain 
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no  action  at  law  against  them  to  recover  the  property  he  had  conveyed, 
nor  any  specific  portion  of  the  proceeds  of  any  property  sold.  His  in- 
terest in  the  corpus  of  the  trust  was  still  property,  but  it  was  not 
tangible  property.  It  was  an  equitable  interest,  which  he  could  en- 
force only  through  the  aid  of  a  court  of  equity,  constraining  the 
trustees  to  carry  out  the  trust,  and  thus  get  funds  in  their  hands,  and, 
having  carried  it  out,  to  account  for  his  proportion  of  the  net  proceeds 
of  their  operations. 

As  we  have  seen,  McHenry  received  150  of  the  trust  certificates. 
At  different  times  during  the  ensuing  three  years  he  transferred  50  of 
them,  in  small  lots,  to  different  individuals.  No  attack  is  made  upon 
these  transfers,  which  were  duly  registered  on  the  books  of  the  com- 
pany. On  May  16, 1874,  McHenry  transferred  100  trust  certificates  to 
Benjamin  Moran,  and  the  transfer  was  registered  on  the  books  of  the 
company.  On  December  21,  1874,  McHenry  and  Moran  executed  an 
indenture  by  which,  in  consideration  of  love  and  affection,  the  former 
settled  the  100  certificates  upon  hi9  wife,  with  power  of  appointment 
to  their  children,  or,  in  default  of  children,  a  general  power  of  appoint- 
ment. In  case  no  appointment  was  made,  the  certificates  were  to  re- 
vert to  McHenry.  Moran  undertook  to  hold  the  certificates  as  trustee 
under  this  settlement.  On  November  8,  1877,  Leonard  J.  Woodman 
was  duly  substituted  as  trustee  under  this  settlement  in  the  place  of 
Moran;  and  on  January  11,  1878,  Moran  assigned  the  100  trust  cer- 
tificates to  Woodman,  in  whose  name  they  still  stand.  Woodman  died 
in  1895,  and  his  wife,  the  defendant  Julia,  was  appointed  adminis- 
tratrix. On  May  19,  1883,  Mrs.  McHenry  executed  an  instrument  of 
appointment  of  the  certificates  to  William  Coutts  Keppel,  Viscount 
Bury  (afterwards  Earl  of  Albermarle),  and  Edward  McDermott.  A 
few  days  afterwards  she  died,  leaving  no  children.  It  is  stated  that 
after  her  death  Mr.  McHenry  gave  these  gentlemen  a  sealed  packet, 
which  was  not  opened  until  some  time  later,  which  ran  as  follows: 

"Of  the  funds  arising  from  the  realization  of  the  American  estates  received 
by  your  lordship  and  Mr.  McDermott  from  my  wife,  I  wish  that  a  disposition 
be  made  in  the  manner  laid  down  in  my  will,  as  if  they  formed  part  of  the 
property  under  my  control  at  my  death." 

We  do  not  find  proof  of  this  in  the  record.  The  reference  in  the 
brief  is  to  a  statement  in  the  "opinion"  of  Mr.  Justice  North  approv- 
ing a  compromise  of  the  suit  of  McDermott  v.  Boyd.  The  same 
"opinion"  states  that  the  appointees  of  Mrs.  McHenry  repudiated  any 
suggestion  of  a  secret  trust,  and  insisted  that  the  appointment  was 
absolute,  to  be  dealt  with  by  them  at  their  uncontrollable  discretion. 
For  the  purposes  of  the  appeal  now  before  us,  however,  it  may  be  as- 
sumed that  McHenry  did  give  such  a  packet  to  the  appointees.  As 
was  stated  before,  McHenry  died  in  London  May  26, 1891. 

Complainant  contends  that  the  conveyance  of  the  100  certificates 
to  Moran  and  to  Woodman  in  trust  for  McHenry's  wife  was  without 
consideration,  in  fraud  of  creditors,  and,  as  against  his  assignors,  who 
were  creditors  before  such  conveyance,  was  wholly  void,  and  that,  in 
determining  the  question  what  lien  was  secured  by  the  service  of  the 
warrants  of  attachment,  the  situation  is  the  same  as  if  McHenry  had 
held  these  100  certificates  registered  in  his  own  name  continuously 

43  C.C.A.— 23 


Digitized  by  VjOOQIC 


354  43  C.  C.  A.  REPORTS. 

from  1871  till  his  death.  What  happened  in  the  actions  at  law  was 
this:  The  deputy  sheriff  served  on  the  trustees  certified  copies  of  the 
warrant  of  attachment,  accompanied  by  the  usual  sheriff's  notice,  on 
December  23,  1886;  and  the  question  now  to  be  decided  is  whether 
such  service  fastened  a  lien  either  upon  any  specific  property,  real  or 
personal,  in  the  possession  of  the  trustees,  and  of  which  they  held  the 
legal  title,  or  upon  the  equitable  interest  of  McEIenry  in  the  property 
held  by  them,  to  the  extent  of  the  proportion  which  the  100  certifi- 
cates bore  to  all  the  certificates  outstanding.  The  first  of  these  al- 
ternatives is  already  answered  in  the  negative.  The  discussion  and 
construction  of  the  trust  deed  supra  show  quite  plainly  that  neither 
attachment  nor  execution  against  McHenry  could  cut  through  the 
legal  title  of  the  trustees,  and  sever  from  the  whole  property  held  by 
them  some  specific  parcel,  upon  any  theory  that  it  still  remained  his. 
The  other  suggested  alternative  remains  to  be  considered.  The  sub- 
ject of  attachment  as  a  provisional  remedy  in  actions  at  law  is  regu- 
lated by  statute  in  New  York.  The  Code  of  Civil  Procedure  specifies 
the  cases  in  which  it  shall  be  granted,  upon  what  it  shall  be  levied, 
and  in  what  way  such  levy  shall  be  made.  This  circumstance  greatly 
simplifies  the  question.  The  dissertations  of  text  writers  and  the 
opinions  of  judges  sitting  in  other  states  may  be  interesting  and  in- 
structive, but  they  are  not  authoritative,  nor  even  persuasive;  when 
opposed  to  the  decisions  of  the  state  court  of  last  resort  construing  a 
state  statute.  The  several  sections  of  the  Code  of  Civil  Procedure  in 
force  in  1886  provided  that  the  real  property  which  may  be  levied  upon 
by  virtue  of  a  warrant  of  attachment  includes  any  interest  in  real 
property,  either  vested  or  not  vested,  which  is  capable  of  being  aliened 
by  the  defendant;  that  the  rights  or  shares  which  the  defendant  has 
in  the  stock  of  an  association  or  corporation,  together  with  the  inter- 
est and  profits  thereon,  may  be  levied  upon;  that  the  attachment  may 
also  be  levied  upon  a  cause  of  action  arising  upon  contract,  including 
a  bond,  promissory  note,  or  other  instrument  for  the  payment  of 
money  only,  negotiable  or  otherwise,  whether  past  due  or  yet  to  become 
due,  which  belongs  to  the  defendant,  and  is  found  within  the  couaty, — 
the  levy  of  the  attachment  thereupon  to  be  deemed  a  levy  upon  the 
debt  represented  thereby.  It  provides  that  a  levy  under  warrant  of 
attachment  must  be  made  as  follows:  (1)  Upon  real  property  by  filing 
a  certain  notice  with  the  county  clerk;  (2)  upon  personal  property, 
capable  of  manual  delivery,  including  a  bond,  promissory  note,  or 
other  instrument  for  the  payment  of  money,  by  taking  the  same  into 
the  sheriffs  actual  custody;  (3)  upon  other  personal  property,  by  leav- 
ing a  certified  copy  of  the  warrant,  and  a  notice  showing  the  property 
attached,  with  the  person  holding  the  same,  or  if  it  consists  of  a  de- 
mand, other  than  as  specified  in  the  last  subdivision,  with  the  person 
against  whom  it  exists,  or  if  it  consists  of  a  right  or  share  in  the  stock 
of  an  association  or  corporation,  or  interests  or  profits  thereon,  with 
certain  specified  officers  thereof.  And  the  sheriff  is  expressly  re- 
quired to  collect  and  receive  all  debts,  effects,  and  things  in  action 
attached  by  him,  and  may  maintain  any  action  or  special  proceeding, 
in  his  name  or  in  the  name  of  the  defendant,  which  is  necessary  for 
that  purpose.     Code  Civ.  Proc.  §§  645,  647-649,  655.     The  property 
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which  it  is  claimed  was  levied  upon  in  Montgomery's  actions  at  law 
was  not  an  interest  in  real  property  which  was  capable  of  being  aliened 
by  McHenry,  nor  was  it  a  right  or  share  in  the  stock  of  an  association 
or  corporation,  nor  was  it  a  bond  or  other  instrument  for  the  payment 
of  money  which  was  found  within  the  county,  nor  was  it  personal 
property  capable  of  manual  delivery  (and,  indeed,  if  it  were,  it  was 
never  levied  upon,  for  it  was  never  taken  into  the  sheriff's  actual 
custody),  nor  was  it  a  cause  of  action  arising  upon  contract.  No  copy 
of  the  warrant  of  attachment  and  no  notice  were  ever  served  upon  the 
person  who  held  the  certificates,  and  neither  the  holder  of  the  cer- 
tificates nor  McHenry  owned  any  "demand  against"  the  trustees  which 
could  be  enforced  in  a  court  of  law.  From  the  careful  enumeration  in 
the  sections  above  cited  of  property  which  may  be  levied  on,  it  might 
be  inferred  that  varieties  of  property  not  enumerated  were  not  sub- 
ject to  such  lien.  But  we  are  not  left  to  mere  inference.  The  precise 
point  has  been  passed  upon  by  the  New  York  court  of  appeals.  In 
Thurber  v.  Blanck,  50  N.  Y.  80,  appeals  from  orders  of  the  general 
term  in  two  separate  actions  were  discussed  together.  The  first 
action  was  brought  upon  a  Wisconsin  judgment,  and  an  attachment 
issued  thereon  against  defendant  as  a  nonresident.  He  had  formerly 
resided  in  this  state,  and  owned  a  house  and  lot  in  New  York  City. 
This  he  sold,  receiving  a  bond  and  mortgage  thereon  for  a  portion  of 
the  purchase  price.  These  he  assigned  to  one  Peter  Cook,  who  on  the 
same  day  assigned  them  to  Sophia  Blanck,  defendant5 s'wife,  and  left 
the  state.  It  was  claimed  by  plaintiff  that  the  assignments  were 
without  consideration,  and  made  with  intent  to  defraud  creditors.  By 
virtue  of  the  attachment  the  sheriff  attempted  to  levy  upon  the  bond 
and  mortgage,  by  serving  certified  copies  upon  the  obligors  and  mort- 
gagors, with  notice  indicating  the  purpose  to  attach  the  same.  Sum- 
mons in  that  action  was  served  by  publication,  and,  in  default  of  ap- 
pearance, judgment  was  perfected  therein  against  the  defendant,  and 
execution  issued  thereon.  Thereupon  plaintiff  commenced  a  second 
action  against  Blanck,  his  wife,  Cook,  the  mortgagors,  and  others, 
to  set  aside  the  alleged  fraudulent  assignment,  and  to  subject  the 
mortgage  to  the  lien  of  the  attachment,  and  apply  the  same  to  the  lien 
of  the  judgment.  Plaintiff  obtained  at  special  term  an  ex  parte  order 
appointing  a  receiver  of  the  bond  and  mortgage.  The  general  term 
set  aside  the  order  appointing  the  receiver  and  dismissed  the  second 
action.  The  special  term  also  entered  an  order  vacating  the  judgment 
in  the  first  action.  Under  the  Code  and  rules  of  practice,  judgment 
could  be  entered  against  a  defendant  in  default  who  had  been  served 
by  publication  only,  and  who  had  not  appeared,  only  upon  proof  that 
an  attachment  had  been  actually  levied  upon  property  of  the  defend- 
ant. The  general  term  sustained  the  special  term,  and  the  court  of 
appeals  sustained  the  general  term,  in  both  actions.  The  opinion  is 
by  Chief  Justice  Church.  It  begins  with  a  reference  to  Lawrence  v. 
Bank,  35  N.  Y.  320,  in  which  "it  was  held  that  the  proceeds  deposited 
in  a  bank,  of  property  fraudulently  assigned,  in  the  name  of  the 
fraudulent  assignee,  could  not  be  attached  as  a  debt  due  the  assignor, 
and  that  the  sheriff  could  not  bring  an  action  under  the  Code  to  re- 
cover such  deposit  or  subject  it  to  an  attachment."     Some  conflicting 
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decisions  in  the  state  supreme  court  are  referred  to,  various  sections 
of  the  Code  then  in  force  are  cited  (substantially  the  same  as  those 
set  forth  supra,  except  that  the  specific  provisions  as  to  a  cause  of 
action  arising  on  contract,  including  a  bond,  note,  or  other  instrument 
for  the  payment  of  money,  which  is  found  within  the  county,  are  not 
in  the  earlier  Code),  and  the  questions  arising  under  the  appeal  in  the 
second  action  are  discussed.    The  opinion  then  proceeds: 

"The  more  serious  question  relates  to  the  first  action  in  which  the  attach- 
ment was  issued.  The  ground  for  commencing  the  action  and  for  issuing  the 
attachment  was  that  the  defendant  was  a  nonresident,  and  had  property  with- 
in this  state.  The  bond  and  mortgage  was  claimed  to  be  levied  upon  by  virtue 
of  the  attachment,  by  leaving  a  copy  with  the  debtor  and  serving  the  re- 
quired notice." 

After  discussing  briefly  the  effect  of  the  provisions  authorizing  the 
sheriff  to  maintain  action  in  aid  of  the  attachment  (sections  232,  237, 
Old  Code;  sections  647,  655,  708,  New  Code),  the  court  lays  down  the 
law  as  to  levy  of  attachment  under  the  Code: 

"In  the  case  of  personal  chattels,  the  sheriff  seizes  the  property  and  takes 
it  into  his  possession,  and  renders  himself  liable  to  an  action  by  the  claimant. 
He  acquires  by  such  seizure  a  specific  lien,  and  this  court  has  held  that  the 
creditor  may  defend  the  lien  obtained  by  attachment  and  levy,  and  thus  liti- 
gate the  title  of  the  claimant  to  the  property.  This  decision  does  not  violate 
the  general  rule  that  none  but  judgment  creditors  can  attack  a  fraudulent 
transfer,  but  recognizes  the  exception  in  favor  of  those  who  have  specific 
liens  upon  the  property.  In  the  case  of  choses  in  action  and  debts,  the  lien 
is  constructive,  and  cannot  operate  through  an  intermediate  legal  title.  That 
title  to  the  bond  and  mortgage  was  in  a  third  person  [as  were  the  100  certifi- 
cates assigned  to  Moran  and  Woodman  in  the  case  at  bar],  and  the  property 
was  not,  and  could  not  be,  interfered  with.  At  law  no  debt  was  owing  to 
the  defendant  [none  certainly  was  owing  from  the  trustees  to  McIIenry,  even 
if  he  still  retained  the  100  certificates],  and  there  was  nothing  for  the  attach- 
ment to  operate  upon.  Such  a  lien  can  only  be  created  upon  legal  rights, 
and  not  mere  equitable  interests.  Debts  and  choses  in  action  are  to  be  re- 
garded as  legal  assets,  under  the  attachment  laws,  whenever  that  process 
acts  directly  upon  the  legal  title;  but,  whenever  they  are  so  situated  as  to  re- 
quire the  exercise  of  the  equitable  powers  of  the  court  to  place  them  in  that 
situation,  they  must  be  treated,  as  they  always  are,  as  equitable  assets  only." 

And  the  court  sustains  the  order  vacating  the  judgment  in  the  first 
action,  manifestly  because  there  was  no  proof  of  a  levy  upon  any  prop- 
erty of  defendant.  This  decision  so  closely  covers  the  points  raised 
on  this  appeal  that  it  will  be  necessary  only  to  examine  later  decisions 
of  the  same  court,  to  see  if  it  has  been  reversed  or  modified.  Thurber 
v.  Blanck,  supra,  was  argued  June  10, 1872,  and  decided  November  12, 

1872,  by  the  court  of  appeals.  On  October  3,  1872,  the  case  of  Bank 
v.  Dakin,  51 N.  Y.  519,  was  argued  before  the  commission  of  appeals, — 
a  temporary  court  of  last  resort,  created  to  assist  the  court  of  appeals 
in  disposing  of  an  overcrowded  calendar.    It  was  decided*  January, 

1873.  Neither  in  the  briefs  of  counsel  nor  in  the  opinion  is  there  any 
reference  to  Thurber  v.  Blanck,  which  presumably  had  not  yet  ap- 
peared in  the  Reports.  In  Bank  v.  Dakin  the  plaintiff  had  commenced 
an  action  on  a  promissory  note  against  Dakin,  as  a  nonresident.  An 
attachment  was  issued  and  served  on  one  Miller  for  the  purpose  of  at- 
taching a  debt  claimed  to  be  due  from  him  to  Dakin,  and  secured  by 
bond  and  mortgage.  The  plaintiff  obtained  judgment  in  that  suit, 
and  issued  execution,  which  remained  unreturned.    After  giving  the 
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note,  and  before  the  commencement  of  the  suit,  Dakin  assigned  thi9 
bond  and  mortgage  to  his  brother-in-law;  This  assignment  was 
claimed  to  be  without  consideration  and  fraudulent  as  to  creditors, 
and  plaintiff  thereupon  commenced  a  second  action  to  set  the  assign- 
ment aside.  Relief  was  refused  below,  and  from  such  refusal  appeal 
was  taken.  The  opinion  of  the  commission  refers  to  various  kinds  of 
creditors'  bills,  but  holds  that  the  action  does  not  come  within  them. 
Nevertheless  it  accords  relief,  and  does  so  on  the  sole  ground  that  "it 
is  an  action  to  enforce  a  lien  upon  a  particular  security  seized  by  an 
attachment  proceeding."  'The  property  seized,"  says  the  commission, 
"is  held  by  the  attachment  and  execution.  •  •  •  The  plaintiff  has  . 
a  specific  lien  upon  the  mortgage."  It  further  held  that  the  sheriff 
might  have  brought  a  similar  action,  under  the  express  authority  of 
section  232,  Old  Code.  The  mere  statement  of  the  facts  and  the  con- 
clusion shows  that  the  decision  in  the  Dakin  Case  conflicts  with  that 
in  the  Thurber  Case, — a  circumstance  which  is  alluded  to  in  all  later 
editions  of  51  N.  Y.  The  opinion  in  Thurber  v.  Blanck,  referring  to 
the  decision  of  Bank  v.  Dakin  in  the  lower  court  (33  How.  Prac.  316), 
says  that  it  "was  precisely  such  a  case  as  this."  In  a  subsequent  case 
(People  v.  Van  Buren,  136  N.  Y.  258,  32  N.  E.  775,  20  L.  R.  A.  446), 
the  opinion  is  expressed  that  there  was  no  conflict  between  the  two 
earlier  cases;  but  the  learned  judge  who  wrote  it  discusses  only  the 
questions  which  arose  in  the  Thurber  Case  upon  the  appeal  in  the  sec- 
ond action,  and  either  overlooked  or  ignored  the  decision  upon  the  ap- 
peal in  the  first  action,  which  distinctly  held  that  a  service  of  warrant 
and  notice,  precisely  like  that  in  the  Dakin  Case,  the  property  sought 
to  be  affected  being  exactly  similar,  did  not  constitute  a  levy  upon 
property  of  the  defendant.  We  have  therefore  two  co-ordinate  courts 
of  last  resort,  sitting  in  the  same  state  at  the  same  time,  and  deciding 
questions  of  the  construction  of  state  statutes  in  diametrically  oppo- 
site ways.  Under  these  circumstances,  it  would  seem  that  the  federal 
court  might  with  greater  propriety  conform  its  decision  to  that  of  the 
permanent,  rather  than  to  that  of  the  temporary,  state  court,  unless 
some  later  decision  should  be  found,  casting  doubt  upon  the  authority 
of  Thurber  v.  Blanck.  .Such  is  the  practice  in  the  state  courts.  Smith 
v.  Longmire,  24  Hun,  257.  People  v.  Van  Buren,  supra,  does  not 
qualify  Thurber  v.  Blanck;  for  the  property  upon  which  attachment 
was  levied  in  that  case  was  the  tangible  property  of  the  debtors, 
which  had  been  seized  by  the  sheriff,  and  was  advertised  for  sale  un- 
der prior  executions.  Of  the  authorities  cited  upon  the  briefs  of 
counsel,  O'Brien  v.  Insurance  Co.  (1874)  56  N.  Y.  52,  deals  exclusively 
with  the  degree  of  fullness  of  specification  in  the  notice  accompanying 
the  certified  copy  of  the  warrant.  The  property  levied  on  was  the 
amount  of  a  policy  of  insurance  due  and  owing  to  the  debtor.  In 
Greentree  v.  Rosenstock  (1875)  61  N.  Y.  585,  the  point  decided  was  the 
manner  of  serving  process  where  the  property  sought  to  be  attached 
was  incapable  of  manual  delivery.  The  property  was  a  debt  presently 
due  to  the  defendant,  and  for  which  he  might  have  recovered  in  an 
action  at  law.  In  Castle  v.  Lewis  (1879)  78  N.  Y.  135,  the  property 
attached  consisted  of  goods  and  money.  In  Bills  v.  Bank  (1882)  89 
X.  T.  343,  the  property  was  a  debt  due  from  a  bank  to  the  attach- 
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ment  debtor,  evidenced  by  a  negotiable  security  which  was  held  by  the 
attachment  debtor  when  levy  was  made.  In  Anthony  v.  Wood  (1884) 
96  N.  Y.  180,  the  sheriff,  seeking  to  levy  upon  a  promissory  note  and 
a  bond  and  mortgage  given  as  collateral  thereto,  which  were  in  the 
hands  of  an  agent  of  the  attachment  debtor,  served  upon  said  agent  a 
certified  copy  of  the  warrant  and  notice,  and  demanded  the  securities, 
which  the  agent  refused  to  deliver.  A  few  days  later  an  assignment 
of  the  property  was  made,  with  the  fraudulent  intent  to  defeat  the  lien 
of  the  attachment.  Subsequently  the  sheriff  succeeded  in  reducing 
the  instruments  to  possession.  The  court  held  that  no  lien  was  ac- 
quired by  the  mere  service  of  the  warrant  and  notice.  Indeed,  it  13 
difficult  to  see  how  they  could  have  reached  any  different  conclusion, 
in  view  of  the  provisions  of  subdivision  2  of  section  649,  requiring 
custody  by  the  sheriff  in  the  case  of  an  instrument  for  the  payment  of 
money.  The  bearing  of  the  following  excerpt  may  be.better  appreciat- 
ed if  it  is  borne  in  mind  that  the  provisions  of  the  second  subdivision 
of  section  649  were  not  in  the  Old  Code  of  Procedure,  which  was  in 
force  when  Tliurber  v.  Blanck  was  decided : 

"This  court  [lias]  held,  as  to  the  levy  permitted  to  be  made  upon  choses  In 
action,  that  the  attachment  reached  and  became  a  lien  upon  only  such  debts 
as  at  the  time  belonged  to  the  debtor  by  a  legal  title,  and  for  the  recovery  of 
which  he  could  maintain  an  action  at  law,  and,  as  a  consequence,  where  be- 
fore levy  of  the  attachment  he  had  parted  with  the  legal  title,  even  If  with 
intent  to  defraud  his  creditors,  there  remained  in  him  for  their  benefit  only 
an  equity  which  the  attachment  could  not  reach,  and  so  the  sheriff  could  not 
assail  the  transfer  as  fraudulent.  The  doctrine  of  Thurber  v.  Blanck  went  to 
that  extent,  and  has  been  since  approved.  The  sheriff  in  the  case  before  us 
could  not  assail  as  fraudulent  the  transfer  of  the  note  and  its  collateral  made 
prior  to  his  asserted  levy  [that  is,  prior  to  the  second  levy  in  which  he  got 
possession  of  the  instruments],  unless  this  doctrine  is  made  inapplicable  by 
the  change  in  the  provisions  of  the  Code  [section  649].  Where  the  property 
sought  to  be  attached  is  'capable  of  manual  delivery,  including  a  bond,  prom- 
issory note,  or  other  instrument  for  the  payment  of  money,'  the  levy  is  now 
to  be  made  by  'taking'  the  same  into  the  sheriff's  actual  custody.  This  pro- 
vision changed  merely  the  mode  of  making  the  levy,  but  in  no  respect  altered 
the  inherent  character  of  the  property  sought  to  be  attached.  If  the  note 
or  bond  has  been  transferred,  however  fraudulently,  no  Hen  by  attachment  is 
possible,  and  it  is  of  no  consequence  that  the  mode  of  executing  the  process 
has  been  changed." 

The  court  therefore  held  that  the  second  levy  (made  after  fraud- 
ulent assignment),  although  accompanied  with  possession,  "gave  the 
officer  no  right  to  assail  or  contest  it"  (the  fraudulent  assignment). 

Gibson  v.  Bank  (1885)  98  N.  Y.  87,  is  a  subsequent  appeal  of  Bills 
v.  Bank,  supra.  It  presents  two  questions:  The  first  was  as  to  the 
sufficiency  of  an  attachment  and  notice  duly  served  on  a  bank  to 
fasten  a  lien  upon  money  on  deposit,  against  which  a  check  had  been 
drawn  and  certified,  but  which  still  remained  in  the  possession  of  the 
drawer.  The  second  presented  a  different  state  of  facts.  One  Rod- 
ney, the  assistant  treasurer  of  a  railroad,  while  the  corporation's  de- 
posits in  bank  were  under  attachment,  opened  an  account  in  his  own 
name  in  the  same  bank,  and  deposited  therein  checks  and  drafts  be- 
longing to  the  railroad,  which  were  made  payable  to  his  order  as 
assistant  cashier,  and  paid  out  the  amounts  of  such  deposits  to  credit- 
ors of  the  railroad.    The  court  of  appeals  said: 
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"It  is  claimed  by  the  plaintiffs  that  the  service  of  the  attachment  gave  them 
a  lien  upon  the  moneys  so  deposited,  if  they  were  in  fact  the  moneys  of  the  at- 
tachment debtor.  *  *  *  This  claim  cannot  be  maintained.  By  the  volun- 
tary consent  of  the  owners  of  the  fund  deposited,  the  credit  in  question  was 
#lven  to  Rodney,  and  the  bank  thereby  became  liable  to  pay  the  amount  to 
him,  and  to  him  alone.  It  was  competent  for  the  parties  to  give  such  form  to 
the  transaction  as  they  desired,  subject  only  to  the  right  of  creditors,  in  a 
proper  action,  to  impeach  the  validity  of  the  transaction.  Assuming  that  the 
deposit  was  made  in  this  form  for  the  ekpress  purpose  of  defeating  the  credit- 
ors of  the  railroad  company,  the  legal  title  to  the  debt  was  nevertheless  in 
Rodney,  and  any  equitable  right  existing  in  favor  of  the  creditors  against 
the  railroad  company  could  be  enforced  only  through  an  equitable  action. 
*  *  *  It  necessarily  follows  that  there  was  no  property  of  the  attachment 
debtor  in  the  hands  of  the  [bank]  subject  to  be  taken  on  attachment  by  its 
creditors." 

The  next  case  referred  to  is  Grain-Cleaner  Co.  v.  Smith  (1888)  110 
X.  Y.  83,  17  N.  E.  671.  The  grain  company  brought  action  against 
the  firm  of  Allis  &  Co.,  nonresidents,  and  procured  a  warrant  of  at- 
tachment. ,Ihe  sheriff  undertook  to  levy  upon  a  debt  due  Allis  &  Co. 
by  Smith  for  some  machinery,  by  serving  copies  and  notice  on  Smith. 
The  latter  insisted  that  previous  to  the  attempted  levy  Allis  &  Co.  had 
transferred  the  debt  he  owed  them  to  the  Farrell  Company.  A  second 
action  was  then  brought  in  aid  of  the  attachment.     The  court  says: 

"One  of  the  main  questions  litigated  upon  the  trial  was  whether  the  alleged 
transfer  by  AlUs  &  Co.  was  made  with  the  intent  and  design  on  their  part 
of  defeating  an  intended  levy  upon  such  debt  by  the  plaintiffs.  If  this  were 
proved,  it  was  contended  by  the  plaintiffs  that  the  aUeged  trausfer  would  be 
fraudulent  and  void  as  to  them.  It  may  be  assumed  that  such  was  the  intent 
of  Allis  &  Co.,  without  affecting  the  result  of  this  action,  for  the  plaintiffs  do . 
not  occupy  a  position  which  enables  them  to  raise  any  question  as  to  the  bona 
fides  of  such  transfer.  This  can  be  done  only  by  a  judgment  creditor  in  an 
action  to  enforce  the  equity  of  the  creditors  of  Allis  &  Co.  Anthony  v.  Wood, 
1)6  N.  Y.  180;  Gibson  v.  Bank,  08  N.  Y.  96.  This  equity  was  not  the  subject 
of  a  levy  under  an  attachment,  even  if  an  attempt  had  been  made  to  effect  it." 

The  quotation,  however,  is  obiter;  for  the  court  subsequently  pro- 
ceeds to  discuss  the  evidence,  and  to  hold  that  a  bona  fide  transfer 
had  been  made  before  the  attempted  levy. 

In  Warner  v.  Bank  (1889)  115  N.  Y.  251,  22  N.  E.  172,  the  property 
was  the  interest  of  the  attachment  debtor  in  commercial  paper  which 
it  had  pledged  with  another  bank  as  collateral  to  a  loan;  and  the  court 
held  that  lien  was  secured  by  serving  attachment  and  a  proper  notice 
on  the  pledgee,  without  the  sheriff's  reducing  the  paper  to  his  posses- 
sion. The  attachment  debtor  in  the  Warner  Case  could  have  recov- 
ered possession  of  his  property  by  action  at  law,  tendering  the  amount 
of  his  debt  and  interest.  His  interest  in  it  was  wholly  different  from 
McHenrv'S  interest,  as  represented  bv  the  certificates.  In  Hess  v. 
Hess  (1889)  117  N.  Y.  306,  22  N.  E.  956,  the  attached  property  con- 
sisted of  goods  and  merchandise.  The  decision  in  Whitney  v.  Davis, 
148  N.  Y.  257,  42  N.  E.  661,  turns  upon  an  amendment  to  the  Code 
adopted  in  1889,  relieving  the  difficulty  which  existed  before  its  enact- 
ment, viz.  that  there  was  no  way  in  which  an  action  upon  a  money  de- 
mand against  a  nonresident  debtor  who  had  not  appeared  could  be 
brought  to  judgment,  if  the  attachment  issued  therein  had  not  been 
levied  upon  property  of  the  debtor.  The  opinion  follows  People  v. 
Van  Buren,  holding  that  "a  court  of  equity  was  not  without  jurisdic- 
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tion  to  interpose  in  aid  of  an  attaching  creditor,  even  where  no  spe- 
cific lien  had  been  gained,  and  to  grant  the  equitable  relief,  if  special 
circumstances  existed."  This  is  a  familiar  principle  in  the  federal 
courts.  See  Case  v.  Beauregard,  101  U.  S.  690,  25  L.  Ed.  1004,  and 
similar  cases.  But  the  difficulty  of  sustaining  the  bill  in  this  case 
upon  any  such  theory  is  the  lack  of  jurisdiction.  The  attachment 
actions  were  brought  by  a  citizen  of  New  York  against  a  citizen  of 
Pennsylvania,  nonresident  in  this  district,  and  were  properly  removed 
here.  Having  jurisdiction  of  those  actions,  this  court  would  have 
jurisdiction  of  suits  ancillary  thereto,  whatever  might  be  the  citizen- 
ship of  the  parties  to  such  suits.  But,  if  the  suits  in  equity  cannot  be 
sustained  as  ancillary  to  the  original  actions,  this  court  would  have 
no  jurisdiction  of  the  controversy,  since  the  plaintiff  and  the  two 
trustees — all  necessary  parties — are  citizens  of  tie  state  of  New  York. 
We  have  reached  the  conclusion,  therefore,  that  the  decision  of  the 
state  court  of  appeals  in  Thurber  v.  Blanck  has  not  been,  so  modified 
by  any  subsequent  decisions  of  that  court  as  to  warrant  a  finding  that 
the  service  of  attachment  and  notice  on  the  trustees  in  the  actions  at 
law  constituted  a  levy  on  any  property  of  McHenry;  that  this  suit  is, 
therefore,  not  ancillary  in  aid  of  any  specific  lien  acquired  under  the 
attachment,  and  that,  if  it  could  be  maintained  as  an  original  suit 
there  is  not  the  requisite  diversity  of  citizenship  to  give  this  court 
jurisdiction.  It  may  be  noted  that  as  to  $42,000,  the  proceeds  of  sales 
by  the  trustees  of  certain  Ohio  real  estate,  under  stipulation,  the  bill 
is  an  original  one  to  carry  out  the  agreement  embodied  in  the  stipula- 
tion, and  the  citizenship  of  the  parties  thereto  is  not  diverse.  The 
decrees  of  the  circuit  court  dismissing  the  bills  are  sustained,  with 
costs. 


(103  Fed.  868.) 

RICKARD  et  al.  v.  DU  BON. 

(Circuit  Court  of  Appeals,   Second   Circuit.    July   25,   1900.) 

No.  1C3. 

Patents— Utility — Spotting  Tobacco  Leaves. 

The  Rickard  patent,  No.  004.33S,  for  an  Improvement  in  the  art  of 
treating  tobacco  leaves,  which  consists  in  sprinkling  the  leaves  of  the 
growing  plant  with  chemicals— preferably,  a  solution  of  potash,  but  in- 
cluding any  alkali— which  produce  spots,  and  are  claimed  to  improve  the 
quality  of  the  leaves  for  use  as  cigar  wrappers,  is  void,  because  not  use- 
ful; the  only  effect  of  the  treatment,  if  not  the  only  object,  being  to  spot 
the  tobacco,  and  counterfeit  the  leaf  spotted  by  natural  causes. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Connecticut. 

F.  T.  Chambers,  for  appellants. 
W.  E.  Simonds,  for  appellee. 

Before  WALLACE,  LACOMBE,  and  SHIPMAN.  Circuit  Judges. 

WALLACE,  Circuit  Judge.    This  is  an  action  for  the  infringement 
of  letters  patent  No.  604,338,  granted  May  17,  1898,  to  the  complain- 
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ants,  for  "improvement  in  the  art  of  treating  tobacco  leaves."  The  in- 
vention "relates  to  the  art  of  treating  tobacco  leaves  which  are  em- 
ployed as  wrappers  for  cigars,"  and  purports  to  have  for  its  object  "a 
process  for  treating  the  leaves  of  a  growing  plant  in  such  a  manner 
and  by  such  means  as  to  provide  for  producing  a  wrapper  of  superior 
quality."  The  treatment  described  in  the  specification  consists  in 
applying  to  the  leaf,  while  the  plant  is  still  growing,  preferably  by 
means  of  atomizers,  about  the  time  the  leaves  have  reached  their  ma- 
turity, "chemicals  belonging  to  the  alkaline  group,  such,  as  potash, 
and  at  the  same  time  such  chemicals  as  have  a  considerable  affinity 
for  water,  so  that  the  leaf  will  only  be  partially  deadened  at  the  spots 
of  application,  whereby  sufficient  vitality  will  be  left  in  such  spots  to 
allow  for  absorption  and  assimilation  of  the  chemical  throughout  the 
leaf,  and  to  prevent  the  spots  from  becoming  brittle."  The  specifica- 
tion states  that  "the  best  mixture  found  available  for  the  purpose  is 
a  combination  of  potash  and  glycerin, — the  potash  having  the  im- 
portant property  of  promoting  or  increasing  the  burning  quality  of 
the  leaf,  while  the  glycerin  maintains  the  spot  soft  and  pliable,  so 
as  to  maintain  the  usefulness  of  the  leaf  as  a  wrapper," — and  recom- 
mends solutions  of  caustic  potash,  known  commercially  as  "Babbitt's 
Caustic  Lye,"  varying  from  16  ounces  to  32  ounces  per  gallon  of  water, 
with  or  without  the  addition  of  glycerin  in  the  proportion  of  about 
1  pint  of  glycerin  to  10  gallons  of  the  solution.  It  also  contains  this 
statement: 

"Other  agents  may  be  such  chemicals  as  absolute  alcohol,  with  or  without 
glycerin,  lime,  or  the  like;  but  it  will,  of  course,  be  understood  that  any  means 
may  be  employed  for  securing  the  two  results  emphasized,  namely,  the  In- 
creasing of  the  burning  quality  of  the  leaf,  and  causing  the  spots  to  remain 
soft  and  pliable." 

The  claims  are: 

**(1)  An  improvement  in  the  art  of  treating  tobacco  leaves,  which  consists 
in  applying  a  combustion-promoting  agent  to  the  leaves  of  a  growing  plant, 
substantially  as  described. 

"(2)  An  improvement  in  the  art  of  treating  tobacco  leaves,  which  consists 
in  applying  an  alkali  to  the  leaves  of  a  growing  plant  in  spots,  substantially 
as  described. 

"(3)  An  improvement  in  the  art  of  treating  tobacco  leaves,  which  consists 
in  applying  a  mixture  of  potash  and  glycerin  to  the  leaves  of  a  growing  plant 
in  spots,  substantially  as  described." 

Hie  defendant  treated  a  crop  of  tobacco  by  spraying  the  leaves, 
when  they  were  about  ripe  and  ready  for  cutting,  with  a  solution  of 
about  one  pound  of  caustic  soda  (commercially  known  as  "Banner 
Lye")  to  a  gallon  of  water,  with  a  small  admixture  of  molasses,  sugar, 
and  glycerin. 

The  court  below  was  of  the  opinion  that  the  patent  was  void  for 
want  of  utility,  "except  to  deceive,"  unless  it  could  be  sustained  as 
one  for  a  process  of  treatment  by  ingredients  which  would  promote 
the  burning  quality  of  the  leaf;  and,  without  deciding  that  it  was  not 
void  for  want  of  utility,  held  that  the  treatment  by  the  defendant  was 
not  an  infringement  of  the  claims,  as  neither  caustic  soda,  nor  any 
other  ingredient  of  the  mixture,  was  a  combustion  promoting  agent. 
The  court  accordingly  dismissed  the  bill.    97  Fed.  96. 
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JVe  are  of  the  opinion  that  neither  the  treatment  applied  by  the  de- 
fendant, nor  that  described  or  advised  in  the  patent,  has  any  tendency 
to  promote  the  burning  quality  of  the  leaf,  or  to  improve  its  quality 
in  any  respect,  and  that  the  only  effect,  if  not  the  only  object,  of  such 
treatment,  is  to  spot  the  tobacco,  and  counterfeit  the  leaf  spotted  by 
natural  causes. 

The  notion  has  long  prevailed  with  a  numerous  class  of  smokers 
that  cigars  having  spotted  wrappers  are  superior  to  those  withoot 
them.  This  notion  is  a  pure  delusion.  It  originated  and  has  been 
propagated  by  the  coincidence  that  much  choice  tobacco  is  spotted, 
being  raised  in  localities  where  this  characteristic  is  imparted  by 
natural  causes,  although  without  improving  or  impairing  the  quality 
of  the  leaf.  The  origin  of  the  spots  has  been  referred  to  various  causes 
by  different  authorities;  the  most  rational  explanation  being  that 
in  some  localities  they  are  produced  by  the  stings  of  insects,  and  in 
others  by  the  action  of  the  dew.  So  extensively  has  this  erroneous 
notion  obtained  in  this  country  and  in  Europe  among  consumers,  that 
for  many  years  spotted  wrappers  have  commanded  a  considerably 
higher  market  price  than  unspotted;  and  dealers  in  tobacco,  to  meet 
the  demand  and  obtain  the  higher  price,  have  been  accustomed  to  spot 
their  leaves  artificially,  by  spraying  them  with  acids  or  chemical  mor- 
dants. As  is  stated  in  Tobacco  Trade  Review,  in  an  article  published 
in  1885: 

"Of  course,  it  was  impossible  to  supply  the  demand  for  cigars  having  this 
natural  characteristic;  but,  fortunately  for  manufacturers,  science  stepped  in, 
and  a  common  vinegar  cruet,  filled  with  muriatic  acid,  secured  the  desired  re- 
sult." 

Until  shortly  before  the  patent  in  suit  was  applied  for,  cigar  manu- 
facturers and  dealers  in  tobacco  seem  to  have  monopolized  the  counter- 
feiting of  spotted  tobacco;  but  in  course  of  time  the  tobacco  growers, 
seeking  to  share  the  illicit  profit,  began  to  spot  their  crops.  So  far  as 
appears,  they  had  not  done  so  extensively  before  the  date  of  the  appli- 
cation for  the  patent  in  suit;  but  prior  to  that  date  Connecticut  grow- 
ers were  sprinkling  their  crops,  before  the  tobacco  was  cured,  with 
solutions  of  acids.  The  patentees  began  their  experiments  in  Ohio 
in  1893.  They  commenced  by  spotting  leaves  that  had  been  cut  and 
cured,  treating  some  with  a  solution  of  peroxide  of  hydrogen,  and 
others  with  a  solution  of  carbonate  of  ammonia.  In  1894  they  spotted 
a  few  growing  plants,  first  using  a  lye,  and  then  Babbitt's  potash. 
They  observed,  so  Mr.  Rickard  testifies,  that  "after  four  or  five  hours 
the  plant  would  seem  to  recover  from  its  wilted  condition,  and  appar- 
ently had  absorbed  or  assimilated  the  material  thoroughly  within  that 
time."  In  the  summer  of  1895  they  applied  their  process  upon  a  com- 
mercial scale,  spotting  growing  crops  for  others.  In  October,  1895, 
they  made  their  application  for  the  patent  in  suit. 

In  their  original  application  they  made  these  statements: 
"This  invention  relates  to  the  art  of  treating  tobacco  leaves  which  are  em- 
ployed as  wrappers  for  cigars,  and  it  has  for  its  object  to  provide  a  process 
for  discoloring  the  leaves  in  spots,  so  that  the  same  will  accurately  and  truly 
simulate  the  well-known  Sumatra  wrapper  or  tobacco  leaves.  *  *  *  The 
quality  of  a  Sumatra  tobacco  leaf  is  commonly  believed  to  be  somewhat  su- 
perior to  the  American  leaf,  and  this  fact,  taken  together  with  the  duty  levied 
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thereon,  gives  the  same  a  high  marketable  value.  *  *  *  This  invention 
therefore  contemplates  providing  means  for  discoloring  a  tobacco  leaf  in  spots 
so  that  its  identity  cannot  be  distinguished  from  the  ordinary  Sumatra  leaf, 
and,  to  accomplish  this  result,  is  designed  to  employ  such  chemical  or  other 
means  as  will  partially  deaden  the  life  of  the  leaf  in  isolated  spots,  so  that 
such  spots  will  become  discolored  and  partially  or  completely  bleached,  "while 
at  the  same  time  remaining  sufficiently  soft  and  pliable  so  as  not  to  destroy 
the  usefulness  of  the  leaf  as  a  wrapper  for  cigars.  *  *  *  It  has  already 
been  observed  that  the  chemical  or  other  agent  is  generally  applied  to  the 
leaf  while  the  plant  is  growing,  so  that,  after  such  agent  has  produced  a  par- 
tial decomposition  of  the  leaf  at  the  point  of  application,  the  sun  and  rain 
will  bleach  out  the  spots,  while  the  life  still  remaining  in  the  leaf  will  main- 
tain the  partially  decomposed  spots  soft  and  pliable.  *  *  *  In  this  con- 
nection an  incidental  feature  of  the  invention  is  that  since  the  discoloring 
agent  is  applied  to  the  leaf  while  the  plant  is  growing,  and  since  the  discol- 
ored leaf  is  only  partially  deadened,  the  chemicals  will  be  absorbed  and  as- 
similated throughout  the  leaf.  This  becomes  very  important  when  the  chem- 
ical employed  is  such  a  chemical  as  potash,  that  would  greatly  increase  the 
burning  quality  of  the  leaf  when  used  as  a  wrapper;  and  it  has  been  found 
that  the  chemical  is  more  thoroughly  distributed  throughout  the  body  of 
the  leaf  by  applying  the  same  to  the  leaf  in  spots,  and  allowing  the  growing 
leaf  to  absorb  and  assimilate  the  chemical." 

The  patent  office  rejected  the  application  upon  the  ground  that  the 
described  treatment  was  not  useful,  and  the  only  object  of  the  alleged 
invention  was  the  deception  of  the  public.  Thereafter  the  applicants 
amended  their  application  by  striking  out  the  parts  indicative  of  their 
purpose  to  simulate  the  naturally  spotted  leaf,  and  inserting  state- 
ments emphasizing  the  utility  of  their  treatment  in  improving  the 
quality  of  the  leaf.  The  board  of  examiners  again  rejected  the  appli- 
cation, stating  as  their  opinion  that  "it  is  clear  that  the  process  has 
no  substantial  purpose,  and  can  have  no  result,  other  than  the  fraud- 
ulent imitation  of  a  known  product  for  the  purpose  of  deceiving  the 
public."  The  applicants  then  appealed  to  the  commissioner  of  pat- 
ents, and  before  him  fortified  their  application  by  the  affidavits  of 
two  cigar  manufacturers,  and  the  unverified  communication  of  an- 
other, stating  in  substance  that  the  leaves  treated  by  the  process  were 
thereby  improved  in  quality.  The  commissioner  of  patents,  influenced 
by  this  evidence  to  believe  that  the  process  was  useful  for  some  pur- 
pose, overruled  the  decision  of  the  board  of  examiners,  and  granted 
the  application. 

Although  the  patent,  in  its  description  and  claims,  covers  broadly 
the  application  of  the  chemicals  at  any  stage  of  the  growth  of  the 
plant,  it  is  to  be  observed  that  the  patentees  insiet  that  it  is  useful  and 
efficient  if  applied  after  the  plant  has  matured.  Mr.  Rickard  testifies 
to  an  instance  where  a  crop  of  tobacco  was  cut  within  five  hours — 
some  of  it  within  four — of  the  time  of  the  application,  and  found  to 
be  in  a  very  satisfactory  condition.  The  proposition  that  the  burning 
quality  of  tobacco  can  be  improved  by  sprinkling  the  leaf  with  a  solu- 
tion of  lye  or  potash  sufficiently  strong  to  discolor  and  partly  eat 
out  the  leaf  where  it  is  touched  by  the  drops,  and  that  the  leaf  will 
advantageously  absorb  and  assimilate  such  chemicals,  even  when  ap- 
plied within  a  few  hours  of  the  time  of  cutting,  is  one  which  staggers 
credulity.  This  is  so  repugnant  to  common  sense  and  ordinary  in- 
telligence that  it  can  hardly  be  accepted  as  true  without  adequate 
corroborative  proof.    We  have  carefully  examined  the  record  before 
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us,  to  ascertain  whether  such  proof  is  supplied.  A  number  of  cigar 
manufacturers,  tobacco  dealers,  and  tobacco  growers  have  testified 
for  the  complainants  to  the  general  effect  that  tobacco  spotted  by  the 
patented  process  is  of  improved  quality;  but  an  analysis  of  their  testi- 
mony shows  their  opinions  to  be  of  little  value,  beyond  establishing 
the  fact  that  the  spotted  tobacco  brings  a  higher  market  price  than 
the  unspotted.  The  quality  of  tobacco  differs  with  different  soils, 
with  different  seasons,  with  different  conditions  of  growth,  cutting, 
and  curing;  and  the  testimony  fails  to  demonstrate  that  under  identi- 
cal conditions  the  leaves  spotted  by  the  process  of  the  patent  are  of 
better  quality  in  any  respect  than  unspotted  leaves.  Their  opinions 
are  no  more  persuasive  than  those  of  the  large  body  of  smokers  who 
have  been  so  long  convinced  that  spuriously  spotted  tobacco  is  superior 
to  the  unspotted,  and  whose  fallacious  judgment  has  created  the  de- 
mand supplied  by  the  spurious  article.  A  recapitulation  of  the  testi- 
mony, or  of  the  opposing  testimony,  would  not  be  profitable.  It 
suffices  to  say  that  the  proofs  fail  to  overcome  the  presumptions  creat- 
ed by  the  conduct  and  avowals  of  the  patentees. 

It  is  plain  that  the  patent  originated  in  experiments  which  were  in- 
tended only  for  the  purpose  of  counterfeiting  the  spotted  tobacco  of 
commerce.  The  first  experiments  of  the  patentees,  made  upon  cured 
tobacco,  and  with  chemicals  useful  only  for  their  corrosive  or  bleach- 
ing action,  prove  this.  It  may  be  that  their  lye  and  potash  experi- 
ments were  suggested,  as  Mr.  Rickard  testifies,  by  his  belief  that  the 
spots  on  Sumatra  tobacco  \?ere  caused  by  the  ashes  blown  by  the  wind 
upon  the  plants.  It  may  be  that  they  conjectured  that  potash,  when 
sprinkled  upon  the  growing  leaves,  would  be  absorbed  and  assimilated 
by  the  plant,  and  would  improve  the  burning  quality.  But  the  result 
they  had  in  view  was  not  to  improve,  it  was  to  simulate.  When  they 
introduced  their  treatment  commercially,  in  the  summer  of  1895,  they 
had  sprinkled  only  a  few  leaves,  and  must  have  known,  unless  their 
judgment  was  overmastered  by  their  cupidity,  that  their  experiments 
ivere,  as  to  this  theory,  of  no  probative  value.  Their  dominant  object 
being  to  make  a  profit  by  enabling  others  to^commit  a  fraud,  it  is  not 
unlikely  that  they  proposed  to  appeal  to  some  tobacco  growers  by  an 
argument  having  a  color  of  honest  merit;  and  this  may  explain  the 
incidental  suggestion  in  their  original  application  for  the  patent,  that 
the  potash  treatment  would  improve  the  burning  quality  of  the  leaf. 
That  they  placed  no  reliance  upon  this  theory  when  they  made  that 
application  is  indicated  by  the  indirect  and  inferential  terms  in  which 
it  was  advanced.  If  they  had  been  convinced  that  their  treatment 
was  an  improvement  in  the  art,  by  which  the  quality  of  tobacco  was 
improved,  they  would  have  said  so  plainly  and  prominently  in  the  ap- 
plication, and  made  this  the  meritorious  basis  for  at  least  one  of  their 
claims.  Instead  of  doing  so,  they  avowed  the  object  and  stated  the 
advantage  of  their  invention  to  be  the  simulation  of  spotted  tobacco. 
The  application  was  carefully  drawn  to  enable  them  to  secure  the 
monopoly  of  spotting  tobacco,  either  while  growing,  or  at  any  other 
stage,  by  the  application  of  any  chemical  which  would  serve  as  a 
"discoloring  agent."  They  asked  for  claims  covering  "an  improve- 
ment in  the  art  of  treating  tobacco  leaves,  which  consists  in  partially 
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deadening  and  discoloring  the  leaf  in  spots/'  and  "an  improvement  in 
the  art  of  treating  tobacco  leaves,  which  consists  in  discoloring  the 
leaves  of  a  growing  plant  in  spots/'  and  also  "an  improvement  in  the 
art  of  treating  tobacco  leaves,  which  consists  in  applying  a  mixture 
of  potash  and  glycerin  to  the  leaf  in  spots";  but,  among  their  seven 
claims,  they  asked  for  none  restricted  to  the  application  of  potash,  or 
of  potash  and  glycerin,  to  the  leaf  of  the  growing  plant.  When  they 
found  that  they  could  not  succeed  upon  such  a  presentation,  they 
made  a  complete  change  of  front,  suppressed  their  original  representa- 
tions, put  forward  elaborately  the  theory  of  improving  the  quality 
of  the  tobacco  by  their  treatment,  limited  the  claims  sought  to  the 
application  of  combustion-promoting  agents  to  the  leaves  of  growing 
plants,  and  bolstered  up  their  case  before  the  commissioner  by  ex 
parte  statements  of  witnesses.  It  is  noticeable  that,  of  these  witness- 
es, only  one  has  been  produced  by  the  complainants,  and  his  testimony 
is  worthless.  They  are  now  insisting  that  the  patent  is  infringed  by 
applying  their  process  not  only  after  the  plant  has  practically  ma- 
tured, when  it  is  manifest  that  the  alkali  or  potash  could  not  be  ab- 
sorbed or  assimilated  appreciably,  but  that  it  is  infringed  by  applying 
a  solution  which,  according  to  the  weight  of  testimony,  has  no  effect 
upon  the  burning  quality  of  the  leaf. 

The  patent  shows  upon  its  face  that  it  is  intended  to  secure  a 
monopoly  in  the  art  of  spotting  growing  tobacco,  without  reference 
to  improving  its  quality.  The  only  fact  that  lends  color  to  the  theory 
that  the  treatment  of  the  leaves  by  the  patented  process  will  improve 
the  quality  is  that  tobacco  rich  in  organic  salts  of  potash  absorbed 
from  the  soil  has  a  porous  carbon,  and  is  therefore  of  superior  burning 
quality.  But  tobacco  in  which  lime  replaces  the  potash  has  to  that 
extent  a  compact  carbon,  and  will  extinguish  rapidly.  According  to 
the  specification,  lime  can  be  substituted  for  potash  in  applying  the 
process  of  the  patent.  And  the  claims  of  the  patent  cover  a  treatment 
by  any  alkali. 

In  authorizing  patents  to  the  authors  of  new  and  useful  discoveries 
and  inventions,  congress  did  not  intend  to  extend  protection  to  those 
which  confer  no  other  benefit  upon  the  public  than  the  opportunity  of 
profiting  by  deception  and  fraud.  To  warrant  a  patent,  the  invention 
must  be  useful;  that  is,  capable  of  some  beneficial  use  as  distin- 
guished from  a  pernicious  use. 

The  decree  of  the  court  below  is  affirmed,  with  costs. 


(103  Fed.  875.) 

SMITH  v.  RIDGELY. 

(Circuit  Court  of  Appeals,  Sixth  Circuit.    July  14,  1900.) 

No.  804. 

L  Patents— Infringement— Right  op  Licensee  to  Sue  Patentee. 

A  licensee  may  sue  the  patentee,  who  granted  the  license,  for  infringe- 
ment of  the  patent  within  the  bounds  of  the  license,  in  the  same  manner 
and  with  like  effect  as  though  the  patentee  were  a  stranger. 
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2.  Same— Suit  against  Patentee  for  Infringement— Estoppbt,. 

A  patentee,  who  has  assigned  his  patent  or  granted  an  exclusive  license 
thereunder,  when  sued  for  its  infringement,  cannot  deny  its  validity;  but. 
subject  to  such  limitation,  he  may  Invoke  the  prior  art  to  limit  its  scopt- 
in  defense  to  the  charge  of  infringement  to  the  same  extent  that  a 
stranger  might 

3.  Same— Infringement— Wall- Paper  Trimmeks. 

The  Ridgely  patent,  No.  408,193,  for  an  improvement  in  wall-paper  cut- 
ters and  trimmers,  construed,  and  held  limited  in  its  scope  by  the  prior  art 
to  tlie  particular  location  and  construction  of  the  spiral  spring  shown  in  the 
specification,  the  purpose  of  which  was  to  give  a  yielding  movement  to  the 
blade,  and,  as  so  limited,  not  Infringed  by  machines  made  in  accordance 
with  patents  Nos.  533,374  and  533,375,  subsequently  issued  to  the  same 
inventor. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  Ohio. 

This  is  a  biU  in  equity  filed  by  the  appellant,  Mark  A.  Smith,  for  the  purpose 
of  obtaining  an  injunction  against  an  infringement  of  certain  patents  by  the 
appellee,  Charles  T.  Ridgely,  and  to  recover  for  profits  and  damages.  The 
parties  to  the  suit  were  originally  joint  owners  of  the  patents.  They  were 
issued  to  Ridgely  for  himself,  and  as  assignor  of  a  one-half  interest  thereiu 
to  Smith.  These  patents  were  issued,  the  first  on  the  25th  day  of  September, 
1888,  and  was  numbered  389,901:  the  second  was  issued  on  the  30th  day  of 
July,  1889,  and  was  numbered  408,193;  and  both  were  for  improvements  in 
tools  used  for  trimming  wall  paper  and  other  like  purposes.  Prior  to  July 
23,  1S94,  the  said  parties  were  engaged  in  the  manufacture  and  sale  of  imple- 
ments constructed  upon  the  patents  above  mentioned,  under  the  firm  name  of 
Ridgely  &  Smith,  and  had  built  up  something  of  a  business.  On  the  day  last 
mentioned,  Ridgely  made  a  proposition  to  Smith  to  buy  or  sell  all  the  rights 
of  the  other  in  the  partnership,  including  the  stock  on  hand,  the  good  will, 
and  the  exclusive  right  to  manufacture  and  sell  the  patented  inventions  at  a 
price  therein  named.  Smith  accepted  the  ofTer,  buying  Ridgely  out  at  the 
price  stated  in  the  latter's  proposition,  and  thereupon  the  parties  entered  into 
the  following  contract  in  writing: 

"This  agreement,  made  this  23rd  day  of  July,  1894,  between  Charles  T. 
Ridgely,  of  Springfield,  in  the  county  of  Clark  and  state  of  Ohio,  party  of  the 
first  part,  and  Mark  A.  Smith,  of  the  same  city,  county,  and  state,  party  of  the 
second  part,  witnesseth  that  whereas,  letters  patent  of  the  United  States  Nos. 
389,901  and  408,193,  for  an  improvement  in  wall-paper  cutters  and  trimmers, 
were  granted  on  September  25,  1888,  and  July  30,  1889,  respectively,  to  the 
first  party,  who  was  the  assignor  of  one-half  of  each  to  said  second  party; 
and  whereas,  letters  patent  of  the  United  States  No.  480,516  for  an  improve- 
ment in  straight  edge,  were  granted  to  said  parties  jointly  on  the  9th  day  of 
August,  1892;  and  whereas,  said  parties  still  own  said  letters  patent;  and 
whereas,  the  party  of  the  second  part  is  desirous  of  owning  the  exclusive  right 
of  making,  using,  and  vending  paper  cutters  and  trimmers  and  straight  edges 
containing  said  patented  improvements:  Now,  therefore,  the  parties  have 
agreed  as  follows:  The  party  of  the  first  part,  for  the  consideration  herein- 
after stated,  hereby  grants  to  the  party  of  the  second  part  and  assigns  the 
exclusive  right  to  make,  use,  and  vend  within  the  United  States,  subject  to  the 
conditions  hereinafter  named,  to  the  end  of  the  term  for  which  said  letters 
patent  were  granted,  and  for  such  additional  time  as  said  patents,  and  each 
of  them,  may  be  extended,  paper  cutters  and  trimmers  and  straight  edges 
containing  the  patented  improvements  covered  by  the  letters  patent  above  men- 
tioned. In  consideration  whereof,  the  party  of  the  second  part  agrees  to  pay 
to  the  said  first  party  one  hundred  ($100)  dollars  for  each  and  every  thousand 
paper  cutters  or  trimmers  containing  any  of  the  improvements  covered  by 
said  letters  patent  made  and  sold  by  said  second  party  or  assigns,  and  further 
agrees  on  the  first  days  of  January  and  July  of  each  year  to  make  to  said  first 
party  full  and  true  returns,  under  oath,  of  all  the  paper  cutters  or  trimmers 
containing  said  patented  improvements  sold  by  him  and  his  assigns  during 
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the  preceding  six  months,  and  to  settle  in  full  for  the  same.  It  Is  further 
agreed  that  said  second  party  and  assigns  shall  have  the  right  at  any  time 
to  purchase  the  entire  Interest  of  said  first  party  in  the  improvements  covered 
by  said  letters  patent  for  the  sum  of  one  thousand  ($1,000)  dollars,  upon  tender 
of  which  amount  said  first  party  agrees  to  deliver  to  said  second  party  an 
assignment  or  assignments,  in  writing,  conveying  to  said  second  party  and 
assigns  the  entire  Interest  of  said  first  party  in  and  to  said  improvements 
covered  by  said  letters  patent,  and  in  and  to  said  letters  patent  therefor  afore- 
said. In  witness  whereof  the  said  parties  have  hereunto  set  their  hands  the 
day  and  year  first  above  written.  Charles  T.  Hidgely. 

"Mark  A.  Smith." 

On  the  29th  day  of  January,  1895,  Ridgely  took  out  two  other  patents  for 
improvements  in  paper-cutting  tools.— one  being  No.  533.374.  upon  an  appli- 
cation filed  December  14,  1894;  the  other.  No.  .*>33.375,  upon  an  application 
filed  August  16,  1894,— and  thereupon  commenced  to  manufacture  and  sell  paper 
cutters  and  trimmers  under  his  new  patents,  wherein  is  the  infringement  com- 
plained of.  The  defendant,  Ridgely,  denied  infringement,  proofs  were  taken, 
and  the  case  was  brought  on  for  hearing.  The  circuit  court  found  that.  In 
view  of  the  prior  art,  the  inventions  covered  by  the  first  two  patents  above 
mentioned  stood  within  such  narrow  limits  that  the  instruments  manufactured 
in  accordance  with  the  two  later  Ridgely  patents  did  not  infringe.  Accord- 
ingly a  decree  was  passed  dismissing  the  bill,  and  the  plaintiff  has  appealed. 

Paul  A.  Staley,  for  appellant. 
H.  A.  Toulmin,  for  appellee. 

Before  LURTON,  DAY,  and  SEVEREXS,  Circuit  Judges. 

SEVERENS,  Circuit  Judge,  having  made  the  foregoing  statement 
of  the  case,  delivered  the  opinion  of  the  court. 

By  his  bill  in  this  case,  the  plaintiff  complained  of  the  infringe- 
ment of  both  of  the  patents  first  mentioned  in  the  preceding  state- 
ment as  having  been  originally  owned  by  both  parties,  and  of  which 
he  holds  the  license  to  use  the  defendant's  one-half  interest.  But 
the  plaintiff  has  since  then  apparently  ignored  the  first  patent,  and 
now  seeks  for  the  establishment  of  the  rights  claimed  by  him  under 
the  second  patent,  No.  408,193.  We  shall,  therefore,  in  dealing 
with  the  case,  proceed  upon  a  comparison  of  the  invention  embodied 
in  the  second  of  the  patents  to  Ridgely  and  Smith,  with  the  inven- 
tions covered  by  the  two  later  Ridgely  patents.  There  can  be  no 
doubt  that  a  licensee  may  sue  the  patentee,  who  has  granted  the 
license,  for  infringing  the  patent  within  the  field  covered  by  the 
license,  in  the  same  manner  and  with  like  effect  as  though  the  pat- 
entee were  a  stranger.  Littlefield  v.  Perry,  21  Wall.  205,  22  L.  Ed. 
577;  Adriance,  Piatt  &  Co.  v.  McCormick  Harvesting  Mach.  Co.  (C.  C.) 
55  Fed.  288;  WTalk  Pat.  §  400.  The  plaintiff  contends  that  the  defend 
ant,  having  granted  the  license  to  him  for  a  valuable  consideration,  is 
estopped  from  denying  that  the  patent  is  valid,  and  we  are  of  opinion 
that  he  is  right  in  this.  In  a  case  recently  decided  by  this  court,  it 
was  held  that  the  patentee,  after  having  transferred  his  interest  in 
the  patent,  was  precluded  from  denying  the  validity  thereof  to  the 
same  extent,  and  to  the  same  extent  only,  that  a  third  person  would 
be,  subject  to  the  limitation,  however,  that  he  could  not  allege  the  total 
invalidity  of  the  patent;  the  result  being  that  he  is  still  left  at  liberty 
to  show  that,  assuming  the  patent  to  be  valid,  it  is  nevertheless  sub- 
ject to  the  limitations  imposed  thereon  by  the  prior  art.    Subject, 
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therefore,  to  the  limitation  just  mentioned,  its  scope  is  to  be  tested  by 
the  principles  which  are  generally  applicable.  Noonan  v.  Athletic 
Club  Co.,  39  C.  C.  A.  426,  99  Fed.  90,  and  see  Manufacturing  Co.  v. 
Scharling  (C.  C.)  100  Fed.  87.  Adopting  these  premises,  we  will  pro- 
ceed to  ascertain  what  are  the  limitations  of  the  patent  alleged  to  be 
infringed,  and,  having  ascertained  these,  will  then  proceed  to  the  in- 
quiry whether  the  defendant's  manufactures  infringe  the  patent, 
the  scope  of  which  shall  have  been  ascertained. 

The  plaintiff's  patent,  No.  408,193,  was  for  improvements  in  tools 
for  cutting  paper,  trimming  shades,  etc.;  and  the  complete  tool  con- 
templated consisted  of  the  combination  of  a  head,  B,  having  a  re- 
ceding face  in  circular  form  on  one  side  thereof,  in  which  a  disk- 
formed  blade,  H,  was  located,  the  surfaces  of  the  head,  one  of  wh  hih 
is  lettered  "C,"  Fig.  1,  projecting  slightly  beyond  the  blade  and  on 
each  side  thereof  to  act  against  the  side  of  the  guide-strip,  C,  shown 
in  Fig.  2.  The  blade  was  mounted  upon  an  arbor  fixed  in  the 
center  of  the  recess  of  the  head,  and  there  was  a  gauge,  O,  extending 
across  the  head,  and  having  a  vertical  shank,  R,  a  channel  in  the  head 
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in  which  the  shank  was  slidingly  mounted,  and  a  spring  fitted  around 
the  shank,  resting  upon  a  shoulder  thereof  on  its  upper  portion  so 
as  to  press  the  gauge  downward  normally,  with  a  stop  to  prevent 
the  spring  from  forcing  the  shank  out  of  the  channel.  Figs.  1  and 
2  of  the  drawings  are  exhibited,  which,  with  the  foregoing  descrip- 
tion, sufficiently  explain  the  basis  of  the  patent.  Claim  1  is  for  the 
whole  combination  of  elements  above  enumerated.  Claim  2  is  for 
those  parts  of  the  tool  connected  with  the  head,  which  consist  of  the 
gauge,  with  a  shouldered  shank,  moving  in  a  channel  of  the  head, 
— the  shank  being  threaded  at  the  upper  end,  and  having  a  nut 
thereon, — and  the  spiral  spring.  The  third  claim  involves  the  com- 
bination of  the  head,  the  blade,,  the  gauge  provided  with  depend- 
ent lips,  and  a  flange  extending  laterally  beyond  the  lips.  Claim  4 
combines  the  head,  the  disk  blade,  the  arbor,  and  a  jam-nut  on  the 
end  of  the  arbor.  The  fifth  is  similar  to  the  fourth,  but  includes, 
also,  a  recess  in  the  head  around  the  arbor,  in  which  is  located  a 
washer,  projecting  somewhat  beyond  the  adjacent  surface  of  the 
head.  The  defendant  introduced  evidence  to  show  the  prior  art, 
consisting  of  several  patents  for  paper-trimming  tools,  and  proof  of 
the  prior  use  of  another  of  such  tools.  A  patent  to  Van  Horn  for 
a  wall-paper  cutter,  issued  in  1885,  shows  a  head,  with  an  oblong 
block  carrying  a  disk-blade  in  an  opening  or  slot  in  the  lower  end  of 
the  block  journaled  upon  a  shaft  or  bolt  extending  through  the 
same.  From  the  upper  end  of  the  block  extended  a  screw-threaded 
stem,  which  projected  through  the  head,  and  had  a  nut  for  adjust- 
ing the  blade  up  or  down.  It  had  a  straight  edge  or  guide,  with  a 
channel  or  slot  therein  parallel  to  its  sides;  and  there  were  flanges 
extending  from  the  head  and  running  in  the  slot,  and  lips  or  flanges 
descending  from  the  head  to  bear  against  the  edge  of  the  guide- 
strip.  This  patent  contained  nearly  all  the  elements,  though  some 
of  them  were  in  cruder  form,  possessed  by  the  plaintiff's  patent.  It 
had  a  head,  a  disk-blade  journaled  therein,  a  channel  for  the  vertical 
oblong  block,  and  the  stem  in  prolongation  thereof,  the  vertical 
shaft  consisting  of  the  oblong  block  and  stem,  a  guide-strip,  flanges 
running  therein,  and  flanges  running  on  the  edge  of  the  guide-strip. 
It  did  not  contain  a  spring  to  give  a  yielding  movement  to  the  ver- 
tical shaft  carrying  the  disk-blade,  nor  did  it  have  the  recess  in  the 
side  of  the  head  for  the  blade.  Recurring  for  a  moment  to  the  fact 
that  the  member  moving  vertically  through  the  head  in  the  Van 
Horn  patent  is  called  a  "block,"  and  the  stem  integral  with  it  is 
called  a  "stem,"  they  are  the  mechanical  equivalent  of  the  corre- 
sponding member  in  the  complainant's  patent, — crude  in  form  it  is 
true,  and  suggesting  the  well-known  rule  that  a  mere  change  of 
form  or  proportions,  or  the  perfecting  thereof,  by  mechanical  skill, 
does  not  create  a  patentable  difference.  Another  earlier  patent  for 
improvements  in  paper  cutters  was  that  to  Clarke,  of  August  14, 
1888,  upon  an  application  filed  in  February,  1887.  This  patent 
shows  a  head  with  a  vertically  projecting  part  of  semicircular  form, 
in  the  face  of  which  is  a  circular  depression  to  receive  a  disk-blade 
which  is  journaled  upon  a  bolt  running  through  an  arm  let  down 
from  the  upper  part  of  the  upright  projection,  and  into  the  upright 
43  C.C.A.-24 
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portion  of  the  head.  A  flange  is  formed  upon  the  lower  edge  of  the 
head,  to  work  against  the  face  of  the  guide-strip;  and  another  flange 
is  constructed  upon  a  lateral  projection  of  the  head,  to  work  against 
the  other  side  of  the  guide-strip,  thus  insuring  a  direct  movement  of 
the  cutter.  Adjustment  is  made  by  means  of  set  screws  running 
down  through  the  head  and  resting  at  the  lower  end, — two  of  them 
on  a  strip  or  gauge  moving  upon  the  upper  surface  of  the  guide 
piece,  and  another  upon  a  roller  also  moving  on  the  guide  piece. 
There  is  a  handle  to  operate  the  cutter  attached  to  the  head.  In 
this  patent,  it  will  be  observed,  there  is  no  vertically  moving  mem- 
ber, as  in  the  Van  Horm  patent,  and  no  spring  to  affect  the  oper- 
ations of  the  cutter.  Some  improvements  were  made  upon  this  cut- 
ter in  a  patent  to  Clarke  &  Robinson,  of  date  March  18,  1890,  upon 
an  application  filed  June  13,  1888,  relating  mainly  to  the  means  for 
adjustment  vertically  of  the  knife  or  blade.  This  was  effected  by 
pivoting  one  end  of  the  frame  in  which  the  blade  is  fixed  to  a  ver- 
tical standard  attached  to  the  bed  or  gauge,  securing  the  other  end 
to  a  like  standard  affixed  to  the  other  end  of  the  bed  of  the  ma- 
chine; this  last  standard  having  a  clamping  screw  projecting  at 
one  side,  on  which  moved  a  perpendicular  slot  formed  on  that  end 
of  the  knife-carrying  frame.  By  moving  the  slotted  end  up  and 
down  on  the  shauk  of  the  screw,  and  tightening  the  latter  at  the 
proper  position,  the  knife  is  then  held  vertically  at  the  place  de- 
sired. Another  paper  trimmer,  called  the  "Union  Paper  Trimmer," 
one  of  which  was  produced  in  evidence,  is  shown  to  have  been  man- 
ufactured at  Meriden,  Conn.,  and  to  have  gone  somewhat  into  pub- 
lic use  as  early  as  1886.  This  trimmer  was  a  simple  affair,  but  it 
had  a  head  with  a  disk-blade  journaled  therein;  the  head  being 
supported  by  elliptical  springs  having  rollers  at  either  end,  thus 
affording  means  for  depressing  the  blade  as  desired  by  bearing 
down  upon  the  frame  carrying  it  Washers  were  put  upon  each 
side  of  the  blade  shaft,  to  prevent  friction  between  the  head  and 
the  blade.  Rude  handles  were  cast  upon  the  frame  for  the  purpose 
of  manipulating  the  tool.  The  cutter  was  used  in  connection  with 
a  guide-strip.  Objection  was  made  to  the  evidence  relating  to  the 
Union  trimmer  at  the  time  it  was  taken,  for  the  reason  that  no 
sufficient  ground  was  laid  for  it  in  the  answer,  and  notice  was  given 
that  a  motion  would  be  made  to  strike  out  the  deposition,  and  a 
motion  to  that  effect  was  subsequently  filed.  But  the  motion  does 
not  appear  to  have  ever  been  brought  to  the  attention  of  the  court, 
and  we  therefore  infer  it  was  abandoned. 

From  what  has  been  stated,  it  appears  that  when  Ridgely  applied 
for  the  patent,  No*  408,193,  he  must  be  presumed  to  have  known  that 
paper  trimmers  had  already  been  made  in  which  there  had  been  em- 
ployed a  head  or  frame,  having  a  recessed  face  at  one  side  thereof  to 
receive  the  blade,  whereby  surfaces  were  left  at  each  side  of  the  b'ade 
to  act  against  the  edge  of  the  guide-strip;  a  disk-blade  journaled  in 
the  recess  of  the  head;  a  gauge  extending  across  the  head;  a  knife 
frame  having  a  vertical  shank  slidingly  mounted  in  a  channel  made 
for  the  purpose;  a  spring  to  support  the  knife-carrying  frame,  whereby 
a  varying  pressure  could  be  put  upon  the  knife;   washers  upon  the 
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knife  shaft  between  the  knife  and  the  frame  to  ease  the  friction; 
and  a  handle  wherewith  to  manage  the  cutter.  We  have  in  a  pre- 
ceding part  of  this  opinion  stated  what  Ridgely  claimed  for  his  in- 
ention,  and,  by  comparing  it  with  the  foregoing  statement  of  the 
condition  of  the  art  at  that  time,  it  is  quite  apparent  that  there  was 
nothing  new  in  his  invention,  except  the  introduction  of  the  spiral 
spring  iilto  the  channel  of  the  cutter  head,  whereby  the  objections  to 
the  rigid  construction  of  former  cutters  were  overcome,  and  a  yielding 
movement  given  to  the  blade, — a  property  thought  desirable  in  the  art. 
But  this,  too,  had  in  a  certain  way  already  been  accomplished, — ap- 
parently, however,  by  rather  clumsy  and  inadequate  means.  The 
means  provided  by  him  operated  in  a  somewhat  different  way,  and  pro- 
duced better  results.  To  the  extent  of  this  improvement  his  patent 
was  valid,  but  it  obviously  limits  its  scope  to  the  particular  means 
invented  by  him.  The  following  considerations  will  demonstrate  the 
rorrectness  of  this  conclusion:  It  is  a  settled  rule  of  law  that  the 
mere  combination  of  several  parts,  chosen  from  old  machines  in  the 
same  art,  to  perform  in  a  new  machine  the  same  functions  which  they 
performed  in  the  old  machines,  where  the  adaptations  are  such  as  re- 
quire only  the  skill  of  a  mechanic  trained  in  the  art,  is  not  patentable 
as  an  invention.  In  the  Union  Trimmer  the  spring  supports  the  head, 
and  through  it  the  blade  which  is  fixed  within  it.  The  spring  rests  up- 
on rollers  which  move  upon  the  upper  face  of  the  guide.  If  for  these 
rollers  we  should  substitute  the  pressing  strip  found  in  the  Clarke 
patent,  we  should  have  substantially  all  the  elements  involved  in  that 
]mrt  of  the  Ridgely  patent,  No.  408,193,  associated  in  the  operation  of 
his  spring  device.  And  the  other  elements  of  his  combination  were 
all  old,  or  at  most  were  but  mere  mechanical  improvements  of  old 
forms,  not  affecting  their  mode  of  operation.  Do  the  trimmers  made 
under  the  new  Ridgely  patents  infringe  his  former  patent,  as  limited 
to  the  specific  means  employed  in  the  latter  for  giving  effect  to  the  ad- 
vantages secured  by  the  introduction  of  the  spring  between  the  blade 
carrier  and  the  gauge,  or  "pressing  strip,"  as  it  is  called  in  the  Clarke 
patents?  In  the  first  of  the  new  patents  the  head  in  which  the  blade  is 
fixed  is  pivoted  upon  the  gauge  at  one  end  thereof,  and  a  coiled  spring 
is  turned  around  the  pivot,  and  connected  at  one  end  thereof  with  the 
gauge,  and  at  the  other  with  the  head,  and  so  adjusted  that  normally  it 
tends  to  throw  the  gauge  and  head  apart.  This  tendency  is  overcome 
by  pressure  upon  the  other  end  of  the  headj  which  causes  the  blade  to 
descend  to  the  desired  position.  An  incidental  advantage  is  the  lever- 
age upon  the  blade  which  is  obtained  by  this  construction.  There  is 
no  vertical  shank  upon  the  gauge  or  channel  in  the  head  in  which  the 
shank  is  slidingly  mounted,  as  in  the  older  Ridgely  patent.  In  the  sec- 
ond of  the  two  new  patents  the  gauge  and  head  are  pivoted  at  the 
end,  as  in  the  first;  but  the  spring  is  transferred  to  the  other  end,  and 
coiled  around  a  pin  attached  to  that  end  of  the  head,  descending  into 
a  hole  or  channel  in  the  gauge.  The  pin  does  not  move  vertically,  but 
in  the  arc  of  a  circle;  the  movement  being  controlled  by  the  fixed 
pinion  on  which  the  other  end  of  the  head  or  frame  revolves.  If  the 
patent  alleged  to  be  infringed  had  been  of  a  primary  character,  or 
one  embodying  a  distinct  and  substantial  advance  in  the  art  to  which 
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it  relates,  we  should  probably  be  able  to  find  in  the  new  Ridgely  pat- 
ents, and  particularly  in  the  last  one,  the  equivalents  of  the  elements 
combined  in  the  patent  now  held  by  Smith,  as  was  done  by  this  court 
in  reference  to  the  important  and  very  novel  inventions  in  the  cases 
of  McCormick  Harvesting  Mach.  Co.  v.  C.  Aultman  &  Co.,  37  U.  S. 
App.  299,  16  C.  C.  A.  259,  69  Fed.  371,  and  Bundy  Mfg.  Co.  v.  Detroit 
Time-Register  Co.,  36  C.  C.  A.  375,  94  Fed.  524;  but  as  the  plaintiffs 
patent  is  sustained  merely  for  the  peculiar  location  of  the  spring  in 
the  trimmer,  effecting  the  specific  mode  of  operation  resulting  there- 
from, we  think  the  defendant's  patents  do  not  show  an  infringement 
thereof.  To  hold  otherwise  would  be  to  admit  that  the  plaintiffs 
spring  device  covered  a  spring  located  anywhere  in  the  trimmer  for 
the  purpose  of  modifying  the  effect  of  pressure  upon  the  head  and 
blade.  This  we  cannot  do,  in  view  of  the  similar  device  in  the  Union 
paper  trimmer. 

The  claims  in  the  plaintiff's  patent,  other  than  claim  1,  stand  on 
equally  narrow  ground.  The  second  relates  only  to  the  spring  device, 
and  the  special  means  set  forth  therein  for  operating  it,  among  which 
is  a  shouldered  shank  on  the  gauge  "screw  threaded  at  its  upper  end, 
and  provided  with  a  nut."  Nothing  of  the  kind  is  found  in  the  defend- 
ant's structure.  The  third  is  for  a  gauge  extending  across  the  head 
and  "mounted  in  the  head,"  referring  to  the  vertical  shank  thereof 
sliding  vertically  in  the  channel  of  the  head.  The  defendant  does  not 
employ  a  gauge  having  such  characteristics.  The  fourth  includes  "a 
disk-blade  having  a  central  bore  constructed  with  a  seat";  that  is, 
countersunk  on  the  inner  side  to  receive  the  correspondingly  formed 
head  of  the  arbor  on  which  the  blade  turns.  The  bore  of  the  defend- 
ant's blade  is  uniform  through  its  thickness,  and  is  not  constructed 
with  a  seat.  The  side  of  the  disk-blade  is  flat  at  that  place,  and  so  is 
the  inside  of  the  head  of  the  arbor.  It  may  be  that  this  peculiar  con- 
struction of  the  plaintiff's  blade  and  arbor  is  not,  as  matter  of  fact, 
material;  but  it  is  claimed  in  that  specific  form  in  the  patent,  and  in 
the  specifications  the  description  of  the  blade  and  the  arbor  is  not 
general,  but  of  this  form  only.  It  cannot,  therefore,  be  claimed  that 
it  is  immaterial, — certainly  not  where  the  patent  stands  on  such  lim- 
ited grounds. 

As  to  the  fifth,  it  is  not  contended  that  the  defendant's  patents  in- 
fringe it.  But  counsel  for  the  plaintiff  refer  to  certain  evidence  in 
the  record  from  which  it  appears  that  the  defendant,  prior  to  the  com- 
mencement of  Hie  suit,  caused  to  be  made  380  trimmers  according  to 
his  new  patents,  and  they  contained,  also,  a  washer  resting  in  a  recess 
in  the  head  bored  out  around  the  arbor  hole;  and  upon  this  proof  it 
is  claimed  that  the  plaintiff  is  entitled  to  an  injunction  to  restrain 
the  defendant  from  infringing  the  fifth  claim  of  his  patent.  In  the 
Union  paper  trimmer  was  a  washer  at  the  same  place  for  the  purpose 
of  holding  the  blade  away  from  the  head  and  preventing  friction  be- 
tween them.  The  modification  of  this  in  the  plaintiff's  patent  consist- 
ed in  boring  a  seat  for  the  washer  in  the  head,  so  that  only  a  part  of 
the  thickness  of  the  washer  should  project  into  the  space  between  the 
blade  and  the  head.  There  was  nothing  new  in  mechanics  in  forming 
this  recess  for  the  washer.    Besides,  this  claim  calls  for  the  disk-blade 
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and  the  arbor  of  the  specifications,  none  other  being  therein  suggested 
than  those  particularly  described  as  parcel  of  the  substance  of  the  in- 
vention; and  these,  as  we  have  already  said,  are  not  such  as  are  used 
by  the  defendant.  Upon  the  whole,  we  are  of  opinion  that  the  decree 
of  the  circuit  court  should  be  affirmed.    It  is  so  ordered. 


(103  Fed.  882.) 
THE   GEORGE   FARWELL   et  al.    (five   cases). 
(Circuit  Court  of  Appeals,  Second  Circuit.    July  25,  1900.) 
Nos.  109-113.     , 

1.  Maritime  Liens— Repairs  and  Supplies— Representation  of  Ownership 

by  Charterer 

A  steamship  company  having  its  place  of  business  in  New  York  City 
through  (ts  officers  procured  repairs  to  be  made  and  supplies  furnished  to 
a  vessel  in  that  port,  representing  that  it  was  the  owner  of  such  vessel, 
although  the  vessel  was  in  fact  owned  in  Cleveland,  and  the  company  was 
in  possession  under  a  charter  which  required  it  to  make  all  repairs  and 
furnish  all  supplies  at  its  own  expense,  and  to  keep  the  vessel  free  from 
liens.  Held,  that  persons  making  repairs  or  furnishing  supplies  on  such 
representations  were  not  bound  to  make  further  inquiries  as  to  owner- 
ship, but  were  justified  in  relying  on  such  representation,  and,  where  there 
was  an  express  agreement  for  a  lien,  the  vessel  was  bound  thereby;  but 
that,  In  the  absence  of  such  agreement,  or  where  no  inquiry  or  statement 
was  made  as  to  ownership,  there  would  be  no  lien,  although  the  repairs 
or  supplies  were  charged  to  the  vessel,  the  presumption  being  that  credit 
was  given  to  the  supposed  owner. 

2.  Same. 

A  libelant  who  made  repairs  on  such  vessel  under  an  agreement  with 
the  port  captain,  who  had  charge  of  the  work,  with  the  approval  of  an 
officer  of  the  company,  on  a  statement  by  the  port  captain  that  the  vessel 
was  owned  by  the  company,  and  was  "good  for  the  bill,"  but  who  made 
no  Inquiries  of  the  company,  and  no  agreement  with  it  for  a  lien,  was 
not  entitled  to  a  lien  therefor. 

Sbipman,  Circuit  Judge,  dissenting  as  to  the  second  point. 

Appeals  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

These  cases  come  before  this  court  on  appeal  by  Nicholas  J.  Boylan 
and  Syndenham  Scott,  the  claimants,  as  owners  of  the  steamship 
George  Farwell,  from  decrees  of  the  district  court,  Southern  district 
of  New  York,  sustaining  libels  filed  against  said  steamship  for  repairs 
and  supplies. 

James  Byrne,  for  appellants. 

James  K.  Summers,  for  appellees  Philippine!  others. 

Edward  G.  Benedict,  for  appellee  Pollock. 

James  F.  Foley,  for  appellee  Hoffmire. 

Le  Roy  S.  Gore,  for  appellees  Tregarthen. 

Before  WALLACE,  LACOMBE,  and  SHIPMAN,  Circuit  Judges. 

LACOMBE,  Circuit  Judge.  The  owners  of  the  steamship  were 
residents  of  Cleveland,  and  on  her  stern,  at  the  several  times  men- 
tioned, appeared  the  words  "George  Farwell,  Cleveland,  Ohio."  On 
November  17,  1898,  she  was  chartered  to  the  Manhattan  Steamship 
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Company,  a  corporation  organized  under  the  Jaws  of  the  state  of  Xew 
Jersey,  but  doing  business  in  New  York  City.  The  charter  was  for  24 
months  at  f  1,000  per  month,  with  an  option  to  purchase  at  a  etipu- 
lated  price.  The  Farwell  wa9  built  for  a  freighter  on  the  Lakes,  and 
it  was  the  intention  of  the  charterer  to  overhaul  her  so  that  she  would 
be  fit  to  run  with  mother  steamers  on  a  coastwise  line  which  it  expected 
to  establish  from  New  York  to  Southern  ports.  The  charterer  was 
to  bear  all  expenses,  including  alterations,  repairs,  and  addition,  and 
agreed  to  keep  her  free  and  clear  of  all  liens,  incumbrances,  and  debts. 
The  vessel  was  delivered  to  the  charterer  at  Buffalo,  was  brought 
through  the  canals  and  St.  Lawrence  river,  and  reached  the  foot  of 
Twenty-Fifth  street,  South  Brooklyn,  considerably  damaged  by  sea 
perils  encountered  on  the  voyage.  Upon  her  arrival  at  South  Brook- 
lyn parts  of  her  engines  and  other  machinery  were  taken  down  and 
removed  from  the  vessel,  and  she  went  out  of  commission.  Her  sup- 
ply of  coal  was  taken  out,  in  order  that  changes  might  be  made  in  her 
bunkers,  and  that  new  bulkheads  might  be  put  in.  In  this  condition 
she  was  towed  from  South  Brooklyn  to  East  Fourth,  borough  of 
Manhattan,  and  while  at  the  foot  of  East  Fourth  street  she  was  fur- 
ther dismantled.  Her  system  of  iron  piping  was  removed,  to  be  re- 
placed with  copper. .  While  she  was  in  this  condition,  and  while  this 
work  was  going  on,  the  claims  of  the  libelants  accrued.  All  of  the 
work  claimed  for  and  all  of  the  supplies  and  materials  were  furnished 
(except  the  supplies  furnished  by  Nieman)  while  the  steamship  was 
lying  at  the  foot  of  East  Fourth  street. 
The  following  propositions  seem  to  be  established  by  authority: 

(1)  The  charterer  of  a  vessel  becomes  the  owner  pro  hac  vice  to  such 
an  extent  that  he  may  bind  the  ship  for  repairs  and  supplies,  when 
there  is  nothing  in  the  charter  restricting  him  in  that  particular. 

(2)  "Neither  reason  nor  public  policy  forbids  the  owner  and  the 
charterer  from  making"  an  agreement  that  the  charterer  shall  supply 
such  things,  and  keep  the  ship  free  of  liens  therefor.  The  Kate,  104 
U.  S.  465,  17  Sup.  Ct.  138,  41  L.  Ed.  510. 

(3)  If  the  person  furnishing  the  labor  or  supplies  knows  the  terms 
of  such  a  charter,  he  cannot  have  a  maritime  lien  upon  a  foreign  vessel 
when  he  furnishes  such  labor  and  supplies  upon  the  order  of  the 
charterer  or  the  charterer's  servants,  even  though  he  charges  them 
to  the  vessel.    The  Kate,  supra. 

(4)  The  same  rule  will  apply  even  if  the  person  so  furnishing  labor 
and  supplies  has  no  knowledge  of  the  contents  of  the  charter  party, 
"If  the  circumstances  attending  the  transaction  put  him  on  inquiry 
as  to  the  existence  and  teijnis  of  such  charter  party,  but  he  failed  to 
make  inquiry,  and  chose  to  act  on  a  mere  belief  that  the  vessel  would 
be  liable  for  his  claim."  The  Valencia  v.  Ziegler,  105  U.  S.  204.  17 
Sup.  €t.  323,  41  L.  Ed.  710. 

(5)  Where  supplies  and  repairs  are  ordered  in  a  foreign  port,  not  by 
the  master,  but  by  the  owner,  there  must  be  some  affirmative  evidence 
to  show  that  the  credit  of  the  ship  was  pledged  as  security  for  pay- 
ment. 

These  propositions  dispose  of  all  the  questions  raised  on  these  ap- 
peals. 
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The  Philip  Claim. 

The  superintendent  of  the  Manhattan  Steamship  Company,  the 
charterer,  went  to  libelant's  shop,  and  said  there  was  some  work  to 
be  done  on  the  steamer  George  Farwell.  Libelant  asked  him  for 
whom  the  work  was  to  be  done.  He  said  the  Manhattan  Steamship 
Company  owned  the  boats.  The  libelant,  having  had  some  previous 
trouble  in  collecting  bills,  replied  that  he  did  not  wish  to  do  anything 
for  the  Manhattan  Steamship  Company,  whereupon  the  superintend- 
ent said,  "Do  it  on  the  credit  of  the  vessel."  Here  we  have  no  ques- 
tion of  the  libelant  being  put  on  inquiry.  He  did,  in  fact,  inquire, 
and  was  informed  by  a  person  who  ought  to  have  known,  and  who 
was  one  of  the  charterer's  agents,  that  there  was  no  charter  restric- 
tion. We  find  no  authority  which  would  seem  even  to  imply  that  the 
libelant,  under  such  circumstances,  was  bound  to  make  any  further 
inquiry,  or  to  search  the  documentary  title  to  the  ship.  If  the  result 
is  a  hardship  for  the  owners,  they,  rather  than  the  libelant,  should 
suffer,  because  they  turned  over  the  possession  of  their  ship  to  a 
charterer  who  allowed  its  agents  to  misrepresent  the  situation.  We 
are  further  of  the  opinion  that  libelant  was  entitled  to  rely  on  Schley's 
direction  to  give  credit  to  the  ship.  *He  was  not  a  mere  subordinate 
employ^,  but  the  chief  engineer  and  superintendent  of  the  particular 
department  concerned  with  work  of  the  sort  furnished.  The  claim 
of  this  libelant  is,  therefore,  sustained. 

The  Hoffmire  Claim. 

In  this  case  the  weight  of  evidence  is  to  the  effect  that  Newcomb. 
the  general  manager  of  the  steamship  company,  told  libelant  that  "he" 
(meaning  the  company)  had  bought  the  ship,  and  that  the  work  was 
done  upon  an  express  understanding  with  him  that  "the  ship  was  good 
for  it."    The  claim  of  this  libelant  is  therefore  sustained. 

The  Pollock  Claim. 

The  supplies  in  this  case  were  furnished  upon  the  order  of  the 
purchasing  agent  of  the  Manhattan  Steamship  Company,  who  stated 
that  the  steamship  company  owned  the  George  Farwell.  Nothing  was 
said  between  the  libelant  and  the  purchasing  agent,  or  any  person 
representing  the  steamship  company,  in  respect  to  a  pledge  of  the 
vessel,  and  there  are  no  circumstances  in  the  case  from  which  an 
understanding  that  the  vessel  was  to  be  pledged  for  the  supplies  can 
be  implied.  The  case  is  exactly  as  though  the  supplies  had  been 
ordered  by  the  owner  in  person,  and  the  presumption  is  that  they  were 
furnished  upon  the  owner's  credit,  and  not  upon  the  credit  of  the 
.vessel.  They  were  charged  to  the  steamer  and  owners.  The  libelant 
never  saw  the  steamer,  and  did  not  know  whether  she  was  a  domestic 
or  foreign  vessel.  The  case  is  merely  one  where  the  libelant,  as  was 
its  usual  custom,  charged  the  supplies  to  the  steamer  and  her  owner. 
The  decree  in  this  case  must  be  reversed. 

The  Tregarthen  Claim. 

The  repairs  were  made  pursuant  to  an  agreement  with  Newcomb, 
the  manager  of  the  Manhattan  Steamship  Company,  or  with  the  port 
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captain.  The  libelants  did  not  concern  themselves  to  find  out  whether 
the  vessel  was  foreign  or  domestic,  did  not  know  whether  the  Manhat- 
tan Steamship  Company  was  a  foreign  or  domestic  corporation,  and 
supposed  that  New  York  was  the  home  port  of  the  vessel,  and  that  she 
was  owned  either  by  a  New  York  corporation,  or  by  an  individual 
resident  of  New  York.  They  knew  that  she  was  being  generally  over- 
hauled. The  supplies  were  charged  to  the  steamer.  This  case,  like 
the  Pollock  case,  is  one  where  the  supplies  were  furnished  without 
any  agreement  for  a  lien,  express  or  implied,  and  upon  the  supposi- 
tion that  they  were  ordered  by  the  owner  in  person  at  the  home  port 
of  the  vessel.    The  decree  should  be  reversed. 

The  Nieniau  Claim. 

The  libelant  sold  meats  and  groceries  to  the  vessel  on  the  order  of 
the  steward.  He  knew  the  home  port  of  the  vessel  was  Cleveland. 
He  made  no  inquiries  as  to  whether  she  was  chartered,  or  on  what 
terms.  There  is  no  other  evidence  as  to  this  claim,  which  is  not 
established  by  proof. 

The  decrees  of  the  district  court  in  the  Pollock,  Tregarthen  and  Nie- 
man  claims  are  reversed,  and  causes  remitted  to  that  court,  with  in- 
structions to  decree  in  accordance  with  this  opinion.  Costs  to  appel- 
lants. The  decree  in  the  Philip  and  Hoffmire  claims  are  affirmed,  with 
interest  and  costs. 

SHIPMAN,  Circuit  Judge.  I  agree  with  the  conclusions  expressed 
by  Judge  LACOMBE  in  all  the  cases  except  in  the  Tregarthen  claim, 
in  regard  to  which  I  think  that  the  facts  require  an  affirmance  of  the 
decree  of  the  district  court.  Tregarthen  is  a  member  of  a  firm  of 
shipwrights,  and  was  told,  through  Hoffmire,  another  libelant,  and 
whose  lien  upon  the  steamship  has  been  established,  that  the  owners 
of  the  ship  wanted  work  done  upon  her.  Tregarthen's  testimony  is 
thereafter  as  follows: 

"I  then  went  to  the  steamer,  and  saw  the  captain,  and  said  I  heard  the 
owners  wished  some  work  done  on  the  ship.  He  said.  'Yes,  wanted  some 
new  guards  on/  and  so  forth,  and  sent  me  to  the  port  captain.  I  saw  him. 
and  he  said  that  the  new  guards  were  wanted  around  the  ship.  I  asked  about 
the  owner.  He  said,  'Manhattan  Steamship  Company.'  He  said,  *Why,  the 
ship  is  good  enough  for  your  bill.'  That  was  Captain  Holton,  port  captain, 
who  said  that.  I  gave  an  estimate,  and  the  next  day  he  agreed  to  it,  and  we 
started  work.  Xewcomb,  superintendent,  or  something,  said  we  should  get 
pay  as  soon  as  the  work  was  done:  said,  'We  have  brought  a  few  other 
vessels  here.'     Contract  price  was  $230." 

Holton,  the  port  captain,  had  charge  of  the  repairs  on  the  deck  of 
the  vessel,  and  to  him  the  captain  was  subordinate.  The  captain  said 
that  the  owners  wanted  deck  repairs;  sent  Tregarthen  to  Holton  for 
information,  who  said  that  the  Manhattan  Steamship  Company  was 
the  owner,  and  "the  ship  is  good  enough  for  your  bill";  agreed  to 
Tregarthen 's  estimate;  and,  after  an  interview  with  Newcomb,  the 
superintendent,  who  made  promises  in  regard  to  the  time  of  payment, 
the  work  was  started.  It  is  true  that  Tregarthen  thought  that  the  ves- 
sel was  owned  by  a  New  York  corporation,  of  whose  pecuniary  char- 
acter or  responsibility  he  was  ignorant,  and  it  is  evident  tome  from 
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his  conversation  with  Holton,  who  was  in  immediate  charge  of  the  re- 
pairs, and  to  whom  he  was  sent  by  the  captain  for  information,  that 
the  work  was  done  upon  the  credit  of  the  vessel,  and  that  the  libelants 
supposed  that  they  had  a  lien  upon  her  under  the  New  York  statute. 
Tregarthen  made  all  the  necessary  inquiries  in  regard  to  the  owner- 
ship of  the  vessel,  and  was  not  bound  to  make  further  search  for  docu- 
mentary title;  and,  in  my  opinion,  did  the  work  with  as  much  reliance 
upon  the  credit  of  the  vessel,  and  as  adequate  a  right  to  rely  upon  her, 
as  did  either  Philip  or  Hoffmire,  although  he  did  not  o  ain  from  the 
general  manager  a  confirmation  of  Holton's  declaration  that  the  vessel 
was  liable. 


(103  Fed.  032.) 

CUNNINGHAM  et  al.  v.  GERMAN  INS.  BANK. 

(Circuit  Court  of  Appeals,  Sixth  Circuit.     May  21,  1900.) 

1.  Appeal— Transcript—  Effect  of  Omitting  Evidence. 

Neither  counsel  for  an  appellant  nor  the  clerk  can  determine  conclu- 
sively what  parts  of  the  record  are  necessary  to  the  hearing  on  appeal  in 
the  circuit  court  of  appeals,  and,  where  the  certificate  does  not  show  that 
the  record  is  a  full  and  complete  transcript  of  the  entire  proceedings,  it 
should  appear  by  stipulation  or  otherwise  that  it  does  include  all  that  is 
necessary  to  a  determination  of  the  matters  involved  in  the  appeal;  but 
It  is  desirable  that  it  should  contain  no  immaterial  matter,  and  a  failure  to- 
incorporate  the  entire  record  will  not  be  held  ground  for  dismissing  the 
appeal,  but  the  appellee  should,  if  not  satisfied  with  the  transcript  as 
filed,  seasonably  move  the  court  to  require  the  incorporation  of  such  other 
papers  and  evidence  as  he  deems  necessary  and  points  out. 

2.  Bankruptcy— Record  on  Appeal. 

Where  a  referee  in  bankruptcy  on  petition  of  a  party  desiring  a  review 
by  the  judge  of  an  order  made  by  him,  in  accordance  with  the  require- 
ments of  Bankr.  Act  1898,  §  39,  subd.  5,  and  rule  27  of  the  general  orders 
(32  C.  C.  A.  xxvii.,  89  Fed.  xi.),  has  certified  to  the  judge  the  question 
presented,  "a  summary  of  the  evidence  relating  thereto,  and  the  finding 
and  order  of  the  referee  thereon,"  and  the  matter  has  been  heard  and  de- 
termined by  the  judge  on  the  record  so  made,  the  original  evidence  before 
the  referee  is  no  part  of  the  record  in  the  court,  and  cannot  be  required 
to  be  Included  in  the  transcript  on  an  appeal  from  its  decision. 
&  Same— Matters  Reviewable  by  Appeal. 

Under  Bankr.  Act  1898,  ff  25,  subd.  3,  which  gives  a  right  of  appeal 
"from  a  judgment  allowing  or  rejecting  a  debt  or  claim  of  five  hundred 
dollars  or  over,"  such  an  appeal  includes  as  an  incident  any  question  as 
to  the  rank  or  lien  of  such  debt  or  claim  in  the  distribution  of  the  bank- 
rupt's estate;  at  least,  where  such  question  is  one  of  controverted  fact 
and  law. 

On  Motion  to  Dismiss  Appeal,  and  for  a  Rule  to  Require  Appellant 
to  Bring  Up  a  More  Perfect  Record. 
For  opinion  on  merits,  see  41  C.  C.  A.  609,  101  Fed.  977. 

W.  W.  &  J.  R.  Watts,  for  appellants. 
O.  A.  Wehle,  for  appellee. 

Before  TAFT,  LURTON,  and  DAY,  Circuit  Judges. 

LURTON,  Circuit  Judge.     Scanlon  &  Co.,  a  corporation  of  the  state 
of  Kentucky,  is  an  involuntary  bankrupt.    Proceedings  for  the  pur- 
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pose  of  distributing  its  assets  are  pending  in  the  bankruptcy  court 
for  the  district  of  Kentucky.  This  is  an  appeal,  under  section  25  of 
the  bankruptcy  act  of  1898,  from  a  judgment  allowing  a  claim  in  favor 
of  the  appellee,  the  German  Insurance  Bank,  for  $35,000,  and  holding 
same  entitled  to  priority  under  a  mortgage  made  by  the  bankrupt  to 
secure  same.  The  matter  comes  on  now  to  be  heard  upon  several 
motions  made  by  appellee:  First,  to  dismiss  the  appeal  because  the 
transcript  of  the  record  filed  by  the  appellant  is  not  a  properly  certified 
and  full  transcript  of  the  record  in  the  district  court;  second,  to  die- 
miss  the  appeal  in  so  far  as  it  is  thereby  sought  to  review  the  judgment 
of  the  court  below  according  to  appellee  the  benefit  of  the  security  for 
his  debt  provided  by  a  mortgage;  third,  to  compel  the  appellant  to 
complete  the  transcript  by  filing  a  transcript  of  certain  documents, 
depositions,  and  other  proofs  averred  to  be  necessary  to  the  hearing 
of  the  appeal  if  the  court  shall  deny  the  motion  to  dismiss  same. 

1.  The  defect  in  the  certified  transcript  pointed  out  by  counsel  for 
the  appellee  is  that  the  clerk  has  neither  certified  that  it  is  a  transcript 
of  the  entire  record,  nor  of  such  parts  as  he  has  been  directed  by  court 
or  counsel  to  certify,  but  that  it  is  a  "true  and  correct  transcript''  of 
certain  papers,  orders,  and  proofs,  which  he  recites.  Counsel  insist 
that,  as  the  transcript  does  not  purport  to  be  a  full  record,  nor  a  record 
composed  of  such  parts  of  the  record  as  had  been  agreed  upon  by 
stipulation  or  directed  by  the  court,  it  is  not  a  'iegal  record,"  and  that 
the  appeal  should  be  dismissed  upon  the  authority  of  Meyer  v.  Imple- 
ment Co.,  decided  bv  the  circuit  court  of  appeals  for  the  Fifth  circuit, 
and  reported  in  52  U.  S.  App.  478,  29  C.  C.  A.  465,  and  85  Fed.  874. 
In  Railroad  Co.  v.  Schutte,  100  U.  S.  644,  25  L.  Ed.  605,  we  find 
authority  for  a  less  rigorous  rule.  The  transcript  in  that  case  had 
been  made  up  of  such  papers  and  evidence  as  the  appellant  deemed 
necessary  for  the  hearing  of  the  matter  involved  by  the  appeal.  The 
clerk  certified  that  it  was  a  transcript  of  such  parts  of  the  record  as 
were  "necessary  on  the  hearing  of  the  appeal  prayed  and  allowed  in 
said  cause."  It  was  urged  by  the  appellee  that  much  that  was  impor- 
tant had  been  omitted,  and  the  court  was  moved  to  dismiss  the  appeal 
because  no  properly  certified  transcript  had  been  filed.  This  the  court 
declined  to  do,  but  ordered  "that  the  appellees  file  with  the  clerk  of 
this  court,  and  with  the  counsel  for  the  appellant,  on  or  before  the  1st 
day  of  February  next,  a  statement  of  the  papers,  documents,  and 
proofs  used  on  the  hearing  below,  and  omitted  in  the  transcript  now 
on  file;  which  they  deem  necessary  for  the  proper  presentation  of  the 
cause;  and  that  unless  the  appellant  shall,  on  or  before  the  15th  day 
of  March,  file  in  this  court,  as  part  of  the  record,  copies  of  such  papers, 
duly  certified  by  the  clerk  of  the  circuit  court  or  his  deputy,  under  the 
seal  of  the  court,  this  appeal  be  dismissed.  If  in  this  way  unnecessary 
papers  are  brought  up,  we  will,  on  application,  make  such  order  in  re- 
spect to  costs  as  may,  under  the  circumstances,  be  proper."  It  is  de- 
sirable that  a  transcript  sent  to  this  court  upon  appeal  shall  contain  no 
immaterial  matter,  and  the  third  paragraph  of  the  fourteenth  rule  of 
this  court  prescribes  that  "no  case  will  be  heard  until  a  complete 
record,  containing  in  itself,  and  not  by  reference,  all  the  papers,  ex- 
hibits, depositions  and  other  proceedings,  which  are  necessary  to  the 
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bearing  in  this  court  shall  be  filed/'  It  is  manifest  that  neither  the 
counsel  for  the  appellant  nor  the  clerk  can  conclusively  determine 
what  parts  are  "necessary  to  the  hearing  in  this  court."  When,  there- 
fore, the  certificate  does  not  show  the  record  is  a  full  and  complete 
record  of  the  entire  proceedings,  it  ought  to  appear,  by  stipulation  or 
otherwise,  that  it  does  include  all  that  is  necessary  to  a  determination 
of  the  matters  involved  by  the  appeal ;  and,  if  the  appellee  is  not  con- 
tent with  the  transcript  as  filed,  he  should  seasonably  move  the  court 
to  require  the  appellant  to  complete  the  record  by  filing  a  transcript 
of  such  other  papers  and  evidence  as  he  deems  necessary  and  points 
out. 

2.  Neither  does  the  appellee  make  a  case  which  would  justify  a  rule 
upon  the  appellant  to  file  a  more  complete  transcript.  In  support  of 
the  motion  for  this  purpose  appellee  has  filed  an  affidavit  describing 
certain  papers,  documents,  and  depositions  which  were  in  evidence  at 
the  hearing  before  the  referee,  and  which  appellee  avers  are  necessary 
to  a  hearing  upon  the  matters  involved  by  this  appeal.  But  it  is  not 
averred  that  this  original  evidence  constituted  any  part  of  the  record 
upon  which  the  judgment  of  the  district  court  was  rendered.  And  this 
is  the  ground  upon  which  the  appellant  has  opposed  the  allowance  of 
a  rule  by  which  such  proofs  are  to  be  now  made  part  of  the  transcript 
in  this  court.  That  the  documents  and  proofs  desired  by  the  appellee 
constituted  the  original  evidence  upon  which  the  referee  made  the 
findings  and  orders  which  were  subsequently  reviewed  by  the  judge 
below  is  not  denied.  But  that  review,  so  far  as  appears  from  the  tran- 
script on  file,  or  the  affidavit  which  is  the  foundation  of  the  motion 
now  under  consideration,  was  not  made  upon  the  original  documents 
or  other  proofs  which  were  before  the  referee,  but  upon  a  certificate 
of  the  questions  presented,  and  a  summary  of  the  evidence  which  re- 
lated to  those  questions,  as  provided  by  the  twenty-seventh  general 
order  in  bankruptcy  (32  C.  C.  A.  xxvii.,  89  Fed.  xi.).  That  order  is  a» 
follows: 

"When  a  bankrupt,  creditor,  trustee  or  other  person  shall  desire  a  review  by 
the  judge  of  any  order  made  by  the  referee,  he  shall  file  with  the  referee  hi* 
petition  therefor,  setting  out  the  error  complained  of;  and  the  referee  shall 
forthwith  certify  to  the  judge  the  question  presented,  a  summary  of  the  evi- 
dence relating  thereto,  and  the  finding  and  order  of  the  referee  thereon." 

This  order  is  based  upon  the  fifth  paragraph  of  section  31)  of  the 
bankruptcy  act  of  1898,  which,  among  other  duties  of  the  referee,  re- 
quires that  they  shall  make  up  records  "embodying  the  evidence,  or 
the  substance  thereof,  as  agreed  upon  by  the  parties  in  all  contested 
matters  arising  before  them,  whenever  requested  to  do  so  by  either  of 
the  parties  thereto,  together  with  their  findings  therein,  and  transmit 
them  to  the  judge."  Following  the  practice  prescribed  by  the  twenty- 
seventh  general  order  the  appellants  and  appellee  filed  their  respec- 
tive petitions,  setting  out  the  errors  complained  of,  and  praying  that 
the  referee  would  certify  the  questions  presented,  "and  a  summary  of 
the  evidence  relating  thereto,  and  the  finding  ami  order  of  the  referee 
thereon."  This  the  referee  did,  and  at  the  instance  of  the  appellee  he 
amended  his  certificate  by  certifying  certain  additional  facts  desired 
as  part  of  the  summary  of  evidence.    This  certificate  and  summary  are 
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found  in  the  record  as  certified,  and  no  exception  appears  to  have  been 
taken,  either  before  the  referee  or  court,  to  the  sufficiency  and  complete- 
ness thereof.  In  the  absence  of  some  order  of  the  court  below,  we  must 
presume  that  the  hearing  in  the  district  court  was  upon  the  summary 
of  the  evidence  thus  certified  by  the  referee,  and  that  the  original  evi- 
dence now  sought  to  be  made  part  of  the  transcript  constituted  no 
part  of  the  record  in  the  court  below.  The  clear  purpose  of  the  pro- 
vision of  section  39,  set  out  above,  was  to  avoid,  as  far  as  possible, 
the  sending  of  the  original  proofs  to  the  judge,  and  to  substitute  there- 
for, where  the  ends  of  justice  would  permit,  a  summary  thereof.  To 
effectuate  this  object  is  the  purpose  of  the  general  order  already  re- 
ferred to.  Undoubtedly  it  was  entirely  within  the  competency  of  the 
judge  at  request  of  either  party  to  have  directed  the  filing  of  all  or  any 
part  of  the  original  documents  or  proofs  which  were  on  file  with  the 
referee.  Nothing  before  us  indicates  that  any  effort  was  made,  either 
before  the  referee  or  judge,  to  supplement  the  summary  of  evidence 
certified  to  the  judge  in  accordance  with  the  terms  of  the  general  or- 
der, and  in  this  condition  of  things  we  think  the  present  application 
should  be  denied. 

3.  The  motion  to  dismiss  the  appeal  in  so  far  as  it  includes  an  ap- 
peal from  the  judgment  according  to  the  debt  or  claim  of  appellee  the 
benefit  of  the  lien  of  its  mortgage  must  be  also  denied.  This  motion  is 
based  upon  the  suggestion  that  an  appeal  will  not  lie  to  this  court 
from  a  judgment  denying  or  allowing  a  lien  or  preference  out  of  the 
bankrupt's  estate,  but  that  such  a  judgment  can  only  be  questioned 
by  petition  invoking  the  power  conferred  upon  the  court  by  section  24 
of  the  bankruptcy  act  of  1898.  The  appellate  jurisdiction  of  this  court 
in  bankruptcy  proceedings  is  defined  by  section  25,  Id.  By  that  section 
an  appeal,  as  in  equity  cases,  may  be  taken  in  bankruptcy  to  this  court 
in  the  following  cases,  to  wit:  (1)  From  a  judgment  adjudging  or 
refusing  to  adjudge  the  defendant  a  bankrupt;  (2)  from  a  judgment 
granting  or  denying  a  discharge;  (3)  and  from  a  judgment  allowing  or 
rejecting  a  debt  or  claim  of  f  500  or  over.  Learned  counsel  say  that  a 
review  of  a  judgment  allowing  or  disallowing  the  lien  of  a  debt  or 
claim  can  only  be  had  under  the  superintending  and  reviewing  pow- 
ers of  this  court  granted  by  section  24,  and  that  an  appeal  will  not  lie 
from  such  a  judgment.  If  this  be  true,  such  a  judgment  can  be  re- 
viewed only  upon  matters  of  law,  and,  when  the  lien  allowed  or 
denied  depends  upon  a  controverted  question  of  fact  and  law,  no 
review  of  the  judgment  is  possible,  inasmuch  as  the  remedy  afforded 
by  section  24  is  limited  to  matters  of  law.  To  this  construction  of 
the  act  we  cannot  assent.  The  appeal  from  a  judgment  allowing  or 
rejecting  a  debt  or  claim  includes  as  an  incident  any  question  as  to 
the  rank  or  lien  of  such  debt  or  claim  in  the  distribution  of  the  bank- 
rupt's estate.  If  the  debt  or  claim,  including  its  lien  or  preference, 
depend  upon  controverted  questions  of  fact  and  law,  the  right  of  ap- 
peal is  granted  by  s^ption*  25,  above  set  out.  The  motions  of  ap- 
pellee must  be  denied,  and  the  costs  of  the  motion  taxed  to  it. 
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(103  Fed.  860.) 

FISHER  et  al.  v.  CUSHMAN  et  aL 

In  re  FISHER  et  al. 

(Circuit  Court  of  Appeals,  First  Circuit.    June  15,  1900.) 

Nos.  315,  317. 

1.  Bankruptcy— Procedure  for  Review. 

The  fact  that  an  appeal  is  taken,  in  bankruptcy  proceedings,  and  a 
petition  for  revision  also  filed,  both  relating  to  the  same  subject-matter, 
does  not  defeat  the  right  to  have  the  matter  determined  on  the  merits  in 
whichever  proceeding  is  held  to  be  appropriate.! 

2.  Same. 

The  proper  proceedings  to  review  an  order  of  the  court  in  bankruptcy 
requiring  a  bankrupt  to  indorse  a  license  for  sale  is  by  petition  to  revise, 
and  not  by  appeal. 

3.  Same— Assets  of  Estate— Liquor  License. 

A  liquor  license  Issued  by  the  authorities  of  a  city  under  the  police  laws 
of  the  state,  transferable  subject  to  the  approval  of  such  authorities, 
which  is  ordinarily  granted,  and  which  for  that  purpose  has  a  recognized 
value  of  from  $4,000  to  $5,000,  conditioned  upon  the  acceptance  of  the 
transferee  by  the  authorities,  on  the  bankruptcy  of  the  license  is  avail- 
able as  assets  of  his  estate,  under  Bankr.  Act,  and  he  may  be  re- 
quired by  the  court  to  execute  the  transfer  necessary  to  enable  the  trustee 
to  convert  it  into  money  for  the  benefit  of  the  estate.  While  such  a  license 
is  not  in  itself  property,  regarded  merely  as  an  evidence  of  authority  to  do 
business  under  a  police  regulation,  under  the  circumstances  stated  it 
represents  a  substantial  investment  of  the  bankrupt's  capital  which  would 
otherwise  be  subject  to  the  claims  of  his  creditors;  and,  so  long  as  such 
capital  is  in  such  form  that  it  can  be  converted  into  money  at  his  optiou  by 
merely  executing  an  assignment,  it  constitutes  property,  within  the  mean- 
ing and  intent  of  the  statute,  which  he  has  no  right  to  withhold-  from  his 
creditors. 

4.  Same— Intervention  in  Proceedings. 

Where  a  liquor  license  owned  by  a  bankrupt  and  converted  into  money 
by  his  trustee  by  order  of  the  court  had  previously  been  pledged  by  the 
bankrupt,  the  pledgee  is  entitled  to  intervene  in  the  bankruptcy  proceed- 
ings for  the  purpose  of  asserting  his  claim  to  the  payment  of  his  debt  from 
the  proceeds. 

5.  Same— Jurisdiction  of  Court. 

Where  there  are  several  proceedings  in  bankruptcy  against  two  persons 
who  claim  several  interests  in  the  same  subject-matter,  and  the  trustee 
of  one  bankrupt  voluntarily  submits  himself  to  the  jurisdiction  of  the 
court  of  bankruptcy  in  summary  proceedings  relating  to  the  estate  of  the 
other  for  the  purpose  of  disposing  of  the  property  claimed  in  common, 
the  court  has  jurisdiction  in  such  proceedings  to  dispose  of  his  interest 
in  such  property. 

6.  Same— Matteks  Reviewable— Compliance  witii  Order 

Where  a  liquor  license  was  issued  to  two  persons,  named  therein,  and 
one  of  the  licensees  In  summary  proceedings  in  the  matter  of  the  other's 
bankruptcy  was  required  by  the  order  of  the  court  in  bankruptcy  to  in- 
dorse the  license  for  sale,  and  did  so  indorse  it,  he  has  no  remedy  against 
the  order  by  application  to  the  circuit  court  of  appeals,  because  whatever 
action  that  court  might  take  would  be  futile.  It  seems  that  his  remedy, 
if  any,  would  have  been  by  refusing  to  make  the  indorsement,  and  by 
taking  proper  measures  for  review  in  case  he  was  proceeded  against  for 
contempt. 

i  See  note  at  end  of  case. 
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Appeal  from,  and  Petition  for  Revision  of  Proceedings  in,  the  Dis- 
trict Court  of  the  United  States  for  the  District  of  Massachusetts. 

Edward  F.  McClennen  (Brandeis,  Dunbar  &  Nutter,  on  the  brief), 
for  appellants. 

Addison  C.  Burnhan  (Carver  &  Blodgett,  on  the  brief),  for  appellees. 

Before  COLT  and  PUTNAM,  Circuit  Judges,  and  WEBB,  District 
Judge. 

PUTNAM,  Circuit  Judge.  One  of  these  cases  is  an  appeal  from 
the  district  court  for  the  Massachusetts  district,  sitting  in  bankrupt- 
cy, and  the  other  is  a  petition  to  revise  the  proceedings  of  that  court. 
98  Fed.  89.  Both  relate  to  the  same  subject-matter.  The  appeal 
will  not  lie  because  the  subject  thereof  is  not  within  the  three  speci- 
fications of  the  matters  of  appeal  found  in  section  25  of  the  bankrupt 
act,  approved  July  1,  1898  (chapter  541,  30  Htat.  553).  Nevertheless, 
as  was  determined  by  us  in  Re  Worcester  Co.,  in  our  opinion  passed 
down  oh  April  20,  1900  (102  Fed.  808),2  the  fact  that  an  appeal  was 
taken  and  a  petition  also  filed  does  not  defeat  the  right  of  the  party 
moving  this  court  to  have  the  merits  of  the  controversy  adjudicated 
by  us.  They  do  not  neutralize  each  other,  and  the  only  result  is 
that».the  appeal  must  be  dismissed,  while  the  court  must  proceed  to 
the  adjudication  of  the  merits  in  Ida  C.  Fisher  et  al..  Petitioners, 
which  petition,  on  the  record  before  us,  involves  only  a  "matter  of 
law,"  as  required  by  section  24b  of  the  bankrupt  act. 

The  controversy  in  this  case  is  whether,  under  the  circumstances 
shown  in  the  record,  a  license  issued  in  accordance  with  the  pro- 
visions of  the  Public  Statutes  of  Massachusetts  (chapter  100,  §  5), 
and  held  by  the  bankrupt  at  the  time  the  petition  in  bankruptcy  was 
filed,  can  be  availed  of  as  assets  for  the  benefit  of  the  creditors  in 
bankruptcy.     That  section  is  as  follows: 

"In  a  city  which  at  Its  annual  municipal  election,  or  in  a  town  which  at 
its  annual  meeting,  votes  to  authorize  the  granting  of  licenses  for  the  sale  of 
Intoxicating  liquors,  as  hereinafter  provided,  licenses  of  the  first  five  classes 
mentioned  in  section  ten.  and  in  any  city  or  town  licenses  of  the  sixth  class 
mentioned  in  said  section,  may  be  granted  annually  by  the  mayor  and  alder- 
men of  cities  or  the  selectmen  of  towns  to  persons  applying  therefor.  Every 
license  shall  be  signed  by  the  mayor  or  the  chairman  of  the  selectmen,  and 
by  the  clerk  of  the  city  or  town  by  which  it  is  issued,  and  shall  be  recorded 
in  the  office  of  such  clerk,  who  shall  be  paid  by  the  licensee  one  dollar  for 
recording  the  same.  It  shall  name  the  person  licensed,  shall  set  forth  the 
nature  of  the  license  and  the  building  In  which  the  business  is  to  be  carried 
on,  and  shall  continue  in  force  until  the  first  day  of  the  May  next  ensuing, 
unless  sooner  forfeited  or  rendered  void." 

Section  1  of  the  same  chapter  provides  as  follows: 

"No  person  shall  sell,  or  expose,  or  keep  for  sale,  spirituous  or  intoxicating 
liquor,  except  as  authorized  in  this  chapter;  but  nothing  herein  contained 
shall  apply  to  sales  made  by  a  person  under  a  provision  of  law  requiring  him 
to  sell  personal  property,  or  to  salt's  of  cider  and  native  wines  by  the  makers 
thereof,  not  to  be  drank  on  their  premises." 

2  42  C.  C.  A.  «37. 
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The  power  of  issuing  licenses  was  transferred  to  the  police  com- 
missioners by  section  1,  c.  83,  of  the  Acts  of  1885,  as  follows: 

"The  police  commissioners,  instead  of  the  mayor  and  city  clerk  of  the  city 
of  Boston,  shall  exercise  the  powers  and  perform  the  duties  given  to  and  im- 
posed upon  said  mayor  and  city  clerk  by  section  tlve  of  chapter  one  hundred 
of  the  Public  Statutes  relating  to  the  signing  of  licenses  for  the  sale  of  intoxi- 
cating liquors;  and  said  licenses,  together  with  all  licenses  as  hotel  keepers 
or  common  victuallers  shall  be  recorded  in  the  office  of  the  said  commis- 
sioners instead  of  the  office  of  said  city  clerk." 

Obviously,  the  licenses  thus  authorized  appertain  to  the  police 
regulations  of  the  state;  and,  except  for  the  facts  further  appearing 
in  the  record,  they  would  be  in  no  manner  subject  to  the  control  of 
a  federal  court  sitting  in  bankruptcy,  nor  could  they  be  availed  of  by 
such  courts  as  assets. 

The  petition  for  the  adjudication  in  bankruptcy  of  Ida  C.  Fisher 
was  filed  on  October  19,  1898.  The  license  in  controversy  issued  on 
May  1,  1898.  On  its  face,  it  purported  to  run  to  Ida  C.  Fisher  and 
Rollin  B.  Fisher,  as  Fisher  &  Co.  The  record  shows  that  Fisher  & 
Co.  was  Ida  C.  Fisher  solely,  and  that  therefore  Rollin  B.  Fisher,  who 
is  the  husband  of  Ida,  had  only  a  nominal  interest,  and  that  his 
name  appeared  in  the  license,  in  accordance  with  a  prevailing  cus- 
tom, to  prevent  a  lapse  thereof  in  the  case  of  the  death  of  Ida. 
For  the  purpose  of  considering  the  fundamental  question  in  the  case, 
we  can  assume  that  it  is  not  complicated  by  the  fact  that  the  name  of 
Rollin  B.  Fisher  appeared  in  the  license,  and  that  Ida  was  the  sole 
holder  of  it,  both  substantially  and  nominally.  The  record  also 
shows  as  follows: 

"Liquor  licenses  are  issued  by  the  city  of  Boston  to  a  limited  number  only, 
and  are  much  in  demand.  They  are  transferable  only  with  the  assent  of  the 
board  of  police  commissioners  and  then  only  in  the  following  manner:  There 
is  a  usage  and  practice  by  which  a  license  may  be  surrendered,  and  a  new 
license  issued  to  another  in  the  place  thereof,  as  follows:  The  man  that  de- 
sires to  go  into  business  files  an  application  describing  the  locality,  and  who 
the  persons  are  that  propose  to  engage  in  business;  and  if  they  are  satisfac- 
tory, and  there  is  no  legal  objection  to  the  place  where  they  propose  to  engasre 
in  business,  and  there  will  be  a  vacancy  caused  in  the  list  of  licenses  ordinarily 
granted,  the  board  agrees  to  one  license  being  surrendered  for  the  purpose  of 
being  canceled,  and  in  place  of  it  another  is  issued  to  the  new  firm  or  persons 
applying  for  it.  The  surrender  is  ordinarily  by  a  simple  form  of  indorsement 
addressed  to  the  board  of  police  stating.  The  undersigned  hereby  surrenders 
his  license  for  the  purpose  of  having  it  canceled/  and  signed  by  one  or  more 
of  the  licensees,  binding  the  firm  to  that  agreement. 

"There  is  a  recognized  value  of  from  $4,000  to  $5,000  which  attaches  to  a 
license  for  the  purpose  of  such  transfer,  and  such  sum  can  be  obtained  in  the 
liquor  trade  for  the  surrender  of  a  license  in  favor  of  another,  conditional 
upon  the  purchaser  proving  satisfactory  to  the  board  of  police  commissioners 
as  a  licensee." 

It  is  also  said  in  the  record  that  evidence  was  submitted  that  the 
police  commissioners  have  refused  to  consent  to  the  transfer  of  any 
license  until  the  one  seeking  to  make  the  transfer  has  shown  himself 
to  be  free  of  debt ;  but  there  is  no  finding  to  this  effect,  and  the  topic 
becomes  unimportant,  because,  in  fact,  the  license  in  controversy, 
with  the  consent  of  the  commissioners,  was  surrendered  by  Ida  C. 
Fisher  and  Rollin  B.  Fisher,  by  their  indorsements  thereon,  made 
under  the  order  of  the  district  court,  a  new  license  substituted,  and  a 
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valuable  consideration  received  in  connection  with  the  transfer,  in 
accordance  with  the  practice  shown  by  the  citation  which  we  have 
already  made. 

The  trustee  in  bankruptcy  of  Ida  C.  Fisher  seasonably  claimed 
that  the  license  should  be  realized  for  the  benefit  of  the  estate,  and 
petitioned  the  court  for  an  order  on  her  and  Rollin  B.  Fisher  to  in- 
dorse the  license,  so  that  the  proceeds  thereof  might  be  thus  secured. 
An  interlocutory  order  was  entered,  pursuant  to  which  the  license 
was  indorsed  as  follows:  "This  license  is  hereby  surrendered  for 
cancellation.  Ida  C.  Fisher.  Rollin  B.  Fisher."  The  amount  of 
$4,250  was  realized,  which  was  deposited  in  the  registry  of  the  dis- 
trict court,  to  await  its  final  determination  in  reference  to  the  claims 
thereto.  Subsequently  a  final  decree  was  entered  that  the  amount 
so  deposited  in  the  court,  les6  an  equitable  charge  thereon  of  $1,000, 
should  be  paid  to  the  trustee  as  assets.  Ida  C.  Fisher  and  Rollin  B. 
Fisher  objected  throughout  to  these  proceedings,  and  their  petition 
to  revise  them  was  seasonably  filed  in  this  court,  and  was  answered 
by  the  trustee.  An  issue  was  thus  duly  raised  on  the  matter  of  law 
whether  or  not  the  license  or  its  proceeds  were  under  the  control  of 
the  district  court  for  the  purpose  of  the  action  which  it  took  in 
reference  thereto.  The  appropriate  parts  of  the  record  in  the  dis- 
trict court  were  sent  up  on  the  appeal,  and  they  are  made  parts  of 
Ida  C.  Fisher  et  al.,  Petitioners,  by  references  to  them  in  the  peti- 
tion and  answer,  though  it  would  have  been  more  prudent  to  have 
incorporated  them  by  an  express  agreement  therefor  filed  in  the  case. 

The  only  provision  of  the  bankrupt  act  covering  the  fundamental 
question  in  this  case  is  found  in  section  70  (30  Stat.  505,  566),  where- 
in it  is  provided  that  among  other  things  which  shall  vest  in  the  trus- 
tee of  an  estate  of  a  bankrupt  is  "property  which  prior  to  the  peti- 
tion he"  (that  is,  the  bankrupt)  "could  by  any  means  have  transferred 
or  which  might  have  been  levied  upon  and  sold  under  judicial  pro- 
cess against  him."  !No  determination  by  any  judicial  tribunal  of 
sufficient  authority  to  conclude  this  court  has  been  brought  to  our 
attention  or  found  by  us.  It  is,  of  course,  well  settled  that  govern- 
mental pensions  and  salaries  of  public  officers  are  not  affected  by 
proceedings  in  bankruptcy;  but  neither  of  these  can  be  presumed 
to  represent  any  capital  invested,  and  public  policy  forbids  their 
transfer.  Hyde  v.  Woods,  94  U.  S.  523,  24  L  Ed.  264,  and  Sparhawk 
v.  Yerkes,  142  U.  S.  1,  12,  12  Sup.  Ct.  104,  35  L.  Ed.  915,  which 
relate  to  seats  in  stock  exchanges,  in  no  way  touch  on  matters  of 
police  regulation.  Nevertheless  they  settle  one  question  in  this  case, 
and  that  is  that  the  fact  that  transferability  depends  on  the  consent 
of  a  stranger  does  not  defeat  the  claim  of  creditors  in  bankruptcy  to 
realize  what  can  be  obtained  on  a  transfer  if  made.  This,  however, 
is  a  rule  of  law  well  settled  and  broadly  applied. 

In  Ex  parte  Butler,  1  Atk.  210,  the  question  came  before  Lord 
Chancellor  Hardwicke  whether  or  not  the  office  of  undermarshal  of 
the  city  of  London,  which  was  a  salable  office,  passed  into  the  con- 
trol of  a  commission  in  bankruptcy.  It  was  held  that  it  did,  but  the 
terms  of  the  statute  under  which  that  case  was  decided  include  some 
expressions  which  render  the  decision  inapplicable  as  an  authority 
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on  the  question  at  bar.  Nevertheless  the  lord  chancellor  made  an 
observation  which  leads  up  to  a  line  of  reasoning  of  importance  with 
reference  to  this  proceeding,  as  follows: 

"This  Is  a  matter  of  very  great  consequence;  for,  when  a  man  is  likely  to 
become  bankrupt,  he  may  sell  all  his  stock  In  trade  and  effects,  and  invest 
the  produce  in  one  of  these  salable  offices,  and  in  that  manner  cheat  his 
creditors." 

Following  out  this  suggestion  of  Lord  Chancellor  Hardwicke,  it 
cannot  be  denied  that  the  license  in  controversy  represented  pecu- 
niary interests  of  the  bankrupt  of  substantial  'value.  Not  only,  as 
shown  by  the  extracts  which  we  have  made  from  the  record,  does  a 
recognized  value  of  from  $4,000  to  $5,000  attach  to  a  license  of  this 
nature  for  the  purposes  of  transfer,  but  in  this  particular  case  the 
license  in  fact  realized  f  4,250.  Whether  Ida  C.  Fisher,  on  her  ac- 
quisition of  the  first  license,  of  which  the  one  in  issue  was  the  suc- 
cessor, paid  for  the  transfer  thereof  from  her  assets  an  amount  in 
excess  of  the  governmental  fee,  which  fee  was,  in  the  eyes  of  the 
law,  a  substantial  sum,  although  the  particular  amount  is  not  stated 
in  the  record,  or  whether  that  excess  gradually  accrued  as  an  incre- 
ment of  the  value  of  the  successive  licenses  during  the  several  years 
in  which  she  was  carrying  on  the  business  of  Fisher  &  Co.,  the  rec- 
ord does  not  show.  Neither  is  it  of  consequence  that  it  should,  be- 
cause the  question  underlying  this  case  cannot  be  determined  with 
reference  to  all  the  special  circumstances  of  a  particular  license,  but 
it  must  be  disposed  of  in  the  light  of  the  fact  that  every  license, 
however  obtained,  has  a  recognized  value,  as  already  stated,  in  excess 
of  the  governmental  fee,  and  of  the  further  fact  that  the  amount  of 
that  excess  may  represent  actual  cash  of  its  holder  paid  for  it  on  its 
transfer  from  some  other  licensee.  Thus,  it  represents  capital.  To 
apply  to  these  conditions  the  propositions  of  the  petitioners  would 
come  to  the  same  result,  whether  the  amount  involved  was  that  at 
issue  in  this  case,  or  much  larger.  In  either  case,  if  their  propositions 
are  sound,  the  creditors  of  a  bankrupt  may  be  left  without  the  re- 
ceipt of  any  percentage  of  their  debts,  and  the  bankrupt  may  remain 
in  possession  of  what  is  practically  under  his  own  control,  and  of  a 
pecuniary  value  sufficient  to  characterize  him  as  a  person  of  sub- 
stance. To  put  their  propositions  in  another  form  is  to  say  that, 
although  a  bankrupt  is  otherwise  unable  to  pay  his  creditors  even  a 
small  percentage,  yet  he  stands  under  no  legal  obligation  to  realize 
for  their  benefit  a  matter  of  large  pecuniary  value,  but  that,  on  the 
other  hand,  he  may  apply  to  his  own  uses  what  he  can  secure  there- 
from, although  it  has  absorbed  a  large  amount  of  assets  which  other- 
wise would  have  been  within  the  reach  of  his  creditors.  Nothing 
but  a  clear  purpose  on  the  part  of  any  bankrupt  act  to  accomplish 
such  a  result,  or  an  absolute  defect  in  its  provisions,  would  justify 
sustaining  propositions  which  work  such  results. 

It  is  impossible  to  give  any  categorical  definition  to  the  word  "prop- 
erty," nor  can  we  attach  to  it  in  certain  relations  the  limitations 
which  would  be  attached  to  it  in  others.  This  will  be  obvious  on 
examining  the  article  about  property  in  the  several  editions  of  Bou- 
viert  Law  Dictionary.    The  same  is  equally  obvious  on  an  examina- 
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tion  of  the  definitions  given  to  the  word  in  the  standard  dictionaries 
of  the  Euglisa  language.  All  that  can  be  said  positively  in  refer- 
ence to  it  is  that,  when  found  in  a  statute  like  the  bankrupt  act,  it 
is  not  to  be  construed  in  any  loose,  popular  sense,  but  with  regard 
to  the  limitations  which  the  law  attaches  to  it.  In  this  view,  con- 
sidering that  the  mere  license  represents  a  police  regulation,  so  that, 
according  to  the  determinations  of  the  supreme  court,  even  though 
given  for  a  fixed  period,  it  may  be  revoked  without  com pensa tion  by 
legislation  touching  the  public  interests,  because  it  represents  no 
vested  right,  it  is  not  possible  to  regard  it  as  property  of  itself.  Bos- 
ton Beer  Co.  v.  Massachusetts,  97  U.  S.  25,  25  L.  Ed.  989;  INorth 
Western  Fertilizing  Co.  v.  Hyde  Park,  97  U.  S.  659,  24  L.  Ed.  1036; 
Douglas  v.  Kentucky,  168  U.  S.  488,  18  Sup.  Ct.  199,  42  L.  Ed.  553; 
Chicago,  B.  &  Q.  K.  Co.  v.  Nebraska,  170  U.  S.  57,  74,  18  Sup.  Ct. 
513,  42  L.  Ed.  948.  On  the  other  hand,  under  the  circumstances 
shown  in  the  record,  it  so  far  represents  invested  capital  that  it  can- 
not be  disputed  that  a  licensee's  administrator,  who  after  his  death 
obtains  on  its  transfer  a  valuable  consideration,  is  required  by  law 
to  account  in  his  official  capacity  for  the  sum  received.  Neither  can 
it  be  denied  that  the  same  rule  applies  to  a  co-partner  settling  the  af- 
fairs of  a  co-partnership  after  the  death  of  one  of  the  copartners,  or, 
in  the  present  case,  to  Rollin  B.  Fisher,  in  case  he  had  survived  his 
wife  and  no  bankruptcy  proceedings  had  interposed.  Further,  as  we 
have  already  said,  there  is  not  here  involved  the  rule  of  public  policy 
which  applies  to  governmental  pensions  and  the  salaries  of  public 
officers;  but  the  case  in  that  respect  is  more  akin  to  instances  where 
hotels,  livery  stables,  and  other  establishments  subject  to  police  reg- 
ulation, and  requiring  licenses  from  the  public  authorities,  are  dis- 
posed of,  with  all  the  privileges  and  advantages  appertaining  there- 
to. Having  in  view,  therefore,  the  evident  fact  which  we  have  al- 
ready stated, — that  nothing  but  a  clear  purpose  on  the  part  of  the 
statute  to  accomplish  a  different  result,  or  an  absolute  defect  in  its 
provisions,  would  lead  to  a  different  conclusion, — we  see  no  difficulty 
in  holding  that  the  pecuniary  interest  or  capital  which  this  license 
represents,  and  which  may  customarily  be  made  available,  is  prop- 
erty which  the  bankrupt  is  bound  to  assist  in  realizing  for  his  cred- 
itors, so  long  as  he  can  render  practical  aid  thereto  by  merely  giving 
his  signature,  and  without  that  substantial  assistance  Which  it  is  well 
settled  creditors  in  bankruptcy  are  not  entitled  to  receive,  for  ac- 
complishing anything  which  requires  skill  or  substantial  labor  on 
the  part  of  the  bankrupt  after  the  petition  is  filed  by  him  or  against 
him.  We  therefore  agree  on  this  point  with  the  conclusions  of  the 
district  court. 

It  may  be  claimed  that  the  reasoning  on  which  this  result  is  based 
cannot  be  carried  out  to  its  logical  conclusion.  We  have  reference 
especially  to  the  matter  of  inventions  and  literary  manuscripts,  and 
contracts  which  require  for  their  completion  the  skill  of  the  bank- 
rupt. It  is  generally  said  that  none  of  these  pass  to  the  creditors. 
Williams,  Bankr.  (7th  Ed.)  196;  Cop.  Copyr.  (3d  Ed.)  176;  and  Low. 
Bankr.  233.  However,  these  facts  make  no  difficulty  with  the  result 
which  we  have  reached,  because,  with  reference  to  inventions  and 
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manuscripts,  and  contracts  partly  completed  which  involve  the  per- 
sonal skill  of  the  bankrupt,  there  is  no  doubt  that  all  such  things  are 
property,  as  all  the  authorities  make  clear;  and  they  are  capable  of 
being  assigned  as  such,  and  of  devolution  by  succession.  Cop.  Copyr. 
(3d  Ed.)  177,  and  elsewhere.  So,  also,  it  is  ordinarily  said  that  an 
action  for  breach  of  a  contract  to  marry,  or  breach  of  a  contract  to 
cure,  and  other  actions  of  tort  which  do  not  concern  injuries  to  prop- 
erty, do  not  pass  to  the  bankrupt's  creditors,  and  yet  all  these  are 
property.  The  most  that  can  be  said  about  these  exceptional  rights 
is  that  they  illustrate  what  we  have  already  pointed  out, — that  it  is 
impossible  to  give  any  categorical  definition  to  the  word  "property," 
or  to  give  such  specific  limitation  to  it  as  would  always  determine 
its  relations  to  any  particular  statute.  All  these  things  are  property, 
and  absolutely  at  the  disposal  of  the  owner  of  them;  and  yet  they 
lack  one  usual  element  of  property,  in  that  they  are  not  within  the 
reach  of  creditors.  But  our  point  is  that  these  exceptional  illustra- 
tions relate  clearly  to  what  is  property,  and  therefore  they  cannot 
obstruct  us  in  determining  whether  or  not  the  matter  in  controversy 
is  property,  within  the  meaning  of  the  bankrupt  act. 

The  rule  with  reference  to  nonpatented  inventions  has  never  been 
laid  down,  except  in  the  most  general  terms;  and  it  may  well  be 
doubted  whether,  under  peculiar  circumstances,  a  court  in  bankrupt- 
cy might  not  compel  an  inventor  to  do  what  the  district  court  in  this 
case  compelled  the  owner  of  this  license  to  do.  Assuming,  as  an 
extreme  case,  that  an  inventor  has  completed  his  invention,  has  put 
it  in  practical  form,  and  has  depleted  his  estate  in  experimenting  in 
the  course  thereof,  and  that  all  that  remains  for  him  to  do  in  order 
to  procure  his  patent  is  the  nominal  act  of  giving  his  signature  to  the 
application  therefor,  we  would  have  a  case  somewhat  parallel  to  the 
case  at  bar;  and  we  cannot  concede  that  there  are  any  authorities 
of  so  precise  a  character  as  would  prevent  a  court  in  bankruptcy  from 
realizing  capital  thus  locked  up. 

We  have  proceeded  in  this  matter  without  any  special  reference  to 
the  language  which  we  have  cited  from  the  statute.  This,  in  terms, 
covers  "property  which  prior  to  the  filing  of  the  petition  he"  (the 
bankrupt)  "could  by  any  means  have  transferred  or  which  might  have 
been  levied  upon  and  sold  under  judicial  process  against  him."  It 
seems  to  us  safer  to  put  the  case  on  broad  ground,  rather  than  on 
any  peculiar  phraseology  of  the  statute,  the  precise  scope  of  which 
is  not  plain.  Very  likely  some  of  these  words  were  used  for  the  pur- 
pose of  meeting  difficulties  arising  under  previous  statutes  in  bank- 
ruptcy, by  reason  of  the  fact  that  sometimes  a  large  amount  of  prop- 
erty was  held  under  unrecorded  deeds,  which  had  given  the  debtor  a 
credit  to  which  he  was  not  entitled,  and  which  might  have  been  at- 
tached under  the  local  practice  in  various  states,  or  might  have  been 
conveyed  by  the  debtor  to  an  innocent  purchaser,  but  which,  how- 
ever, did  not  pass  to  assignees  in  bankruptcy.  Nevertheless  the  lan- 
guage may  well  be  held  to  be  so  broad  as  to  sweep  in  cases  of  the 
precise  character  of  that  at  bar.  However,  we  pass  this  by,  observ- 
ing only  that  the  alternative  in  this  quotation  shows  a  statutory 
declaration  of  what  we  have  already  found  to  be  the  fact, — that  there 
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may  be  property  which  cannot  be  sold  under  judicial  process,  and 
that  there  may  be  property  of  that  character  which  passes  for  the 
benefit  of  creditors. 

In  behalf  of  the  trustee  in  bankruptcy,  reference  is  made  to  the 
paragraph  of  section  70  of  the  bankrupt  act  which  provides  that  the 
trustee  shall  be  vested  with  certain  "powers";  and  it  is  claimed  that 
this  applies  at  bar,  because  the  bankrupt  had  the  power  to  realize 
from  the  license.  However,  we  prefer  not  to  attempt  to  rest  the  case 
on  this  expression,  because  we  doubt  whether  so  popular  a  significa- 
tion can  be  given  to  the  word,  and  whether,  on  a  careful  examination 
of  the  English  statutes  from  which  this  was  drawn,  and  of  the  de- 
cisions of  the  English  courts  in  regard  thereto,  we  might  not  be  re- 
quired to  determine  that  it  is  to  be  construed  technically,  as  known, 
to  the  common  law. 

Questions  as  to  the  jurisdiction  of  the  district  court  with  reference 
to  this  license  have  been  raised,  in  view  of  the  fact  that  it  issued  to 
Roll  in  B.  Fisher  as  well  as  to  his  wife;  and  a  question  is  also  made 
with  regard  to  the  intervention  of  one  Chapin,  who  claimed  an 
equitable  interest  in  the  fund  derived  from  its  transfer,  and  paid  into- 
the  registry  of  that  court.  We  do  not  understand  that  the  objection! 
as  to  Chapin  is  now  insisted  upon,  but,  even  if  it  were,  it  would  be 
fruitless,  because  the  rule  is  settled  beyond  all  doubt  that  any  person 
claiming  an  equitable  or  legal  interest  in  a  fund  in  the  registiy  of  a 
court  is  entitled  to  intervene  in  that  behalf. 

So  far  as  Ida  C.  Fisher  is  concerned,  there  can  be  no  question  of 
jurisdiction,  inasmuch  as  the  proceedings  have  taken  place  in  the 
case  in  which  she  was  adjudged  bankrupt,  and  the  court  therefore 
clearly  had  the  power  to  proceed  summarily  for  the  purpose  of  merely 
compelling  her  to  give  her  signature  on  the  transfer  of  the  license. 
So  far  as  Rollin  B.  Fisher  is  concerned,  the  objection  as  to  want  of 
jurisdiction  is  subdivided;  that  is  to  say,  it  is,  on  one  hand,  main- 
tained that  he  was  entitled  to  appropriate  the  license,  or  an  interest 
in  it,  to  his  personal  use,  and  that  therefore  the  court  could  not, 
in  the  case  of  Ida  C.  Fisher  in  bankruptcy,  proceed  summarily  against 
him  with  reference  thereto.  This  objection  is  met,  however,  by  the 
fact  that  Rollin  B.  Fisher  is  himself  in  bankruptcy,  and  his  assignee 
submitted  himself  to  the  proceedings  in  the  district  court,  which  dis- 
poses of  all  substantial  questions  so  far  as  Rollin  B.  Fisher  is  con- 
cerned. On  the  other  hand,  the  more  technical  objection  is  made  that 
the  district  court,  in  this  proceeding  relating  to  Ida  C.  Fisher,  had  no- 
summary  power  to  compel  Rollin  B.  Fisher  to  perform  any  act, — 
especially  that  of  indorsing  the  license  in  the  manner  which  we  have 
described.  This,  however,  does  not  touch  the  merits  of  the  case,  and 
is  purely  a  moot  question,  so  far  as  we  are  concerned.  Rollin  B. 
Fisher  has  indorsed  the  license,  and  it  has  passed  to  a  purchaser  for 
value.  Any  decree  that  we  might  make  could  not  rescind  that,  and 
would  be  futile.  If,  on  the  other  hand,  he  had  refused  to  make  the 
indorsement,  and  the  district  court,  in  the  case  of  Ida  0.  Fisher  in 
bankruptcy,  had  proceeded  against  him  for  contempt  by  reason  of 
that  refusal,  and  had  fined  him  or  imprisoned  him,  and  the  fine  had 
remained  unpaid,  or  the  imprisonment  was  not  fully  accomplished,  a 
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practical  issue  might  have  arisen  in  some  way  for  our  determination. 
Ex  parte  Baez,  177  U.  S.  378,  20  Sup.  Ct.  673,  Adv.  S.  U.  S.  673,  44 
L.  Ed.  813. 

In  No.  315  (Fisher  v.  Cushman)  the  appeal  is  dismissed,  without 
-costs,  except  that,  in  accordance  with  the  agreement  of  the  parties, 
the  expense  of  printing  will  be  paid  out  of  the  fund  in  the  registry  of 
the  district  court,  the  net  proceeds  of  the  transfer  of  the  license. 

In  No.  317  (Ida  C.  Fisher  et  al.,  Petitionere)  there  will  be  a  decree 
affirming  the  proceedings  of  the  district  court,  without  costs,  except 
that,  in  accordance  with  the  agreement  of  the  parties,  the  expense 
of  printing  will  be  paid  out  of  the  fund  in  the  registry  of  the  district 
court,  the  net  proceeds  of  the  transfer  of  the  license. 

NOTE. 
Franchises  and  Licenses  as  Assets  in  Bankruptcy. 

1.  Membership  In   Stock  Exchange* 

2.  Licenses. 

3.  Franchises  of  Corporations. 

1.  Membership  in  Stock  Exchange. 

According  to  the  present  organization  of  most  stock  exchanges,  the  mem- 
Dership  of  such  a  body  is  limited;  and  while  a  member  may  seU  his  "seat," 
or  privilege  of  membership,  to  any  one  who  will  purchase  it,  no  person  can 
become  a-  member  of  the  exchange  by  the  mere  fact  of  such  a  purchase. 
To  be  entitled  to  succeed  to  the  place  of  his  vendor,  be  must  pass  the  scru- 
tiny of  a  committee,  and  be  duly  elected  by  ballot  at  a  meeting  of  the  board. 
Further,  the  rules  of  such  exchanges  commonly  provide  that,  upon  the 
bankruptcy  or  insolvency  of  a  member,  his  seat  shall  be  sold,  and  the  pro- 
ceeds applied  first  in  payment  of  his  obligations  to  other  members  of  the 
exchange,  to  the  exclusion  of  outside  creditors.  Notwithstanding  these  re- 
strictions, membership  in  a  stock  exchange,  in  any  of  the  larger  cities,  Is 
a  commodity  which  has  a  definite  market  value  and  is  readily  salable; 
the  purchaser  taking  the  risk  of  his  election  by  the  exchange,  or  condition- 
ing the  payment  of  the  stipulated  price  upon  the  chances  of  such  election. 
Yet,  in  view  of  the  peculiar  limitations  upon  the  transfer  of  a  member's 
rights,  and  the  rule  in  regard  to  the  payment  of  the  debts  of  an  insolvent 
member,  the  courts  of  most  of  the  states  have  agreed  that  membership 
1n  such  an  exchange  cannot  be  regarded  as  "property,"  strictly  and  prop- 
erly speaking,  but  as  a  mere  personal  privilege  or  license  to  do  business 
at  the  meetings  of  the  board,  and,  consequently,  that  it  is  not  subject  to 
be  levied  upon,  or  garnished,  and  sold  for  the  debts  of  the  member,  though 
It  is  thought  that  equity  might  compel  an  assignment  or  transfer  of  the 
certificate  of  membership,  where  it  is  shown  that  such  a  transfer  ought 
in  equity  to  be.  made.  Thompson  v.  Adams,  93  Pa.  St.  55;  Pancoast  v. 
<Jowen,  Id.  66;  Barclay  v.  Smith,  107  111.  349;  Weaver  v.  Fisher,  110  111. 
146.  But  compare  Habenicht  v.  Lissak,  78  Gal.  351,  20  Pac.  874,  5  L.  R.  A. 
713,  and  Clute  v.  Loveland,  68  Gal.  254,  9  Pac.  133,  where  it  is  held  that  a 
seat  In  a  stock  exchange  may  be  taken  upon  proceedings  supplementary  to 
execution,  and  placed  in  the  hands  of  a  receiver  for  sale. 

When  the  question  arose  whether  such  a  seat  could  be  regarded  and 
treated  as  an  asset  in  bankruptcy,  the  courts  of  the  United  States  laid 
very  little  stress  upon  the  consideration  that  the  assent  of  the  exchange 
and  its  approval  of  the  purchaser  were  necessary  to  make  the  transfer 
effectual.  Since  there  is  no  practical  difficulty  in  finding  a  buyer,  when  a 
seat  Is  for  sale,  the  contingency  that  a  purchaser  may  be  rejected  by  the 
board  is  no  actual  obstacle  in  the  way  of  realizing  its  value.  The  great 
fact  patent  to  the  mind  of  the  courts  was  that  such  a  right  or  privilege, 
notwithstanding  the  limitations  upon  its  transfer,  was  actually  a  thing  of 
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value,  which  had  probably  been  purchased  by  the  bankrupt,  and  which 
could  readily  be  sold  at  his  option,  and  which  would  command  a  substan- 
tial price  in  the  market,  often  amounting  to  several  thousand  dollars.  It 
therefore  represented  an  investment  of  the  bankrupt's  capital,  whicb  other- 
wise would  have  been  available  to  his  creditors,  and  it  would  be  grossly 
unjust  to  those  creditors  to  withhold  it  from  their  reach  on  any  technical 
or  unsubstantial  grounds.  Accordingly  the  rule  has  been  announced,  and  must 
now  be  regarded  as  settled  beyond  further  question,  that  membership  in 
a  stock  or  produce  exchange,  if  it  has  a  value  in  the  market,  is  to  be  con- 
sidered as  an  asset  of  the  member's  estate  in  bankruptcy,  and  sold  by  the 
trustee.  Hyde  v.  Woods,  94  U.  S.  523,  24  L.  Ed.  264;  Sparhawk  v.  Yerkes. 
142  U.  S.  1,  12  Sup.  Ct.  104,  35  L.  Ed.  915;  In  re  Page  (1>.  C.)  102  Fed.  746. 
2  Nat.  Bankr.  N.  1069;  In  re  Ketchum  (D.  O.)  1  Fed.  840;  In  re  Warder  (I). 
O.)  10  Fed.  275;  In  re  Werder  (C.  C.)  15  Fed.  789;  In  re  Gallagher,  1ft 
Blatchf.  410,  Fed.  Oas.  No.  5,192;  Eliot  v.  Merchants'  Exeh.,  14  Mo.  App. 
234;  Grocers'  Bank  v.  Murphy,  60  How.  Prac.  426;  Powell  v.  Waldron.  W 
N.  Y.  328;  Piatt  v.  Jones,  96  N.  Y.  24.  Compare  In  re  Sutherland,  6  Biss. 
526,  Fed.  Cas.  No.  13,637. 

If  the  rules  of  the  exchange  are  such  as  to  require  the  execution  of  an 
assignment  or  other  conveyance  by  the  bankrupt  himself,  in  order  to  make 
an  effectual  transfer  of  the  seat  to  a  purchaser  from  the  trustee,  the  bank- 
rupt may  be  required  and  compelled  to  execute  such  a  paper.  Until  he  has 
received  his  discharge,  he  remains  subject  to  the  summary  jurisdiction  of  the 
court  of  bankruptcy,  and  may  be  ordered  by  that  court  to  sign  the  neces- 
sary transfer.  After  the  discharge  of  the  bankrupt,  it  seems  that  the  trus- 
tee must  resort  to  a  bill  in  equity  in  a  state  court  in  order  to  obtain  the 
necessary  transfer.  Piatt  v.  Jones,  96  N.  Y.  24;  Powell  v.  Waldron,  89  X. 
Y.  328;  Ritterband  v.  Baggett,  4  Abb.  X.  C.  67;  McCabe  v.  Emmons.  51  X. 
Y.  Super.  Ct.  219;  Londheim  v.  White,  67  How.  Prac.  467;  In  re  Nichols 
(D.  C.)  1  Fed.  842. 

As  to  the  rule  of  the  exchange  that,  upon  the  bankruptcy  or  insolvency 
of  a  member,  the  proceeds  of  the  sale  of  his  seat  shall  be  first  applied  to 
the  benefit  of  those  members  of  the  exchange  to  whom  he  is  indebted,  to 
the  exclusion  of  outside  creditors,  the  courts  hold  that  this  is  not  in  viola- 
tion of  the  bankruptcy  law;  but  the  trustee,  upon  effecting  a  sale  of  the 
seat,  will  be  entitled  only  to  the  surplus  which  may  remain  after  satisfy- 
ing the  bankrupt's  debts  to  other  members  of  the  exchange,— the  case  being 
parallel  to  that  of  a  sale  of  property  incumbered  with  various  specific  liens. 
Hyde  v.  Woods,  94  U.  S.  523.  24  L.  Ed.  2<M,  15  N.  B.  R.  518,  affirming  2 
Sawy.  655,  10  N.  B.  R.  54,  Fed.  Cas.  No.  6,975. 

2.  Licenses. 

A  license  for  the  sale  of  intoxicating  liquor  is  not  salable  or  assignable, 
at  least  without  the  consent  of  the  licensing  authorities  and  their  approval 
and  acceptance  of  the  proposed  purchaser.  "A  license  to  sell  liquor,  although 
it  confers  a  privilege,  also  imposes  a  species  of  public  trust  It  is  of  the 
very  essence  of  all  license  laws  that  a  principle  of  selection  be  applied  to. 
the  persons  who  petition  for  the  privilege,  and  that  it  be  accorded  only  to 
those  who  possess  the  moral  and  other  qualifications  which  tend  to  secure 
the  public  against  abuses  of  the  right  granted.  These  qualifications  are  con- 
ditions upon  the  issuing  of  licenses.  It  is  important  to  the  public,  not  only 
that  the  number  of  liquor  dealers  be  limited,  but  that  the  permission  to  sell 
be  restricted  to  reputable  and  presumably  trustworthy  persons.  Hence,  both 
because  public  policy  forbids  it,  and  because  a  license  is  not  in  the  nature 
of  property,  it  follows  that  a  license  cannot  lawfully  be  assigned  or  trans- 
ferred. Any  attempted  assignment  of  it  would  convey  no  rights  whatever 
to  the  assignee,  nor  would  it  afford  him  the  least  protection  against  a  prose- 
cution for  illegal  selling;  and  because  a  retailer's  license  is  personal  to 
the  holder,  it  follows  that  it  cannot  be  committed  to  the  care  of  a  receiver 
appointed  by  the  court.  The  attempt  to  place  a  liquor  dealer's  business  in 
the  hands  of  a  receiver  would  result,  for  this  reason,  in  its  entire  destruc- 
tion." Black.  Intox.  Liq.  §  130.  citing  In  re  Blumenthal,  125  Pa.  St.  412,  IS 
Atl.  395;    State  v.  Sumter  County  Com'rs,  22  Fla.  1;    Heath   v.  State,  1<V> 
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tad.  342,  4  N.  E.  901;  Godfrey  v.  State,  5  Blackf.  151;  Lewis  v.  U.  S.,  1 
Morris,  101);  Alger  v.  Weston,  14  Johns.  231;  Seniple  v.  Flynn  (N.  J.  Ch.) 
10  Atl.  177;  State  v.  McNeeley,  60  N.  C.  232;  Com.  v.  Bryan,  9  Dana,  310; 
State  v.  Lydick,  11  Neb.  366,  9  N.  W.  560.  It  follows,  as  a  matter  of  course, 
that  a  license  of  this  kind  is  not  such  property  of  the  licensee  as  can  be 
levied  on  and  sold  in  execution  for  the  satisfaction  of  his  debts.  If  only 
property  which  answers  this  description  could  be  regarded  as  assets  in  bank- 
ruptcy, it  is  clear  that  a  liquor  license  would  not  be  to  any  extent  available 
in  the  hands  of  a  trustee  in  bankruptcy.  A  recent  decision  has  held  that 
the  test  as  to  whether  property  is  of  a  character  to  pass  to  a  trustee  in  bank- 
ruptcy, or  not,  depends  upon  the  local  laws.  If  it  is  of  such  a  character  that 
It  is  subject  to  levy  and  sale  as  property  of  the  bankrupt,  under  local  laws, 
it  passes  to  the  trustee;  otherwise,  it  does  not.  In  re  Shenberger  (D.  C.) 
102  Fed.  978,  2  Nat.  Bankr.  N.  783.  But  this  decision  leaves  out  of  view 
the  important  consideration  that  the  statute  vests  in  the  trustee  all  prop- 
erty which,  prior  to  the  filing  of  the  petition,  the  bankrupt  "could  by  any 
means  have  transf erred";  and  it  does  not  accord  with  the  doc  ines  held 
by  a  majority  of  the  courts. 

In  point  of  fact,  a  custom  has  sprung  up,  In  several  of  the  states,  by 
which  liquor  licenses  are  actually  bought  and  sold  in  the  open  market,  and 
command  a  substantial  and  definite  price.  Of  course,  this  could  not  be  unless 
the  laws  of  the  state  either  permitted  or  impliedly  sanctioned  such  transfer; 
and,  equally  of  course,  no  such  assignment  of  a  license  can  be  made  without 
the  consent  and  approval  of  the  authorities  who  have  jurisdiction  to  grant 
licenses.  But  in  the  places  referred  to,  the  number  of  licenses  being  limited, 
and  the  privilege  being  always  in  demand,  the  authorities  allow  the  trans- 
fer of  a  license  as  a  matter  of  purchase  and  sale,  reserving  the  right  to 
consider  the  suitability  of  the  purchaser  and  grant  the  privilege  to  him,  or 
withhold  it  from  him.  at  their  discretion.  The  transfer  is  effected  by  the 
surrender  of  the  license  for  cancellation  and  the  issue  of  a  new  license  to 
the  purchaser,  if  approved  by  the  authorities.  In  some  jurisdictions,  the 
strict  rule  against  the  assignability  of  licenses  has  been  applied,  notwith- 
standing a  transfer  effected  in  this  way.  Thus,  in  a  case  in  Nebraska,  it 
appeared  that  one  who  held  a  liquor  license,  issued  under  the  authority  of 
the  mayor  and  council  of  a  town,  sold  out  his  saloon  and  assigned  his  license 
to  defendant,  who  then  petitioned  the  mayor  and  council  to  transfer  the 
same  to  him.  The  council  thereupon  ordered  the  license  to  be  transferred, 
and  the  town  clerk  issued  a  license,  original  in  form,  to  the  defendant,  who 
proceeded  to  retail  liquor  under  it,  and  was  indicted  therefor.  On  this  state 
of  facts,  it  was  held  that  the  transfer  was  no  defense  to  the  Indictment 
State  v.  Lydick.  11  Neb.  3(J6,  9  N.  W.  5M. 

But  this  is  not  the  view  taken  by  the  courts  of  bankruptcy  under  the 
present  statute.  Without  going  into  subtle  disquisitions  on  the  nature  of 
"property,"  they  find  a  liquor  license  actually  salable,  and  that  for  a  sub- 
stantial price.  The  decisions  in  Hyde  v.  Woods.  94  TJ.  S.  523,  24  L.  Ed.  2fr4, 
and  in  the  other  cases  dealing  with  the  question  of  membership  in  a  stock 
exchange  as  assets  in  bankruptcy,  have  shown  that  the  fact  that  the  con- 
sent of  some  outside  party  is  necessary  to  accomplish  an  effectual  transfer 
of  a  right  or  privilege  does  not,  in  the  language  of  the  principal  case,  "defeat 
the  claim  of  creditors  in  bankruptcy  to  realize  what  can  be  obtained  on  a 
transfer  if  made."  And  the  courts  cannot  close  their  eyes  to  the  fact  that 
the  license  confers  a  right  or  privilege  which  represents  an  investment  of 
the  bankrupt's  capital,  and  for  which  a  purchaser  can  be  found;  thus  giving 
to  the  bankrupt  himself  a  means  of  realizing  money  which  ought  in  justice 
and  equity  to  be  available  to  his  creditors.  As  remarked  by  a  learned  dis- 
trict judge:  "It  can  hardly  be  correct  to  hold  that  a  bankrupt's  creditors 
may  not  avail  themselves  of  the  fact  that  money  can  be  had  for  the  chance 
of  stepping  into  the  licensee's  place,  but  that  the  bankrupt  himself  may  make 
the  same  bargain,  and  put  the  money  safely  into  his  pocket.  The  license 
court  may  or  may  not  accept  the  buyer  as  the  bankrupt's  successor.  That 
is  the  buyer's  affair,  and  is  not  decisive  upon  the  point  now  being  consid- 
ered. He  buys  a  contingency,  and  buys  it  with  his  eyes  open;  but,  in  my 
opinion,  the  trustee  has  a  contingency  to  sell,  and  the  bankrupt  is  bound  to 
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execute  the  instruments  necessary  to  carry  out  the  sale."  In  re  Becker  (D. 
C.)  98  Fed.  407.  All  the  decisions  rendered  under  the  present  bankruptcy 
statute  have  accordingly  agreed  in  holding  that,  where  such  conditions  pre- 
vail In  regard  to  the  transferability  of  liquor  licenses  as  are  described  above, 
the  license  will  pass  to  the  trustee  in  bankruptcy  as  an  asset  of  the  estate, 
to  be  disposed  of  by  him  for  the  benefit  of  the  estate,  and  that  the  bank- 
rupt will  be  required  to  execute  such  papers  as  may  be  necessary  to  secure 
the  effectual  transfer  of  the  license  to  the  purchaser.  In  re  Brodbine  (D.  C.) 
93  Fed.  643;  In  re  Fisher  (D.  C.)  98  Fed.  89;  In  re  Becker,  Id.  407,  2  Nat. 
Bankr.  N.  245;   and  the  principal  case. 

Similar  questions  have  arisen  in  regard  to  franchises  to  construct  turnpike 
roads  and  collect  tolls  thereon,  or  to  run  ferries,  and  the  like.  Some  of  the 
cases  have  held  that  such  a  franchise  is  a  personal  trust  reposed  In  the 
grantee,  and  not  assignable,  either  at  forced  sale  or  by  voluntary  conveyance, 
without  the  consent  of  the  granting  party,  and,  consequently,  that  such  a 
franchise  will  not  pass  to  a  trustee  in  bankruptcy  as  property  of  the  bank- 
rupt's estate.  In  re  Scott  (D.  C.)  11  Fed.  133,  0  Sawy.  234.  But  other  cases 
have  taken  a  contrary  view,  holding  that  there  is  no  reason  why  such  a 
right  or  privilege  should  not  be  considered  as  coming  within  the  language 
of  the  bankruptcy  act.  Stewart  v.  Hargrove,  23  Ala.  429;  Lewis  v.  Intend- 
ant,  etc.,  of  Gainesville,  7  Ala.  85.  Still  other  cases  hold  that,  though  such 
a  franchise  is  a  personal  trust,  and  will  not  pass  by  operation  of  law  to  a 
trustee  in  bankruptcy,  yet,  if  an  actual  and  valid  transfer  of  it  is  made  by 
the  trustee,  with  the  acquiescence  and  co-operation  of  the  bankrupt,  and  is 
approved  and  accepted  by  the  grantors,  the  proceeds  will  be  available  to 
creditors  as  assets  of  the  bankrupt's  estate.  People  v.  Duncan,  41  CaL  507. 
If  these  questions  should  again  arise,  it  is  probable  that  they  would  be 
decided  in  accordance  with  the  rule  laid  down  in  regard  to  liquor  licenses; 
the  true  test  being  found  in  the  question  whether  the  franchise  or  right  is 
actually  transferable,  with  the  consent  of  the  authorities  and  without  any 
practical  difficulty,  and  whether  it  has  a  market  value  and  can  be  disposed 
of  by  sale. 

In  the  case  of  In  re  Gallagher,  16  Blatchf.  410,  Fed.  Gas.  No.  5,192,  it  was 
held  that  a  license  to  occupy  a  particular  stall  in  a  city  market,  for  which 
a  weekly  rental  was  paid,  which  license  was  revocable  at  the  pleasure  of 
the  city  authorities  and  could  not  be  assigned  to  another  person  without 
written  permission,  but  which  had  an  ascertainable  market  value  as  an  ar- 
ticle of  sale,  and  could,  in  point  of  fact,  be  transferred  without  any  prac- 
tical difficulty,  was  an  asset  in  the  hands  of  the  trustee,  and  that  the  court 
should  order  the  bankrupt  to  execute  a  transfer  of  the  license  to  the  trustee 
and  a  request  to  the  city  officer  to  assent  to  the  transfer,  so  that  the  trus- 
tee might  realize  the  sale  value  of  the  license  for  the  benefit  of  the  estate. 
And  a  similar  decision  has  been  made  on  the  same  state  of  facts  In  the  case 
of  In  re  Emrich  (D.  C.)  101  Fed.  231. 

8.  Franchises  of  Corporations. 

It  may  be  considered  somewhat  doubtful  whether  the  franchises  of  a 
corporation,  including  that  by  which  it  enjoys  corporate  existence,  are 
property  such  as  will  vest  in  its  trustee  in  bankruptcy,  and  which  may  be 
sold  by  him  In  the  administration  of  his  trust.  It  appears  that  the  bank- 
ruptcy law  of  1867  contemplated  an  affirmative  answer  to  this  question. 
For  No.  21  of  the  general  orders  framed  under  that  act  provided  that,  *1n 
making  sale  of  the  franchise  of  a  corporation,  it  may  be  offered  in  fractional 
parts  or  in  certain  numbers  of  shares  corresponding  to  the  number  of  shares 
in  the  bankrupt  corporation."  And  the  courts  accordingly  held  that  the 
franchises  of  the  corporation  vested  in  the  assignee  in  bankruptcy,  as  other 
property,  and  were  subject  to  sale  by  him.  Adams  v.  Railroad  Co..  1  Holmes, 
30,  4  N.  B.  R.  314,  Fed.  Cas.  No.  47;  Sweatt  v.  Same.  3  Cliff.  339,  5  N.  B. 
R.  234,  Fed.  Cas.  No.  13,684.  But  it  was  held  that  parties  who  purchase  the 
property  and  franchises  of  a  corporation  from  its  assignee  in  bankruptcy 
do  not  thereby  become  its  corporators  and  acquire  the  corporate  entity.  Metz 
v.  Railroad  Co.,  58  N.  Y.  61,  12  N.  B.  R.  551).  There  is  no  corresponding 
provision  in  the  present  statute  nor  in  the  new  general  orders.     But  It  is 
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enacted  that  the  trustee  in  bankruptcy  shall  be  vested,  by  operation  of  law, 
with  the  title  of  the  bankrupt  to  "property  which,  prior  to  the  filing  of  the 
petition,  he  could  by  any  means  have  transferred  or  which  might  have  been 
levied  upon  and  sold  under  judicial  process  against  him."  Bankr.  Act  1898, 
•§  70a,  clause  5.  And  "transfer,"  according  to  the  definitions  given  in  the 
first  section  of  the  law,  "shall  include  the  sale  and  every  other  and  different 
mode  of  disposing  of  or  parting  with  property,  or  the  possession  of  property, 
Absolutely  or  conditionally,  as  a  payment,  pledge,  mortgage,  gift,  or  secu- 
rity." Id.  8  It  clause  25.  Now,  it  is  a  general  rule,  settled  by  the  prepond- 
erance of  authority,  that  a  corporation  cannot  sell,  mortgage,  or  otherwise 
alienate  its  franchises,  particularly  the  franchise  of  corporate  existence,  un- 
less power  to  do  so  has  been  expressly  conferred  upon  it,  and,  consequently, 
that  such  franchises  are  not  subject  to  levy  and  sale  on  execution  to  satisfy 
the  debts  of  the  corporation.  But  this  rule  will  be  found  to  have  been  estab- 
lished, and  to  be  almost  exclusively  applied,  in  the  case  of  such  corporations 
as  have  duties  to  fulfill,  or  services  to  render,  towards  the  public,  where 
the  reason  for  the  rule  is  very  apparent.  Public  corporations,  properly  so 
•called,  are  not  subject  to  the  bankruptcy  law.  As  to  quasi  public  corpora- 
tions,—or  those  which  are  organized  for  purposes  of  private  gain  by  indi- 
viduals, though  they  serve  a  public  use,  or  render  service  to  the  public  gen- 
erally,—they  may  indeed  be  adjudged  bankrupt  in  a  proper  case;  and  it 
would  seem  that  their  franchises  might  be  sold  by  the  trustee  in  bank- 
ruptcy, provided  the  public  service  to  be  rendered  could  be  equally  well  per- 
formed by  any  purchaser,  and  did  not  involve  the  element  of  a  personal  trust. 
-See  In  re  Scott,  6  Sawy.  234.  11  Fed.  133.  In  the  Case  of  the  New  York 
A  W.  Water  Co.  (D.  O.)  98  Fed.  711,  the  opinion  Is  expressed  that  a  water- 
supply  company,  engaged  in  the  business  of  obtaining,  transporting,  and  sup- 
plying pure  water  for  municipal  and  domestic  use,  if  it  were  otherwise 
amenable  to  the  bankruptcy  law,  would  not  be  exempt  from  the  operation 
of  that  statute  on  the  ground  of  Its  being  a  quasi  public  corporation  and 
subserving  a  public  use,  if  its  franchise  is  assignable,  so  that  its  functions 
might  be  exercised  by  any  transferee  to  whom  its  powers  might  pass  through 
proceedings  in  bankruptcy.  As  to  purely  private  corporations,  it  Is  almost 
universally  the  case  that  their  franchises,  as  such,  have  little  or  no  pe- 
cuniary value.  Where,  however,  sucn  a  corporation  has  authority  to  mort- 
-gage  or  sell  its  franchises,  they  would  seem  to  come  clearly  within  the 
description  of  property  vesting  in  the  trustee  under  the  bankruptcy  law. 

H.  CAMPBELL   BLACK. 


(104  Fed.  2.) 

AMERICAN  SUGAR  REFINING  CO.  v.  CITY  OF  NEW  ORLEANS. 

(Circuit  Court  of  Appeals,  Fifth  Circuit.     May  29,  1900.) 

No.  920. 

Circuit. Courts  op  Appeals— Jurisdiction— Cases  Involving  Federal  Ques- 
tion. 

Where  the  controlling  question  in  a  case  involves  the  construction  and 
application  of  the  constitution  of  the  United  States,  the  circuit  court  of  ap- 
peals should  decline  to  take  jurisdiction,  although  the  question  was  not 
raised  by  the  plaintiffs  pleading,  and  the  jurisdiction  of  the  circuit  court 
was  not  dependent  upon  it. 

McCormick,  Circuit  Judge,  dissenting. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Louisiana. 

Charles  Carroll  and  J.  W.  Carroll,  for  plaintiff  in  error. 

Samuel  L.  Gilmore  and  C.  H.  La  Villebeuvre,  for  defendant  in  error. 
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Before  PARDEE,  McCOEMICK,  and  SHELBY,  Circuit  Judges. 

PER  CURIAM.  This  cause,  as  presented  and  decided  in  the  circuit 
court,  is  one  in  which  the  constitution  and  laws  of  the  state  of 
Louisiana  are  claimed  to  be  in  contravention  of  the  constitution  of  the 
United  States;  and  therefore,  by  the  fifth  section  of  the  act  of  March 
3, 1891  (26  «Stat  826),  jurisdiction  is  conferred  upon  the  supreme  court 
to  review  by  direct  appeal  the  final  judgment  of  the  circuit  court 
therein  rendered.  Penn  Mut.  Life  Ins.  Co.  v.  Citv  of  Austin,  168  U.  S. 
685,  18  Sup.  Ct.  223,  42  L.  Ed.  626;  City  of  Walla  Walla  v.  Walla 
Walla  Water  Co.,  172  U.  S.  1,  19  Sup.  Ct.  77,  43  L.  Ed.  341.  Aa 
presented  on  this  writ  of  error,  the  controlling  question  involves  the 
construction  and  application,  of  the  constitution  of  the  United  States, 
and  we  are  of  opinion  that  we  should  dismiss  this  writ  of  error  on-  the 
authority  of  Carter  v.  Roberts,  20  Sup.  Ct.  713,  Adv.  S.  U.  S.  713,  44 
L.  Ed.  861,  and  Railroad  Co.  v.  Thiebaud,  20  Sup.  Ct.  822,  Adv.  S.  U.  S. 
822,  44  L.  Ed.  911  (both  recently  decided  by  the  supreme  court  of  the 
United  States),  and  City  of  Macon  v.  Georgia  Packing  Co.,  60  Fed. 
781,  9  C.  C.  A.  262,  Railroad  Co.  v.  Adams,  93  Fed.  852,  35  C.  C.  A. 
635,  and  City  of  Dawson  v.  Columbia  Avenue  Saving  Fund,  SafeDe- 
posit,  Title  &  Trust  Co.  (heretofore  decided  in  this  court)  42  C.  C.  A. 
258,  102  Fed.  200.  The  writ  of  error  herein  is  dismissed,  with  costs^ 
but  without  prejudice  to  any  right  the  parties  may  have  to  sue  out 
a  writ  of  error  from  the  supreme  court  of  the  United  States. 

McCORMICK,  Circuit  Judge  (dissenting).  The  city  of  New  Or- 
leans, through  its  treasurer,  proceeded  in  the  civil  district  court  of  the 
parish  of  Orleans  to  recover  of  the  American  Sugar  Refining  Company 
the  sum  of  $6,250  claimed  to  be  due  for  license  for  conducting  the  busi- 
ness of  refining  sugar  in  the  city  of  New  Orleans  for  the  year  1899- 
The  case  was,  on  petition  of  the  defendant  company  (the  plaintiff  in 
error),  removed  from  the  state  court  to  the  United  States  circuit  court. 
The  original  proceeding  in  the  state  court  was  instituted  by  rule,  as- 
authorized  by  law;  but  on  motion  to  reform  pleading  in  the  United 
States  circuit  court  the  city  withdrew  its  application  for  an  injunction 
and  its  claim  for  a  lien,  and  filed  on  the  law  side  of  the  court  an  ordi- 
nary petition  for  a  moneyed  demand.  The  petition  for  removal  from 
the.  state  court  to  the  United  States  court  recites  that  the  controversy- 
is  between  citizens  of  different  states;  that  the  American  Sugar 
Refining  Company,  at  the  time  of  the  commencement  of  the  suit,  was, 
and  still  is,  a  citizen  of  the  state  of  New  Jersey,  and  that  the  plaintiff, 
the  city  of  New  Orleans,  was  then,  and  still  is,  a  citizen  of  the  state 
of  Louisiana.  In  the  state  court  the  plaintiff's  pleading  raised  no- 
federal  question,  and  the  defendant  therein  was  compelled  to  ground 
its  motion  for  removal  on  the  diverse  citizenship  of  the  parties.  On 
that  ground  the  circuit  court  took  jurisdiction.  In  that  court  the  de 
fendant,  by  its  pleadings,  presented  the  federal  questions  involved  in 
the  case,  of  which  the  court  then  acquired  jurisdiction.  There  were 
other  issues  involved.  There  may  have  been  no  dispute  or  real  ques- 
tion in  reference  to  these  other  issues.     The  circuit  court  gave  judg- 


Digitized  by  VjOOQIC 


AMERICAN    SUGAR    REFINING    CO.  V.  CITY    OF  NEW    ORLEANS.        395* 

ment  for  the  city  of  New  Orleans,  and  the  American  Sugar  Refining 
Company  sued  out  this  writ  of  error. 

With  the  utmost  deference  to  the  opinion  of  the  majority  of  the 
court,  I  submit  that  this  case  is  not  within  the  authority  of  City 
of  Macon  v.  Georgia  Packing  Co.,  60  Fed.  781,  9  C.  C.  A.  262,  in  which 
case  this  court  said: 

"As  the  parties  are  all  citizens  of  the  same  state  and  district,  the  jurisdic- 
tion of  the  court  below  rests  entirely  upon  the  case  as  one  arising  under  the- 
constitution  of  the  United  States." 

For  the  same  reason  it  appears  to  me  that  the  instant  case  is  not 
within  the  authority  of  Railroad  Co.  v.  Adams,  93  Fed.  852,  35  C.  C.  A. 
635,  in  which  cases  it  is  said : 

"In  one  of  these  cases— the  last  one  stated— the  jurisdiction  of  the  circuit 
court  is  dependent  alone  on  the  sufficiency  of  the  bill  in  presenting  these  fed- 
eral constitutional  questions;  and,  if  the  court  arranges  the  parties  in  the- 
other  two  cases  according  to  their  respective  Interests,  they  would  probably 
also  be  dependent  on  the  subject-matter  of  the  suits  for  jurisdictional  aver- 
ments." 

In  Carter  v.  Roberts,  20  Sup.  Ct.  713,  Adv.  S.  U.  S.  713,  44  L.  Ed. 
861,  it  was  held  that  in  all  of  the  cases  which  are  controlled  by  the 
construction  or  application  of  the  constitution  of  the  United  States  a 
direct  appeal  lies  to  the  supreme#court,  and  that,  if  such  cases  are  car- 
ried to  the  circuit  courts  of  appeals,  those  courts  may  decline  to  take 
jurisdiction;  or,  where  such  construction  or  application  is  involved, 
they  may  certify  the  constitutional  question,  and  afterwards  proceed 
to  judgment,  or  may  decide  the  whole  case  in  the  first  instance.  The 
plaintiff  in  the  circuit  court  did  not  rest  its  right  to  recover  on  any 
construction  or  application  of  the  constitution  of  the  United  States.. 
Its  case  was  founded  on  an  ordinance  of  the  city  resting  for  its  sup- 
port on  the  statute  and  constitution  of  the  state  of  Louisiana.  The 
defendant,  by  its  pleas,  could  not,  by  admitting  the  claims  of  the 
plaintiff  in  the  circuit  court,  except  so  far  as  they  were  affected  by  the 
constitution  of  the  United  States,  and  urging  its  claim  to  the  protec- 
tion of  the  United  States  constitution,  oust  the  jurisdiction  of  this 
court  to  pass  upon  the  case  as  made  by  the  plaintiff.  It  therefore  ap- 
pears to  me  that  the  most  that  can  be  claimed  under  the  authority 
of  Carter  v.  Roberts  is  that  the  circuit  court  of  appeals  may  decline 
to  take  jurisdiction,  or  it  may  certify  the  constitutional  question,  and 
afterwards  proceed  to  judgment,  or  it  may  decide  the  whole  case  in 
the  first  instance.  Granting,  arguendo,  that  the  authority  of  the 
case  of  Carter  v.  Roberts  goes  to  that  extent,  and  can  be  relied  upon 
to  justify  this  court  in  declining  to  take  jurisdiction,  it  appears  to  me 
that  it  is  equal  authority  for  the  proposition  that  this  court  may  de- 
cide the  whole  case  in  the  first  instance;  and,  if  it  may,  I  respectfully 
submit  that  in  this  case  it  should.  The  plaintiff  in  error  has  invoked 
the  jurisdiction  of  this  court  by  suing  out  the  writ.  The  defendant 
in  error  does  not  question  it.  I  therefore  am  unable  to  concur  in  the 
judgment  of  the  majoritv.  I  also  think  niv  position  is  supported  by 
the  cases  of  U.  S.  v.  Jahn,  155  U.  S.  109,  15  Sup.  Ct.  39,  39  L.  Ed.  87; 
New  Orleans  v.  Benjamin,  153  U.  S.  411, 14  Sup.  Ct.  905,  38  L.  Ed.  704; 
Horner  v.  U.  S.,  143  U.  S.  570,  12  Sup.  Ct.  522,  36  L.  Ed.  266;  and 
Green  v.  Mills,  16  C.  C.  A.  516,  69  Fed.  852. 
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(104  Fed.  5.) 

-GUARANTEE  TRUST  &  SAFE-DEPOSIT  CO.  T.  DELTA  &  PINE-LAXD 

CO.  et  al. 

(Orcuit  Court  of  Appeals,  Fifth  Circuit    May  30,  1900.) 

No.  913. 

1.  Quieting  Title— Title  op  Complainant  to  Support  Suit. 

Although  one  out  of  possession  may  be  authorized,  under  a  state  stat- 
ute, to  bring  an  action  in  a  federal  court  to  quiet  title  or  remove  a  cloud, 
it  is  essential  to  his  right  to  relief  that  he  established  the  legal  title  in 
himself. 

•$.  Courts— Jurisdiction  to  Convey  Real  Estate— Lands  in  Another  State, 

While  a  federal  court  of  equity  may  compel  a  conveyance  of  lands 

in  another  state  by  a  decree  in  personam  against  a  party  who  holds  the 

title,  it  has  no  jurisdiction  to  itself  transfer  the  title  to  such  lands  by 

a  sale  and  conveyance  made  through  its  master  or  commissioner. 

1*.  Equity— Laches— Suit  to  Remove  Cloud  on  Title. 

Where  the  defendants,  in  a  suit  in  a  federal  court  to  quiet  the  title 
to  unoccupied  lands  and  for  the  cancellation  of  certain  conveyances  as 
clouds  upon  complainant's  title,  claim  through  conveyances  based  upon 
sales  for  taxes,  some  of  which  were  executed  25  years  before  the  com- 
mencement of  the  suit,  and  the  latest  9  years  before,  the  court  will 
refuse  relief  to  the  complainant  on  tUe  ground  of  laches,  without  regard 
to  the  state  statute  of  limitations,  and  although  fraud  is  charged,  where 
no  adequate  excuse  is  shown  for  the  delay. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  Mississippi. 

The  court  adopts,  with  some  changes  and  modifications,  the  statement  of 
the  case  prepared  by  counsel  for  the  Delta  &  Pine-Land  Company. 

Tne  Guarantee  Trust  &  Safe-Deposit  Company  filed  the  bill  in  equity  in 
this  case  on  March  4,  1898,  in  the  United  States  circuit  court  for  the  West- 
ern division  of  the  Southern  district  of  Mississippi,  against  the  Delta  &  Pine- 
Land  Company,  the  Yazoo  &  Mississippi  Valley  Railroad  Company,  the  Delta 
Development  Company,  and  others.  This  proceeding  involves  the  question 
•of  the  titles  to  the  lands  in  controversy,  consisting  of  many  large  tracts  of 
wild  and  unoccupied  timber  lands  situated  in  several  counties  of  the  state  of 
Mississippi.  The  appellant  claims  that  its  title  to  all  the  lands  in  contro- 
versy is  paramount,  and  insists  that  the  claims  of  title  made  by  the  appel- 
lees, respectively,  are  simply  clouds  upon  its  title,  and  should  be  canceled  and 
annulled.  The  appellees  claim  different  tracts  of  lands  in  severalty,  but  their 
titles  are  all  derived  through  a  common  source.  To  this  bill  the  appellees, 
the  Delta  &  Pine-Land  Company,  the  Yazoo  &  Mississippi  Valley  Railroad 
Company,  and  the  Delta  Development  Company,  filed  general  demurrers.  The 
original  bill  was  then  amended,  and  the  demurrers  were  applied  to  the  bill 
as  amended.  The  circuit  court  sustained  the  demurrers,  and,  ttie  complain- 
ant declining  to  further  amend  its  bill,  the  original  and  the  amended  bills 
were  dismissed,  from  which  decree  the  present  appeal  was  taken. 

The  Appellant's  Claim  of  Title. 

It  appears  from  the  statements  of  the  bill  that  these  lands  were  donated 
"to  the  state  of  Mississippi  by  the  act  of  congress  of  September  28,  1850. 
Between  the  years  1854  and  1860  they  were  sold  and  conveyed  by  the  state 
to  J.  C.  Grifllng,  Jacob  Thompson,  and  others.  On  November  23,  1859,  the 
Memphis,  Holly  Springs  &  Mobile  Railroad  Company  was  incorporated  by 
the  state  of  Mississippi.  The  company  was  only  authorized  to  own  land 
necessary  for  the  use  of  the  road,  except  that  it  might  hold  lands  conveyed 
to  it  by  way  of  security  for  or  in  satisfaction  of  debts,  or  by  donation,  for 
.a  period  not  exceeding  five  years  after  the  completion  of  the  road.    By  the 
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nineteenth  section  of  its  charter,  the  property  of  the  company  was  exempted. 
from  taxation  until  the  completion  of  its  road,  provided  the  work  of  con- 
struction was  commenced  within  two  years,  and  completed  within  ten  years, 
from  the  date  of  the  passage  of  the  act    By  section  twenty-one  of  said  act, 
the  work  of  construction  was  to  be  commenced  within  three,  and  completed 
within  twelve,  years  from  the  passage  of  the  act    Similar  statutes  incor- 
porating said  company  were  passed  by  the  states  of  Tennessee  and  Alabama. 
On  February  20,  1867,  the  act  of  September  28,  1859,  was  revived  by  the 
legislature  of  the  state  of  Mississippi,  and  the  name  of  the  company  changed 
to  the  Memphis,  Holly  Springs,  Okolona  &  Selma  Railroad  Company.    This 
act  authorized  the  company  to  acquire  and  own  lands  within  five  miles  of  its- 
road,  provided  they  were  acquired  by  subscriptions  for  stock.    On  Decem- 
ber 31,  1868,  the  Selma,  Marion  &  Memphis  Railroad  Company  was  incor- 
porated by  the  state  of  Alabama,  and  within  three  years  began  the  construc- 
tion of  its  road.    On  July  21,  1871,  the  Mississippi  legislature  passed  an  act 
changing  the  name  of  the  Memphis,  Holly  Springs,  Okolona  &  Selma  Railroad 
Company  to  the  Selma,  Marion  &  Memphis  Railroad  Company,  and  author- 
ized the  company  to  receive  lands  located  anywhere  in  the  state  in  subscrip- 
tion to  its  stock..   The  Alabama,  Tennessee,  and  Mississippi  companies  were 
afterwards  consolidated  under  the  name  of  the  Selma,  Marion  &  Memphis- 
Railroad  Company.    In  the  year  1871  the  lands  in  controversy  were  sold  and 
conveyed  by  Grifling,  Thompson,  and  others  to  the  Selma,  Marion  &  Memphis 
Railroad  Company  in  subscription  to   stock.    Prior  to  the  transfer  of  the 
lands  to  the  railroad  company  by  Grifflng,  Thompson,  and  associates,  they 
had  been  sold  for  the  nonpayment  of  state  and  county  taxes,  and  bought 
by  the  state  in  the  years  1860,  1861,  1862,  1864,  1866,  and  1868.    On  March 
16,  1872,  the  Mississippi  legislature  passed  an  act  providing  that  the  auditor 
of  the  state  should  convey,  for  two  cents  per  acre,   all  the  lands  which, 
had  been  acquired  by  the  said  railroad  company  from  Grifflng,  Thompson, 
and  others,  and  which  were  then  held  by  the  state  under  sales  for  taxes, 
noon  the  condition  that  25  miles  of  the  road  was  completed.    And  it  pro- 
Tided,  further,  that,  where  the  lands  were  held  or  claimed  by  any  of  the- 
leree  boards,   the  levee  boards  should  arrange  for  the  payment   in   levee 
bonds  of  any  levee  taxes  that  were  due  on  the  lands.    On  March  18,  1873, 
the  auditor  of  the  state  conveyed  these  lands  to  the  Selma,  Marlon  &  Memphis 
Railroad   Company,   finding  that  said   railroad   company  had   acquired   said 
lands  from  the  original  owners,  and  had  constructed  25  miles  of  its  road. 
On  March   18,   1871,   the  three  railroad   companies   having  consolidated   as 
stated,  the  consolidated  company,  to  wit,  the   Selma,   Marion  &   Memphis 
Railroad  Company,  executed  a  mortgage  on  its  railroad  franchises  and  equip- 
ment and  also  on  these  detached  lands,  to  secure  a  bonded  debt  of  $4,400,000. 
On  December  18,  1874,  Luke  P.  Blackburn,  one  of  the  holders  of  the  mort- 
gage bonds,  for  himself  and  the  other  mortgage  creditors,  filed  a  bill  to  fore- 
close this  mortgage  In  the  United  States  circuit  court  for  the  Western  dis- 
trict of  Tennessee.    On  June  8,  1879,  a  decree  was  made  in  said  proceed- 
ing, under  which,  on  June  1,  1880,  the  railroad  proper  and  its  equipment, 
with  all  the  franchises  of,  the  railroad  company,  was  sold,  and  purchased 
by  J.  J.  Busby  and  other  persons  associated  with  him,  who  soon  afterwards 
organized  themselves,  under  the  Mississippi  statute  of  March  16,  1877,  as  the- 
Memphis,  Selma  &  Brunswick  Railroad  Company.    A  decree  was  afterwards 
made  on  July  24,  1883,  by  the  United  States  circuit  court  at  Memphis,  in  the 
foreclosure  proceeding,  for  the  sale  of. these  lands,  and  at  said  sale,  made 
in  front  of  the  federal  building  in  the  city  of  Memphis,  by  the  proper  offi- 
cer! of  the  court,  the  Memphis,  Selma  &  Brunswick  Railroad  Company  be- 
came the  purchaser,  to  which  a  deed  therefor  was  properly  executed  and 
delivered,  and  the  sale  and  the  deed  executed  thereunder  were  duly  ratified 
•nd  confirmed  by  the  court.    On  February  10,  1884,  Jacob  Thompson  and 
others  filed  a  bill  in  equity  in  the  United  States  court  a»  Oxford,   Miss., 
against  the  Memphis,  Selma  &  Brunswick  Railroad  Company,  and  under  this 
proceeding  these  lands  were  sold  and  purchased  by  Martin  Kelly,  O.  H.  P. 
Piper,  W.   P.  Dunivant,   and   others.    These  purchasers  then   conveyed  the* 
lands  to   the   Memphis,   Birmingham    &   Atlantic   Railroad    Company.    The- 
Memphis,  Selma  &  Brunswick  Railroad  Company  afterwards  conveyed  the- 
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lands  to  the  appellant,  in  discbarge  of  an  indebtedness  amounting  to  more 
than  $G00,000,  and  also  procured  a  quitclaim  deed  to  be  made  to  the  ap- 
pellant by  the  Memphis,  Birmingham  &  Atlantic  Railroad  Company.  It  is 
thus  seen  that  the  appellant  claims  title  to  the  lands  in  controversy  through 
the  Selma,  Marion  &  Memphis  Railroad  Company,  and  through  the  Memphis, 
Selma  &  Brunswick  Railroad  Company,  the  purchaser  at  the  sale  made  under 
the  decree  of  the  United  States  circuit  court  for  the  Western  district  of 
Tennessee. 

The  Titles  of  the  Appellees. 

The  averments  of  the  bill  in  respect  to  the  claim  of  title  of  the  appellees 
are  not  clear  and  specific,  but  the  following  facts  relating  to  their  titles 
may  be  gathered  from  the  statements  of  the  amended  bill:  In  paragraph  8 
of  the  amended  bill  it  is  stated  that  the  larger  part  of  these  lands  had  been 
sold  at  tax  sales  and  purchased  by  the  state  In  the  years  1860,  1861,  1862, 
1864,  1866,  and  1868.  And  it  is  also  stated  in  this  paragraph  that  a  small 
portion  of  the  lands  had  been  sold  at  levee  tax  sales  to  the  levee  boards. 
This  is  explained  more  fully  in  the  fourteenth  paragraph  of  the  amended 
bill,  which  states,  in  effect,  that  the  defendants  claim  as  tjieir  source  of  title 
that  all  the  lands  were  sold  at  liquidating  levee  tax  sales,  made  at  differ- 
ent times  from  the  year  1858  to  the  year  1873,  and  were  struck  off  to  the 
~board  of  levee  commissioners.  These  titles  were  subsequently  acquired  by 
purchase  from  the  liquidating  levee  commissioners,  severally,  by  B.  C.  Gor- 
don and  the  Memphis  &  Vicksburg  Railroad  Company,  at  a  sale  made  under 
a.  decree  rendered  by  the  chancery  court  of  Hinds  county  in  the  suit  of  Green 
against  Gibbs  et  al.  The  lands  purchased  by  E.  C.  Gordon  were  afterwards 
bought  by  the  Delta  &  Pine-Land  Company,  and  those  purchased  by  the  Mem- 
phis &  Vicksburg  Railroad  Company  were  subsequently  acquired  by  the  Yazoo 
&  Mississippi  Valley  Railroad  Company.  The  other  defendants  in  the  case 
purchased  the  lands  claimed  by  them,  respectively,  from  the  Delta  &  Pine- 
Land  Company  and  the  Yazoo  &  Mississippi  Valley  Railroad  Company.  The 
lands  were  sold  by  Gibbs  and  Hemmlngway,  liquidating  levee  commission- 
ers, under  the  decree  of  the  chancery  court  of  Hinds  county,  Miss.,  In  the 
above-mentioned  equity  suit  brought  by  Joshua  Green  and  others  against 
said  commissioners.  The  purpose  of  the  proceeding,  which  was  begun  prior 
to  the  year  1884,  was  to  enforce  the  payment  of  the  liquidating  levee  bonds 
Issued  under  the  act  of  February  13,  1867,  by  a  sale  of  these  lands  then  held 
in  trust  by  the  liquidating  levee  commissioners  for  the  security  of  the  bonds 
under  the  terms  of  said  act.  The  lands  were  sold  in  1875  for  the  general 
state  and  county  taxes  of  the  year  1874,  under  the  act  of  March  1,  1875,  com- 
monly known  as  the  "Abatement  Act,"  and  were  bought  in  by  the  state.  All 
the  lands  were  again  sold  at  tax  sales  in  the  year  1883  for  the  general 
current  state  and  county  taxes  of  the  year  1882,  and  were  purchased  by  the 
state.  On  March  14,  1884,  an  act  was  passed  by  the  legislature  of  the  state 
giving  the  purchasers  from  the  liquidating  levee  commissioners  under  the  de- 
cree in  the  case  of  Green  against  Gibbs  and  Hemmingway,  liquidating  levee 
commissioners,  an  exclusive  option  to  purchase  said  lands  from  the  state 
within  12  months  from  the  date  of  the  passage  of  the  act,  upon  payment 
of  the  taxes  due  on  the  lands.  Under  this  statute  the  lands  were  sold  and 
conveyed  by  the  state  to  the  vendors  of  the  defendants.  On  March  2,  1888, 
an  act  was  passed  by  the  legislature  of  Mississippi  for  the  benefit  of  the  pur- 
chasers under  the  decree  in  the  case  of  Green  against  Gibbs  and  Hemmlng- 
way, providing,  among  other  things,  that  the  auditor  should  execute  deeds 
from  the  state  to  said  purchasers  from  the  liquidating  levy  commissioners,  upon 
payment  of  the  taxes  which  accrued  subsequent  to  their  said  purchase,  which 
should  convey  the  title  to  the  lands,  and  have  the  effect  of  releasing  all 
taxes  which  accrued  prior  to  the  purchase  under  said  decree,  and  that  any 
error  or  miscalculation  of  the  auditor  should  not  have  the  effect  of  invalidating 
the  title,  but  that  the  land  should  be  liable  for  any  such  deficiency  in  the 
amount  stated.  The  deed  of  the  auditor  of  the  state  was  made  prima  facie 
evidence  of  the  validity  of  the  title  to  the  land  conveyed.  After  July  1.  1888. 
deeds  were  made  by  the  auditor  to  the  appellees  under  the  provisions  of 
this  act 
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T.  D.  Young,  for  appellant 

Edward  Mayes,  Frank  Johnston,  and  T.  A.  Mc Willie,  for  appellees. 

Before  PARDEE  and  SHELBY,  Circuit  Judges,  and  MAXEY, 
District  Judge. 

MAXEY,  District  Judge  (after  stating  the  facts  as  above).  The 
questions  submitted  for  our  determination  arise  upon  the  ruling  of 
the  circuit  court  in  sustaining  the  demurrers  interposed  by  the  ap- 
pellees to  the  original  and  amended  bills  of  complaint.  The  fourth 
cause  of  demurrer  assigned  by  the  appellees  claims  that  the  sale 
made  under  the  decree  of  the  United  States  circuit  court  for  the 
Western  district  of  Tennessee  was  void  because  the  court  was  with- 
out jurisdiction  to  order  the  sale  of  lands  situated  within  the  state 
of  Mississippi.  The  appellant,  as  a  subsequent  purchaser  of  the 
lands,  relies  upon  the  deed  which  was  executed  pursuant  to  the  Ten- 
nessee decree  as  an  indispensable  link  in  its  chain  of  title.  It  is 
obvious,  therefore,  that  if  that  deed  did  not  pass  the  legal  title,  the 
appellant  is  without  standing  in  court;  for  although,  under  the  laws 
of  Mississippi  (Code  1892,  §  500),  a  bill  may  be  maintained  in  the  cir- 
cuit court  of  the  United  States  by  a  person  not  in  possession  against 
another  who  is  also  out  of  possession,  as  is  the  case  here,  "still  this 
does  not  make  the  complainant's  rights  any  the  less  dependent  up- 
on title  in  him,  nor  does  it  put  him  in  a  position  to  have  a  cloud 
removed  from  a  title  which  has  no  existence."  Dick  v.  Foraker, 
155  U.  S.  415, 15  Sup.  Ct.  124,  39  L.  Ed.  201.  In  Holland  v.  Challen, 
110  U.  S.  25,  3  Sup.  Ct.  501,  28  L.  Ed;  56,  it  was  said:  "Undoubt- 
edly, as  a  foundation  for  the  relief  sought,  the  plaintiff  must  show 
that  he  has  a  legal  title  to  the  premises;"  and  in  Frost  v.  Spitlev, 
121  U.  S.  557,  7  Sup.  Ct.  1132,  30  L.  Ed.  1012:  "The  necessary  con- 
clusion is  that  Spitlev,  not  having  the  legal  title  of  the  lots  in  ques- 
tion, cannot  maintain  his  bill  for  the  purpose  of  removing  a  cloud 
on  the  title." 

It  is  shown  by  the  bill  that  the  proceeding  in  the  United  States 
circuit  court  for  the  Western  district  of  Tennessee  was  instituted  by 
Luke  P.  Blackburn  against  the  Selma,  Marion  &  Memphis  Railroad 
Company.  That  company  had  issued  interest-bearing  bonds  amount- 
ing to  |4,400,000  for  the  purpose  of  constructing,  equipping,  and  put- 
ting in  operation  its  line  of  railway  contemplated  to  extend  into  the 
states  of  Tennessee,  Alabama,  and  Mississippi;  and,  to  secure  the 
payment  of  the  bonds,  it  duly  executed,  on  the  18th  day  of  March, 
1871,  a  mortgage,  conveying  to  trustees  "all  its  rights  and  fran- 
chises, together  with  all  property  and  real  estate,  its  depots,  ware- 
houses, roadbeds,  and  all  and  every  description  of  property,  real  and 
personal,  which  it  then  owned,  or  might  thereafter  acquire,  either  by 
donation,  subscription,  or  purchase."  The  lands  in  controversy, 
which  were  wild,  outlying  lands,  situated  in  several  counties  of  the 
state  of  Mississippi,  and  which  had  been  conveyed  to  the  railroad 
company  by  stockholders  in  payment  of  their  subscriptions  to  the 
capital  stock  of  the  company,  were  embraced  in  the  mortgage  exe- 
cuted as  above  mentioned  to  trustees.    As  one  of  the  bondholders, 
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Blackburn  filed  his  bill  on  behalf  of  himself  and  others  on  December 
18,  1874,  and  the  trustees  in  the  mortgage  and  all  proper  and  nec- 
essary parties  were  brought  before  the  court.    On  the  3d  day  of 
June,  1879,  a  decree  of  foreclosure  was  passed,  under  and  by  virtue  of 
which,  on  June  1, 1880,  "all  the  rights,  franchises,  roadbeds,  depots, 
and  equipments  of  the  road  were  sold  and  bought  by  J.  J-  Busby" 
and  associates.    But  the  lands  in  controversy  were  not  included  in 
this  sale.    "After,"  it  is  alleged  in  the  amended  bill,  "all  proper  in- 
terlocutory orders  and  decrees  had  been  regularly  taken  and  entered 
in  the  case,  to  wit,  on  the  24th  day  of  July,  1883,  a  decree  was  duly 
entered  in  said  cause,  under  and  by  which  the  lands  acquired  by  the 
Selma,  Marion  &  Memphis  Railroad  Company  [the  same  as  involved 
herein]  were,  after  due  advertisement,  sold  in  legal  subdivisions  by 
the  proper  officers  of  the  court  in  front  of  the  federal  court  building 
in  the  city  of  Memphis,  and  were  bought  by  the  said  Memphis,  Sel- 
ma &  Brunswick  Railroad  Company,  to  whom  a  deed  therefor  was 
properly  executed  and  delivered,  and  which  sale  and  deed  there- 
under was  confirmed  by  proper  order  of  the  court."     It  is  not  dis- 
tinctly alleged  what  officer  of  the  court  sold  the  lands.     Counsel  for 
the  appellant,  on  page  2  of  his  brief,  states  that  the  sale  was  made 
by  the  clerk  of  the  court;  but,  as  such  sales  are  ordinarily  made  in 
chancery  suits  by  a  master  or  commissioner,  the  natural  meaning 
of  the  allegation,  that  the  lands  were  "sold  by  the  proper  officers  of 
the  court,"  would  be  that  the  sale  was  effected  by  the  officers  usu- 
ally authorized  to  make  it,  to  wit,  a  master  or  commissioner.    And 
it  may  be  said  that  "a  sale  made  by  a  special  master,  under  the 
direction  of  a  court  of  chancery,  is  not  a  sale  made  by  either  of  the 
parties  to  the  litigation  or  under  his  direction.    The  master  is  a  rep- 
resentative of  the  court,  as  a  marshal  or  sheriff  is  in  an  action  at 
law.    He  is  not  under  the  control  of  either  party.    He  is  pot  the 
agent  of  either  to  make  the  sales."    Mining  Co.  v.  Mason,  145  U.  S. 
361,  362,  12  Sup.  Ct.  887,  36  L.  Ed.  732,  citing  authorities. 

It  will  thus  be  observed  that  the  decree  in  Blackburn  v.  Railroad 
Co.  (C.  C.)  3  Fed.  689,  did  not  operate  directly  upon  the  trustees  or 
the  railroad  company,  by  requiring  conveyances  to  be  made  by  them, 
but,  partaking  of  the  nature  of  a  proceeding  in  rem,  it  acted  im- 
mediately upon  the  property,  and  was  to  be  executed  through  the 
instrumentality  of  independent  officers  appointed  by  the  court.  A 
writ  of  assistance,  issued  by  the  court  in  Tennessee  to  put  the  pur- 
chaser at  the  sale  made  by  the  master  in  possession  of  the  property, 
would  be  wholly  inoperative,  because  such  process  could  have  no 
extraterritorial  effect.  Toland  v.  Sprague,  12  Pet.  300,  9  L.  Ed. 
1093;  Picquet  v.  Swan,  5  Mason,  40,  Fed.  Cas.  No.  11,134;  Ex  parte 
Graham,  3  Wash.  C.  C.  456,  Fed.  Cas.  No.  5,657;  Chittenden  v.  Dar- 
den,  2  Woods,  437,  Fed.  Cas.  No.  2,688;  Walker  v.  Lea  (C.  C.)  47 
Fed.  645.    See,  also,  Pennoyer  v.  Neff,  95  U.  S.  714,  24  L.  Ed.  565. 

Notwithstanding  the  want  of  power  in  a  court  of  one  state  to  de- 
liver by  its  process  the  possession  of  land  in  another,  it  is  neverthe- 
less a  recognized  and  accepted  doctrine  that  a  court  of  equity,  sit- 
ting in  a  state  and  having  jurisdiction  of  the  person,  may  decree  a 
conveyance  by  him  of  land  in  another  state,  and  may  enforce  the 
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decree  by  process  against  the  defendant.  Mailer  v.  Dows,  94  U.  S. 
449,  24  L.  Ed.  207;  Massie  v.  Watts,  6  Cranch,  148,  3  L.  Ed.  181; 
Pennoyer  v.  Neff,  supra.  In  the  case  of  Massie  v.  Watts,  6  Cranch, 
at  page  159,  and  3  L.  Ed.,  at  page  186,  Mr.  Chief  Justice  Marshall, 
after  reviewing  the  English  decisions,  announced  the  general  doctrine 
in  the  following  language:  "Upon  the  authority  of  these  cases,  and 
of  others  which  are  to  be  found  in  the  books,  as  well  as  upon  general 
principles,  this  court  is  of  opinion  that  in  a  case  of  fraud  or  trust 
or  breach  of  contract  the  jurisdiction  of  a  court  of  chancery  is  sus- 
tainable wherever  the  person  be  found,  although  lands  not  within  the 
jurisdiction  of  that  court  may  be  affected  by  the  decree."  In  such 
cases  the  decree  operates  upon  the  person,  not  upon  the  thing,  and 
the  person  is  required  to  execute  it  under  the  pains  and  penalties  of 
contempt  for  disobedience.  Where,  however,  it  is  sought  by  the  de- 
cree to  effect  a  transfer  of  the  title  to  land  lying  within  another 
jurisdiction,  by  directing  its  sale  by  a  master,  who  is  not  clothed  with 
the  title,  the  decree  in  such  case  operates  upon  the  thing,  and  does 
not  devest  the  title  of  the  owner;  the  master  being,  as  we  have  seen, 
a  mere  representative  of  the  court,  not  under  the  control  of  either 
party,  nor  the  agent  of  either  to  make  the  sale.  In  the  case  last 
mentioned  the  deed  is  simply  inoperative  to  pass  the  title;  for,  to 
judicially  devest  the  title  to  real  estate  out  of  one  person  and  place 
it  in  another,  the  holder  of  the  title  must  be  before  the  court,  and 
the  decree  must  operate  upon  the  person  by  requiring  him  to  make 
the  conveyance.  This  principle  is  elementary,  and  should  have  spe- 
cial application  to  decrees  rendered  by  the  courts  of  one  state  authoriz- 
ing the  transfer  of  title  to  lands  lying  within  the  limits  of  another 
state 

In  Watts  v.  Waddle,  6  Pet.  389,  8  L.  Ed.  437,  the  facts,  briefly  stat- 
ed, were  as  follows:  Watts,  in  order  to  obtain  the  legal  title  to  a 
tract  of  land  claimed  by  Robert  Powell's  heirs,  instituted  a  suit  in 
chancery  in  the  United  States  circuit  court  for  Kentucky  against  the 
heirs,  and  obtained  a  decree  for  the  land.  In  pursuance  of  the  decree, 
a  commissioner  appointed  by  the  court  executed  to  Watts  a  convey- 
ance. The  question,  among  others,  arose  whether  the  decree  vested  in 
Watts  the  legal  title.  At  pages  400,  401,  6  Pet.,  and  page  442,  8  L. 
Ed.,  the  court  said: 

"But  the  most  decisive  objection  to  the  decree  against  Powell's  heirs  Is,  it 
Is  contended,  that  it  does  not  vest  the  legal  title  in  Watts.  A  decree  cannot 
operate  beyond  the  state  in  which  the  jurisdiction  is  exercised.  It  is  not  in 
the  power  of  one  state  to  prescribe  the  mode  by  which  real  property  shall 
be  conveyed  in  another.  This  principle  is  too  clear  to  admit  of  doubt;  bnt  it 
is  insisted  that  the  decree  executed  by  the  commissioner  nnder  the  decree,  by 
virtue  of  a  statute  of  Kentucky,  was  a  legal  conveyance  in  that  state,  and  as 
such,  by  a  statutory  provision,  is  good  in  Ohio.  The  words  of  the  statute  re- 
ferred to  are  that  all  deeds,  mortgages,  and  other  instruments  of  writing  for 
the  conveyance  of  lands,  tenements  and  hereditaments,  situate,  lying  and  being 
within  this  state,  which  hereafter  may  be  made  and  executed,  and  acknowl- 
edged or  approved  in  any  other  state,  territory  or  country,  agreeably  to  the 
laws  of  such  state,  territory  or  country,  or  agreeably  to  the  laws  of  this 
state,  such  deed,  mortgage,  or  other  instrument  of  writing  shall  be  valid  In 
law.'  The  deed  executed  by  the  commissioner  in  this  case  must  be  consid- 
ered as  forming  a  part  of  the  proceedings  in  the  court  of  chancery,  and  no 
greater  effect  can  be  given  to  it  than  if  the  decree  itself,  by  statute,  was 
43  C.O.A.-26 
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made  to  operate  as  a  conveyance  In  Kentucky,  as  it  does  in  Oblo.  The  ques- 
tion then  arises  whether,  by  a  fair  construction  of  the  above  provision,  it  is 
in  the  power  of  a  court  of  equity,  sitting  in  Kentucky,  by  force  of  its  decree, 
to  transfer  real  estate  in  Ohio.  Can  this  effect  be  given  to  such  decree  by 
this  statute?  It  is  believed  that  no  state  in  the  Union  has  subjected  the  real 
property  of  its  citizens  to  the  exercise  of  such  a  power.  Neither  sound  pol- 
icy nor  convenience  can  sustain  this  construction,  and,  unless  the  language  of 
the  statute  bo  imperative,  no  court  can  sanction  it  The  legislature  of  Ohio 
could  never  have  intended,  by  this  provision,  to  place  the  real  property  of  the 
citizens  of  that  state  at  the  disposition  of  a  foreign  court.  The  language  used 
in  the  act  does  not  require  such  a  construction.  It  refers  to  deeds  executed 
by  individuals  in  any  other  state,  and  not  to  conveyances  made  by  the  decree 
of  a  court  of  chancery.  This  is  the  true  import  of  the  section,  and  it  does 
not  appear  that  the  courts  of  Ohio  have  given  it  a  different  construction. 
Thus  construed,  it  promotes  the  convenience  of  nonresidents  who  own  lands 
in  Ohio,  and  may  desire  to  convey  them,  and  in  no  point  of  view  can  it  operate 
injuriously  to  the  interests  of  citizens  of  the  state.  In  this  view,  it  appears 
that  Watts  did  not  acquire  the  legal  title  from  Powell's  heirs,  under  the  deed 
of  the  commissioner,  and  consequently  he  was  unable  to  convey  the  legal  title 
to  Waddle." 

In  Watkins  v.  Holman,  16  Pet.  23,  10  L.  Ed.  873,  an  administratrix, 
having  duly  taken  out  letters  of  administration  in  Massachusetts, 
was  licensed  and  empowered  by  the  Massachusetts  court  to  make  a 
deed  to  lands  situated  in  Alabama.  Discussing  the  validity  of  this 
deed,  Mr.  Justice  McLean,  speaking  for  the  court  (at  page  57,  16  Pet, 
and  page  886, 10  L.  Ed.),  said: 

"That  this  deed  is  inoperative  is  clear.  It  was  executed  by  the  adminis- 
tratrix under  a  decree  or  order  of  tbe  supreme  court  in  Massachusetts  and 
by  virtue  of  a  statute  of  that  state.  The  proceeding  it  is  not  pretended  was 
authorized  by  any  law  of  Alabama.  And  no  principle  is  better  established 
than  that  the  disposition  of  real  estate,  whether  by  deed,  descent,  or  by  any 
other  mode,  must  be  governed  by  the  law  of  the  state  where  the  land  is  situ- 
ated. A  court  of  chancery,  acting  in  personam,  may  well  decree  the  convey- 
ance of  land  In  any  other  state,  and  may  enforce  their  decree  by  process 
against  the  defendant.  But  neither  the  decree  itself,  nor  any  conveyance  under 
it,  except  by  the  person  in  whom  the  title  is  vested,  can  operate  beyond  the 
jurisdiction  of  the  court." 

The  principle  is  clearly  stated  by  the  court,  through  Mr.  Justice 
Field,  in  Corbett  v.  Nutt,  10  Wall.,  at  page  475,  and  19  L.  Ed.,  at  page 
979: 

"In  this  case  it  appears  to  be  conceded  that  the  supreme  court  of  the  Dis- 
trict of  Columbia  exceeded  Its  authority  in  appointing  McPherson  trustee  in 
place  of  Nutt  of  the  land  in  Virginia.  That  court  could  not,  by  tbe  mere 
force  of  its  decree,  transfer  the  title  to  land  lying  without  its  jurisdiction  from 
the  party  in  whom  it  was  vested  by  the  will  of  Mrs.  Hunter.  A  court  of  eq- 
uity, acting  upon  the  person  of  a  defendant,  may  control  the  disposition  of 
real  property  belougiug  to  him  situated  in  another  jurisdiction,  and  even  in 
a  foreign  country.  It  may  decree  a  conveyance,  and  enforce  its  execution  by 
process  against  the  defendant;  but  neither  its  decree,  nor  any  conveyance 
under  it,  except  by  the  party  in  whom  the  title  is  vested,  is  of  any  efficacy 
beyond  the  jurisdiction  of  the  court.  This  is  familiar  law,  and  was  declared 
by  this  court  in  Watkins  v.  Holman,  the  court  observing  that  4no  principle 
was  better  established  «than  that  the  disposition  of  real  estate,  whether  by  deed, 
descent,  or  by  any  other  mode,  must  be  governed  by  the  law- of  the  state 
where  the  land  is  situated/  " 

Bojce  v.  Grundy,  9  Pet.  275,  9  L.  Ed.  127,  was  a  case  where  the 
United  States  circuit  court  for  the  district  of  West  Tennessee  had 
rendered  a  decree  which  created  a  lien  upon  land  in  Mississippi,  and 
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ordered  a  sale  of  the  land  to  be  made  in  Mississippi  in  discharge  of 
the  lien.  In  holding  the  decree  erroneous,  the  court,  among  other 
things,  said: 

"Another  objection  is  to  that  part  of  the  decree  which  creates  a  lien  upon 
the  land  in  controversy  lying  in  another  state,  and  decrees  a  sale  for  a  dis- 
charge of  the  lien.  We  are  of  opinion  that  the  decree  is  erroneous  in  this 
respect.  In  the  first  place,  the  court  had  no  jurisdiction  to  decree  a  sale  to  be 
made  of  land  lying  in  another  state  by  a  master  acting  under  its  own  author- 
ity."   Story,  Confl.  Laws,  §  643. 

The  principle  thus  declared  has  been  adhered  to  and  emphasized* 
by  the  state  courts  in  the  following  cases:  Poindexter  v.  Burwell, 
82  Va.  507;  Wimer  v.  Wimer,  Id.  890,  5  S.  E.  536;  Farmers'  Loan 
A  Trust  Co.  v.  Postal  Tel.  Co.,  55  Conn.  334,  11  AtL  184;  Robinson 
v.  Johnson  (Tenn.  Ch.  App.)  52  S.  W.  704;  Burnley  v.  Stevenson,  24 
Ohio  St  474;  Page  v.  McKee,  3  Bush,  135. 

We  quote  from  but  one  of  the  cases  last  cited.  In  55  Conn.,  at 
page  335,  and  11  AtL,  at  page  185,  the  supreme  court  of  errors  of 
Connecticut  made  the  following  statement  of  the  principle: 

"The  courts  of  our  state  will  not  recognize  the  right  of  courts  In  other 
states  to  affect  directly  the  title  to  real  estate  in  the  former.  The  most 
that  can  be  done  is  to  allow  foreign  courts  having  jurisdiction  of  the  par- 
ties to  compel  conveyances  by  the  owner,  and  recognize  as  valid  titles  so  ac- 
quired. We  are  aware  of  no  case  that  has  gone  so  far  as  to  recognize  the 
validity  of  a  deed  given  by  a  referee  or  other  officer  of  court  by  authority 
of  law  in  another  jurisdiction.  The  rule  seems  to  be  that  the  courts  of  each 
state  have  exclusive  jurisdiction  to  settle  the  title  to  lands  within  its  own 
limits." 

But  it  is  claimed  by  counsel  for  the  appellant  that  Muller  v. 
Dows,  94  U.  S.  444,  24  L.  Ed.  207,  has  overruled  or  modified  the 
earlier  cases  decided  by  the  supreme  court.  In  this  view  we  are 
unable  to  concur.  The  suit  in  that  case  was  brought  by  the 
trustees  named  in  the  mortgage.  The  Chicago  &  Southwestern 
Railway  Company  was  one  of  the  defendants.  A  part  of  its  rail- 
way was  in  Missouri,  and  the  mortgage  which  the  bill  sought  to  have 
foreclosed  covered  that  part,  as  well  as  the  part  in  the  state  of  Iowa. 
The  court  decreed  a  sale  of  the  entire  property  covered  by  the  mort- 
gage, and  directed  the  master,  who  was  ordered  to  make  the  sale, 
to  execute  a  deed  to  the  purchaser.  The  mortgagor  was  also  direct- 
ed to  make  a  conveyance  to  the  purchaser  in  further  assurance. 
Upon  appeal  the  decree  was  affirmed.  It  will  be  observed  that  the 
railway,  extending  into  two  states,  was  sold  in  its  entirety;  that  the 
trustees  Were  complainants  in  the  suit  seeking  a  sale  of  the  prop- 
erty; and  that  the  mortgagor  was  required  also  to  execute  a  deed 
to  the  purchaser.  The  court  seemed  to  lay  stress  upon  the  fact  that 
the  sale  was  made  at  the  instance  of  the  trustees,  who,  notwith- 
standing the  appeal,  could  also  be  directed  by  the  trial  court  to  join 
in  a  conveyance.  In  discussing  the  question  the  court  (at  page  450, 
94  U.  S.,  and  page  209,  24  L.  Ed.)  observed: 

"The  mortgagors  here  were  within  the  jurisdiction  of  the  court  So  were 
the  trustees  of  the  mortgage.  It  was  at  the  instance  of  the  latter  the  master 
was  ordered  to  make  the  sale.  The  court  might  have  ordered  the  trustees  to 
make  It  The  mortgagors  who  were  foreclosed  were  enjoined  against  claim- 
ing property  after  the  master's  sale,  and  directed  to  make  a  deed  to  the  pur- 
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chaser  In  further  assurance,  and  the  court  can  direct  the  trustees  to  make  a 
deed  to  the  purchaser  in  confirmation  of  the  sale.  We  cannot,  therefore, 
declare  void  the  decree  which  was  made."  • 

The  case  of  McElrath  v.  Railroad  Co.,  55  Pa.  St.  189,  cited  with 
approval  in  Muller  v.  Dows,  supra,  and  relied  upon  by  the  appel- 
lant, is  in  harmony  with  the  views  which  we  have  expressed.  There 
the  trustee  in  the  mortgage,  who  had  brought  the  suit,  was  author- 
ized to  sell  a  railroad  which  was  partly  in  West  Virginia  and  partly 
in  Pennsylvania.  And  in  making  the  order  the  court  used  this  lan- 
guage: 

"Without  deciding  what  estate  would  pass  by  the  trustee's  sale  under  the 
mortgage,  we  are  of  opinion  that  we  can  by  our  decree,  operating  upon  the 
trustee  himself,  authorize  and  compel  him  to  sell  and  convey  whatever  inter- 
est of  the  railroad  company  wiU  pass  under  the  terms  of  the  mortgage." 

In  the  present  case  the  validity  of  the  sale  of  the  Selma,  Marion 
&  Memphis  Railroad  is  not  in  question.  That  road,  with  all  it* 
rights,  franchises,  roadbeds,  depots,  and  equipments,  was  sold  on 
June  1, 1880,  more  than  three  years  prior  to  the  sale  of  the  lands  in 
controversy,  and  with  its  sale  we  have  no  concern.  It  was  under 
the  decree  of  July  24,  1883,  that  the  lands  were  sold,  all  being  wild 
and  uncultivated,  and  all  situate  in  the  state  of  Mississippi.  Thus 
Muller  v.  Dows  is  clearly  distinguishable  from  this  case.  Not  only 
soj  in  Blackburn  v.  Railroad  Co.  a  bondholder  brought  the  suity 
and  the  trustees  in  the  mortgage  were  made  defendants.  Neither 
the  trustees  nor  the  mortgagor  were  required  to  execute  conveyan- 
ces to  the  purchaser,  and  the  sale  rests  alone  for  its  validity  upon 
the  deed  of  an  officer  of  the  court,  presumably  a  master,  executed 
pursuant  to  the  court's  decree. 

Our  conclusion  is  that  the  deed  of  the  master  did  not  pass  the 
legal  title  of  the  Selma,  Marion  &  Memphis  Railroad  Company  to 
the  lands  so  attempted  to  be  conveyed. 

W^might  well  rest  our  decision  upon  the  question  above  discussed. 
But  there  is  another  objection,  apparent  upon  the  face  of  the  original 
and  amended  bills  of  complaint,  which  is  fatal  to  the  appellant's  right 
of  recovery  in  this  proceeding.  The  lands  in  controversy  were  con- 
veyed by  the  state  of  Mississippi  to  Jacob  Thompson  and  associates 
between  the  years  1854  and  1860,  and  by  the  latter  transferred  to  the 
Selma,  Marion  &  Memphis  Railroad  Company  in  1871.  Before,  how- 
ever, the  execution  of  the  deed  by  Thompson  and  associates,  the  lands 
had  been  sold  for  the  nonpayment  of  taxes,  and  bought  in  by  the  state 
in  the  years  1860,  1861,  1862,  1864,  1866,  and  1868.  By  an  act  of 
the  legislature  of  Mississippi  passed  on  March  16,  1872,  the  auditor 
of  the  state  was  authorized,  upon  certain  prescribed  considerations, 
to  convey  to  the  railroad  company  the  lands  which  had  been  previously 
transferred  to  it  by  the  Thompson  deed.  Pursuant  to  this  legislative 
enactment,  the  auditor,  on  March  18,  1873,  conveyed  to  the  railroad 
company  such  title  as  the  state  possessed.  It  was  by  virtue  of  the 
deeds  above  recited  that  the  Selma,  Marion  &  Memphis  Railroad  Com- 
pany held  its  title,  which,  as  we  have  seen,  was  attempted  to  be 
passed  to  the  Memphis,  Selma  &  Brunswick  Railroad  Company  by  the 
master's  deed  in  1883.    Subsequently,  and  for  a  valuable  considera- 
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tion,  the  appellant  acquired  the  title  of  the  last-named  company.  It 
is  further  shown  by  the  bills  that  the  titles  of  the  appellees  had  their 
inception  in  purchases  of  the  lands,  in  1873,  by  the  board  of  liquidat- 
ing levee  commissioners,  at  sales  at  which  they  were  sold  for  de- 
linquent taxes  accruing  for  the  years  1858  to  1873.  Under  an  act 
of  the  legislature  passed  in  1875,  and  known  as  the  "Abatement  Act," 
the  lands  were  again  sold  for  nonpayment  of  taxes  due  for  1874  and 
purchased  by  the  state,  and  it  is  charged  that  the  appellees  rely  upon 
that  purchase  by  the  state  as  one  of  their  sources  of  title.  On  Febru- 
ary 20,  1877,  Joshua  Green,  as  a  holder  of  bonds  issued  by  the  board 
of  liquidating  levee  commissioners,  filed  on  behalf  of  himself  and 
others  a  bill  in  the  chancery  court  of  Hinds  county,  Miss.,  against  W. 
EL  Gibbs,  auditor,  and  W.  L.  Hemmingway,  treasurer,  of  the  state, 
.as  the  successors  of  the  rights,  powers,  and  liabilities  of  the  board  of 
liquidating  levee  commissioners,  by  which  it  was  sought  to  have  the 
lands  previously  purchased  by  the  board  at  tax  sales,  as  above  men- 
tioned, sold,  and  the  proceeds  applied  to  the  payment  of  the  bonds. 
A  decree  was  rendered  ordering  a  sale  of  the  lands,  and  upon  appeal 
to  the  supreme  court  of  the  state  the  decree  was  affirmed.  The  lands 
were  sold  in  obedience  to  the  decree,  and  the  title  thereby  acquired 
passed  by  subsequent  mesne  conveyances  to  the  appellees.  But,  the 
appellees  failing  to  pay  the  taxes  due  for  the  year  1882,  the  lands 
were  again  sold  for  the  delinquent  taxes,  and  the  state  became  the 
purchaser.  It  is  further  charged  that  the  appellees  thereafter  pro- 
cured the  passage  of  two  acts  by  the  legislature  of  Mississippi,  one  in 
1884  and  the  other  in  1888,  under  and  by  virtue  of  which  deeds  were 
•executed  by  the  auditor  conveying  to  the  appellees  the  state's  title, 
the  deed,  under  the  latter  act,  having  been  executed  after  July  1, 1888. 
It  will  also  be  noted  that  the  bills  charge  fraud  and  collusion  in  the 
institution  and  prosecution  of  the  suit  of  Green  against  Gibbs  and 
Hemmingway,  as  well  as  in  reference  to  the  subsequent  nonpayment 
of  taxes  and  the  passage  of  the  act  of  1884.  The  bills  charge  that 
the  sales,  judicial  #  decrees,  legislative  acts,  and  all  other  evidences 
and  muniments  of  'title  relied  upon  by  the  appellees  are  nullities,  and 
seek  to  have  them  canceled,  and  the  cloud  thereby  operating  upon  its 
title  removed.  It  will  thus  be  observed  that  25  years  after  the  acqui- 
sition of  the  title  to  the  lands  by  the  board  of  liquidating  levee  com- 
missioners, approximately  20  years  after  their  purchase  by  the  ap- 
pellees under  the  decree  in  the  suit  of  Green  against  Gibbs  and  Hem- 
mingway, and  more  than  9  years  after  the  execution  of  the  deed  to 
che  appellees  by  the  auditor  of  the  state  under  the  act  of  1888,  the 
appellant  seeks  for  the  first  time  to  vacate  the  tax  deeds,  judicial 
proceedings,  and  legislative  enactments  which  culminated  in  its  di- 
vestiture of  title,  without  tendering  anything  approaching  an  adequate 
•excuse  for  its  long  continued  silence.  It  does  make  a  feeble  attempt 
to  justify  or  excuse  its  delay  on  the  ground  that,  under  its  charter  of 
incorporation,  the  Selma,  Marion  &  Memphis  Railroad  Company  was 
thought  by  counsel  to  be  exempt  from  the  payment  of  taxes.  Acting 
under  this  belief,  the  appellant  alleges  that,  being  a  nonresident  cor- 
poration with  no  agents  in  the  state  of  Mississippi,  it  gave  the  matter 
no  immediate  attention  until  its  supposed  period  of  exemption  was 
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about  to  expire.  It  does  appear,  however,  by  plain  inference  f rpm  the 
allegations,  that  it  was  advised  that  the  tax  exemption  would  expire 
about  the  year  1884;  and  yet  it  failed  to  act  until  the  year  1898. 
While  fraud  is  charged  in  the  bills,  no  reason  is  given  for  its  failure 
to  act  promptly  upon  its  discovery.  It  further  attempts  to  explain 
its  laches  upon  the  theory  that  the  suit  of  Ford  v.  Land  Co.  (C.  C.) 
43  Fed.  181,  which  involved  questions  similar  to  some  of  those 
involved  in  the  present  litigation,  relieved  it  from  the  necessity  of 
proceeding  earlier  in  the  assertion  of  its  rights.  But  it  is  obvious 
that  reliance  cannot  be  placed  on  that  suit  to  excuse  the  negligence 
of  the  appellant,  because  it  is  expressly  alleged  in  the  amended  bill 
that  the  decision  in  Ford  v.  Land  Co.  "was  in  no  way  conclusive 
against  it,  as  many  questions  of  both  law  and  fact,  which  it  here  re- 
lies upon,  were  not  passed  upon,  or  even  presented,  in  that  case." 

Without,  therefore,  deciding  whether  the  present  suit  is  barred  by 
the  statutes  of  limitation  of  Mississippi,  we  are  clearly  of  opinion, 
in  view  of  the  facts  of  this  case,  that  a  court  of  equity  should  not  grant 
relief  to  the  appellant  at  this  late  day.  The  delay  has  been  too  pro- 
longed to  invoke  the  aid  of  the  chancellor,  since  "nothing  can  call 
forth  this  court  in  activity  but  conscience,  good  faith,  and  reasonable 
diligence.  Where  these  are  wanting,  the  court  is  passive,  and  does 
nothing."  Sullivan  v.  Railroad  Co.,  94  U.  S.  806,  24  L.  Ed.  324; 
Brown  v.  Buena  Vista  Co.,  95  U.  S.  157,  24  L.  Ed.  422;  Galliher  v. 
Cad  well,  145  U.  S.  368,  12  Sup.  Ct.  873,  36  L.  Ed.  738;  Speidel  v. 
Henrici,  120  U.  S.  377,  7  Sup.  Ct.  610,  30  L.  Ed.  718;  Badger  v.  Badger, 
2  Wall.  87,  17  L.  Ed.  836;  Pennsylvania  Mut.  Life  Ins.  Co.  v.  City  of 
Austin,  168  U.  S.  685,  18  Sup.  Ct.  223,  42  L.  Ed.  626,  citing  numerous 
authorities.  In  Badger  v.  Badger,  2  Wall,  at  pages  94,  95,  and  17 
L.  Ed.  at  page  838,  the  rule  is  stated  by  Mr.  Justice  Grier,  speaking 
for  the  court,  in  the  following  language: 

"Courts  of  equity,  in  cases  of  concurrent  jurisdiction,  consider  themselves 
bound  by  the  statutes  of  limitation  which  govern  courts  of  law  in  like  cases, 
and  this  rather  in  obedience  to  the  statutes  than  by  analogy.  In  many  other 
cases  they  act  upon  the  analogy  of  the  like  limitation  at  law.  But  there  is  a 
defense  peculiar  to  courts  of  equity  founded  on  lapse  of  time  and  the  staleness 
of  the  claim,,  where  no  statute  of  limitation  governs  the  case.  In  such  eases, 
courts  of  equity  act  upon  their  own  inherent  doctrine  of  discouraging,  for  the 
peace  of  society,  antiquated  demands,  and  refuse  to  interfere  where  there 
has  been  gross  laches  in  prosecuting  the  claim,  or  long  acquiescence  in  the 
assertion  of  adverse  rights.  Long  acquiescence  and  laches  by  parties  out  of 
possession  are  productive  of  much  hardship  and  injustice  to  others,  and  can- 
not be  excused  but  by  showing  some  actual  hindrance  or  impediment,  caused 
by  the  fraud  or  concealment  of  the  parties  in  possession,  which  will  appeal 
to  the  conscience  of  the  chancellor.  The  party  who  makes  such  appeal  should 
set  forth  in  his  bill  specifically  what  were  the  Impediments  to  an  earlier  prose- 
cution of  his  claim;  how  he  came  to  be  so  long  ignorant  of  his  rights,  and 
the  means  used  by  the  respondent  to  fraudulently  keep  him  in  ignorance:  and 
how  and  when  he  first  came  to  a  knowledge. of  the  matters  alleged  in  his  bill; 
otherwise,  the  chancellor  may  justly  refuse  to  consider  his  case,  on  his  own 
showing,  without  inquiring  whether  there  is  a  demurrer  or  formal  plea  of  the 
statute  of  limitation  contained  in  the  answer." 

In  concluding  our  consideration  of  this  case,'  we  take  the  liberty 
of  commending  to  the  appellant  an  attentive  perusal  of  the  opinion  in 
Ford  v.  Land  Co.,  164  U.  S.  662,  17  Sup.  Ct.  230,  41  L.  Ed.  590,  where 
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the  question  of  title  to  the  lands  in  controversy  seems  to  have  been 
adjudicated  in  favor  of  the  appellees.  If  that  case  be  not  decisive  of 
this,  it  falls  short  of  the  danger  line  by  scarcely  a  hair's  breadth.  The 
decree  of  the  circuit  court  is  affirmed. 


(104  Fed.  54.) 

ADAMS  v.  SHIRK  et  al. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    October  2,  1900.) 

No.  679. 

1.  Appeal— Specifications  op  Error. 

A  specification  of  error  in  holding  or  refusing  to  hold  as  stated,  where 
such  rulings  were  made  in  giving  or  refusing  instructions,  should  state 
such  fact,  and  comply  with  the  requirement  of  rule  11,  governing  spec- 
ifications of  error  which  relate  to  the  charge  of  the  court. 

2.  Same— Questions  not  Presented  to  Trial  Court— Motion  for  Direction 

of  Verdict. 

A  general  motion,  made  at  the  conclusion  of  the  plaintiffs  evidence,  for 
direction  of  a  verdict  for  defendant,  unaccompanied  by  a  statement  or 
suggestion  of  reasons  for  it,  may  properly  be  overruled,  and  raises  no 
question  for  review  in  the  circuit  court  of  appeals. 

8.  Landlord  and  Tenant— Action  for  Rent— Defenses. 

The  refusal  of  a  lessor  in  a  ground  lease,  who  holds  as  security  policies 
of  insurance  on  the  buildings  owned  by  the  lessee,  to  produce  such  policies 
for  assignment  to  one  to  whom  the  lessee  has  sold  the  buildings  and  as- 
signed the  lease  without  the  lessor's  consent,  constitutes  no  defense  by 
the  assignor  to  an  action  against  him  for  accrued  rent,  where  there  has 
been  no  loss  under  such  policies. 

4.  Same— Construction  of  Lease— Right  of  Assignment. 

The  lessee  under  a  ground  lease  sold  the  buildings,  and  assigned  the 
lease  to  another,  with  the  consent  of  the  lessors,  the  assignee  expressly 
covenanting  that  he  assumed  personally  all  the  "terms,  covenants,  and 
agreements  in  said  lease  contained,"  among  which  was  an  agreement  that 
the  lessee  should  remain  bound  for  the  rent  during  the  term,  unless  ex- 
pressly released  by  the  lessors  on  the  acceptance  of  a  substituted  tenant. 
The  lessors  also  executed  an  agreement  at  the  same  time  to  accept  as  a 
substitute  any  future  assignee  who  should  be  a  "responsible  person,"  and 
"satisfactory"  to  them.  Held  that,  to  entitle  the  assignee  to  such  substi- 
tution, he  was  bound  to  show  to  a  reasonable  certainty  that  his  proposed 
transferee  was  pecuniarily  responsible,  and  of  such  good  repute  as  should, 
in  fairness,  render  him  satisfactory  to  the  lessors,  and  that,  in  the  ab- 
sence of  such  showing,  the  lessors  must  be  regarded  as  justified  in  refusing 
to  recognize  such  transferee  as  a  tenant,  or  to  accept  rent  from  him  un- 
less paid  on  behalf  of  the  recognized  lessee. 

5.  Same— Unauthorized  Assignment  of  Lease— Rights  of  Landlord. 

A  lessor  cannot  be  compelled  by  the  lessee,  by  an  unauthorized  assign- 
ment of  the  lease,  to  exercise  the  right  of  re-entry  and  forfeiture  given 
him  by  its  terms,  but  may  lawfully  treat  the  assiguee  as  in  possession 
under  the  lessee,  and  hold  the  latter  to  his  direct  liability  under  the 
contract  for  the  payment  of  the  rent. 

6.  Arrest  of  Judgment— Grounds  of  Motion. 

A  motion  in  arrest  of  judgment  cannot  \>e  based  on  an  alleged  variance, 
its  only  office  being  to  challenge  the  sufficiency  of  the  facts  of  record,  apart 
from  any  showing  by  bill  of  exceptions,  to  support  the  judgment. 
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7.  Action— Objection  to  Form— Waiver. 

An  objection  that  a  cause  of  action  stated  in  a  declaration  at  law  Is 
cognizable  only  in  equity  must  be  promptly  made  to  be  of  avail,  and  will 
not  be  considered  when  first  taken  in  a  motion  in  arrest  of  judgment. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  North- 
ern Division  of  the  Northern  District  of  Illinois. 

This  action  was  brought  by  the  defendants  in  error  against  the  plaintiff  in 
error,  as  assignee  of  a  ground  lease,  to  recover  rent  which  accrued  after  the 
defendant  had  assigned  to  another.  One  of  the  defenses  insisted  upon  was 
that  the  assignee  of  a  leasehold,  "coming  in  only  by  privity  of  estate,  and  not 
by  privity  of  contract,  remains  liable  for  the  rent  only  so  long  as  he  remains 
owner  of  the  term."  The  principal  facts  are  these:  The  property,  situated 
on  the  northeast  corner  of  dark  and  Kinzie  streets,  Chicago,  with  a  frontage 
of  100  feet  on  Clark  street,  and  having  upon  it  a  six-story  brick  building,  a 
part  of  which  was  a  theater,  was  owned  by  Emma  L.  Smith.  In  December, 
1889,  she  and  her  husband,  Perry  Smith,  mortgaged  the  property  to  the  North- 
western Mutual  Life  Insurance  Company  to  secure  a  loan  of  $125,000.  The 
debt  was  paid  and  the  mortgage  released  in  April,  1895.  In  March,  1891, 
Elbert  W.  Shirk,  one  of  the  defendants  in  error,  bought  of  the  Smiths  the  land, 
not  including  the  building,  paying  therefor  $25,000,  and  assuming  the  mort- 
gage to  the  insurance  company;  and  at  the  same  time  executed  to  the  Smiths 
a  ninety-nine  years  lease  of  the  land,  for  which  they  agreed  to  pay  an  annual 
rental  of  $9,000,  to  discharge  all  taxes  and  rates,  and  to  keep  the  property 
insured  for  $100,000  by  policies  payable  to  Shirk,  as  security  for  the  payment 
of  the  rent.  The  lease  contains  the  following  provisions  touching  assignments 
thereof: 

"It  Is  further  covenanted  and  agreed  by  and  between  the  parties  hereto  that 
the  said  parties  of  the  second  part,  their  heirs,  executors,  administrators,  or 
assigns,  shall  not  nor  will  during  the  said  term  assign,  transfer,  or  set  over, 
or  otherwise  by  any  act  or  deed  procure  their  interest  in  the  said  premises 
and  the  improvements  thereon,  or  on  any  part  thereof,  to  be  assigned,  trans- 
ferred, or  set  over  unto  any  person  or  persons  whatsoever,  except  by  way 
of  mortgage  or  trust  deed  as  herein  provided,  except  upon  the  written  consent 
Of  the  party  of  the  first  part,  his  heirs,  executors,  administrators,  or  assigns. 
If  said  lessees  desire  to  sell,  and  the  proposed  assignee  shall  not  be  acceptable 
to  said  lessor,  the  question  of  such  purchaser's  standing  and  suitableness  as  a 
tenant  shall  be  submitted  to  two  disinterested  persons,  one  to  be  chosen 
by  each  of  the  parties  hereto;  and,  in  case  of  their  inability  to  agree,  the 
two  so  chosen  shall  choose  a  third  to  act  with  them,  and  the  written  report 
of  a  majority  of  the  three  shall  be  binding  upon  the  parties  hereto;  and,  if 
such  report  is  in  favor  of  the  assignee's  standing  and  suitableness  as  a  ten- 
ant, said  lessor  shall  be  bound  to  assent  to  such  assignment,  and,  in  case  he 
does  not,  the  said  lessee  may  assign  this  lease  to  such  proposed  purchaser 
without  the  assent  of  such  lessor.  It  is  further  agreed  that  the  leasehold  in- 
terest hereby  created  and  the  building  herein  mentioned  may  be  conveyed  in 
trust  or  by  mortgage  as  security  for  a  sum  not  exceeding  two-thirds  of  the 
value  of  the  building  thereon,  or  to  be  erected  thereon,  notice  in  writing  con- 
taining the  name  of  the  trustee  or  mortgagee  being  first  given  to  said  party  of 
the  first  part,  his  heirs,  executors,  administrators,  or  assigns.  And  It  is  ex- 
pressly covenanted  and  agreed  by  and  between  the  parties  hereto  that  any 
assignment  made  by  the  parties  of  the  second  part,  or  their  assigns,  of  their 
interest  In  and  to  said  premises,  without  complying  with  the  conditions  afore- 
said, shall  be  absolutely  null  and  void,  and  without  effect.  And  it  is  further 
covenanted  and  agreed  by  and  between  the  parties  hereto,  for  themselves  and 
their  respective  heirs,  executors,  administrators,  and  assigns,  that,  in  the 
event  that  any  assignment,  trust  deed,  or  mortgage  shall  be  made  (after  com- 
plying with  the  conditions  hereinbefore  set  forth),  the  assignment,  or  mortgage, 
or  trust  deed  shall  be  subject  to  aU  the  covenants,  agreements,  provisions,  and 
conditions  contained  in  this  lease.  And  it  is  further  covenanted  and  agreed 
by  and  between  the  parties  hereto  that,  in  the  event  that  any  assignment  or 
mortgage  be  made  (after  complying  with  the  conditions  hereinbefore  set  forth), 
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the  said  parties  of  the  second  part  shall  still  be  and  remain  liable  and  subject 
to  all  the  covenants,  agreements,  and  conditions  in  this  lease  contained,  un- 
less by  an  instrument  in  writing,  under  seal,  and  duly  acknowledged,  said 
lessor  shall  consent  to  the  substitution  of  said  assignee  and  the  release  of  said 
lessees.  It  is  further  provided  that,  if  this  lease  shall  be  assigned  without 
such  substitution  and  release,  then,  in  case  of  the  default  of  any  assignee 
hereof  in  the  payment  of  the  rent  reserved  hereby  or  in  performance  of  any 
of  the  covenants  or  agreements  herein  contained,  the  said  party  of  the  first 
part  shall  at  once  notify  the  said  parties  of  the  second  part,  their  heirs,  exec- 
utors, or  administrators,  of  such  default  It  is  further  agreed  that,  in  the 
event  that  any  assignment,  sale,  or  conveyance,  after  complying  with  the 
conditions  hereinbefore  set  forth,  shall  be  made  by  said  parties  of  the  second 
part,  the  same  shall  be  evidenced  by  an  Instrument  in  writing,  duly  executed 
under  seal,  and  acknowledged  by  the  assignee,  and  duly  recorded  In  the  re- 
corder's oifiee  of  said  county;  and  said  instrument  In  writing  whereby  such 
Interest  shall  be  sold,  assigned,  or  conveyed  shall  contain  a  clause  sufficient 
in  law  to  the  efTect  that  the  assignee  or  assignees,  purchaser  or  purchasers, 
and  his  or  their  heirs,  executors,  administrators,  and  assigns,  personally  ac- 
cept and  assume  all  the  terms,  covenants,  and  agreements  in  this  lease  con- 
tained, and  will  personally  comply  with  them,  and  be  bound  by  them,  and 
will  keep  and  perform  all  the  covenants  and  agreements  in  this  lease  con- 
tained." 

There  is  also  a  provision  for  forfeiture  of  the  lease  for  violation  of  any  of  the 
covenants  or  agreements  contained  in  it.  Later,  in  1891,  Shirk  conveyed  a 
two-ninths  Interest  to  his  brother,  Milton  Shirk;  a  like  interest  to  his  sister, 
Alice  S.  Edwards;  and  three-ninths  to  his  mother,  Mary  Shirk.  This  was  in 
fulfillment  of  the  purpose  of  the  purchase,  in  which  he  acted  for  himself  and 
the  others  named;  but  there  was  nothing  in  the  conveyance  made  to  him  by 
the  Smiths  to  indicate  that  others  were  interested  in  the  purchase.  In  August, 
1894,  Mary  Shirk  died  testate.  By  her  will  she  gave  and  devised  all  her 
estate,  real  and  personal,  to  her  three  children  named,  as  trustees,  to  pay 
debts  and  legacies,  and  the  remainder  to  be  kept  intact,  and  together  as  one 
fund,  the  income  of  which  should  belong  to  the  three  children  for  their  own 
use,  until  the  expiration  of  the  trust  on  the  death  of  the  last  survivor  of  the 
three,  when  the  principal  should  be  divided  among  their  children  then  living 
per  stirpes.  The  will  also  gave  the  trustees  full  power  to  sell,  convey,  and  rent 
real  estate  in  which  the  testatrix  had  an  interest  and  at  their  discretion  to 
-deal  with  her  corporate  and  other  business  Interests.  On  December  27,  1893. 
Perry  Smith,  for  himself  and  as  administrator  of  his  deceased  wife,  transferred 
and  assigned  to  J.  McGregor  Adams  the  leasehold  created  by  the  99-year  lease 
referred  to,  and  also  sold  and  transferred  to  him  all  the  buildings  and  improve- 
ments situated  upon  the  lots,  and  all  personal  property  therein  and  thereon, 
•consisting  of  chairs,  carpets,  scenery,  etc.,  belonging  to  the  building  and  theater. 
In  that  assignment  the  stating  part  is  as  follows: 

"This  Indenture,  made  this  twenty-seventh  day  of  December,  A.  D.  1895,  be- 
tween Perry  H.  Smith,  Jr.,  in  his  own  right,  and  also  as  administrator  of  the 
estate  of  Emma  Louise  Smith,  deceased,  party  of  the  first  part,  and  J.  Mc- 
Gregor Adams,  party  of  the  second  part,  witnesseth  that,"  etc. 

The  testimonium  and  the  signatures  to  it  are  as  follows: 

"Executed  at  Chicago  the  day  and  year  first  above  mentioned. 

"Perry  H.  Smith,  Jr.      [Seal.] 
"Perry  H.  Smith.  Jr.,     [Seal.] 
"Administrator  of  the  Estate  of  Emma  Louise  Smith,  Deceased. 

"J.  McGregor  Adams.    [Seal.]" 

It  also  contains  the  following  clause: 

"And  the  said  party  of  the  second  part,  for  himself,  his  heirs,  executors, 
administrators,  and  assigns,  personally  accepts  and  assumes  all  the  terms, 
covenants,  and  agreements  in  said  lease  contained,  and  will  personally  comply 
with  them,  and  be  bound  by  them,  and  will  keep  and  perform  all  the  covenants 
and  agreements  in  said  lease  contained." 
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After  the  acknowledgment  is  appended  the  following: 

"We  hereby  consent  to  the  foregoing  sale  and  transfer  of  the  lease  thereto 
mentioned.  E.  W.  Shirk.  [Seal.] 

"Milton  Shirk.  [Seal.] 

"Alice  S.  Edwards.    [Seal.]" 

This  transfer  to  Adams  was  recorded  January  2,  1806. 

On  January  — ,  1896,  there  was  deposited  with  the  Northern  Trust  Com- 
pany a  paper  which  reads  as  follows: 

"Chicago,  Illinois,  December  27th,  1895. 

"J.  McGregor  Adams,  Esq.— Dear  Sir:  In  consideration  that  you  have  to- 
day taken  an  assignment  of  the  interest  of  Perry  H.  Smith,  Jr.,  and  of  the 
estate  of  Emma  L.  Smith,  in  the  lease  bearing  date  of  March  31st,  1891,  exe- 
cuted by  Elbert  W.  Shirk  to  said  Emma  L.  Smith  and  Perry  EL  Smith,  Jr.,  of 
lots  six  (6),  seven  (7),  and  eight  (8)  m  block  two  (2)  of  Wolcott's  addition  to- 
Chicago,  situated  at  the  northeast  corner  of  Clark  and  Kinzie  streets,  in  said 
city,  and  have  assumed  all  liabilities  of  the  lessees  thereunder:  Now,  there- 
fore, we,  the  present  owners  of  the  fee  of  said  land,  do  hereby  agree  that,  in, 
case  you  shall,  at  any  time  in  the  future,  assign  the  said  lease  and  your  inter- 
est therein  to  some  responsible  party  who  shall  be  satisfactory  to  us,  we  will, 
on  the  assumption  by  such  assignee  of  all  your  liability  under  said  lease,  con- 
sent to  the  substitution  of  said  assignee,  and  the  release  of  yourself  and  your 
estate  from  all  further  liability  thereunder.  This  document  is  to  be  held  by 
the  Northern  Trust  Company,  and  not  to  be  delivered,  except  upon  the  joint 
order  of  yourself  and  ourselves.  Neither  this  document  nor  any  copy  thereof 
is  to  be  recorded.  If  the  same  or  any  copy  shall  be  recorded,  this  document 
shall  thereby  become  void.  E.  W.  Shirk. 

"Milton  Shirk. 
"Alice  S.  Edwards." 

Adams  paid  the  ground  rent  up  to  and  including  the  first  quarter  of  1897. 
In  February,  1897,  he  sold  and  transferred  to  one  Petterson  the  unexpired 
term  of  the  ground  lease,  and  also  the  improvements  and  personal  property 
he  had  purchased  in  connection  therewith  from  the  Smiths.  This  action  was 
brought  to  recover  from  Adams,  as  the  assignee  of  the  Smiths,  upon  that 
lease,  for  rent  accruing  for  the  last  three  quarters  of  1897. 

The  twenty-first,  twenty-second,  twenty-third,  twenty-fourth,  and  twenty- 
fifth  specifications  of  error  are  as  follows:  "(21)  The  court  erred  in  not  direct- 
ing a  verdict  for  defendant  because  plaintiffs  refused  to  allow  the  insurance 
policies  to  be  assigned  to  Petterson,  and  also  refused  to  submit  that  question 
to  the  jury,  and  in  refusing  to  instruct  the  jury,  as  requested  by  defendant: 
That  if  the  jury  believes  from  the  evidence  that  Shirk  refused  to  produce  the 
policies  of  insurance  upon  the  property  in  order  that  they  might  be  assigned 
to  Petterson,  his  doing  so  was  a  breach  of  the  provisions  of  the  lease  in  a 
material  part,  and  plaintiffs  cannot  recover.'  (22)  The  court  erred  In  refusing 
the  request  of  the  defendant  that  it  instruct  the  jury:  That,  if  Petterson  made 
a  tender  to  plaintiffs  in  June,  1897,  of  the  rent  due  for  the  second  quarter  of 
1897,  then  as  to  that  quarter  the  jury  must  find  in  favor  of  the  defendant.' 
(23)  The  court  erred  in  refusing  the  request  of  the  defendant  that  it  instruct 
the  jury:  That  if  Petterson  made  a  tender  to  plaintiffs  in  May,  1898,  of  the 
rent  for  the  third  and  fourth  quarters  of  1897,  then  that  tender  released  Adams- 
from  liability  to  pay  the  rent,  and  the  verdict  of  the  jury  as  to  those  two  quar- 
ters must  be  in  favor  of  the  defendant*  (24)  The  court  erred  in-  charging  the 
jury  that  there  must  be  an  opportunity  given  plaintiffs  to  investigate  for  them- 
selves the  responsibility  of  the  proposed  tenant  before  arbitration  concerning 
the  tenant  could  be  demanded,  being  especially  that  part  of  the  charge  which 
said:  'But  if,  on  the  other  hand,  as  they  claim,  as  Mr.  Shirk  has  testified, 
clearly  and  distinctly,  there  was  an  offer  of  this  man  Petterson  to  them,  and 
their  offer  to  make  the  investigation,  and  then  they  failed  to  furnish  Mr.  Shirk 
the  information  upon  which  to  make  that  investigation,  it  was  equivalent  to  a 
refusal  to  furnish  him  any  opportunity  to  state  whether  he  would  accept  this 
man  or  not,  and  he  was  not  put  to  an  option,— to  the  exercise  of  an  option; 
and  the  subsequent  transactions  by  which  they  wrote  a  letter  to  him  after  he 
had  left  the  city— after  he  was  known  to  have  left  the  city— would  amount  to- 
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nothiDg,  and  would  Hot  be  considered/  (25)  The  court  erred  in  instructing 
the  jury  that  it  must  find  for  the  plaintiffs  for  the  amount  of  the  claim  unless 
the  defendant  furnished  a  satisfactory  tenant  or  assignee  of  the  term,  being 
particularly  that  part  of  the  charge  in  which  the  court  said:  **  *  *  And 
unless  you  are  satisfied  by  the  preponderance  of  the  proof  in  this  case  that  Mr. 
Adams  furnished  a  person  whom  he  believed  to  be  satisfactory,  and  that  the 
preponderance  of  the  proof  shows  a  refusal  by  Mr.  Shirk  in  behalf  of  the 
plaintiffs  to  make  the  investigation,  and  to  exercise  a  judgment  on  the  matter 
whether  this  was  a  satisfactory  person  or  not,  then  the  defense  fails,  and  you 
must  find  for  the  plaintiffs  for  the  amount  claimed/  " 

William  Burry,  for  plaintiff  in  error. 
Frederic  Ullmann,  for  defendant  in  error. 

Before  WOODS  and  GROSSCUP,  Circuit  Judges,  and  KOHL- 
SAAT,  District  Judge. 

WOODS,  Circuit  Judge,  after  stating  the  case,  delivered  the  opin- 
ion of  the  court. . 

But  few  of  the  numerous  specifications  of  error  insisted  upon  pre- 
sent any  question.  The  first,  second,  third,  fifth,  and  seventh  allege 
error  in  the  admission  or  exclusion  of  evidence,  but  do  not,  as  re- 
quired by  rule  11  (31  C.  C.  A.  cxlvi.,  90  Fed.  cxlvi.),  quote  the  sub- 
stance of  the  evidence  admitted  or  rejected.  The  fourth  conforms# 
to  the  rule  in  that  respect,  but  the  evidence  referred  to  was  of  so" 
little  importance  that  a  ruling  one  way  or  the  other  upon  the  mo- 
tion to  strike  it  out  could  not  have  been  a  material  error.  The 
tenth  to  eighteenth  and  twenty-ninth  to  thirty-fourth  specifications 
each  allege  error  of  the  court  in  holding  or  not  holding  as  stated^ 
but,  if  the  court  so  held,  it  must  have  been  in  giving  or  refusing  in- 
structions, and  it  should  have  been  so  specified.  Woodbury  v.  City 
of  Shawneetown,  34  U.  S.  App.  655,  20  C.  C.  A.  400,  74  Fed.  205^ 
Columbus  Const.  Co.  v.  Crane  Co.,  41  C.  C.  A.  189,  98  Fed.  946,  101 
Fed.  55.  The  eighth,  ninth,  nineteenth,  and  twentieth  specifications 
are  to  the  effect  that  the  court  erred  in  not  directing  a  verdict  for 
the  defendant;  but  the  eighth  the  defendant  waived  by  adducing 
further  evidence  after  the  ruling  was  made.  The  ninth  specifies  no 
particular  in  which  there  was  supposed  to  be  a  lack  of  evidence; 
and  while,  in  the  nineteenth,  the  direction  was  asked  "because  of 
tender  of  all  the  rent  sued  for  by  Petterson  to  plaintiffs,"  and  in 
the  twentieth  "because  no  notice  was  given  by  the  plaintiffs  to 
defendant  of  nonpayment  by  Petterson  of  rent  sued  for,"  it  does  not 
appear  that  either  reason  was  suggested  to  the  court  at  the  time  or 
before  the  motion  for  a  peremptory  instruction  was  denied.  The 
bill  of  exceptions  states  simply  that,  all  the  evidence  being  in,, 
"thereupon  the  defendant  moved  the  court  to  hold  the  evidence  in- 
sufficient to  sustain  the  action,  and  to  direct  a  verdict  for  the  de- 
fendant"; but  such  a  general  motion,  unaccompanied  by  a  state- 
ment or  suggestion  of  reasons  for  it,  may  properly  be  overruled.  A 
practice  is  not  to  be  approved  which  will  permit  of  the  presenta- 
tion for  review  by  this  court  of  questions  which  are  not  shown  to 
have  been  called  to  the  attention  of  the  trial  court.  Columbus 
Const.  Co.  v.  Crane  Co.,  supra;  Stewart  v.  Morris,  37  C.  C.  A.  562, 
96  Fed.  703.     The  twenty-first  specification,  instead  of  befng  limited 
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to  the  assertion  of  a  single  error,  as  rule  11  requires,  presents  three 
questions,  which,  though  closely  akin  to  each  other,  are  yet  distinct- 
ly different.  There  was,  however,  no  error  in  refusing  the  special 
instruction  set  out  in  that  specification.  By  the  terms  of  the  origi- 
nal lease  the  insurance  provided  for  was  to  be  payable  to  the  lessor, 
and,  while  a  notation  upon  the  policies  of  the  consent  of  the  insur- 
ance companies  to  the  assignment  of  the  leasehold  may  have  been 
necessary,  there  was  apparently  no  right  in  any  one  to  ask  an  as- 
signment of  the  policies  to  Petterson;  and,  even  if  there  was  such  a 
right,  no  loss  having  occurred,  we  are  not  ready  to  assent  to  the 
proposition  that  the  refusal  of  Shirk  to  produce  the  policies  for  the 
purpose  of  assignment  is  a  defense  to  the  action  for  accrued  rent. 

What  was  the  effect  of  the  tenders  made  by  Petterson  to  Shirk 
depended,  perhaps,  on  other  questions  and  propositions  not  em- 
braced in  the  special  instructions  which  were  asked  and  refused. 
In  no  event  could  a  tender  made  by  Petterson  be  of  effect  unless 
Shirk,  as  against  Adams,  was  bound  to  accept  it.  If,  after  his  as- 
signment to  Petterson,  Adams  was  not  responsible  for  the  rent,  the 
question  was  irrelevant  and  immaterial,  and  the  refusal  of  the  in- 
struction of  no  consequence.  It  could  be  of  importance  only  upon 
the  theory  that  Adams  remained  liable  for  the  rent,  but  by  reason 
of  the  assignment,  which  to  that  extent  Shirk  was  bound  to  recog- 
nize as  valid,  he  had  come  into  the  position  of  surety  for  Petterson, 
and  therefore  was  discharged  by  the  refusal  of  Shirk  to  accept  the 
proffered  payment.  If  that  relationship  of  the  parties  was  a  ques- 
tion of  fact  on  the  evidence,  the  special  instruction  asked  should 
have  been  so  framed  as  to  submit  the  question  to  the  jury.  As 
drawn,  the  instruction  assumes  everything  essential  to  the  proposi- 
tion except  the  fact  of  tender.  If  that  fact  was  a  defense  to  the 
action  against  Adams,  it  is  equally  a  bar  to  the  right  of  the  lessors 
"to  proceed  against  the  improvements  or  against  the  original  les- 
sees." We  are  of  opinion  that  on  the  facts  disclosed  Shirk  was  jus- 
tified in  rejecting  the  tender.  In  the  original  lease  it  was  stipulated 
that  the  lessees  and  their  assigns  should  make  no  transfer  of  the 
leasehold  except  by  way  of  mortgage  or  trust  deed  except  upon  the 
written  consent  of  the  lessor.  Whether  or  not,  without  further  stip- 
ulation, that  restriction  would  have  bound  Adams,  it  is  not  neces- 
sary to  consider.  A  further  stipulation  was  made.  He  accepted 
an  assignment  by  which,  in  express  terms,  "for  himself  *  *  * 
and  assigns  personally,"  he  assumed  "all  the  terms,  covenants,  and 
agreements  in  said  lease  contained,"  but  with  the  modification  ex- 
pressed in  the  writing  of  the  same  date,  signed  by  the  Shirks,  that, 
in  case  he  should  thereafter  assign  the  lease  "to  some  responsible 
person"  who  should  be  "satisfactory"  to  them,  they  would  consent  to 
the  substitution  of  the  assignee,  and  release  him  and  his  estate  from 
further  liability.  Assuming  that  the  document  signed  by  the  Shirks 
was  executed  upon  a  sufficient  consideration,  and  became  binding, 
Adams  acquired  thereby  the  right  to  transfer  the  term  to  a  "re- 
sponsible party"  who  should  also  be  satisfactory  to  the  lessors.  The 
effect  of  that  provision,  in  our  opinion,  was  that,  when  Adams  pro- 
posed a  transfer  to  Petterson,  he  was  bound  to  show  to  a  reasonable 
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certainty  that  Petterson  was  pecuniarily  responsible,  and  of  such 
repute  for  honesty,  capacity,  and  fair  dealing  as  ought  to  make  him 
satisfactory.  Shirk,  for  himself  and  his  associates,  doubtless  was- 
bound  to  act  fairly  and  reasonably,  but  he  was  not  required  to  go  out 
of  his  way  to  establish,  or  to  convince  himself  of,  the  suitableness 
of  the  proposed  substitute.  It  was  not  enough,  as  indicated  by  that 
portion  of  the  court's  charge  set  out  in  the  twenty-fifth  specification 
of  error,  that  Adams  should  have  "furnished  a  person  whom  he  be- 
lieved to  be  satisfactory."  It  was  a  question,  not  of  belief,  but  of 
actual  responsibility  and  fitness,  and,  there  being  in  the  record  no 
evidence  that  Petterson  was  responsible  and  otherwise  of  accept- 
able character,  and  there  having  been  no  arbitration  to  supply  the 
place  of  such  evidence,  all  charges  that  Shirk  did  not  act  in  good 
faith  become  of  no  consequence.  For  all  that  appears  in  the  rec- 
ord, it  is  to  be  assumed,  as  between  the  parties,  that  Petterson  was 
not  responsible,  and  in  other  respects  was  not  one  who  should  have 
been  accepted  as  a  satisfactory  substitute  for  Adams.  What  the 
measure  of  pecuniary  responsibility  should  have  been,  in  the  ab- 
sence of  express  stipulation,  if  disputed,  would  have  to  be  deter- 
mined according  to  the  circumstances;  but,  in  the  absence  of  proof, 
it  would  seem  unreasonable  that  A.dams  should  insist  upon  the  ac- 
ceptance of  a  substitute  less  responsible  than  himself.  Direct  evi- 
dence on  the  subject  was  not  offered,  but  facts  are  shown  which  in- 
dicate that  Petterson  was  largely  indebted  to  Adams  and  others, 
and  consequently  his  responsibility  questionable.  Shirk  was,  there- 
fore, as  we  think,  justified  in  refusing  to  recognize  him  as  tenant^ 
and  in  insisting,  as  he  did,  that  he  would  accept  no  rent  from  him 
unless  paid  on  behalf  of  Adams,  his  recognized  lessee.  We  do  not 
agree  that  the  only  remedy  of  the  lessors  for  the  wrongful  transfer 
of  the  leasehold  was  a  re-entry  or  other  proceeding  to  forfeit  the 
lease.  The  putting  of  Petterson  in  possession  the  lessors  could  not 
prevent,  but  they  could  insist,  as  they  consistently  did,  that  as  to- 
them  the  transfer  was  wrongful,  and  that  they  would  regard  Pet- 
terson as  holding  for  Adams.  It  may  be  that,  as  between  Adams 
and  Petterson,  the  transfer  was  valid;  but  it  does  not  follow  that 
the  lessors  were  bound  either  to  proceed  to  forfeit  the  lease,  or,  fail- 
ing to  do  so,  must  be  held  to  have  acquiesced  in  the  assignment  and 
the  consequent  conversion  of  the  primary  and  absolute  liability  of 
Adams  into  a  mere  suretyship  for  Petterson.  A  forfeiture  of  the 
lease  was  just  what  Adams  greatly  desired  to  accomplish.  He  had 
offered  to  surrender  it  to  Shirk  for  nothing,  and,  being  denied  that 
privilege,  entered  upon  the  negotiations  to  procure  the  substitution 
of  Petterson  in  his  place  as  lessee;  but  it  was  not  in  his  power,  by 
the  course  pursued,  to  compel  the  desired  forfeiture  or  his  own  dis- 
charge through  the  enforced  acceptance  of  a  substitute  of  whose  re- 
sponsibility and  fitness  he  offered  then  and  at  the  trial  no  proof. 
It  follows  that  the  instructions  asked  on  the  subject  of  the  tenders 
made  by  Petterson  were  properly  refused,  and  that  the  instructions 
given  of  which  complaint  is  made  in  the  twenty-fourth  and  twenty- 
fifth  specifications  of  error  were  more  favorable  to  the  plaintiff  in. 
error  than  they  need  have  been. 
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The  twenty-sixth  specification  has  reference  to  the  exclusion  of 
evidence  concerning  the  financial  responsibility  of  one  Wylie,  to 
whom  Petterson  made  an  assignment  of  the  term.  It  was  properly 
excluded,  because  it  had  "nothing  to  do  with  the  issue  in  this  case." 

The  twenty-eighth  specification — the  last  to  be  considered — is 
that  the  court  erred  in  overruling  the  motion  in  arrest  of  judgment. 
The  grounds  of  the  motion,  as  stated,  are: 

"(1)  The  declaration  does  not  state  a  good  cause  of  action.  (2)  There  Is  a 
fatal  variance  between  the  allegations  of  the  declaration  and  proof.  (3)  There 
is  no  jurisdiction  of  the  matter  involved  in  this  cause  [except]  on  the  chancery 
side  of  this  court.  (4)  There  is  no  jurisdiction  of  this  cause  in  the  United 
•States  court  for  want  of  proper  citizenship  of  the  parties." 

The  second  ground  is  irrelevant.  A  motion  in  arrest  raises  no 
•objection  to  the  evidence  (2  Enc.  PI.  &  Prac.  813),  but  challenges  the 
sufficiency  of  "the  facts  of  record,  apart  from  any  showing  by  bill 
-of  exceptions,"  to  support  the  judgment  (World's  Columbian  Expo- 
sition Co.  v.  Republic  of  France,  33  C.  C.  A.  333,  91  Fed.  64).  The 
first  and  fourth  are  unavailing,  because  of  the  sufficiency  of  the 
-declaration  and  of  the  diverse  citizenship  of  the  parties  there  is  no 
ground  for  question.  The  objection  that  the  suit  should  have  been 
on  the  chancery  side  of  the  court  would  have  been  formidable  if 
made  in  time.  The  bringing  of  the  action  at  law  is  justified  by  the 
decision  in  Insurance  Co.  v.  Hanford,  143  U.  S.  187,  12  Sup.  Ct.  437, 
36  L.  Ed.  118,  but  that  decision,  it  is  insisted,  is  a  departure  from 
the  well-established  rule  declared  in  earlier  and  later  cases,  such  as 
Fenn  v.  Holme,  21  How.  481, 16  L.  Ed.  198;  National  Bank  v.  Grand 
Lodge,  98  U.  S.  123,  25  L.  Ed.  75;  Furnace  Co.  v.  Wi throw,  149  U. 
S.  574,  13  Sup.  Ct.  936,  37  L.  Ed.  853;  Lindsay  v.  Bank,  156  U.  S. 
485,  15  Sup.  Ct.  472,  39  L.  Ed.  505.  It  is  enough  here  to  observe 
the  settled  rule  of  practice  that  an  objection  of  this  kind  must  be 
made  promptly,  and,  if  delayed,  as  in  this  instance,  to  the  end  of 
the  trial,  will  be  overruled. .  In  this  case  the  objection  was  patent 
on  the  face  of  the  declaration,  but,  so  far  as  appears,  it  was  first 
brought  to  the  attention  of  the  court  by  the  motion  in  arrest. 

The  judgment  of  the  circuit  court  is*  affirmed. 


(104  Fed.  61.) 

GRAVES  v.  SALINE  COUNTY,  ILL. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    October  2,  1900.) 

No.  680. 

Interest— Liability  of  County — Overdue  Coupons. 

Under  the  law  of  Illinois,  as  declared  by  the  supreme  court,  Interest 
is  recoverable  only  when  authorised  by  statute,  and  the  general  statu- 
tory enactments  on  the  subject  do  not  apply  to  the  state,  or. to  counties, 
or  municipal  corporations,  unless  expressly  so  provided;  hence  interest 
is  not  recoverable  on  interest  coupons  from  county  bonds  after  their  ma- 
turity, where  they  contain  no  agreement  to  pay  interest 
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2.  Same— Acceptance  of  Principal. 

Where  interest  is  not  stipulated  for  in  an  obligation,  although  it  may 
be  recoverable  under  the  statute  as  damages*  it  cannot  be  recovered 
after  acceptance  by  the  creditor  of  full  payment  of  the  principal,  and 
it  is  immaterial  that  he  accepted  the  principal  under  protest. 

In  Error  to  the. Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Illinois. 

George  A.  Sanders,  for  plaintiff  in  error. 
Sigel  Capel,  for  defendant  in  error. 

Before  WOODS  and  GROSSCUP,  Circuit  Judges,  and  SEAMAN, 
District  Judge. 

WOODS,  Circuit  Judge.  This  is  an  action  of  assumpsit,  brought 
on  May  13,  1896,  by  George  F.  Graves,  a  citizen  of  Vermont,  against 
the  county  of  Saline,  HI.,  to  recover  the  amount  due  upon  180  coupons. 
The  bonds  to  which  the  coupons  had  belonged  the  supreme  court  and 
this  court  had  declared  valid.  Graves  v.  Saline  Co.,  161  XL  S.  359,  16 
-  Sup.  Ct.  526,  40  L.  Ed.  732;  Id.,  34  U.  S.  App.  710,  20  C.  C.  A.  118,  73 
Fed.  920.  There  seems  to  have  been  no  appearance  for  the  defendant, 
but  on  January  11,  1898,  a  rule  to  answer  was  entered,  the  entry 
containing  a  recital  that  the  defendant  had  "been  regularly  served 
with  process,"  and  on  the  ensuing  March  22d,  "the  defendant  having 
failed  to  enter  its  appearance  and  plead  pursuant  to  the  rule"  thereto- 
fore entered,  "was  three  times  solemnly  called,  and  came  not,  but 
made  default,"  and  thereupon  it  was  "considered  by  the  court  that 
the  plaintiff  has  sustained  damages  by  reason  of  the  breaches  of  prom- 
ises in  his  declaration  mentioned;  but  because  those  damages  are 
unknown  it  is  submitted  to  the  court  to  assess  the  same."  On  De- 
cember 21, 1899,  an  entry  was  made  showing  the  coming  of  the  plain- 
tiff by  his  attorney,  the  hearing  of  evidence  by  the  court,  and  a  gen- 
eral finding  and  judgment  for  the  defendant.  This  is  followed  by  an 
entry  of  "special  findings  of  the  court,"  from  which  it  appears  that 
"the  plaintiff  was  the  bona  fide  holder  of  the  180  coupons  at  $60.00 
each,"  described  in  the  declaration;  that  the  bonds  and  coupons  were 
duly  registered;  that  under  the  law  the  state  treasurer  could  pay  only 
the  face  value  of  the  coupons,  "and  no  interest  on  coupons  is  paid  by 
that  office";  that  demand  for  the  face  value  of  the  coupons  and  for 
interest  thereon  from  the  date  of  maturity  "was  made  on  the  state 
treasury,"  and  the  face  value  of  the  coupons,  to  wit,  $10,800,  was 
paid,  and  was  received  under  protest  by  the  attorney  for  the  plaintiff 
in  part  payment  of  the  claim  in  suit;  and,  finally,  "that  on  December 
21,  1899,  the  court  found  the  issues  for  the  defendant,  and  rendered 
judgment  for  the  defendant  for  costs." 

Raising  no  question  of  practice,  counsel  have  addressed  their  dis- 
cussion to  the  one  question  whether  the  plaintiff  was  entitled  to  a 
judgment  for  interest  upon  the  coupons  from  the  date  of  maturity, 
amounting  to  $3,523.08.  The  surrender  of  the  coupons  to  the  state 
treasurer  at  the  time  of  the  payment  of  the  nominal  amount  thereof, 
though  not  stated  in  the  findings,  is  conceded.  Each  coupon  appears 
on  its  face  to  be  "twelve  months'  interest"  on  a  bond  designated  by 
number,  but  it  contains  in  itself  no  contract  for  the  payment  of  inter- 
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est  The  supreme  court  of  Illinois,  following  the  rule  at  common  law 
that  interest  is  recoverable  in  no  case  except  upon  an  express  agree- 
ment to  pay  it,  has  declared  it  well  established  in  that  state  that  in- 
terest can  be  recovered  only  when  the  statute  authorizes  it,  and  "may, 
therefore,  be  regarded  as  dependent  upon,  and  a  creature  of,  the 
statute."  Fowler  v.  Harts,  149  111.  592,  36  N.  E.  996.  And  the  further 
rule  seems  to  be  well  established  in  that  state  that  general  statutory 
enactments  authorizing  or  requiring  the  allowance  of  interest  do  not 
apply  to  the  state,  or  to  counties,  townships,  or  other  municipal 
bodies,  unless  it  be  so  explicitly  provided.  Madison  Co.  v.  Bartlett,  1 
Scam.  67;  County  of  Pike  v.  Horsford,  11  111.  170;  City  of  Pekin  v. 
Reynolds,  31  111.  529;  City  of  Chicago  v.  People,  56  111.  327;  Commis- 
sioners v.  Dunlevy,  91  HI.  49;  Shoenberger  v.  City  of  Elgin,  164  HI. 
80,  45  N.  E.  434;  Town  of  Mt.  Morris  v.  Williams,  38  111.  App.  401. 

It  is  urged  in  behalf  of  the  plaintiff  in  error  that  section  2,  c.  74, 
p.  973,  Hnrd's  Rev.  fit  HI.  1897,  was  enacted  for  the  purpose  of  chan- 
ging the  rule  on  this  subject;  but  that  statute  is  expressed  in  the  same 
general  terms  as  the  prior  enactments  which  had  been  in  force 
when  the  decisions  cited  were  pronounced.  It  contains  no  men- 
tion of  municipalities,  and  apparently  was  intended  simply  to  change 
from  six  to  five  the  rate  of  interest. 

The  judgment  of  the  circuit  court  seems  also  to  be  justified  by  the 
rule  that,  where  interest  is  not  stipulate3  for  in  the  contract  and  is 
recoverable  merely  as  damages,  or  as  an  incident  to  the  debt,  it  may 
not  be  recovered  after  acceptance  by  the  creditor  of  full  payment  of 
the  principal  of  the  obligation.  It  has  been  often  so  declared.  Pro- 
test at  the  time  of  the  acceptance  of  the  principal  is  of  no  consequence, 
and  the  rule  that  partial  payment  of  a  debt  furnishes  no  considera- 
tion for  the  discharge  of  the  whole  is  not  applicable.  Fake  v.  Eddy's 
Ex'r,  15  Wend.  76,  and  cases  cited;  Cutter  v.  Mayor,  etc.,  92  N.  Y. 
166;  McCreery  v.  Day,  119  N.  Y.  1,  23  N.  E.  198;  Stone  v.  Bennett,  8 
Mo.  41;  Suth.  Dam.  677;  Society  v.  Wells,  68  Me.  572;  Succession  of 
Anderson,  12  La.  Ann.  95;  Watkins  v.  Morgan,  6  Car.  &  P.  661;  Rob- 
bins  v.  Cheek,  32  Ind.  328,  and  cases  cited.  See,  also,  Tuttle  v.  Tuttle, 
12  Mete.  (Mass.)  551.  In  Marks  v.  Trustees,  56  Ind.  288,  the  distinc- 
tion pointed  out  in  Bobbins  v.  Cheek  between  cases  upon  contracts 
containing  and  those  not  containing  a  stipulation  for  the  payment  of 
interest  seems  to  have  been  overlooked.  The  judgment  below  is 
affirmed. 


(104  Fed.  63.) 

ZANB  v.  HAMILTON  COUNTY,  ILL. 

(Circuit  Court  of  Appeals,  Seventh  Circuit.    October  2,  1900.) 

No.  675. 

County  Bonds— Invalidity  of  Statute  Authorizing— Bona  Fide  Holdebs. 

The  supreme  court  of  Illinois  having  declared  void  section  20,  Act 

March  10,  1869,  authorizing  the  issuance  of  bonds  in  aid  of  the  St  Louis 

&  Southeastern  Railway  Company,  which  was  incorporated  by  the  same 

act,  as  in  violation  of  the  state  constitution,  such  decision  is  binding  on 
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the  federal  courts,  and  bonds  issned  by  a  county  under  such  provision, 
being  without  authority  of  law,  are  not  rendered  valid  by  any  recitals 
they  contain,  and  are  unenforceable  in  the  hands  of  all  holders.1 

* 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Illinois. 

George  A.  Sanders,  for  plaintiff  in  error. 
J.  M.  Hamill,  for  defendant  in  error. 

Before  WOODS  and  GROSSCUP,  Circuit  Judges,  and  SEAMAN, 
District  Judge. 

WOODS,  Circuit  Judge.  This  was  an  action  in  assumpsit,  brought 
by  Harriet  M.  Zane,  a  citizen  of  Massachusetts,  against  the  county 
of  Hamilton,  111.,  to  recover  the  amount  alleged  to  be  due  upon  six 
bonds  for  $1,000  each,  issued  in  the  name  of  the  county  to  the  St. 
Louis  &  Southeastern  Railway  Company,  or  bearer,  and  of  which 
the  plaintiff  was  alleged  to  be  an  innocent  purchaser.  The  circuit 
court  sustained  a  demurrer  to  the  declaration,  and,  the  plaintiff 
refusing  to  amend,  gave  judgment  for  the  defendant.  The  ques- 
tion is  whether  there  was  authority  of  law  for  the  issue  of  the  bonds. 
The  bonds  bear  date  October  23, 1871,  and  were  not  executed  before 
that  date.  They  are  a  part  of  the  issue  of  $200,000  referred  to  in 
the  case  of  Austin  v.  Hamilton  Co.,  22  C.  C.  A.  128,  76  Fed.  208,  but 
are  not  a  part  of  the  105  bonds  which,  as  shown  in  that  case,  had  been 
owned  by  Walter  M.  Jackson  and  in  a  suit  to  which  the  county  and 
he  were  parties  had  been  adjudged  to  be  valid.  The  only  author- 
ity asserted  for  the  issue  of  the  bonds  is  section  20  of  the  act  of 
March  10,  1869,  whereby  the  St.  Louis  &  Southeastern  Railway 
Company  was  incorporated.  In  People  v.  Hamill,  134  111.  666,  17 
N.  E.  799,  29  N.  E.  280,  where  the  validity  of  these  bonds  was  in  is- 
sue, it  was  held  that  they  were  invalid,  because  section  20  of  the  act 
mentioned  was  void,  as  being  in  violation  of  the  provision  of  the 
constitution  of  the  state  (article  3,  §  23),  that  "no  private  or  local 
law  *  *  *  shall  embrace  more  than  one  subject,  and  that  shall 
be  expressed  in  the  title."  This  court  recognized  the  authority 
of  that  decision  in  the  Austin  Case,  and  must  recognize  it  now. 
It  follows  that  the  bonds  were  issued  without  authority  of  law, 
and  in  the  hands  of  any  and  all  holders,  unless,  like  Jackson,  they 
can  claim  under  an  unreversed  adjudication,  must  be  regarded  as 
invalid.  No  recital  can  supply  the  want  of  legal  authority  for  their 
execution.    The  judgment  below  is  affirmed. 

i  Bona  fide  purchaser  of  municipal  bonds,  see  note  to  Pickens  Tp.  v.  Post, 
41  C.  C.  A.  6. 

43  C.C.A.— 27 


Digitized  by  VjOOQIC 


418  43  C.  C.  A.  REPORTS. 


(104  Fed.  83.) 
WELSBACH  LIGHT  CO.  v.  COSMOPOLITAN  INCANDESCENT  LIGHT  CO. 
(Circuit  Court  of  Appeals,   Seventh  Circuit    October   2,    1900.) 

No.  671. 

1.  Patents— Preliminary  Injunction— Effect  of  Decisions  in  Other  Juris- 

dictions. 

The  owner  of  a  patent  is  not  in  any  case  entitled  to  a  preliminary  in- 
junction against  infringement  as  a  matter  of  strict  right,  but  the  applica- 
tion therefor  is  addressed  to  the  sound  discretion  of  the  court,  which  can- 
not be  constrained  by  any  rule  of  comity  to  follow  the  decisions  in  an- 
other jurisdiction  against  its  own  independent  judgment.  Hence  It  is 
not  ground  for  the  reversal  of  an  order  refusing  such  an  injunction  that 
it  is  contrary  to  the  decisions  of  the  courts  of  another  circuit. 

2.  Same— 1nc\ndescent  Mantles. 

An  order  affirmed  which  refused  a  preliminary  injunction  against  in- 
fringement of  claim  1  of  the  Rawson  patent,  No.  407,963,  for  an  improve- 
ment in  strengthening  Incandescent  mantles,  on  the  ground  that  the  evi- 
dence tended  to  show  that  the  claim  covered  the  sole  invention  of  one 
of  the  two  patentees. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
ern Division  of  the  Northern  District  of  Illinois. 

John  R.  Bennett,  for  appellant. 

Douglass  Dyrenforth  and  Charles  K.  Offield,  for  appellee. 

Before  WOODS  and  GROSSCUP,  Circuit  Judges,  and  BUNN,  Dis- 
trict Judge. 

WOODS,  Circuit  Judge.  This  appeal  is  from  an  order  denying  an 
injunction  pendente  lite  against  infringement  of  the  first  claim  of 
letters  patent  No.  407,963,  issued  on  July  30,  1889,  to  Frederick  L. 
Rawson  and  William  S.  Rawson,  of  London,  England.  The  prin- 
cipal contention  of  the  appellant,  insisted  upon  with  great  elabora- 
tion and  reiteration  of  argument,  is  that:  "No  new  defenses  having 
been  interposed  which  had  not  already  been  considered  and  over- 
ruled, both  by  a  court  of  co-ordinate  jurisdiction  and  by  the  circuit 
court  of  appeals  for  the  Second  circuit,  *  *  *  the  complainant, 
under  the  universally  recognized  and  applied  rule  of  comity, 
*  *  *  was  entitled  to  the  injunction  pendente  lite  prayed  for." 
The  rulings  referred  to  were  made  in  Welsbach  Light  Co.  v.  Sunlight 
Incandescent  Gas  Lamp  Co.  (C.  C.)  87  Fed.  221,  followed  in  the  case 
against  the  Rex  Incandescent  Light  Co.  (C.  C.)  94  Fed.  1006,  and 
Welsbach  Light  Co.  v.  American  Incandescent  Lamp  Co.,  39  C.  C 
A.  185,  98  Fed.  613.  It  is  clear  that  "the  plaintiff  overstates  some- 
what the  claims  of  comity ."  The  opinion  of  the  court  below  is  re- 
ported in  100  Fed.  648.  It  shows  that  the  court  proceeded  on  the 
theory  "that,  by  force  of  the  decisions  of  this  court,  each  case  in  thia 
circuit  must  be  decided  upon  its  merits  as  disclosed  by  the  record 
therein,  and  that  a  ruling  or  opinion  of  any  other  circuit  court  or 
court  of  appeals  upon  any  question  involved  should  be  given  only 
its  just  and  reasonable  weight  according  to  the  circumstances." 
Acting  upon  that  theory,  and  in  the  exercise  of  an  independent  judg- 
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ment,  the  court  reached  and  declared  its  conclusion  that  the  va- 
lidity of  the  patent,  because  issued  to  two,  when  in  fact,  as  the  evi- 
dence seemed  to  show,  only  one  of  them  was  the  real  inventor,  was 
brought  into  such  doubt  as  to  forbid  the  granting  of  a  preliminary 
injunction.  The  last  expression  of  this  court  on  the  doctrine  of  com- 
ity had  been  in  the  case  of  Stover  Mfg.  Co.  v.  Mast,  Poos  &  Co.,  32 
C.  C.  A.  231,  89  Fed.  333.  The  judgment  in  that  case  has  since  been 
affirmed  by  the  supreme  court  (177  U.  S.  485,  20  Sup.  Ct  708,  Adv. 
S.  U.  S.  708,  44  L.  Ed.  856),  and  from  the  opinion  of  that  court  we 
quote  the  following  comprehensive  and  reasonable  statement  of  the 
•doctrine: 

"Comity  is  not  a  rule  of  law,  but  one  of  practice,  convenience,  and  expe- 
diency. It  is  something  more  than  mere  courtesy,  which  implies  only  defer- 
ence to  the  opinion  of  others,  since  it  has  a  substantial  value  in  securing  uni- 
formity of  decision,  and  discouraging  repeated  litigation  of  the  same  ques- 
tion. But  its  obligation  is  not  imperative.  If  it  were,  the  Indiscreet  action 
of  one  court  might  become  a  precedent,  Increasing  in  weight  with  each  suc- 
cessive adjudication,  until  the  whole  country  was  tied  down  to  an  unsound 
principle.  Comity  persuades,  but  it  does  not  command.  It  declares,  not  how 
a  case  shall  be  decided,  but  how  it  may  with  propriety  be  decided.  It  recog- 
nizes the  fact  that  the  primary  duty  of  every  court  is  to  dispose  of  cases  ac- 
cording to  the  law  and  the  facts;  in  a  word,  to  decide  them  right.  In  doing 
«o,  the  Judge  is  bound  to  determine  them  according  to  his  own  convictions. 
If  he  be  clear  in  those  convictions,  he  should  follow  them.  It  is  only  in  cases 
where,  in  his  own  mind,  there  may  be  a  doubt  as  to  the  soundness  of  his 
views,  that  comity  comes  in  play,  and  suggests  a  uniformity  of  ruling  to 
avoid  confusion  until  a  higher  court  has  settled  the  law.  It  demands  of  no 
one  that  he  shall  abdicate  his  individual  Judgment,  but  only  that  deference 
shaU  be  paid  to  the  Judgments  of  other  co-ordinate  tribunals." 

A  direct  utterance  could  not  have  made  it  more  clear  that  no 
court  is  to  be  reviewed  or  reversed,  without  an  inquiry  into  the 
merits,  merely  because  it  failed  or  refused  to  follow  the  decision  of 
another  court  to  which  it  was  not  directly  subordinate.  Not  less 
than  of  the  supreme  court  is  it  the -duty  of  this  court,  within  the 
sphere  of  its  jurisdiction*  to  decide  questions  presented  according  to 
its  own  judgment.  The  purpose  of  congress  in  creating  the  circuit 
courts  of  appeals  and  in  conferring  upon  them  the  extraordinary 
jurisdiction  given  them  in  appeals  from  interlocutory  orders  of  in- 
junction would  be  to  a  large  extent  thwarted  if  the  doctrine  of  com- 
ity, always  factitious,  and  sometimes  pernicious,  should  be  allowed 
in  these  courts  to  take  the  place  of  independent  and  conscientious 
judgment.  The  safeguard  against  the  evil  of  divergent  and  discord- 
ant decisions  in  the  different  circuits  is  in  the  power  given  to  the 
supreme  court  to  require  the  certification  of  cases  to  that  court  for 
review;  and  evidently  a  prompt  and  healthy  exercise  of  that  power 
is  more  likely  to  follow  inconsistency  of  decisions  in  the  courts  of 
appeals  than  a  harmony  of  rulings  brought  about  by  considerations 
of  deference  or  comity. 

In  determining  whether,  in  a  given  case,  the  circuit  court  erred  in 
refusing  an  injunction  pending  the  litigation,  it  is  to  be  remembered 
that  such  an  injunction  in  no  case  is  a  matter  of  strict  right.  The 
application  for  it  is  addressed  to  the  sound  discretion  of  the  court. 
It  may  be  granted  or  refused,  unconditionally  or  upon  terms;  and 
upon  appeal  ordinarily  the  question  is  simply  whether  the  court  act- 
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ed  improvidently.  Only  when  clearly  erroneous  will  the  order  be 
reversed.  Ritter  v.  Ulman,  42  XL  S.  App.  263,  24  C.  C.  A.  71,  7* 
Fed.  222. 

It  is  conceded  that  a  patent  issued  to  two,  one  of  whom  alone  was 
the  inventor,  is  void;  and  it  was  mainly  because  of  testimony,  given 
by  the  patentees  themselves,  tending  to  show  that  the  first  claim  of 
the  patent  in  suit  was  for  the  invention  of  one,  and  not  of  both,  of 
the  patentees,  that  the  court  refused  a  preliminary  injunction.  The 
substance  of  that  testimony  is  well  stated  in  the  opinion  below,  and, 
notwithstanding  the  opinion  of  the  judges  in  the  Second  circuit  that 
it  was  not  satisfactory,  we  are  not  convinced  that  the  judge  below 
gave  it  undue  weight.  Its  force  is  certainly  not  impaired  by  the 
affidavits  produced  at  the  hearing.  The  reasonable  supposition 
would  seem  to  be  that  affidavits,  prepared  as  these  were,  for  the  pur- 
pose either  of  meeting  or  evading  the  force  of  the  explicit  testimony 
which  had  been  given  in  open  court  and  under  cross-examination* 
would  have  contained  a  direct  reference  to  that  testimony  and  &mh 
explanation  as  could  be  made;  but  these  affidavits,  prepared  by 
counsel  in  identical  terms  for  both  witnesses,  simply  say: 

"My  brother  and  myself  were  the  true,  original,  and  joint  Inventors  of 
the  invention  which  is  set  forth  and  claimed  in  the  said  letters  patent,  and 
that  invention  •  •  •  was  the  result  of  the  joint  thought,  efforts  and  la- 
bors of  my  brother  and  myself.  •  •  •  That  invention  was  not  the  result 
of  a  single  thought,  but  occupied  the  mind  and  attention  of  my  brother  and 
myself  for  a  period  of  several  months,  *  *  *  and  was  not  the  result 
of  the  sole  or  separate  thought,  work,  and  experiment  of  either  my  brother 
or  myself." 

In  his  testimony  one  of  them  had  said  that  the  first  thought  of 
overcoming  the  difficulty  about  transporting  mantles  by  dipping  thi^ 
mantle  into  a  liquid  was  his;  that  he  thought  of  it  one  night  in  bed: 
that  the  next  day  he  tried  it  with  paraffine;  and,  to  a  suggestion  of 
counsel  that  he  and  his  brother  were  both  working  and  thinking  and 
conversing  together  about  the  invention,"  he  responded,  "No,  I  do- 
not  think  that  we  were  conversing  together  about  the  matter  tiU  I 
showed  what  I  had  done,  and  told  him  what  I  had  done."    And  to 
the  question  whether  his  experiments  were  limited  to  paraffine,  he 
answered,  "My  personal  experiments  were,  but  my  friend,  who  was 
working  with  me  at  that  time,  Mr.  Donkin  [not  his  brother],  made 
other  experiments."    The  brother,  Frederick,  to  the  question,  "Who* 
first  suggested  this  paraffining?"  answered,  "My  brother  Stepney 
was  the  first  who  told  me;  he  spoke  to  me  about  it";  and  this  state- 
ment is  emphasized  by  other  parts  of  his  testimony.    When  the  first 
witness,  on  cross-examination,  admitted  that  in  their  declaration  for 
the  patent  they  swore  that  they  were  joint  inventors,  counsel,  in  ex- 
planation to  the  court,  said : 

"I  may  tell  your  lordship  there  are  a  number  of  other  things  in  the  pat- 
ent. My  friend  is  talking  about  'this  invention/  Of  course,  technically  it 
is  one  invention,  but  in  fact  there  are  a  number  of  things  included  in  it  which 
have  since  been  cut  out  by  disclaimer." 


nave  since  Deen  cut  out  oy  disclaimer. 

A  like  explanation  is  appropriate  here.  The  patent  contains 
claims.  The  first,  which  is  in  suit,  is  for  a  single  thought, — th< 
scribed  improvement  in  strengthening  incandescent  mantles, 
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sisting  in  coating  the  completed  mantle  with  paraffine  or  other  suit- 
able material.  That  thought  might  well  have  come  to  one  when  in 
bed,  and  have  been  put  to  the  practical  test  the  next  day,  as  tes- 
tified. It  is  difficult  to  apprehend  how  two  could  have  shared  in  the 
conception.  The  second  claim,  however,  is  distinctly  different.  It 
is  for  a  method  of  forming  incandescent  mantles,  consisting  of  a 
number  of  steps,  the  combining  of  which,  to  produce  the  desired 
result,  may  well  have  been  the  joint  achievement  of  two  or  more 
minds.    The  order  of  the  circuit  court  is  affirmed. 


(104  Fed.  87.) 

NATIONAL  CHEMICAL  &  FERTILIZER  CO.  v.  SWIFT  &  CO. 

(Circuit  Court  of  Appeals,  Seventh  Circuit.    October  2,  1900.) 

No.  674. 

Patents— Novelty— Fertilizer  from  Contents  of  Tank- Waters. 

The  Van  Ruymbeke  patent,  No.  307,732,  for  a  fertilizer  described  In 
the  claim  as  a  "nitrogenous  fertilizing  material  consisting  of  the  unde- 
eomposed  coagulated  albuminoids  of  concentrated  tank-waters,  freed 
from  undue  deliquescence  and  viscidity,"  is  void  for  lack  of  novelty,  the 
same  product,  prepared  by  substantially  the  same  chemical  treatment  of 
tank-waters,  having  been  disclosed  in  a  number  of  prior  patents. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
ern Division  of  the  Northern  District  of  Illinois. 

The  decree  appealed  from  dismisses  the  bill  of  complaint  for  want  of  equity, 
and  is  based  on  the  opinjon  of  the  trial  court  that  the  patent  in  suit  is  invalid 
both  for  uncertainty  and  for  lack  of  novelty.  100  Fed.  451.  The  bill  alleges 
infringement  of  letters  patent  No.  307,732,  issued  to  the  appellant,  as  assignee 
of  Joseph  Van  Ruymbeke,  August  2,  1887,  for  a  fertilizer.  The  original  ap- 
plication was  filed  July  27,  1885,  and  called  for  a  patent  for  the  process  de- 
scribed; but  this  was  refused  by  the  patent  office  for  sundry  reasons  stated 
by  the  examiners,  including  the  following:  That  "there  is  no  specific  process 
described";  that  "neither  the  specifications  nor  the  claims"  comply  with  the 
law;  and  that  "many  other  inventors  have  treated  the  same  and  similar 
material  to  that  of  the  applicant  with  the  same  chemicals."  Thereupon,  the 
application  being  changed  to  one  for  the  product,  the  patent  was  finally  al- 
lowed for  "certain  new  and  useful  improvements  in  fertilizers,"  with  the 
following  specifications  and  claim: 

"Liquids  technically  known  as  'tank-waters,'  produced  by  the  rendering  of 
meats  and  fatty  substances,  contain  so  much  of  soluble  gelatinous  substances 
that,  when  evaporated,  the  product  is  so  sticky  and  deliquescent  that  its  utili- 
sation as  a  fertilizer  has  been  abandoned.  My  present  invention  consists  in 
the  production  from  tank-water  of  a  fertilizer  free  from  undue  deliquescence 
and  viscidity,  which  I  accomplish  by  rendering  insoluble  the  gelatinous  sub- 
stances contained  in  these  waters  without  the  loss  of  any  of  the  solids  in 
solution,  and  without  the  transformation  of  them  Into  several  different  prod- 
nets,  each  of  which  products  requires  to  be  differently  and  separately  treated 
for  utilization,  as  is  the  case  when  the  stickiness  Is  corrected  by  heat.  In 
my  method  of  making  this  new  fertilizer  by  rendering  insoluble  the  gelati- 
nous substances  contained  In  these  liquors  I  preferably  use  a  solution  of 
sulphate  of  iron,  and,  for  the  purpose  of  ascertaining  the  minimum  quantity 
to  be  used,  I  determine,  first,  the  specific  gravity  of  the  liquid  to  be  treated; 
.secondly,  the  proportion  of  gelatinous  substances  which  it  contains.  The 
Hass  and  character  of  the  meats  rendered  and  the  tank-water  therefrom 
vary  so  much  in  the  relative  proportions  of  fibrine  and  gelatine  which  they 
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contain  that  It  is  necessary  to  make  a  chemical  test  of  a  sample  of  tank- 
waters  about  to  be  treated.  This  test  consists  in  gradually  adding  to  such 
sample  of  tank-water  a  solution  of  iron  of  known  strength;  and  in  my  ex- 
perience I  have  found  that  for  one  hundred  parts  of  solids  in  solution  In  the 
tank-water  it  requires  from  fifteen  to  twenty  per  cent,  of  green  copperas, 
which  is  added  In  solution  to  the  tank-water,  and  mixed  thoroughly  there- 
with. This  compound  is  then  evaporated  under  250°  to  300°  Fahrenheit, 
preferably  by  steam,  after  which  it  Is  placed  in  an  open  vessel,  in  thickness 
of  one  inch,  and  for  a  period  of  about  ten  hours  is  subjected  to  a  heat  of 
about  350°  Fahrenheit,  when  it  will  become  hard,  brittle,  and  easy  of  pulver- 
ization. The  heat  should  not  be  raised  much  higher  than  350°,  because  the 
material  would  thus  again  become  sticky,  blacken,  and  suffer  loss  of  am- 
monia. By  this  means  the  substances  in  solution  in  the  tank-waters,  with 
all  the  nitrogen  they  contain,  are  preserved  in  the  resulting  non-viscid,  non- 
deliquescent  fertilizer,  rich  in  nitrogen,  with  soluble  phosphate  and  potash. 
Instead  of  using  sulphate  of  iron,  as  an  equivalent  I  may  use  the  same  pro- 
portions of  chloride  of  iron,  sulphate  of  aluminum,  alum,  acetate  of  lead,  or 
other  soluble  salts  of  iron  or  aluminum,  or  twenty  to  thirty  per  cent,  of  or- 
ganic tannins,  or  five  to  ten  per  cent,  of  chlorine  or  its  equivalent  hypochlo- 
rldes.  These  are  the  proportions  when  either  class  of  these  chemicals  is 
used  alone,  but,  if  used  in  combinations,  equivalent  proportions  of  each  will 
take  the  place  of  the  others.  I  am  aware  that  the  described  chemical  ingre- 
dients have  been  used  in  the  treatment  of  sewage  and  similar  liquids,  but 
such  use  has  been  for  the  purpose  of  preventing  odorous  decomposition,  and 
not  for  rendering  insoluble  gelatinous  compounds,  such  liquids  not  usually 
containing  gelatine.  Having  described  my  invention,  what  I  claim  is:  The 
within-described  nitrogenous  fertilizing  material,  consisting  of  the  undecom- 
posed  coagulated  albuminoids  of  concentrated  tank-waters  freed  from  undue 
deliquescence  and  viscidity." 

The  appellee,  Swift  &  Co.,  is  operating  as  licensee  under  letters  patent  Is- 
sued to  Omar  T.  Joslin,  April  11,  1803,  for  a  "process  of  making  fertilizer 
from  tank-water";  and  the  following  is  stipulated  as  the  process  actually 
employed  by  the  appellee,  in  conformity  with  such  patent,  producing  the 
fertilizer  which  is  alleged  to  infringe  the  appellant's  patent: 

"The  tank- water  is  first  concentrated  to  a  consistency  of  about  thirty-five 
degrees  Baume,  at  a  temperature  of  140  degrees  F.  The  resultant  product 
is  called  'stick.'  To  the  stick  there  is  added  two  per  cent,  of  sulphuric  acid 
of  from  sixty  to  sixty-six  degrees  strength.  The*  mass  is  then  stirred  for  a 
few  minutes  to  allow  decomposition  to  take  place.  There  is  then  added  in 
solution  enough  sulphates  formed  by  dissolving  waste  fuller's  earth*  in  sul- 
phuric acid  so  that  on  completion  of  the  process  the  finished  product  will 
contain,  on  dry  basis,  eight  per  cent,  of  such  sulphates.  The  mass  is  then 
stirred  about  ten  minutes.  Pressed  cooked  blood  is  then  added  until  the 
finished  product  will  contain,  on  dry  basis,  seventeen  per  cent  of  blood, 
and  the  mass  Is  stirred  about  ten  minutes.  The  product  Is  then  finished  by 
drying  in  shallow  pans  in  a  steam  oven.  This  process  is  sometimes  varied 
as  follows:  As  a  substitute  for  the  two  per  cent,  of  sulphuric  acid  there 
is  sometimes  used  an  equivalent  quantity  of  waste  sinews  or  ligaments 
from  slaughtered  animals,  dissolved  in  sulphuric  acid.  Another  change  is 
that,  as  a  substitute  for  the  pressed  cooked  blood,  there  is  used  about  half 
the  quantity  of  blood,  and  the  deficiency  is  supplied  by  using  steamed  hoofs, 
the  quantity  of  each  and  either  depending  upon  the  supply  of  either  or  both 
on  hand;  but  usually  there  is  a  sufficient  quantity  of  hoofs  used  so  that  the 
finished  product  will  contain  from  eight  to  twelve  per  cent,  of  hoof,  on  dry 
basis." 

In  support  of  the  defense  of  anticipation  in  the  prior  art,  numerous  let- 
ters patent  of  the  United  States  were  introduced,  and  the  following  are  spe- 
cially referred  to  and  discussed  in  the  testimony  of  the  experts:  Gale's,  No. 
38,040,  for  an  "Improvement  in  treating  phosphatlc  guanos";  Wilson's,  No. 
00,328,  for  an  "improved  process  of  treating  offal-gelatine  and  scrap  for 
the  manufacture  of  fertilizers";  Stephens',  No.  144,877,  for  an  "improvement 
In  the  manufacture  of  fertilizer  by  using  plaster  of  Paris  with  animal  mat- 
ter";   Shaw's,  No.  146,285,  for  treating  slaughter-house  wash  for  a  fertilizer; 
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North's,  No.  165,172,  for  an  "Improvement  In  fertilizers";  Halverson's,  No. 
171,613,  which  distinctly  claims  "the  improved  process  of  utilizing  'soup' 
described,  consisting  in  treating  the  same  with  persulphate  of  iron";  Terne's, 
Nos.  228,955,  246,242,  269,487,  282,411,  relating  to  the  treatment  of  sewerage 
and  tank-waters;  Huet's,  No.  242,777,  for  treatment  of  animal  substances,  etc., 
for  making  a  fertilizer;  Myerson's,  No.  168,099,  and  Strype's,  No.  318,826, 
for  treatment  of  blood;  also  several  patents  issued  on  applications  of  Joseph 
Van  Ruymbeke,  both  prior  and  subsequent  to  the  patent  In  suit,  for  the 
treatment  of  tank-waters  to  produce  fertilizers. 

L.  L.  Coburn,  for  appellant. 

J.  L.  Jackson  and  L.  L.  Bond,  for  appellee. 

Before  WOODS  and  GROSSCUP,  Circuit  Judges,  and  SEAMAN, 
District  Judge. 

SEAMAN,  District  Judge,  after  making  the  foregoing  statement, 
delivered  the  opinion  of  the  court. 

The  appellant's  patent,  issued  on  the  application  of  Joseph  Van 
Ruymbeke,  is  for  a  product  stated  in  the  single  claim  of  the  patent 
as  a  "nitrogenous  fertilizing  material  consisting  of  the  undecom- 
posed  coagulated  albuminoids  of  concentrated  tank-waters  freed 
from  undue  deliquescence  and  viscidity."  The  validity  of  the  pat- 
ent rests  primarily  on  the  assumption  that  Van  Ruymbeke  made  the 
discovery  of  a  new  composition  of  matter;  that,  utilizing  the  waste 
tank-water  which  came  from  the  rendering  operations  of  slaughter 
houses,  he  produced  a  valuable  fertilizer,  through  chemical  action 
theretofore  unknown.  The  process  employed  is  not  protected  by 
patent,  as  the  application  for  that  object  was  rejected  by  the  patent 
office;  but  the  patentee  is,  nevertheless,  entitled  to  the  broader  pro- 
tection of  his  product  for  which  the  patent  was  finally  allowed,  if  it 
be  true  that  it  is  his  discovery  in  the  sense  of  the  patent  law,  pro- 
vided the  means  and  method  of  production  are  clearly  set  forth. 
When  a  new  article,  a  new  property  in  the  composition  of  matter, 
is  thus  brought  to  light  for  the  enrichment  of  the  world's  knowl- 
edge and  uses,  the  statute  intends  that  the  discoverer  may  be  re- 
warded with  exclusive  rights  to  make  and  sell  the  article  during  the 
moderate  term  for  which  the  patent  is  granted;  and,  as  remarked  in 
Merrill  v.  Yeomans,  94  U.  S.  568,  571,  24  L.  Ed.  236,  this  right  pre- 
vails over  an  infringing  article,  "however  produced."  This  broad 
monopoly  can  be  granted  for  a  true  discovery  only,  and  not  for  the 
mere  improvement  of  a  known  composition.  The  "mere  carrying 
forward,  or  new  or  more  extended  application  of  the  original 
thought;  a  change  only  in  form,  proportions,  or  degrees;  the  sub- 
stitution of  equivalents,  doing  substantially  the  same  thing  in  the 
same  way  by  substantially  the  same  means,  with  better  results, — is 
not  such  invention  as  will  sustain  a  patent."  Smith  v.  Nichols,  21 
Wall.  112,  119,  22  L.  Ed.  567;  Grant  v.  Walter,  148  U.  S.  547,  553, 
13  Sup.  Ct.  701,  37  L.  Ed.  557.  And  this  rule  is  strictly  applicable 
where  the  claim  of  the  patent  is  for  a  new  substance  or  composition 
of  matter. 

The  contention  on  behalf  of  the  appellant  is  thus  stated  in  the 
brief  of  its  counsel: 
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"Dr.  Van  Ruymbeke,  the  patentee,  made  a  discovery  In  chemistry,  to  wit, 
that  the  application  of  sulphate  of  iron  or  green  copperas  would  coagulate  the 
gelatinous  substances  or  albuminoids  of  the  solids  held  in  solution  in  tank- 
water,'  which  enabled  him  to  utilize  all  of  the  solids  in  tank-water  by  evapora- 
tion, and  render  them  non-viscid  and  non-deliquescent,  without  applying  a 
high  degree  of  heat.  By  this  process  he  made  a  waste  product  valuable,  and 
corrected  the  sanitary  conditions  surrounding  all  the  packing  houses." 

If  the  testimony  sustains  this  contention  within  the  rules  above 
indicated,  the  patent  is  sustainable,  unless  the  description  of  the 
process  is  fatally  defective;  and  in  that  view  it  would  be  question- 
able, to  say  the  least,  whether  substantial  difference  in  the  appellee's 
process  would  save  its  product  from  infringement.  The  nature  of 
the  discovery  must,  therefore,  be  ascertained  in  the  light  of  the  prior 
state  of  the  art.  As  usual  in  the  expert  testimony  furnished  in  pat- 
ent causes,  the  opinions  of  the  chemists  called  on  one  side  and  the 
other — including  scientists  of  eminence  in  the  profession — are  di- 
rectly opposed  on  the  question  whether  Van  Ruymbeke  made  a  new 
discovery  in  chemistry;  but  we  are  of  opinion  that  the  various  sup- 
positions upon  this  point  founded  upon  theories  are  set  at  rest  by 
the  evidence  of  prior  patents  and  publications  and  of  practical  dem- 
onstrations thereunder.  "Tank-water,"  which  is  the  subject  of  the 
treatment  described  in  the  patent,  is  the  name  applied  in  the  slaugh- 
ter-house industry  to  the  liquid  produced  in  the  rendering  of  meats 
and  other  animal  matter  through  the  process  of  subjecting  such 
material  to  the  action  of  steam  and  pressure.  The  fat  rising  to  the 
top  of  the  tank,  and  the  undissolved  solid  matter  settling  to  the  bot- 
tom, the  fluid  which  remains  between  them  is  known  as  tank-water, 
sometimes  called  "soup,"  and  contains  about  10  per  cent,  of  solids 
in  solution.  In  this  condition  the  tank-water  is  both  waste  material 
and  unsanitary.  It  is  described  by  the  experts  as  "an  exceedingly 
complex  substance/'  many  of  the  constituents  being  unknown;  but 
the  presence  of  albuminoids  and  gelatinous  substances  was  well 
known,  although  their  exact  nature  and  extent  is  still  unknown; 
and  these  constituents  are  rich  in  nitrogen,  and  valuable  as  plant 
food.  This  tank-water  has  long  been  subjected  to  treatment  which 
reduced  it  to  a  substance  called  "stick,"  with  varying  consistency, 
approximating  50  per  cent,  solids;  and  the  stick,  when  further  evapo- 
rated to  dryness,  at  a  temperature  of  about  212°  Fahrenheit,  pos- 
sessed fertilizing  properties  of  great  richness,  but  was  then  defect- 
ive for  commercial  use  by  reason  of  its  extreme  deliquescence,  name- 
ly, having  the  property  of  absorbing  moisture  from  the  atmosphere 
so  that  it  soon  became  sticky  and  viscid,  "flowing  like  tar."  The 
process  described  in  the  Van  Ruymbeke  patent  overcomes  this  se- 
rious defect  through  the  chemical  action  of  a  solution  of  sulphate  of 
iron,  or  some  of  its  numerous  equivalents,  and  thus  produces  a  fer- 
tilizer ingredient  of  great  commercial  value.  Was  it  a  "new  dis- 
covery in  chemistry"  that  a  remedy  existed  in  the  use  of  such  chem- 
ical agent  under  like  conditions,  that  sulphate  of  iron,  or  known 
equivalents,  "would  coagulate-  the  gelatinous  substances  contained 
in  tank-water"?  The  answer  to  this  crucial  inquiry  must  be  sought 
in  the  prior  patents  introduced  in  the  record,  and  we  are  constrained 
to  the  opinion  that  they  clearly  negative  the  appellant's  contention. 
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The  application  for  the  process  of  the  patent  in  suit  was  filed  July 
27,  1885.  (1)  In  1863  letters  patent  No.  38,040  were  issued  to  Gale 
for  a  process  of  making  a  fertilizer  by  combining  phosphatic  guano 
■"with  animal  matter  previously  converted  into  ammoniacal  products'"; 
and  for  the  treatment  of  the  latter  distinctly  specifies  the  use  of  cop- 
peras (sulphate  of  iron),  with  a  small  proportion  of  sulphuric  acid,  and 
then  boiling  down  the  mixture  "until  the  animal  matter  shall  be 
broken  down,  and  reduced  to  a  gelatinous  mass.*'  These  ingredients 
and  the  method  set  forth  are  quite  identical  with  those  employed 
-by  the  appellee  in  the  treatment  of  tank-water.  (2)  In  18G9  letters 
patent  No.  90,328  were  issued  to  Wilson  "for  a  process  of  treating 
offal  gelatine  and  scrap  for  the  manufacture  of  fertilizers,"  and  the 
specifications  show  that  the  treatment  is  applied  to  the  same  ma- 
terial which  is  here  called  tank-water,  together  with  such  solids  as 
remain  after  drawing  off  the  fat.  The  ingredient  named  for  the  mix- 
ture preparatory  to  concentration  by  heat  is  acid  phosphate  of  lime, 
but  salt  of  iron  is  also  mentioned  in  language  which  would  imply 
either  additional  or  alternative  use,  or,  as  stated  in  the  second  claim 
of  the  patent,  for  application  "separate  or  combined";  and  the  pat- 
entee says  he  thus  overcomes  "the  well-known  gummy  and  sticky 
property  of  commercial  phosphate  fertilizers."  (3)  The  Stephens  pat- 
ent, No.  d.44,877,  of  1873,  clearly  describes  a  process  for  treatment 
of  tank-water  which  is  identical  with  that  of  the  patent  in  suit,  ex- 
cept that  plaster  of  Paris  (sulphate  of  calcium)  is  used  instead  of 
sulphate  of  iron;  and  the  qualities  of  the  product  are  described  in 
terms  which  cover  the  Van  Ruymbeke  claim.  (4)  In  1875,  however, 
letters  patent  No.  171,613  were  issued  to  Halvor  Halverson  with  a 
single  claim  for  "the  improved  process  of  utilizing  'soup'  described, 
consisting  in  treating  the  same  with  persulphate  of  iron."  The  specifi- 
cations unmistakably  show  that  tank-water  was  the  subject  of  treat- 
ment, with  the  twofold  purpose  of  obviating  its  "injurious  sanitary 
effects,"  and  "converting  the  same  into  fertilizing  material";  that  it  is 
treated  with  "a  saturated  solution  of  persulphate  of  iron  until  pre- 
cipitation ceases,  the  precipitate  thus  formed  being  not  only  valuable 
as  a  fertilizer,  but  also,  by  subsequent  treatment,  for  edible  purposes." 
Whether  the  specifications  of  the  process  are  open  to  the  objection 
made  that  they  are  indefinite  in  respect  of  proportions  of  material 
and  of  the  treating  or  boiling  for  concentration,  is  not  essential  to  the 
question  under  consideration,  as  they  furnish  a  clean  disclosure  by 
publication  of  the  identical  idea  of  means  claimed  in  the  appellant's 
patent;  the  use  of  the  chemical  reagent  and  its  effect  upon  the 
gelatinous  substances  in  the  tank-water  thus  being  distinctly  point- 
ed out.  (liven,  through  such  publication  of  the  processes  in  the 
prior  patents,  like  ingredients,  with  coagulation  of  the  albuminoids 
and  resultant  product  clearly  set  forth,  there  was  surely  no  pioneer 
discovery  in  chemistry  on  the  part  of  Van  Ruymbeke  to  authorize  a 
patent  for  the  identical  product,  however  meritorious  his  advance 
may  have  proved  in  the  process  to' that  end.  Moreover,  the  sample 
which  was  introduced  of  the  product  made  in  conformity  with  the 
Halverson  patent  presents  every  quality  described  in  that  of  the  Van 
fiuymbeke  patent,  and  the  exhibits  made  thereunder,  differing  only 
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in  color;  and  the  same  remark  applies  substantially  to  the  sample 
made  under  the  Wilson  patent 

Of  the  other  prior  patents  in  evidence  it  is  sufficient  to  remark  that 
cognate  use  of  sulphate  of  iron,  or  its  well-known  equivalents,  for 
like  purpose,  appears  in  Shaw's  No.  146,285,  Terne's  No.  228,955,  and 
Huet's  No.  242,777;  that  in  Myerson's  No.  163,099,  and  Strype's  No. 
318,826,  salts  of  aluminum  are  alike  employed  to  coagulate  bloody 
and  that  North,  in  No.  165,172,  treats  tank-water  by  a  high  degree 
of  heat,  and  describes  the  fertilizer  thus  produced  as  "not  at  all  viscid, 
but  brittle,  and  only  slightly  deliquescent."  The  contention  that  these 
prior  patents  must  be  treated  as  failures — as  mere  paper  patents  of 
no  practical  value — is  untenable.  "The  very  fact"  of  the  grant  of  a 
patent  for  the  process  described  "is  some  evidence  of  its  operativenessr 
as  well  as  of  its  utility,"  when  introduced  by  way  of  anticipation 
(Dashiell  v.  Grosvenor,  162  U.  S.  425,  432,  16  Sup.  Ct.  807,  40  L.  Ed. 
1029),  and  the  testimony  which  was  offered  to  overcome  their  pre- 
sumptive value  relates  only  to  the  patents  of  Halverson,  North,  and 
Terne.  That  referring  to  the  Halverson  process  is  entirely  hearsay^ 
and  inadmissible;  that  as  to  the  trial  of  the  North  process  merely 
states  the  conclusion  of  the  witness  that  "it  was  not  practical,"  with- 
out explaining  the  circumstances;  and  finally,  in  reference  to  the 
Terne  patents,  which  are  owned  by  the  appellant,  its  president  states 
that  they  produced  hnder  them  "a  commercial  fertilizer,"  which  he 
does  not  attempt  to  differentiate  from  the  product  in  suit,  but  says- 
"the  process  could  not  be  made  profitable,"  leaving  the  cause  unex- 
plained. Thus  standing  unimpeached  each  of  the  patents  in  evidence 
is  entitled  to  consideration,  with  its  value  dependent  alone  upon  the 
identity  and  completeness  of  the  means  and  results  described,  and 
with  substantial  identity  of  the  Terne  product  conceded  by  fair  im- 
plication. It  is  true  that  the  testimony  further  shows  that  prior 
to  the  introduction  of  the  Van  Ruymbeke  process  the  tank-water  pro- 
duced in  slaughter  houses  was  not  successfully  utilized,  and  that  suc- 
cess, in  fair  measure,  at  least,  followed  its  adoption  in  the  develop- 
ment of  an  important  industry.  But  it  appears  equally  true  that  the 
industry  cannot  be  conducted  with  profit,  except  in  connection  with 
the  great  packing  establishments  having  an  output  of  upwards  of 
1,000  hogs  per  day, — a  condition  which  was  not  met  by  more  than 
three  concerns  in  the  United  States  prior  to  the  date  of  this  patent. 
The  magnitude  and  diversity  of  packing  operations  at  great  centers 
have  greatly  increased  since  that  date,  while  comparatively  few  estab- 
lishments are  thus  utilizing  their  tank-water.  Whether  the  success 
of  the  operation  under  the  patent  in  suit  is  due  to  the  superiority  of 
its  process  for  economical  production,  or  to  the  changed  conditions 
referred  to,  or  to  both  combined,  is  not  material,  in  vjew  of  the  fact 
that  the  product,  and  not  the  process,  is  the  claim  of  discovery.  We 
are  of  opinion,  therefore,  aside  from  other  questions  which  are  argued 
in  their  briefs,  that  no  discovery  was  made  by  Van  Ruymbeke  to  au- 
thorize a  monopoly  of  the  product  described,  and  that  the  bill  was 
rightly  dismissed  for  want  of  equity.  Accordingly,  the  decree  of  the 
circuit  court  is  affirmed. 
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THE   P.   H.   BIRKHEAD. 

(Circuit  Court  of  Appeals,  Seventh   Circuit.    October  2,  1900.) 

No.  656. 

Collision—Moored  Vessel— Evidence  Considered. 

While  a  tug  was  moored  in  a  proper  position  at  the  east  and  river  front 
of  a  dock,  a  coal  steamer  and  her  consort  unloaded  in  a  slip  at  the 
north  side  of  the  dock,  each  in  turn  being  tied  up  on  the  outside  of  the 
tug,  from  which  direction  a  fresh  wind  was  blowing,  while  the  other 
unloaded.  Immediately  after  they  had  gone,  the  tug  began  to  list,  and, 
later,  sank,  and  It  was  found  that  her  timbers  had  been  freshly  broken. 
No  other  vessels  had  been  at  the  dock.  Held,  that  the  circumstantial] 
evidence  afforded  by  such  facts,  supplemented  by  the  testimony  of  wit- 
nesses who  claimed  to  have  seen  one  or  the  other  of  such  vessels  strike 
against  the  tug  while  being  maneuvered,  was  sufficient  to  sustain  a 
finding  that  the  Injury  was  caused  by  the  steamer  or  her  tow,  either  by 
collision  with  the  tug  when  approaching  or  leaving,  or  by  pounding 
against  her  while  tied  up,  notwithstanding  the  contrary  testimony  of  their 
officers  and  crews. 

Appeal  from  the  District  Court  of  the  United  states  for  the  Eastern, 
District  of  Wisconsin. 
In  Admiralty. 

On  September  25,  1897,  Henry  Rahr,  the  appellee  here,  and  the  owner  of 
the  steam  tug  Agnes  C,  exhibited  his  libel  in  the  court  below  against  the- 
steamer  P.  H.  Birkhead  in  a  cause  of  collision.  The  appellants  here,  Wil- 
liam F.  Warren,  Charles  K.  Pederson,  and  John  Nelson,  who  were  the  own- 
ers of  the  P.  H.  Birkhead,  intervened  for  their  interest,  and  filed  their  claim 
and  answer  denying  the  collision.  The  court  below  pronounced  for  the  libel- 
ant, and  from  the  decree  awarding  damages  the  owners  of  the  P.  H.  Birk- 
head appealed. 

The  Barkhausen  and  Hathaway  dock,  on  the  west  bank  of  the  Fox  river 
at  the  port  of  Green  Bay,  is  adjacent  to  and  north  of  the  Walnut  Street 
Bridge,  so  called,  spanning  the  river.  At  that  point  the  river  is  about  800' 
feet  wide,  the  channel  being  within  200  feet  of  the  east  bank.  North  of 
the  dock  is  a  slip  for  the  accommodation  of  vessels  loading  or  discharging 
at  the  dock.  The  water  at  the  north  of  the  slip  was  about  14  feet  in  depth. 
At  the  south  end  of  the  dock  the  water  was  quite  shallow,  and  off  that  pointy 
and  in  the  shallow  water,  there  were  spiles,— either  the  remains  of  a  dock,, 
or  driven  there  as  a  protection  to  the  bridge.  At  the  river  front  of  this  dock, 
on  the  30th  day  of  October,  1896,  the  steam  tug  Agnes  C.  was  lying  moored 
to  the  dock,  with  no  watch  on  board,  and  headed  to  the  northward.  This 
tug  was  52  feet  in  length.  On  that  day  the  steamer  P.  H.  Birkhead,  156.8- 
feet  in  length,  and  laden  with  coals,  and  having  in  tow  the  barge  Commodore, 
176.5  feet  in  length,  also  laden  with  coals,  arrived  at  the  port  of  Green  Bay. 
After  passing  the  Main  Street  Bridge  some  considerable  distance  north  of 
this  dock,  the  steamer  let  go  her  consort,  and  proceeded  to  the  dock  in  ques- 
tion, going  alongside  and  outside  the  Agnes  C,  running  her  nose  into  the 
mud  in  the  shallow  water  by  the  spiles,  and  being  moored  to  the  dock,  her 
lines  passing  over  the  Agnes  0.  The  consort  was  taken  by  a  tug  Into  the- 
slip  at  the  north  of  this  dock,  and  there  discharged  her  cargo.  Upon  com- 
pleting discharge  of  her  cargo,  and  in  the  afternoon  of  the  day  following, 
she  exchanged  places  with  the  steamer  Birkhead,  and  was  moored  to  the 
river  front  of  the  dock  outside  the  tug.  The  Birkhead  entered  the  slip,  and 
discharged  her  cargo,  and  on  Monday  morning,  the  2d  day  of  November,  went 
astern  into  the  stream,  and  thence  proceeded  alongside  the  Commodore,  to- 
which  vessel  she  was  made  fast.  At  this  time  there  was  a  fresh  breeze 
blowing,  either  from  the  northeast  or  southeast,  the  evidence  leaving  the- 
precise  direction  of  the  wind  in  some  doubt;    but  there  is  not  dispute  that 
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the  wind  was  from  an  easterly  direction.  The  steamer  undertook  to  turn, 
with  her  consort,  to  the  north.  It  Is  not  clear  from  the  evidence  whether 
the  two  vessels  went  astern,  and  sought  to  turn  stern  foremost,  or.  goius: 
astern  a  short  distance,  sought  to  swing  their  hows  out  into  the  river,  and 
so  turn  to  the  north.  Whatever  the  maneuver,  the  steamer  was  unable  to 
swing  her  bow  around,  and  was  finally  obliged  to  seek  the  assistance  of  a 
tug  to  swing  the  bows  of  the  vessel  to  the  north.  Before  the  arrival  of  the 
steamer,  the  Agnes  C.  was  lying  at  the  dock  in  fairly  good  condition,  and 
uninjured,  although  it  subsequently  appeared  that  her  frames,  or  some  of 
them,  were  partially  decayed.  On  the  day  after  the  departure  of  the  Birk- 
head  she  appeared  to  list,  and  a  day  or  two  thereafter  sank,  was  afterwards 
raised,  put  upon  a  dry  dock,  and  examined.  All  or  most  of  her  timl>ers 
abaft  the  pilot  house  were  found  to  be  broken,  "some  of  them  cracked  square 
off,  and  the  balance  cracked  so  they  were  no  use  to  any  one."  They  were 
broken  at  about  the  knuckle  of  the  boat,  some  broken  square  off  and  others 
splintered;  and  the  breaks  appeared  to  be  recent.  Three  seams  in  the  bilge 
were  open,  and  the  guard  rails  on  both  sides  the  tug  were  broken.  Five  wit- 
nesses on  the  part  of  the  libelant,  testifying  more  than  a  year  after  the  occur- 
rence, claimed  to  have  seen  the  Birkhead  or  her  consort  run  into  the  tug  while 
at  the  dock;  two  of  them  stating  the  occurrence  to  have  been  on  the  day  of  the 
arrival  of  the  steamer,  and  three  of  them  stating  the  collision  to  have  oc- 
curred on  the  day  of  the  departure  of  the  steamer  and  her  consort:  three 
of  them  stating  that  It  was  the  steamer  that  was  in  collision  with  the  tug. 
one  of  them  that  it  was  the  consort  while  lashed  to  the  steamer,  and  one 
was  In  doubt  whether  ir.  was  the  steamer  or  her  consort,  while  they  were 
lashed  together.  Seven  witnesses  on  the  part  of  the  respondents,  and  who 
were  officers  or  seamen  on  the  steamer  or  her  consort,  testified  that  no  colli- 
sion occurred.  The  evidence  was  without  contradiction  that  after  the  de- 
parture of  the  steamer  and  her  consort,  and  prior  to  the  sinking  of  the  tug, 
no  vessel  was  moored  or  came  to  that  dock,  or  in  the  vicinity. 

Frederick  G.  Mitchell,  for  appellants. 
George  C  Markhain,  for  appellee. 

Before  WOODS,  JENKINS,  and  GROSSCUP,  Circuit  Judges. 

JENKINS,  Circuit  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

The  case  with  which  we  have  to  deal  presents  a  question  of  fact 
merely,  and  needs  not  extended  discussion.  Prior  to  the  arrival  of 
the  steamer  and  her  consort,  the  Agnes  C.  was  moored  at  the  river 
front  of  the  wharf,  uninjured.  The  day  after  the  departure  of  the 
steamer  and  her  consort  the  tug  was  seen  to  list,  and  a  day  or  two 
thereafter  went  to  the  bottom.  Her  frames  were  found  to  be  broken 
or  splintered,  exhibiting  fresh  breaks,  and  three  of  her  seams  below 
the  bilge  were  open.  What  caused  this  injury?  A  few  days  before 
the  arrival  of  the  Birkhead  the  tug  had  been  moved  from  her  berth  in 
the  slip,  and  moored  to  her  position  at  the  wharf,  in  anticipation  of 
the  arrival  of  the  steamer  and  her  consort.  No  other  vessel  is 
shown  to  have  been  at  that  dock  for  some  time  before  the  arrival 
of  the  steamer.  At  that  time  the  tug  was  apparently  seaworthy. 
It  is  proven  that  no  other  vessels  were  in  that  vicinity  after  the  de- 
parture of  the  steamer  and  prior  to  the  sinking  of  the  tug.  These 
facts  alone  present  a  strong  case  of  circumstantial  evidence  against 
the  steamer,  fortified  by  the  evidence  of  five  disinterested  witnesses, 
each  of  whom  claims  to  have  been  an  eyewitness  to  the  pounding 
or  striking  of  the  tug  by  the  steamer  or  her  consort.  It  is  true  that 
these  witnesses  differ  much  in  their  relations  of  the  occurrences  testi- 
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fied  to.  Two  of  them  state  the  collision  to  have  been  on  the  day  of 
the  arrival  of  the  steamer,  and  three  of  them  on  the  day  of  her  de- 
parture. They  testified  a  year  or  more  after  the  event,  and  memory 
of  the  date  of  an  event  in  which  neither  had  an  interest  might  well  be 
faulty.  We  are  far,  however,  from  believing  that  the  memory  of 
either  witness  was  treacherous,  even  as  to  time.  It  seems  to  us  not 
improbable,  considering  the  extent  of  the  injury,  that  there  was  more 
than  one  collision  and  pounding  and  crushing  of  the  tug  between  the 
steamer  or  her  consort  and  the  dock.  The  two  vessels  laden  with  coals 
were  at  different  times  during  the  three  days  they  were  at  the  dock 
moored  just  outside  the  tug,  and  in  close  proximity  to  her.  The  evi- 
dence as  to  the  manner  in  which  they  were  respectively  moored  does 
not  disclose  that  anything  was  done  which  would  prevent  the  larger 
and  heavier  vessels,  in  the  easterly  wind  then  prevailing,  from  being 
driven  against  and  pounding  the  tug  against  the  dock.  It  may  well  be 
that  part  of  the  injury  was  caused  in  this  manner  and  part  by  contact 
of  the  steamer  with  the  tug  upon  her  arrival,  and  by  like  contact  at 
the  time  of  her  departure.  The  tug  was  there  of  right,  and  was  in  a 
position  in  which  she  was  at  the  mercy  of  the  steamer  and  her  con- 
sort. It  was  the  duty  of  the  steamer  in  her  maneuvers  in  close 
quarters  to  see  to  it  that  the  tug  suffered  no  injury.  Notwithstand- 
ing the  denials  of  those  employed  upon  the  steamer  or  her  consort, 
we  are,  after  a  careful  review  of  the  evidence,  impressed  with  the 
conviction  that  the  Agnes  C.  received  her  injuries  at  the  hands  of  the 
steamer  or  her  consort,  or  both,  and  by  reason  of  the  faulty  manage- 
ment of  the  steamer. 

Upon  leaving  port,  the  Birkhead  met  the  steamer  Christie  and  con- 
sort coming  in,  and  it  is  urged  that  these  vessels,  being  laden,  as  it 
is  supposed,  with  coals,  may  have  caused  the  injury  to  the  Agnes  C. 
There  is,  however,  no  evidence  that  these  latter  vessels  went  to  or 
near  the  dock  in  question,  and  no  evidence  to  which  bank  of  the  river 
they  went.  We  cannot  assume,  in  view  of  the  positive  statement  of 
the  owner  of  the  dock  that  no  vessel  was  there  after  the  Birkhead, 
that  the  Christie  and  her  consort  discharged  at  the  dock  in  question. 
It  could  not  have  been  a  difficult  matter  to  have  shown  where  these 
vessels  discharged,  and  under  these  circumstances  it  was  the  duty  of 
the  steamer  to  have  shown  the  fact,  and  that  the  injury  was  caused  by 
them.    We  are  of  opinion  that  the  decree  should  be  affirmed. 


(104  Fed.  113.) 

MAYOR,  ETC.,  OF  THE  CITY  OF  HELENA  et  al.  v.  UNITED  STATES 
ex  rel.  HELENA  WATERWORKS  CO. 

(Circuit  Court  of  Appeals,  Ninth  Circuit.    September  4,  1900.) 

No.  586. 

1.  Proceedings  in  Ebkor— Review— Questions  not  Raised  Below. 

Where  a  petition  for  a  writ  of  mandamus  to  compel  a  municipal  corpora- 
tion to  pay  a  judgment  against  it  alleged  that  petitioner  was  the  owner 
of  the  judgment,  and  neither  the  sufficiency  nor  truth  of  such  allegation 
was  challenged  In  the  trial  court,  the  question  of  petitioner's  title  cannot, 
be  raised  in  the  appellate  court  on  a  writ  of  error. 
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2.  Mukicipal  Corporations— Mandamus  to  Compel  Payment  or  Judgment 
—Demand. 

Under  PoL  Code  Mont  I  5087,  providing  that  on  the  certificate  of  a 
justice  of  the  peace  or  clerk  of  a  court  in  which  a  judgment  against 
a  city  or  town  has  been  rendered,  showing  the  amount  and  date  of  such 
judgment,  the  council  of  such  city  or  town  shall  take  steps  for  Its  pay- 
ment, the  filing  of  such  a  certificate  is  sufficient  demand  of  payment  to  sup- 
port proceedings  in  mandamus  to  compel  a  compliance  with  the  statute,  i 

-8.  Judgment— Conclusiveness— Collateral  Impeachment. 

A  judgment  against  a  city,  rendered  by  a  federal  court  haying  Juris- 
diction, where  such  judgment  is  not  void  on  its  face,  cannot  be  impeached 
collaterally  in  proceedings  for  a  writ  of  mandamus  to  enforce  its  payment, 
which  in  the  federal  courts  is  in  the  nature  of  an  execution,  on  the 
ground  that  it  was  entered  by  consent  of  the  oflleers  of  the  city  which 
had  a  valid  defense. 

■4.  Municipal  Corporations— Estoppel  by  Laches. 

A  city  whose  officers  consent  to  the  rendition  of  a  judgment  against 
it  in  consideration  of  the  settlement  of  the  amount  of  Its  indebtedness, 
and  which  levies  a  tax  for  the  payment  of  such  judgment,  and  otherwise 
treats  it  as  valid,  is  estopped  by  laches  from  setting  up  as  an  objection 
to  the  issuance  of  an  execution  or  writ  of  mandamus  for  the  enforce- 
ment of  the  judgment  a  matter  which  might  have  been  pleaded  in  de- 
fense to  the  action. 

4>.  Same— Limit  or  Taxation— Levy  to  Pay  Judgment. 

Pol.  Code  Mont  §  4814,  limits  the  amount  of  taxes  which  a  city  or 
town  may  levy  "for  general  municipal  or  administrative  purposes,"  but 
section  4815  provides  that  special  taxes  may  also  be  assessed  and  levied 
as  provided  in  that  title,  and  such  title  contains  section  5037,  which  re- 
quires cities  or  towns  to  levy  and  collect  a  tax  sufficient  to  pay  within 
three  years  any  judgment  rendered  against  the  municipality  and  properly 
certified,  where  there  is  not  sufficient  money  in  the  general  fund,  exclusive 
of  the  appropriations,  for  the  current  fiscal  year.  Held,  that  the  limita- 
tion In  section  4814  did  not  apply  to  a  tax  levied  for  payment  of  a  judg- 
ment, which  constituted  a  special  tax,  within  the  meaning  of  section 
4815. 

&  Same— Mandamus. 

A  city  which  has  levied  and  collected  a  special  tax  for  the  payment  of 
a  judgment,  as  authorized  by  statute,  cannot  defend  against  a  writ  of 
mandamus  to  compel  It  to  apply  the  fund  so  collected  upon  the  judgment 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Montana.  , 

This  cause  comes  to  this  court  upon  the  alleged  error  of  the  circuit  court 
of  the  United  States  for  the  district  of  Montana  in  awarding  a  peremptory 
writ  of  mandate  to  compel  the  payment  of  a  judgment  recovered  in  said  cir- 
cuit court  by  James  H.  Mills,  receiver,  against  the  city  of  Helena,  on  the  1st 
day  of  December,  1897,  for  the  sum  of  $31,319.  It  appears  from  the  petition 
of  the  defendant  in  error  for  a  writ  of  mandamus  that  the  defendant  in  error 
is  a  corporation  organized  and  existing  under  the  laws  of  the  state  of  New 
Jersey,  and  that  the  city  of  Helena  has  a  corporate  existence  under  and  by 
virtue  of  the  laws  of  the  state  of  Montana;  that  on  the  1st  day  of  December, 
1897,  a  judgment  was  entered  in  the  circuit  court  in  favor  of  James  H.  Mills, 
receiver,  against  the  said  city  of  Helena,  for  the  sum  of  $31,319  and  interest 
and  that  said  judgment  is  still  in  force  unsatisfied;  that  there  was  filed  with 
the  city  clerk  of  said  city,  on  the  13th  day  of  May,  1898,  a  certificate  of  the 
clerk  of  said  court,  showing  the  amount  and  date  of  entry  of  said  judgment. 
It  is  averred  that  the  city  council,  in  1898,  levied  a  tax  of  one  mill  on  the 
dollar  for  the  express  purpose  of  paying  and  satisfying  in  part  said  judgment, 
and  that  there  was  collected,  and  is  now  in  the  treasury  of  said  city,  as  the 

i  Enforcing  judgment  against  municipality  by  mandamus,  see  note  to  Holt 
Co.  v.  National  Life  Ins.  Co.,  25  C.  C.  A.  475. 
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proceeds  of  such  levy,  the  sum  of  $10,005.88,  placed  to  the  credit  of  the  "Judg- 
ment Fund";  that  the  city  has  failed,  neglected,  and  refused  to  appropriate 
and  issue  a  warrant  for  or  to  pay  the  said  sum,  or  any  part  thereof,  upon  said 
judgment.  It  is  also  alleged  that  on  or  about  July  1,  1899,  there  was  suf- 
ficient money  to  the  credit  of  the  general  fund  in  the  treasury  of  said  city, 
exclusive  of  all  appropriations  of  said  city  for  the  current  fiscal  year,  to  pay 
and  satisfy  said  judgment,  but  the  city  council  has  refused  to  direct,  by  ordi- 
nance or  otherwise,  that  the  said  judgment,  or  any  part  thereof,  be  paid  out 
of  the  general  fund,  or  that  a  warrant  issue  therefor;  and  it  is  alleged  that 
the  plaintiffs  in  error  have  misappropriated,  misapplied,  and  expended  said 
surplus  in  violation  of  their  duty  and  the  rights  of  defendant  in  error.  It  is 
also  averred  that  the  defendant  in  error  is  beneficially  interested  in  the  sub- 
ject-matter of  this  proceeding,  and  in  the  relief  demanded,  as  a  large  taxpayer 
on  property  within  the  city  of  Helena,  and  as  owner  and  holder  of  said  judg- 
ment The  prayer  is  for  a  writ  of  mandate  directing  the  payment  of  the  sum 
-collected  by  said  special  tax  levy;  for  a  warrant  on  said  general  fund  for  the 
remainder  of  said  judgment;  and,  if  a  portion  of  the  judgment  is  still  unsatis- 
fied, that  the  city  council  shall  be  compelled  to  levy  and  collect  within  three 
years  a  tax  on  all  property  within  the  city  for  its  payment  An  alternative 
writ  was  issued  containing  the  averments  of  the  petition.  The  return  an<jU  an- 
swer by  the  plaintiffs  in  error  set  up  as  matter  of  defense  that  the  special 
tax  levied  and  collected  was  wholly  void  and  illegal,  and  that  the  whole  of  said 
amount  and  fund  is,  by  reason  thereof,  due  from  the  city  to  its  taxpayers. 
The  rendition  of  the  judgment  in  favor  of  said  Mills,  receiver,  is  admitted,  but 
It  is  averred  that  there  was  in  fact  no  Indebtedness  due  from  the  city  to  said 
Mills  at  that  time;  that  said  judgment  was  rendered  on  account  of  water  al- 
leged to  have  been  furnished  by  the  said  Mills,  receiver,  and  his  predecessor 
in  interest,  the  Helena  Consolidated  Water  Company,  and  that  at  all  times 
when  the  said  water  was  furnished  to  the  city  the  said  city  of  Helena  was, 
and  ever  since  has  been,  indebted  beyond  the  constitutional  limit,  to  wit, 
-8  per  cent,  of  the  taxable  property  therein;  that  during  none  of  such  time  has 
the  city's  assessed  valuation  exceeded  $12,656,783,  nor  the  aggregate  indebted- 
ness been  less  than  $559,704.  It  is  further  averred  that  at  the  time  the  said 
Judgment  was  entered  the  then  city  council  and  mayor  well  knew  that  the 
city  was  so  illegally  indebted,  and  that  no  valid  judgment  could  be  obtained 
against  the  city,  but,  for  the  purpose  of  evading  and  avoiding  the  effect  of  the 
•constitutional  limitation  of  Indebtedness,  they  entered  into  an  agreement  with 
the  said  Mills,  whereby  they  agreed  not  to  interpose  that  or  any  other  defense 
to  such  action,  and  to  consent  to  the  entry  of  a  judgment,  and  in  that  behalf 
passed  and  approved  a  certain  ordinance,  pursuant  to  which  the  judgment 
was  taken.  That  part  of  the  ordinance  providing  for  the  judgment  is  as  fol- 
lows: "Ordinance  No.  367.  Sec.  12.  The  said  city  shall  and  does  hereby 
consent  that  said  receiver  may  take  judgment  In  a  proper  court  of  record  with- 
in the  state  of  Montana,  either  state  or  federal,  for  all  moneys  due  for  water 
heretofore  furnished  said  city  of  Helena  for  fire,  sewerage  and  other  municipal 
purposes,  whether  the  same  has  been  furnished  by  said  receiver  or  by  the 
Helena  Consolidated  Water  Company.  Such  judgment  shall  be  at  the  rate  of 
eighteen  thousand  dollars  per  year,  with  interest  at  warrant  rates  from  dates 
when  warrants  should  have  been  issued  and  delivered.  There  shall  be  de- 
ducted from  the  sum  thus  found  due  any  and  all  amounts  heretofore  paid  to 
the  Helena  Consolidated  Water  Company  by  the  city  on  account;  and  also 
the  city  taxes  levied  and  assessed  against  said  Helena  Consolidated  Water 
•Company  for  the  years  1895  and  1896.  without  interest  or  penalty,  and  such 
deductions  shall  be  made  as  of  the  dates  when  said  amounts  were  paid  to 
said  Helena  Consolidated  Water  Company,  and  when  said  taxes  were  due  and 
payable.  In  the  action  heretofore  commenced  by  the  Helena  Consolidated 
Water  Company  against  said  city  in  the  district  court  of  Lewis  and  Clarke 
•county  the  judgment  entered  therein  shall  be  set  aside  by  stipulation  of  the 
attorneys  for  the  respective  parties,  and  said  cause  dismissed  contemporaneous- 
ly with  the  entry  of  judgment  in  favor  of  the  receiver  hereinabove  provided 
for.  And  the  adjustment  and  settlement  for  amounts  due  for  water  heretofore 
furnished  as  herein  provided  is  a  part  consideration  for  the  contract  contained 
herein."    The  defendant  in  error  demurred  to  the  answer  and  return,  upon 
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the  ground  that  it  did  not  state  facts  sufficient  to  constitute  a  defense.  The 
demurrer  was  sustained,  and  the  plaintiffs  In  error  were  granted  further  time 
in  which  to  answer.  Upon  their  failing  and  refusing  to  present  or  file  an 
amended  answer  or  return  at  the  expiration  of  such  time,  judgment  was  ren- 
dered directing  the  Issuance  of  a  peremptory  writ  of  mandate,  which  was  ac- 
cordingly issued. 

T.  J.  Walsh,  for  plaintiffs  in  error. 

Edward  Horsky,  City  Atty.,  and  Clayberg  &  Gunn,  for  defendant  in 
error. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

MORROW,  Circuit  Judge  (after  stating  the  facts  as  above).  It  l» 
objected  that  neither  the  petition  nor  the  alternative  writ  show  title 
in  the  relator.  The  petition  alleges  the  recovery  of  the  judgment  in 
the  United  States  circuit  court  for  the  district  of  Montana  in  favor  of 
James  H.  Mills,  receiver,  but  it  is  not  alleged  that  the  judgment  has 
been  assigned  or  transferred  to  the  relator.  It  is  alleged,  however, 
that  the  petitioner  is  beneficially  interested  in  the  subject-matter  of 
this  proceeding  and  in  the  relief  demanded  as  a  taxpayer  on  property 
situate  within  the  city  of  Helena,  and  as  an  owTner  and  holder  of  said 
judgment.  This  allegation  appears  also  in  the  alternative  writ  of 
mandate.  No  objection  to  the  sufficiency  of  the  petition  was  taken  by 
demurrer  or  otherwise  in  the  court  below,  and  the  answTer  of  the  de- 
fendants did  not  deny  the  allegation  of  the  petition  that  the  relator 
was  the  owner  and  holder  of  the  judgment.  The  objection  that  the 
relator  does  not  show  title  by  assignment,  not  having  been  made  in 
the  court  below,  cannot  be  taken  here.  To  hold  otherwise  would  in- 
volve the  exercise  of  original  instead  of  appellate  jurisdiction.  This 
is  not  permitted  to  us.  Board  of  Sup'rs  of  Wood  Co.  v.  Lackawanna 
Iron  &  Coal  Co.,  93  U.  S.  619,  624,  23  L.  Ed.  989;  Railway  Co.  v. 
Henson,  7  C.  C.  A.  349,  58  Fed.  531,  532;  Fred  J.  Kiesel  &  Co.  v. 
Sun  Ins.  Office,  31  C.  C.  A.  515,  88  Fed.  243,  247;  Board  v.  Sutliff. 
38  C.  C.  A.  167,  97  Fed.  270,  275.  Had  the  objection  been  taken 
by  demurrer,  the  petition  could  have  been  amended  in  the  lower 
court,  and  the  assignment  alleged.  The  omission  must  now  be  con- 
sidered as  having  been  waived.  OReilly  v.  Campbell,  116  U.  S.  418, 
6  Sup.  Ct.  421,  29  L.  Ed.  669. 

The  objection  that  there  is  no  averment  in  the  petition  that  any 
demand  was  ever  made  upon  the  city  or  any  of  its  duly-authorized 
officers  to  pay  the  judgment  or  to  levy  a  tax  for  that  purpose  is  met  by 
the  allegation  that  there  was  filed  with  the  city  clerk  of  said  city  on 
the  13th  day  of  May,  1898,  a  certificate  of  the  clerk  of  said  court  show- 
ing the  amount  and  date  and  entry  of  said  judgment.  This  proceed- 
ing was  in  compliance  with  the  requirement  of  section  5037  of  the 
Political  Code  of  Montana,  which  reads: 

"Sec.  5037.  On  the  certificate  of  a  justice  of  the  peace  or  the  clerk  of  the 
court  In  which  any  judgment  is  rendered,  showing  the  amount  of  the  judgment 
and  the  date  of  its  entry,  the  council  must  by  ordinance  direct  that  the 
amount  of  such  judgment  be  paid  out  of  the  general  fund,  and  that  a  warrant 
issue  therefor  on  the  general  fund  if  there  is  sufficient  money  therein,  ex- 
clusive of  the  appropriations  for  the  current  fiscal  year,  to  pay  the  same,  and 
the  council  must  at  the  proper  times  levy  and  cause  to  be  collected  a  tax  on 
aU  the  property  of  the  city  or  town  for  the  payment  of  such  judgment  within 
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a  period  of  three  years  from  its  presentation,  if  there  is  not  sufficient  money  as 
aforesaid  in  the  general  fund  to  pay  the  same." 

The  filing  of  the  certificate  of  the  clerk  of  the  court,  showing  the 
amount  and  date  of  the  judgment,  as  required  by  this  statute,  is  clear- 
ly a  sufficient  demand. 

It  is  next  contended  that  the  answer  to  the  petition  contained  a 
valid  defense  to  the  application  for  the  writ.  It  is  admitted  by  coun- 
sel for  the  plaintiff  that  it  is  the  established  law  that  the  defense 
which  might  have  been  interposed  to  the  original  action,  that  the  city 
was  indebted  beyond  the  constitutional  limit  when  the  indebtedness 
arose,  cannot  now  be  sustained  against  the  writ.  Cromwell  v.  Sao 
Co.,  94  U.  S.  351,  352,  24  L.  Ed.  195;  Harshman  v.  Knox  Co.,  122  U.  S. 
306,  316,  7  Sup.  Ct.  1171,  30  L.  Ed.  1152;  Board  v.  Hatt,  25  C.  C.  A. 
87, 79  Fed.  567,  572;  ^tna  Life  Ins.  Co.  v.  Lyon  Co.  (C.  C.)  44  Fed.  329, 
344;  Howard  v.  City  of  Huron  (S.  D.)  59  N.  W.  833,  834. 

But  it  is  contended  that  the  defense  may  be  made  when,  in  addition 
to  such  an  allegation,  it  is  further  alleged  that,  for  the  purpose  of 
evading  the  provisions  of  the  constitution,  the  mayor  and  city  council, 
knowing  that  the  city  was  indebted  beyond  the  constitutional  limit, 
and  that  no  recovery  could  be  had  against  it,  entered  into  an  agree- 
ment with  the  receiver  of  the  water  company  whereby  they  bound 
themselves  not  to  interpose  that  or  any  other  defense  to  the  action, 
consented  to  an  entry  of  judgment,  and  passed  and  approved  the  ordi- 
nance pursuant  to  which  the  judgment  was  taken.  The  ordinance 
provided  that  the  judgment  was  to  be  taken  by  consent  The  setting 
aside  and  dismissal  of  a  prior  judgment,  and  the  adjustment  and  set- 
tlement for  amounts  due  for  water  previously  furnished  the  city,  were 
the  considerations  for  tjie  agreement  of  consent.  The  court  had 
jurisdiction  to  hear  and  determine  the  question  whether  the  mayor 
and  city  council  had  authority  to  pass  this  ordinance  and  enter  into 
the  agreement  therein  contained.  This  was  part  of  the  original  case, 
and  entered  into  the  judgment;  and,  the  court  having  determined 
that  question  in  favor  of  the  plaintiffs,  the  judgment,  whether  right 
or  wrong,  is  not  open  to  impeachment  by  collateral  attack.  This 
would  be  the  rule,  even  though  the  allegation  of  the  answer  amounted 
to  a  charge  that  the  judgment  was  obtained  through  fraud  or  col- 
lusion. In  2  Freem.  Judgm.  par.  334,  the  rule  in  relation  to  the  im- 
peachment of  judgments  not  void  for  want  of  jurisdiction  is  stated  as 
follows: 

'The  parties  to  an  action  cannot  impeach  or  set  at  naught  the  judgment  in 
any  collateral  proceeding  on  the  ground  that  it  was  obtained  through  fraud 
or  collusion.  It  is  their  business  to  see  that  it  is  not  so  obtained.  If,  with- 
out any  fault  or  neglect  of  one  party,  his  adversary  succeeds,  by  fraud,  in 
obtaining  an  inequitable  and  unauthorized  judgment,  he  must  take  some  pro- 
ceeding prescribed  by  law  to  annul  the  judgment,  and  cannot,  in  the  absence 
of  such  annulment,  treat  it  as  invaUd." 

Again: 

"A  party  to  a  judgment,  feeling  himself  aggrieved  thereby,  may,  in  a  proper 
case,  either  move  that  it  be  vacated,  or  prosecute  an  appeal  or  writ  of  error, 
or  maintain  a  suit  in  equity  to  enjoin  its  enforcement.  These,  unless  the  judg- 
ment is  void  on  its  face,  are  the  only  remedies  open  to  him;  and  if  he  resorts 
to  neither,  or,  resorting  to  any  or  all,  he  is  denied  relief,  he  cannot  avoid  the 
Judgment,  when  offered  in  evidence  against  him,  by  proving  that  it  ought  not 
43  C.C.A.— 28 
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to  have  been  pronounced,  and  was  procured  by  fraud,  mistake,  perjury;  or 
collusion,  or  through  some  agreement  entered  into  by  the  prevailing  party,  and 
which  he  neglected  or  refused  to  perform." 

The  same  rule  is  applicable  to  proceedings  by  mandamus  to  enforce 
a  judgment  against  a  municipal  corporation,  where,  as  in  this  case, 
the  writ  is  in  the  nature  of  an  execution.  Under  section  716  of  the 
Revised  Statutes  of  the  United  States,  the  writ  of  mandamus  can  only 
be  issued  by  a  circuit  court  of  the  United  States  where  it  is  necessary 
to  the  exercise  of  the  jurisdiction  agreeably  to  the  usages  and  princi- 
ples of  law.  Where  such  an  exigency  arises  the  court  may  issue  it, 
but  when  so  employed  it  is  neither  a  prerogative  writ  nor  a  new  suit. 
On  the  contrary,  it  is  a  proceeding  ancillary  to  the  judgment,  and 
when  issued  becomes  a  substitute  for  the  ordinary  process  of  execu- 
tion to  enforce  the  payment  of  the  same.  Riggs  v.  Johnson  Co.,  6 
Wall.  166,  198,  18  L.  Ed.  768;  State  v.  City  of  Great  Palls,  19  Mont. 
518,  49  Pac.  15,  22. 

As  said  by  the  supreme  court  of  the  United  States  in  Harshman  v. 
Knox  Co.,  122  U.  S.  306,  319,  7  Sup.  Ct.  1176,  30  L.  Ed.  1152: 

"As  an  execution  follows  the  nature  of  tlie  judgment,  and  its  precept  Is  to 
carry  Into  effect  the  rights  of  the  plaintiff  as  declared  by  the  judgment,  with 
the  mode  and  measure  of  redress  which  In  such  cases  the  law  gives,  so  the 
mandamus  in  a  case  like  the  present  can  be  limited  In  its  mandate  only  by  that 
which  the  judgment  itself  declares." 

In  Chanute  City  v.  Trader,  132  U.  S.  210,  214,  10  Sup.  Ct  68,  33 
L.  Ed.  345,  the  court  stated  the  rule  in  briefer,  but  equally  decisive, 
terms,  as  follows: 

"A  proceeding  by  mandamus  to  compel  the  levy  of  a  tax  to  pay  a  judgment 
Is  in  the  nature  of  execution.  The  rights  of  the  parties  to  the  judgment,  In 
respect  of  its  subject-matter,  were  fixed  by  its  being  rendered." 

The  writ  of  mandamus  was  therefore  a  writ  of  right  in  the  circuit 
court  in  this  case,  and  not  a  writ  to  be  withheld  in  the  discretion  of 
the  court,  upon  any  alleged  equitable  grounds  arising  out  of  the 
illegality  of  the  original  contract.  But,  if  such  a  claim  could  be  ad- 
mitted as  an  objection  to  the  granting  of  the  writ  of  mandamus  to  en- 
force the  judgment  in  this  case,  it  would  be  sufficiently  met  by  the  evi- 
dence of  laches  of  the  plaintiffs  in  error  in  dealing  with  the  judgment. 
They  treated  the  judgment  as  valid  from  December  1,  1897,  the  date 
of  its  entry,  to  July  28,  1899,  when  the  petition  for  a  writ  of  man- 
damus was  filed,  in  the  circuit  court.  During  this  time  a  special  tax 
was  levied  and  collected  by  the  city  for  the  purpose  of  paying  the  first 
annual  installment  upon  the  judgment,  and  during  this  time  it  also 
permitted  the  statutory  period  to  expire  for  writ  of  error  to  this  court 
correcting  any  error  that  may  have  occurred  in  the  proceedings  result- 
ing in  the  judgment.  A  municipal  corporation  has  no  right,  any  more 
than  any  other  defendant,  to  treat  a  judgment  as  final  and  conclusive 
by  an  agreement  of  consent  to  its  entry  in  the  trial  court,  and  by  with- 
holding a  defense  from  the  appellate  tribunal  by  omitting  to  prosecute 
an  appeal  or  writ  of  error,  and  then  assert  this  defense  as  a  sufficient 
objection  to  a  writ  of  execution  or  mandamus  issued  to  enforce  the 
judgment. 

It  is  next  contended  that  this  proceeding  cannot  be  sustained  be- 
cause it  does  not  appear  from  the  petition  that  the  city  has  failed  to 
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levy  taxes  for  general  purposes  to  the  limit  prescribed  by  law.    Sec- 
tion 4814  of  the  Political  Code  of  Montana  provides  as  follows: 

'The  amount  of  taxes  to  be  assessed  and  levied  for  general  municipal  or 
administrative  purposes  must  not  exceed  one  per  centum  on  the  assessed  value 
of  the  taxable  property  of  the  city  or  town,  and  the  council  may  distribute 
the  money  collected  into  such  funds  as  are  prescribed  by  ordinance." 

It  will  be  observed  that  this  section  provides  taxation  for  general 
or  administrative  purposes,  but  this  is  not  the  limit  of  the  municipal 
authority  in  levying  taxes  for  other  and  special  purposes.  Section 
4815  of  the  same  Code  provides  as  follows: 

'The  council  may  also  assess  and  levy  the  special  taxes  or  assessments  pro- 
vided for  In  this  title." 

The  title  of  the  Political  Code  in  which  these  two  sections  are  found 
is  title  3,  relating  to  cities  and  towns.  Section  5037  of  the  same  title 
provides  that  when  a  judgment  has  been  rendered  against  the  city, 
and  a  certificate  of  the  proper  officer  has  been  produced  showing  the 
amount  of  the  judgment  and  the  date  of  its  entry,  the  council  must  by 
ordinance  direct  tliat  the  amount  of  the  judgment  be  paid  out  of  the 
general  fund,  if  there  is  sufficient  money  in  that  fund,  exclusive  of  the 
appropriations  for  the  current  fiscal  year  to  pay  the  same;  but,  if  there 
is  not  sufficient  money  in  the  general  fund  for  this  purpose,  then  the 
council  must  at  the  proper  times  levy  and  cause  to  be  collected  a  tax 
on  all  the  property  of  the  city  for  the  payment  of  such  judgment  with- 
in a  period  of  three  years  from  the  date  of  its  presentation.  The  levy 
provided  in  the  last  paragraph  of  this  section  is  clearly  in  the  nature  of 
a  special  tax  or  assessment,  as  provided  in  section  4815,  and  the 
limit  imposed  upon  the  municipal  authority  with  respect  thereto  is 
not  in  the  rate  of  such  a  tax,  as  provided  in  section  4814,  but  that 
the  levy  shall  be  sufficient  to  pay  the  judgment  within  a  period  of 
three  years. 

The  petition  for  mandamus  alleges,  and  the  answer  admits,  that  in 
the  year  1898  the  city  council  did  levy  a  tax  for  the  express  purpose 
of  paying  and  satisfying  this  judgment,  and  as  the  proceeds  of  such 
levy  the  sum  of  $10,005.83  is  in  the  city  treasury  to  the  credit  of  the 
judgment  fund.  This  levy  of  an  assessment,  and  the  amount  derived 
therefrom,  indicates  the  original  purpose  of  the  city  to  pay  this  judg- 
ment within  a  period  of  three  years,  as  provided  in  section  5037  of  the 
Political  Code.  The  purpose  of  the  city  to  comply  with  this  statute 
does  not  appear  to  have  been  resisted  by  any  taxpayer,  or  in  any  way 
directly  contested  by  the  municipal  corporation,  during  the  proceed- 
ings; and,  as  no  decision  of  the  supreme  court  of  Montana  has  been 
called  to  our  attention  giving  the  statute  a  different  construction,  we 
are  of  the  opinion  that  not  only  were  the  assessment  and  levy  of  the 
special  tax  legal,  but  that  the  city  is  not  in  a  position  to  resist  the 
writ  of  mandamus  in  the  payment  upon  the  judgment  of  the  amount 
collected,  and  now  in  the  city  treasury  to  the  credit  of  the  judgment 
fund.  We  are  also  of  the  opinion  that  the  writ  of  mandamus  prop- 
erly provides  for  the  payment  of  the  balance  of  the  judgment  in  the 
manner  provided  by  the  Code  of  the  state.  Hie  judgment  of  the  cir- 
cuit court  is  affirmed. 


Digitized  by  VjOOQIC 


436  43  C.  C.  A.  REPORTS. 

(104  Fed.  124.) 

LOUISVILLE  &  IN.  R.  CO.  v.  MILLER  et  al. 

(Circuit  Court  of  Appeals,  Sixth  Circuit.    October  2,  1900.) 

No.  838. 

1.   MA8TER  AND  SERVANT— ASSUMED  RlSKS— KNOWLEDGE  OP  SERVANT^  INEXPE- 
RIENCE. 

It  is  the  duty  of  a  master  who  has  actual  notice  that  a  servant  is  Inex- 
perienced in  the  work  for  which  he  is  employed  to  use  reasonable  care  in 
cautioning  and  instructing  such  servant  in  respect  to  the  dangers  he  will 
encounter,  and  how  best  to  discharge  his  duties,  and  he  is  not  relieved 
from  such  duty  by  the  fact  that  the  servant  solicited  the  employment  and 
represented  himself  to  be  competent;  nor  does  the  servant  by  reason  of 
such  fact  assume  the  risk  from  dangers  of  the  employment  of  which  he  is 
ignorant,  and  as  to  which  he  has  been  given  no  instruction,  although  they 
are  ordinary  hazards  of  the  service,  unless  they  are  so  obvious  that  even 
an  inexperienced  man  would  escape  them  by  the  exercise  of  ordinary 
care.* 
2L  Same— Injury  to  Switchman— Representation  op  Competency. 

Plaintiff  applied  for  employment  as  a  switchman  in  railroad  yards,  stat- 
ing that  he  had  no  experience  in  the  work.  He  was  assigned,  on  bis 
request,  without  pay,  to  service  under  foremen  as  a  "cub"  or  learner, 
where  he  worked  five  days,  at  the  end  of  which  he  induced  the  foremen  to 
recommend  blm  by  letters  as  competent  for  service  as  a  regular  switchman, 
upon  which  he  was  employed  by  the  yard  master,  who  knew  the  length  of 
his  experience,  and  assigned  to  duty  without  further  advice,  warning,  or 
instruction.  Four  days  later  he  was  injured  in  attempting  to  make  a 
coupling  between  cars  of  different  construction,  which  could  only  be 
safely  coupled  in  a  certain  way,  of  which  he  was  ignorant.  There  was 
evidence  that  not  less  than  four  weeks'  service  as  a  learner  could  properly 
qualify  a  person  to  safely  handle  the  various  kinds  of  cars  which  ordi- 
narily came  into  the  yards.  Held,  that  it  could  not  be  said,  as  a  matter 
of  law,  that  plaintiff  assumed  the  risk,  it  not  appearing  that  the  danger 
in  making  the  coupling  was  obvious  to  an  Inexperienced  man.  and  that  a 
verdict  for  plaintiff  on  the  ground  that  the  railroad  company  failed  in  Its 
duty  to  give  plaintiff  proper  instruction  would  not  be  disturbed. 
8.  Same— Delegation  op  Duty  to  Instruct  Servant— Responsibility  of 
Master. 

The  duty  of  qualifying  an  inexperienced  servant  for  the  performance  of 
new  and  dangerous  duties  is  a  personal  duty  of  the  master,  who  is  re- 
sponsible for  the  proper  qualifications  of  any  persons  to  whom  it  is  dele- 
gated, and  for  their  negligence  in  failing  to  continue  the  instruction  until 
it  is  completed. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Middle 
District  of  Tennessee. 

The  defendant  In  error  J.  E.  Miller  recovered  judgment  against  the  plaintiff 
in  error,  the  Louisville  &  Nashville  Railroad  Company,  for  an  Injury  sus- 
tained while  making  a  coupling.  Miller  was  a  switchman  who  had  been  in 
the  service  of  the  company  but  four  days  when  he  sustained  the  injury  for 
which  he  sued.  He  had  had  no  experience  as  a  switchman  prior  to  his  em- 
ployment, except  five  days  of  what  is  called  "cubbing,"  by  which  is  meant 
that  he  had  been  assigned,  on  his  own  application,  and  without  pay,  to  a 
switching  crew,  as  a  volunteer  who  wished  to  learn  and  qualify  himself  for 
employment  as  a  switchman.  By  importunity  he  induced  two  foremen  of 
switching  crews  to  recommend  him  by  letters  to  the  yard  master  as  competent 

1  Assumption  of  risks  Incident  to  employment,  see  note  to  Railroad  Co.  v. 
Hennessey,  38  C.  C.  A.  314. 
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for  service  as  a  regular  switchman.  The  yard  master,  with  full  knowledge  of 
this  limited  experience,  employed  him  as  a  switchman,  and  assigned  him  to 
dirty  in  a  switching  crew  without  any  other  or  further  advice,  warning,  or  in- 
struction. Miller  testified  that,  when  he  presented  the  letters  of  the  foremen 
with  whom  he  had  cubbed  to  the  yard  master,  the  latter  refused  him  employ- 
ment, saying  that  he  would  not  be  qualified  with  less  than  a  month's  service 
as  a  cub,  but  that  on  the  next  day  he  was  given  the  place  ot  a  man  who  had 
in  the  meantime  been  injured  and  disabled.  The  yard  master  denies  this  view 
of  the  matter,  and  says  he  accepted  the  certificates  produced  by  Miller  as 
evidence  of  his  capacity,  and  employed  him  in  good  faith,  as  capable  of  fully 
understanding  and  appreciating  the  dangers  usual  and  incident  to  the  occupa- 
tion. There  was  evidence  tending  to  show  that  not  less  than  four  weeks' 
experience  as  a  cub  or  learner  would  acquaint  one  with  the  hazards  and  risks 
of  such  a  position,  and  give  him  that  degree  of  skill,  judgment,  and  caution 
requisite  to  a  full  appreciation  of  the  risks  to  be  encountered,  and  how  best 
to  guard  against  them.  The  coupling  which  Miller  undertook  to  make  was,  as 
he  testifies,  new  to  him,  and  could  only  be  done  safely  in  a  particular  way, 
about  which  he  knew  nothing.  At  the  close  of  the  evidence  the  plaintiff  in 
error  moved  the  court  to  instruct  the  jury  to  find  for  the  defendant  This 
was  overruled,  and  an  exception  saved.  The  court  then  submitted  the  case 
to  the  jury  upon  the  single  question  as  to  whether  the  railroad  company  had 
been  negligent  in  permitting  the  plaintiff  to  engage  in  so  dangerous  an 
occupation  as  that  of  a  yard  switchman,  in  view  of  the  knowledge  possessed 
by  its  representative,  the  yard  master,  as  to  the  experience  and  training  he  had 
had,  without  further  Instruction  concerning  the  risks  incident  to  the  occupa- 
tion, and  how  best  to  make  a  coupling  such  as  that  he  was  making  when  in- 
jured. The  charge  upon  this  subject  was  full  and  clear,  and  no  exception 
was  taken.  There  were  a  verdict  and  a  judgment  against  the  railroad  com- 
pany, which  has  sued  out  this  writ  of  error. 

John  W.  Judd,  for  plaintiff  in  error. 

W.  H.  Washington,  for  defendants  in  error. 

Before  LUETON,  DAY,  and  SEVERENS,  Circuit  Judges. 

LURTON,  Circuit  Judge,  after  making  the  foregoing  statement  of 
the  case,  delivered  the  opinion  of  the  court. 

The  case  was  submitted  to  the  jury  upon  the  theory  that  the  plain- 
tiff was  inexperienced  in  the  work  of  a  switchman,  and  that  this  was 
known  to  the  railroad  company;  that,  having  been  employed  as  a 
switchman,  and  assigned  to  work  in  the  general  yard  of  the  company, 
where  he  was  likely  to  be  required  to  handle  foreign  cars,  with  and 
without  bumpers  or  deadheads,  and  having  coupling  apparatus  of 
many  styles,  the  company  was  bound  to  qualify  him  for  such  service 
by  giving  him  instruction  adequate  to  the  hazards  and  risks  incident 
to  the  occupation,  and  by  which  he  might  perform  his  duties  in  the 
way  safest  for  himself.  The  instructions  to  the  jury  in  respect  to 
this  issue  were  full  and  clear,  and  no  exception  was  taken  thereto. 
The  learned  counsel  for  plaintiff  in  error  say,  however,  that  no  such 
issue  should  have  been  submitted,  and  that  it  was  error  to  deny  the 
request  for  a  peremptory  instruction  for  the  defendant.  This  conten- 
tion is  primarily  based  upon  the  proposition  that  the  plaintiff  applied 
for  employment  as  a  switchman,  and  that  he  must  be,  therefore,  taken 
to  have  assumed  all  the  risks  incident  to  the  usual  duties  of  a  switch- 
man, and  that,  even  if  the  company  knew  of  his  inexperience,  he  can- 
not escape  the  consequences  of  his  own  ignorance  or  inexperience, 
having  voluntarily  solicited  the  particular  employment  in  which  he 
was  injured.    This  view  of  the  law  is  seemingly  supported  by  the 
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cases  of  Dysinger  v.  Railway  Co.,  93  Mich.  646,  53  N.  W.  825,  and 
McDermott  v.  Railroad  Co.,  56  Kan.  319,  43  Pac.  248.  We  do  not  as- 
sent to  the  reasoning  of  these  cases,  nor  are  they  in  accordance  with 
the  great  weight  of  authority.  It  is  illogical  to  say  that  a  servant 
impliedly  assumes  the  hazards  and  risks  of  an  occupation  which  are 
known  to  the  master,  but  which  the  master  knows  are  unknown  to 
the  servant,  unless  the  dangers  are  so  obvious  that  even  an  inex- 
perienced man  could  not  fail  to  escape  them  by  the  exercise  of  ordi- 
nary care.  The  law  is  now  well  settled  that  the  duty  of  cautioning 
and  qualifying  an  inexperienced  servant  in  a  dangerous  occupation 
applies  as  well  to  one  whose  disqualification  arises  from  a  want  of 
that  degree  of  experience  requisite  to  the  cautious  and  skillful  dis- 
charge of  the  duties  incident  to  a  dangerous  occupation  with  safety 
to  the  operator,  as  when  the  disqualification  is  due  to  youthfulnesa, 
feebleness,  or  general  incapacity.  If  the  master  has  notice  of  the 
dangers  likely  to  be  encountered,  and  notice  that  the  servant  is  inex- 
perienced, or  for  any  other  reason  disqualified,  he  comes  under  an 
obligation  to  use  reasonable  care  in  cautioning  and  instructing  such 
servant  in  respect  to  the  dangers  he  will  encounter,  and  how  best  to 
discharge  his  duty.  Shear.  &  R.  Neg.  (5th  Ed.)  §  219a;  Brennan  v. 
Gordon,  118  N.  Y.  489,  23  N.  E.  810,  8LR.A.  818;  Whitelaw  v. 
Railroad  Co.,  16  Lea,  391,  397,  1  S.  W.  37;  Sullivan  v.  Manufacturing 
Co.,  113  Mass.  396;  Railway  Co.  v.  Frawley,  110  Ind.  18,  9  N.  E.  594: 
Coombs  v.  Cordage  Co.,  102  Mass.  572,  597;  O'Connor  v.  Adams,  120 
Mass.  427;  Reynolds  v.  Railroad  Co.,  64  Vt.  66,  24  Atl.  134;  Railroad 
Co.  v.  Price,  72  Miss.  862,  18  South.  415;  Hughes  v.  Railwav  Co., 
79  Wis.  264,  48  N.  W.  259;  Campbell  v.  Eveleth,  83  Me.  50,  21  Atl. 
784;  Hull  v.  Hull,  78  Me.  114,  3  Atl.  38;  Railway  Co.  v.  Brick,  83 
Tex.  598,  20  S.  W.  511;  Felton  v.  Girardy  (decided  by  this  court  at 
this  term)  43  C.  C.  A.  439,  104  Fed.  127. 

Undoubtedly,  when  one  of  apparent  maturity  and  of  average  ca- 
pacity solicits  a  particular  line  of  work,  the  master  haa  the  right,  in 
the  absence  of  information,  to  assume  that  the  applicant  is  qualified 
for  the  particular  work  applied  for.  It  is  only  where  such  facts  are 
brought  to  his  notice  of  the  disqualification  of  the  servant  to  safely 
encounter  dangers  known  to.  him,  and  presumptively  unknown  to  the 
servant,  that  the  duty  of  cautioning  and  instructing  the  servant  arises. 
In  the  case  at  bar  the  plaintiff  below  gave  notice  that  he  had  had  no 
experience  as  a  switchman.  The  yard  master  then  undertook  his 
instruction,  and  assigned  him,  as  a  learner,  to  a  switching  crew.  In 
less  than  five  days  the  foremen  of  these  crews  certified  that  he  was 
qualified.  The  yard  master,  with  full  notice  of  this  brief  tutelage,  as- 
signed him  to  duty  without  further  instruction.  There  was  evidence 
from  which  the  jury  might  infer  that  such  an  experience  was  wholly 
inadequate  to  fit  him  to  encounter  the  dangers  he  was  likely  to  meet. 
The  particular  coupling  he  undertook  was  one  which  he  was  likely  to 
have  to  make,  and  was  a  risk  which  an  experienced  servant  would  as- 
sume as  an  ordinary  hazard  of  the  service.  Tuttle  v.  Railway  Co., 
122  U.  S.  189,  7  Sup.  Ct.  1166,  30  L.  Ed.  1114;  Kohn  v.  McNulta,  147 
U.  S.  238,  13  Sup.  Ct.  298,  37  L.  Ed.  150.  Yet  the  plaintiff  testified 
that  he  had  had  no  instruction,  and  no  caution  in  respect  to  such  cars 
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and  such  diverse  coupling  arrangements.  The  duty  of  qualifying  a 
green  or  inexperienced  servant  for  the  safe  performance  of  a  new  and 
dangerous  duty  is  a  personal  duty  of  the  master,  and,  if  it  be  dele- 
gated, the  delegate  must  be  qualified,  and  should  not  discontinue  the 
instruction  until  it  is  completed.  The  negligence  of  the  servants  who 
undertook  to  qualify  Miller  was  the  negligence  of  the  master.  Rail- 
road Co.  v.  Fort,  17  Wall.  553,  21  L.  Ed.  739;  Brennan  v.  Gordon,  118 
N.  Y.  489,  23  N.  E.  810,  8LR.A.  818. 

We  have  carefully  considered  the  entire  evidence  found  in  this 
transcript.     It  is  enough  to  say  that,  while  the  case  was  a  close  one 
upon  the  facts  as  to  the  instruction  received  by  Miller,  yet  there  was 
such  a  conflict  between  his  testimony  and  that  of  the  other  witnesses 
that  we  are  content  to  hold  that  there  was  no  error  in  refusing  an 
instruction  to  find  a  verdict  for  the  plaintiff  in  error.    Neither  are  we 
prepared  to  say  that  the  special  dangers  incident  to  the  peculiar 
coupling  which  Miller  undertook  were  so  obvious  as  to  constitute  an 
assumption  of  the  risk.    That  he  could  see  that  each  car  was  supplied 
with  a  bumper  or  deadwood,  and  that  one  car  was  equipped  with  an 
automatic  coupler  and  the  other  with  a  skeleton  drawhead,  is  con- 
ceded.    Still,  it  was  a  coupling  which  could  be  made  safely  if  done 
in  the  right  way.    What  the  right  way  was,  was  not  so  obvious  a  mat- 
ter as  to  justify  the  court  in  holding  as  matter  of  law  that  it  was  a 
situation  about  which  Miller  needed  no  caution  and  no  instruction. 

The  error  assigned  upon  the  admission  of  Fitzgerald's  evidence  is 
not  well  taken.  The  exception  was  too  broad,  and  the  ruling  made 
subject  to  further  consideration.  The  court's  attention  was  not 
again  called  to  the  matter.  Aside  from  this,  Fitzgerald  testified  to 
the  same  facts,  and  that  which  had  possibly  been  subject  in  part  to 
objection  as  hearsay  became  harmless.  It  was  also  harmless  for  the 
farther  reason  that  the  court  distinctly  instructed  the  jury  that  the 
yard  master,  Yates,  alone  represented  the  company  in  the  emp'oy- 
ment  of  Miller,  and  "that  the  defendant  is  not  affected  by  what  any 
of  the  other  employes  did."    The  judgment  is  accordingly  affirmed. 


(104  Fed.  127.) 

FELTON  v.  GIRARDY. 

(Circuit  Court  of  Appeals,  Sixth  Circuit.     October  2,  1000.) 

No.  787. 

!•  Master  and  Servant— Assumed  Risks— Duty  to  Instruct  Inexperienced 
8ervant. 

A  servant  impliedly  assumes  the  risks  incident  to  the  service  he  con- 
tracts to  perform,  and,  in  the  absence  of  knowledge  to  the  contrary,  the 
employer  may  assume,  as  between  them,  that  one  applying  for  a  particu- 
lar employment  possesses  the  skill  and  judgment  requisite  to  the  safe  and 
proper  performance  of  his  duty;  but  if  the  employment  be  dangerous,  as 
known  to  the  master,  who  has  also  reason  to  know  that  the  servant,  from 
his  youth,  feebleness,  incapacity,  or  inexperience,  does  not  appreciate  the 
dangers,  the  servant  cannot,  even  with  his  own  consent,  be  required  to 
assume  the  risk  therefrom,  unless  he  Is  cautioned  and  instructed  suffi- 
ciently to  enable  him  to  comprehend  them,  and  to  do  the  work  safely, 
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with  proper  care  on  bis  own  part;  and  the  same  rule  applies  where  & 
servant  is  directed  to  do  a  temporary  work  outside  of  his  regular  employ- 
ment, the  danger  from  which  is  not  obvious,  i 

2.  Same— Action  for  Death  op  Servant— Evidence  of  Assumption  of  Risk. 
Plaintiff's  intestate  was  employed  as  a  boiler  maker's  helper  In  the  re- 
pair shops  of  defendant  railroad  company.  During  a  holiday,  when  most 
of  the  other  employes  were  absent,  he  was  directed  by  the  foreman  of 
the  shops  to  go  into  the  fire  box  of  a  locomotive  engine,  which  had  steam 
up,  and  tighten  the  plug  in  a  leaking  flue  of  the  boiler.  The  plug  was  a 
screw  plug,  and  in  attempting  to  drive  it  with  a  hammer  he  broke  the 
threads  so  that  the  plug  was  forced  out  by  the  pressure,  and  he  was 
scalded  to  death  by  the  escaping  steam  and  water.  It  was  shown  that 
two  kinds  of  plugs  were  used  in  leaky  flues,  one  being  screwed  into  the 
flue,  and  the  other  driven;  but  it  did  not  appear  that  deceased  knew  such 
fact,  and  there  was  evidence  tending  to  show  that  the  repairing  of  such 
plugs  was  the  work  of  an  experienced  boiler  maker,  who  could  have  told 
which  kind  the  one  to  be  repaired'  was,  and  that  it  should  have  been 
tightened  with  a  wrench.  There  was  also  testimony  that  deceased  ob- 
jected to  doing  the  work  while  the  boiler  was  hot,  saying  he  did  not 
know  what  to  do,  or  how  to  do  it,  but  that  he  was  ordered  back  without 
instructions.  Meld,  that  on  such  evidence  a  motion  to  direct  a  verdict 
for  defendant  was  properly  overruled. 

8.  Same— Representation  of  Competency. 

A  statement  by  one  applying  for  work  in  the  boiler  maker's  department 
of  railroad  repair  shops  that  he  "had  had  experience  In  that  kind  of 
work,"  where  he  was  employed  only  as  a  helper,  did  not  justify  the  fore- 
man In  requiring  him  to  do  work  which  required  the  skill  and  knowledge 
of  an  experienced  boiler  maker  to  do  with  safety  to  himself,  without  giv- 
ing him  proper  instructions,  and  he  cannot  be  held,  as  matter  of  law,  to 
have  assumed  the  risk  in  doing  such  work. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Tennessee. 

Action  by  administratrix  of  Charles  Beckert  for  the  negligent  death  of  the 
Intestate  while  in  the  service  of  the  plaintiff  in  error.  Judgment  for  the 
plaintiff  below,  and  defendant  sued  out  writ  of  error.  Charles  Beckert  was 
employed  In  the  repair  shops  of  the  railroad  company.  A  locomotive  engine 
was  reported  as  having  a  leaky  plug.  By  order  of  one  James  E.  Feeney,  who 
was  general  foreman  of  the  roundhouse  and  repair  shop,  Beckert  was  directed 
to  go  into  the  fire  box  and  remedy  the  leak.  Though  the  fire  had  been  drawn 
from  the  fire  box,  it  was  still  very  warm,  and  the  steam  gauge  showed  a 
pressure  of  16  pounds  inside  the  boiler.  Beckert  undertook  to  stop  the  leak 
by  driving  the  flue  plug  tighter,  using  a  hammer  for  the  purpose.  The  leaky 
plug  was  a  screw  plug.  Hammering  upon  it  for  the  purpose  of  driving  it 
tighter  broke  or  crushed  the  threads  which  held  it  in  place  to  such  an  extent  * 
that  it  was  driven  out  by  the  steam  pressure  in  the  flue,  and  Beckert  and  his 
helper  were  scalded  to  death  by  the  escaping  steam  and  hot  water.  The 
evidence  established  that  leaky  boiler  flues  are  often  plugged  to  prevent  escape 
of  steam  and  water  into  the  fire  box.  Sometimes  the  end  of  such  a  flue  is 
threaded,  and  a  brass  screw  plug  then  screwed  tightly  in,  so  as  to  fill  and 
close  the  end  of  the  flue.  But  another  and  common  method  was  to  close  the 
flue  by  driving  a  tapering  iron  plug,  adapted  to  the  size  of  the  flue,  Into  the 
open  ends,  thus  closing  it.  Both  methods  were  then  in  use  in  the  engines 
of  the  plaintiff  in  error.  When  such  a  flue  plug  leaks  it  is  first  necessary  to 
determine  whether  it  is  a  screw  or  driven  plug.  If  a  screw  plug,  the  leak 
is  often  stopped,  if  the  plug  was  not  defective,  by  tightening  it  up  with  a 
wrench.  A  driven  plug  is  ordinarily  tightened  by  driving  it  in  with  the  ham- 
mer. An  experienced  mechanic  can  readily  tell  from  the  metal  and  from 
the  appearance  of  the  exposed  end  of  such  a  plug  whether  it  is  of  the  one 

i  Assumption  of  risks  incident  to  employment,  see  note  to  Railroad  Co.  v. 
Hennessey,  38  C.  C.  A.  314. 
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kind  or  thexrther,  and  whether  it  should  be  tightened  with  a  wrench  or  ham- 
mer. But  the  appearance  of  the  exposed  ends  of  such  plugs  In  the  fire  box 
Is  likely  to  be  much  affected  by  the  smoke  and  flames  to  which  they  are  ex- 
posed; but  In  such  case  it  is  shown  that  an  experienced  mechanic  can  deter- 
mine the  metal  of  the  plug  by  the  sound  when  tapped  with  a  hammer,  and 
thereby  know  whether  it  is  a  screw  plug  or  driven  plug.  To  drive  a  screw  plug 
in  with  a  hammer  is  manifestly  dangerous,  as  the  threads  are  liable  to  be 
crushed,  and,  if  there  is  steam  in  the  boiler,  it  is  quite  liable  to  be  blown  out. 
This  was  just  what  occurred  in  the  case  of  Beckert.  For  some  reason  he  used 
a  hammer  Instead  of  a  wrench,  and  undertook  to  tighten  a  screw  plug  by  driv- 
ing it  in.  The  threads  were  thereby  crushed,  the  plug  driven  out,  and  he  lost 
his  life  as  a  result  of  doing  the  work  in  a  wrong  way. 

Charles  R.  Head,  for  plaintiff  in  error. 
Wm.  T.  Murray,  for  defendant  in  error. 

Before  LURTON,  DAY,  and  SEVERENS,  Circuit  Judges. 

LXJRTON,  Circuit  Judge,  after  making  the  foregoing  statement  of 
facts,  delivered  the  opinion  of  the  court. 

The  theory  upon  which  the  plaintiff's  suit  was  predicated,  as  set 
out  in  the  third  count  of  the  declaration,  was  that  the  deceased  was 
inexperienced  in  the  repairing  he  was  set  to  do;  that  he  was  only  a 
boiler  maker's  helper,  and  that  the  work  he  was  ordered  to  do  was  the 
proper  work  of  an  experienced  boiler  maker,  and  required  a  degree 
of  skill  and  knowledge  which  deceased  did  not  have;  and  that  his  inex- 
perience in  such  work,  and  the  great  danger  encountered  in  perform- 
ing it,  were  known  to  Feeney,  the  foreman  who  directed  him  to  do 
the  work,  and  that  he  was  not  cautioned  or  instructed  as  he  should 
have  been.  At  the  conclusion  of  all  the  evidence  the  defendant 
moved  for  a  peremptory  instruction.  This  was  denied,  and  the  case 
put  to  the  jury  upon  the  single  question  as  to  whether  the  defendant 
had  been  negligent  in  requiring  the  deceased  to  do  the  job  at  which  he 
met  his  death,  under  all  the  circumstances  of  the  case. 

There  was  no  error  in  refusing  to  instruct  the  jury  to  find  for  the 
plaintiff  in  error.  There  was  evidence  from  which  the  jury  might 
reasonably  infer  that  Beckert  was  only  a  boiler  maker's  helper,  and 
that  the  work  he  was  ordered  to  do  was  boiler  maker's  work,  and  not 
within  the  scope  of  the  skill  and  experience  of  a  mere  boiler  maker's 
helper.  There  was  also  evidence  to  show  that  deceased  had  had  little 
or  no  experience  in  doing  or  assisting  in  any  such  job,  and  that  it  was 
a  more  dangerous  work  than  anything  within  his  experience,  and  re- 
quired a  degree  of  skill  and  caution  which  he  had  had  no  occasion  or 
opportunity  to  acquire.  The  day  was  a  holiday,  and  the  skilled  boiler 
makers  were  off  duty,  which  in  part  accounts  for  the  order  directing 
the  deceased  to  do  this  emergency  work.  It  was  also  in  evidence 
that  after  Beckert  went  into  the  fire  box  he  came  out,  and  asked  the 
foreman,  Feeney,  if  he  could  not  let  the  engine  cool  down  a  little, 
saying  it  was  too  hot  in  there  to  work.  To  this,  the  witness  Fonda 
says,  Feeney,  with  an  oath,  replied:  "Go  back  in  there.  It  won't 
take  you  two  minutes.  We  can't  keep  the  engine  out  of  service 
twelve  hours  to  cool  her  down."  Fonda  then  says  that  deceased  said: 
"Well,  I  don't  know  what  to  do  in  there,  and  I  don't  know  how  to  do 
it."     To  this,  witness  says,  Feeney  replied,  "Go  back  in  there  and 
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tighten  up  the  plug;  it  won't  take  you  two  minutes ;''  and  gave  him  a 
shove.  The  account  given  of  the  matter  by  Feeney  wears  a  more 
pleasant  face,  but  the  question  of  credibility  was  for  the  jury.  If 
Fonda's  evidence  was  credited,  the  jury  could  well  infer  that  Beckert 
objected  to  this  work  upon  the  ground  that  he  did  not  have  the  skill 
and  judgment  requisite  to  its  proper  performance,  and  thus  gave 
notice  to  his  superior  of  his  inexperience  and  disqualification. 

A  servant  impliedly  assumes  the  risks  and  hazards  incident  to  the 
service  he  contracts  to  render,  and,  in  the  absence  of  knowledge  to 
the  contrary,  an  employer  may  assume,  as  between  the  master  and 
the  servant,  that  one  applying  for  a  particular  employment  possesses 
the  skill  and  judgment  requisite  to  the  safe  and  proper  performance 
of  his  duty.  But  if  the  employment  be  one  of  a  dangerous  character, 
requiring  skill  and  caution  for  its  proper  discharge  with  safety  to  the 
servant,  and  the  master  be  aware  of  the  dangers,  and  have  reason  to 
know  that  the  servant  is  unaware  of  them,  and  that  from  his  youth- 
fulness,  feebleness,  incapacity,  or  inexperience  does  not  appreciate 
them,  the  servant  cannot,  even  with  his  own  consent,  be  exposed  to* 
such  dangers,  unless  he  be  cautioned  and  instructed  sufficiently  to- 
enable  him  to  comprehend  them,  and,  with  proper  care  on  his  own 
part,  do  his  work  safely.  Railroad  Co.  v.  Miller  (decided  at  this  tenm 
104  Fed.  124; a  Reynolds  v.  Railroad  Co.,  64  Vt.  66,  24  Atl.  134;  Shear. 
&  R.  Neg.  (5th  Ed.)  219a;  Brennan  v.  Gordon,  118  N.  Y.  489,  23  N.  E. 
810,  8  L.  R.  A.  818;  Sullivan  v.  Manufacturing  Co.,  113  Mass.  399; 
O'Connor  v.  Adams,  120  Mass.  427;  Leary  v.  Railroad  Co.,  139  Mass. 
580,  2  N.  E.  115;  Whitelaw  v.  Railroad  Co.,  16  Lea,  391,  1  S.  W.  37; 
Railway  Co.  v.  Frawley,  110  Ind.  18,  9  N.  E.  594;  Cole  v.  Railway  Co., 
71  Wis.  114,  37  N.  W.  84;  Hughes  v.  Railway  Co.,  79  Wis.  264,  48 
N.  W.  259;  Railway  Co.  v.  Brick,  83  Tex.  598,  20  S.  W.  511;  Railroad 
Co.  v.  Price,  72  Miss.  862,  18  South.  415. 

The  rule  is  not  materially  different  in  principle  when  a  servant  is 
directed  to  do  a  temporary  work  outside  of  the  work  which  he  has 
engaged  to  do.  If  there  is  nothing  peculiarly  dangerous  in  the  new 
work,  and  the  master  has  no  reasonable  ground  for  believing  that  the 
servant  is  unaware  of  the  dangers  he  will  encounter,  or  has  not  the 
requisite  skill  and  experience  to  do  the  work  with  safety  to  himself, 
the  servant  may  well  be  regarded,  if  he  obey,  with  having  assumed 
the  usual  and  ordinary  risks  incident  to  the  employment.  Cole  v. 
Railway  Co.,  71  Wis.  114,  37  N.  W.  84;  Leary  v.  Railroad  Co.,  139- 
Mass.  580,  2  N.  E.  115;  Railroad  Co.  v.  Fort,  17  Wall.  553,  21  L.  Ed. 
739.  In  the  case  last  cited  the  defendant's  liability  was  rested  upon 
the  apparent  youthfulness  and  inexperience  of  the  lad  injured,  which 
was  held  by  the  court  to  be  so  evident  as  to  prevent  his  assent  to  the 
order  from  operating  as  an  assumption  of  the  risks  incurred. 

But  when  a  servant  is  ordered  by  one  having  authority  over  him 
to  do  a  temporary  work  beyond  the  work  which  he  had  engaged  to 
do,  and  the  superior  knows,  or  ought  to  know,  from  all  the  circum- 
stances of  the  case,  that  the  work  which  the  subordinate  is  directed 
to  do  is  of  a  peculiarly  dangerous  character,  and  is  aware,  or  under 

2  43  C.  C.  A.  436. 
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all  the  circumstances  should  be  aware,  that  the  risks  and  hazards  of 
the  work,  or  the  proper  mode  of  doing  the  work  to  avoid  the  incident 
risks,  are  not  obvious  or  known  and  appreciated  by  the  subordinate, 
by  reason  of  his  youth,  incapacity,  or  inexperience,  it  is  the  duty  of 
the  superior  to  caution  and  instruct  such  disqualified  servant  suf- 
ficiently to  enable  him  to  understand  the  dangers  he  will  encounter, 
and  how  to  do  the  work  with  safety  if  he  exercise  due  care  himself. 
Leary  v.  Railroad  Co.,  139  Mass.  580,  2  N.  E.  115;  Cole  v.  Railway 
Co.,  71  Wis.  114,  37  N.  W.  84. 

The  duty  of  qualifying  the  servant  in  such  a  situation  depends  upon 
the  circumstances,  as  is  also  the  case  in  an  original  employment, 
where  the  direction  is  to  do  a  work  within  the  legitimate  scope  of  the 
original  contract  of  service.  The  principle  is  that  if  an  employer 
knows  that  the  servant  will  be  exposed  to  risks  and  dangers  in  any 
labor  to  which  he  assigns  him,  and  is  aware  that  the  servant  is  from 
any  cause  disqualified  to  know,  appreciate,  and  avoid  such  dangers, 
the  dangers  not  being  obvious,  the  master  is  guilty  of  a  breach  of 
duty,  unless  he  gives  such  reasonable  cautions  and  instructions  as 
should  reasonably  enable  the  servant,  exercising  due  care,  to  do  the 
work  with  safety  to  himself. 

In  determining  the  question  of  obviousness,  every  reasonable  infer- 
ence must  be  drawn  in  favor  of  the  party  against  whom  a  peremptory 
instruction  is  asked.  In  view  of  this  principle,  we  are  not  prepared 
to  say  that  the  dangers  incident  to  the  work  which  Beckert  was  called 
upon  to  do,  and  the  proper  mode  of  encountering  them,  were  sufficient- 
ly obvious  to  justify  the  court  in  taking  the  case  from  the  jury.  If 
he  had  never  repaired  such  a  leak,  or  worked  in  a  situation  so  con- 
fining and  uncomfortable  as  the  hot  fire  box  of  an  engine  whose  boiler 
was  full  of  steam;  if  he,  from  inexperience,  supposed  such  boiler 
flues  to  be  always  plugged  with  the  driven  plug,  or,  in  the  heat  and  dis- 
comfort of  his  place  for  working,  mistook,  from  inexperience,  a  screw 
plug  for  a  driven  plug, — we  are  not  prepared  to  say  that  the  master  is 
relieved  from  responsibility,  even  though  very  slight  knowledge  of 
this  particular  kind  of  repairing  might  have  enabled  this  servant  to 
have  done  this  work  in  safety,  using  due  care. 

There  was  evidence  tending  to  show  that  the  deceased  applied  for 
employment  in  the  "boiler  maker's  department"  of  the  railroad  com- 
pany's shops  at  Chattanooga,  and  that  he  represented  that  he  "had  had 
experience  in  that  kind  of  work,"  and  that  he  was  thereupon  employed 
either  as  a  boiler  maker  or  boiler  maker's  helper.  In  view  of  this 
evidence,  a  number  of  special  requests  were  presented,  which,  in  sub- 
stance, sought  to  induce  a  charge  that,  if  such  representations  were 
made,  this  absolved  the  plaintiff  in  error  from  any  duty  of  caution- 
ing or  instructing  the  deceased  concerning  any  of  the  duties  coming 
within  the  scope  of  an  employ^  in  the  boiler-repairing  department 
of  the  Chattanooga  shops.  The  court  gave  these  requests,  after 
modifying  them  so  as  to  apply  only  if  the  jury  should  find  that  the 
deceased  was  employed  as  a  boiler  maker.  The  court  also  instructed 
the  jury,  in  meaning  and  effect,  that  if  deceased  was  not  employed 
as  a  boiler  maker,  but  only  as  a  helper,  and  was  put  to  the  proper 
work  of  a  helper,  such  representations,  if  made,  would  be  only  a  cir- 
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cumstance  to  which  the  jury  might  look  in  determining  how  far 
Feeney  was  aware  of  the  qualifications  of  deceased  for  safely  per- 
forming the  work  he  set  him  to  do  on  the  occasion  of  Beckert's  death. 

The  fifth,  sixth,  and  seventh  assignments  of  error  cover  the  sup- 
posed error  of  the  court  in  modifying  these  requests,  so  that  such 
representations  should  not  be  conclusive,  but  only  a  circumstance, 
in  case  Beckert's  employment  was  that  of  a  helper  only.  A  prime  ob- 
jection to  all  these  special  requests  was  that  they  singled  out  a  part 
only  of  the  evidence,  and  attempted  to  have  the  case  turn  upon  that 
part.  The  alleged  representations  of  Beckert  were  not  specific.  If 
he  said  what  is  claimed  he  said  to  the  witness  Chadwell,  it  was  a  gen- 
eral representation  of  familiarity  with  the  work  of  the  boiler  maker's 
department.  This  department  covered  a  wide  range.  The  distinction 
between  the  knowledge  of  a  mere  apprentice,  or  of  a  helper,  and 
that  of  a  boiler  maker,  was  very  wide,  and  all  that  was  said  to  Chad- 
well  might  be  said  by  one  who  had  had  some  experience  as  an  appren- 
tice or  helper  in  such  a  department.  There  was  also  evidence  that 
whatever  his  representations  to  Chadwell,  and  assuming  that  Chad- 
well  repeated  all  he  said  to  the  master  mechanic  who  employed  him, 
he  was  employed  originally  in  firing  an  engine.  After  that,  and  bat 
about  eight  months  before  his  death,  he  was  put  in  the  boiler,  makers' 
department.  Whether  he  was  then  employed  as  a  boiler  maker  or  a 
mere  helper  was  a  matter  of  some  dispute,  though  there  was  much  evi- 
dence tending  to  show  that,  whatever  his  nominal  employment,  he 
was  in  fact  but  a  helper,  getting  a  helper's  pay,  and  doing  only  help- 
er's work.  There  was  aJso  evidence  that  the  repairing  of  the  plugs 
of  a  leaky  flue  was  boiler  maker's  work,  requiring  a  degree  of  skill  and 
experience  only  acquired  after  long  service  as  a  helper.  There  was 
also  evidence  that  when  ordered  to  do  this  work  he  declared  that  he 
"did  not  know  what  to  do  or  how  to  do  it."  Undoubtedly,  an  em- 
ployer, in  the  absence  of  other  evidence,  would  be  justified  in  assum- 
ing that  one  who  represented  himself  as  competent  for  a  particular 
line  of  work  did  not  need  cautioning  and  instructing  in  that  line. 
But  if  an  employer  know  that  a  servant,  to  whom  he  assigns  a  par- 
ticular "work  involving  peculiar  dangers,  and  requiring  experience 
and  skill  to  avoid  the  danger  which  he  knows  the  servant  will  en- 
counter, has  not  had  the  experience  necessary  to  enable  him  to  com- 
prehend and  avoid  such  dangers,  he  cannot  absolve  himself  from  the 
duty  of  cautioning  and  instructing  such  servant,  although  the  servant 
represent  himself  as  altogether  qualified.  It  is  the  knowledge  of  the 
master  of  the  inexperience  and  disqualification  of  the  servant  of 
dangers  known  to  the  master  which  fastens  upon  the  latter  the  duty 
of  taking  reasonable  care  that  the  servant  shall  not  sustain  an  injury 
through  such  known  inexperience.  This  was  the  view  of  this  ques- 
tion which  we  took  in  the  case  of  Railroad  Co.  v.  Miller  (decided  at 
this  term)  43  C.  C.  A.  436,  104  Fed.  124. 

The  plaintiff  in  error  has  no  reason  to  complain  of  the  action  of 
the  court  upon  its  special  requests,  taken  as  a  whole,  so  far  as  they 
relate  to  the  general  question  of  the  effect  of  the  representations  al- 
leged to  have  been  made  by  Beckert  when  he  originally  sought  serv- 
ice.   Whatever  they  were,  they  were  not  an  estoppel;    for,  if  the 
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master  learned  that  he  was  not  qualified  to  safely  do  the  dangerous 
work  he  was  ordered  to  do,  it  was  his  duty  to  give  him  reasonable 
cautions  and  necessary  instruction  to  enable  him  to  do  safely  the 
work  he  undertook.  No  error  is  assigned  for  which  the  cause  should 
be  reversed,  and  the  judgment  is  accordingly  affirmed. 


(104  Fed.  133.) 

WAGNER  v.  UNITED  STATES  et  aL 

(Circuit  Court  of  Appeals,  Sixth  Circuit.    October  2,  1900.) 

No.  759. 

1.  Bankruptcy  —  Stay  of  Proceedings  in  State  Court  —  Powers  of  Court 

of  Bankruptcy. 

Under  Bankr.  Act  1898,  §  11,  which  authorizes  a  court  of  bankruptcy  to 
stay  proceedings  in  any  suit  against  the  bankrupt  which  is  founded  upon 
a  claim  from  which  a  discharge  would  be  a  release,  the  bankruptcy  court 
has  exclusive  jurisdiction  to  determine,  for  the  purpose  of  an  application 
for  an  order  staying  proceedings  in  a  state  court,  whether  or  not  the 
claim  upon  which  such  proceedings  are  founded  is  one  provable  in  bank- 
ruptcy, and  which  would  be  released  by  a  discharge,  and  its  determination 
is  conclusive  until  reversed. 

2.  Same—  Violation  of  Stay  Order  —  Contempt  Proceedings  to  Enforce 

Payment  of  Alimony. 

A  court  of  bankruptcy  issued  an  order,  under  Bankr.  Act  1898,  §  11, 
staying  further  proceedings  against  a  bankrupt  in  a  state  court  to  enforce 
the  payment  of  installments  of  alimony  which  had  matured  under  a  prior 
decree  of  the  state  court.  After  the  service  of  such  order  the  state  court 
adjudged  the  bankrupt  in  contempt  for  a  failure  to  pay  huch  matured  in- 
stallments, or  to  show  cause  for  such  failure,  and  committed  him  to  jail. 
Meld,  that  as  the  purpose  of  such  commitment  was  merely  to  coerce  the 
payment  of  the  alimony,  and  not  to  punish  a  criminal  contempt,  it  was  in 
violation  of  the  order  of  the  bankruptcy  court,  whose  jurisdiction  In  the 
matter  was  supreme,  and  that  the  bankrupt  was  entitled  to  be  discharged 
on  habeas  corpus,  without  regard  to  the  question  whether  the  claim  for 
alimony  was  one  against  the  enforcement  of  which  a  restraining  order 
should  have  been  granted. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Kentucky. 

Habeas  corpus.  On  May  1,  1899,  Charles  S.  Houston,  a  bankrupt,  filed  a 
petition  in  bankruptcy  in  the  district  court  of  the  United  States  for  the  dis- 
trict of  Kentucky.  In  his  schedule  of  debts,  attached  to  his  petition,  it  is 
stated:  That  the  Campbell  circuit  court  on  January  14,  1899,  rendered  a  de- 
cree of  divorce  in  favor  of  Parti  W.  Houston,  wife  of  the  bankrupt,  and  also 
then,  and  again  on  January  27,  1899,  entered  a  judgment  or  decree  granting 
her  an  allowance  of  $5  per  week  as  alimony,  payable  weekly.  Of  this  alimony, 
4  weeks,  including  that  due  May  1,  1899,  has  matured  and  is  unpaid.  That 
said  Pattl  W.  Houston  is  now  about  22  years  of  age.  That,  according  to  the 
life  expectancy  tables,  she  will  probably  live  40  years,  or  2,080  weeks,  and 
that  the  alimony  pendente  lite  unpaid  is  for  the  period  of  10  weeks.  On  the 
3d  day  of  May,  1899,  said  Charles  S.  Houston  was  adjudicated  a  bankrupt. 
On  the  9th  of  May,  1899,  said  bankrupt  filed  his  petition  and  motion,  asking 
an  Injunction  and  stay  of  proceedings  in  the  action  wherein  the  payment  of 
alimony  was  adjudged  as  aforesaid.  In  the  petition  filed  it  is  alleged  that  4 
weeks  of  said  weekly  allowance  have  matured  and  are  unpaid;  that  said 
claim  is  one  in  which  a  discharge  in  bankruptcy  will  operate  as  a  release; 
that  said  Patti  W.  Houston  is  endeavoring  to  collect  the  matured  alimony  un~ 


Digitized  by  VjOOQIC 


446  43  C.  C.  A.  REPORTS. 

der  rule  for  contempt,  and  that  said  prisoner  is  threatened  with  Imprisonment 
unless  he  pays  same,  which  he  asserts  he  is  unable  to  do;    und  that  unless 
a  proper  order  be  made,  staying  further  proceedings  in  said  case  in  the  Camp- 
bell circuit  court,  he  will  be  imprisoned  before  the  time  shall  have  elapsed 
after  which  he  can  file  his  petition  for  a  discharge.    Upon  hearing  said  petition 
on  said  9th  day  of  May,  the  bankruptcy  court  ordered  that  further  proceed- 
ings in  said  Campbell  circuit  court  for  the  enforcement  of  the  claim  of  said 
Parti  W.  Houston  for  installments  of  alimony  matured  be  restrained  until  far- 
ther order  of  court    The  restraining  order  was  issued,  and  on  the  same  day 
served  on  the  judge  of  the  Campbell  circuit  court    Said  Patti  W.  Houston  ap- 
peared, and  moved  to  dismiss  the  motion  and  petition  on  May  10,  1899,  and 
to  dissolve  the  restraining  order.    She  averred  tbat  the  only  proceeding  in 
said  court  pending  against  said  bankrupt  was  a  suit  instituted  in  said  court 
sua  sponte  to  punish  said  Houston  for  contempt  for  nonpayment  of  install- 
ments of  alimony.    She  also  averred  that  said  decree  in  alimony  was  not  a 
provable  debt  in  bankruptcy,  and  that  it  could  not  be  affected  by  a  discharge 
In  bankruptcy,  or  any  proceedings  therein.    On  the  11th  day  of  May,  1899, 
while  said  order  was  in  full  force,  the  following  order  was  made  in  the  state 
court  in  said  alimony  suit:   'The  rule  issued  in  this  case  required  the  defend- 
ant to  show  cause  why,  on  the  several  Wednesdays  he  was  directed  to  perform 
orders  of  this  court,  he  has  not  obeyed  same.    To  this  rule  he  responds  that  he 
has  no  money  at  the  date  of  the  response,— a  time  subsequent  to  any  of  the 
times  mentioned]  In  the  order.    No  showing  is  made  of  his  inability  to  so  obey 
this  court  at  those  times.    Although  informed  of  this  defect  in  his  response,  he 
still  stands  mute.    As  to  the  plain  requirements  of  this  rule  being,  therefore, 
in  contempt  it  is  therefore  ordered  that  he  be  conveyed  to  jail,  and  there 
to  remain  until  he  purge  himself  of  such  contempt  aforesaid/'     The  same 
day  a  supplemental  order  was  made  as  follows:   "The  former  order  herein  is 
so  modified  that  the  defendant  will  remain  in  jail  until  Monday  next,  when  he 
will  be  returned  to  this  court  for  further  proceedings."    Having  been  com- 
mitted to  jail  under  this  order  of  the  state  circuit  court,  said  bankrupt  filed 
his  petition  before  the  district  judge  of  the  United  States  for  the  district  of 
Kentucky,  showing  his  detention  under  such  order,  reciting  the  decree  for 
alimony  and  proceedings  in  bankruptcy,  and  the  issuing  of  an  injunction,  as 
aforesaid.    Thereupon  the  United  States  district  judge  issued  a  writ  of  habeas 
corpus  ordering  the  said  Charles  S.  Houston  to  be  brought  before  him  on  the 
13th  day  of  May,  1899.    This  order  having  been  served  upon  the  appellant  the 
jailer  having  said  Houston  in  custody  in  Campbell  county,  Ky.,  he  made  an- 
swer on  the  return  day  that  the  facts  stated  in  the  application  for  the  writ  were 
true,  attaching  the  copies  of  the  orders  of  the  court  committing  said  Houston 
to  his  custody.    After  argument  the  court  found  that  said  Houston  was  re- 
strained of  his  liberty  in  violation  of  the  constitution  and  laws  of  the  United 
States,  and  ordered  him  to  be  discharged  from  custody,  from  which  order  the 
appeal  in  this  case  is  taken. 

Charles  J.  Helm,  for  appellant. 
C.  S.  Furber,  for  appellees. 

Before  LURTON,  DAY,  and  SEVERENS,  Circuit  Judges. 

DAY,  Circuit  Judge,  after  stating  the  foregoing  facts,  delivered 
the  opinion  of  the  court. 

There  can  be  no  question  that,  under  the  constitution  and  laws  of 
the  United  States,  exclusive  power  is  given  to  the  courts  of  the  Unit- 
ed States  in  matters  of  bankruptcy.  By  section  11  of  the  "act  of  1898, 
to  establish  a  uniform  system  of  bankruptcy  throughout  the  United 
States,"  it  is  provided  that  a  suit  which  is  founded  upon  a  claim  from 
which  a  discharge  would  be  a  release,  and  which  is  pending  against 
a  person  at  the  time  of  the  filing  of  a  petition  against  him,  shall  be 
stayed  until  after  an  adjudication  or  the  dismissal  of  the  petition. 
If  such  person  is  adjudged  a  bankrupt,  then  such  action  may  be 
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further  stayed  until  12  months  after  the  date  of  such  adjudication, 
or,  if  within  that  time  such  person  applies  for  a  discharge,  then  until 
the  question  of  such  discharge  is  determined.  From  the  statement  of 
this  case  it  appears  that  Houston,  having  been  adjudicated  a  bank- 
rupt, filed  an  application  for  a  restraining  order  against  the  opposing 
party  to  restrain  further  proceedings  for  the  collection  of  alimony 
under  the  decree  awarding  alimony  to  his  wife.  The  district  court, 
acting  upon  the  belief  and  understanding  that  this  claim  was  one  for 
which  a  discharge,  when  granted,  would  be  a  release,  exercised  the 
power  conferred  by  the  statute,  and  granted  the  restraining  order, 
which  was  duly  served  before  the  order  punishing  the  bankrupt  for 
contempt  was  made  by  the  state  court.  After  the  service  thereof, 
and  acting  with  knowledge  thereof,  as  appears  in  the  record,  the  state 
court  made  the  order  recited  in  the  statement  of  facts,  committing 
the  bankrupt  to  jail  for  nonpayment  of  the  alimony  theretofore  de- 
creed. It  is  said  that  this  was  a  punishment  in  the  state  court  for 
acts  theretofore  committed  in  violation  of  orders  of  the  court,  and 
for  which  the  state  court  had  the  power  and  jurisdiction  to  punish 
the  bankrupt  notwithstanding  the  proceedings  in  bankruptcy  and  the 
restraining  order  which  had  been  granted  in  the  case.  Upon  examina- 
tion, we  are  constrained  to  take  a  different  view  of  this  order.  It 
does  not  purport  to  be  a  punishment  for  a  criminal  contempt,  but  a 
committal  of  the  bankrupt  for  the  nonpayment  of  the  alimony  in 
question.  It  is  a  punishment  for  civil  contempt,  the  object  of  the 
order  being  to  coerce  payment  of  the  sums  of  alimony  theretofore 
ordered  to  be  paid.  The  restraining  order  in  the  bankruptcy  court 
had  distinctly  directed  that  no  further  proceedings  be  had  for  the  col- 
lection of  other  sums  of  alimony  pending  the  bankruptcy  proceedings. 
In  other  words,  it  seems  to  us  quite  clear  that  the  state  court  under- 
took to  punish  the  bankrupt  for  nonperformance  of  the  very  things 
which  the  bankrupt  court,  exercising  the  power  granted  by  law,  had 
restrained  the  party  in  interest  from  compelling  the  bankrupt  to  do. 
The  question  therefore  presented  is  whether  the  bankrupt,  having 
been  committed  in  violation  of  the  restraining  order  theretofore  made 
by  the  bankruptcy  court,  exercising  its  plenary  power,  can  be  released 
from  imprisonment  under  proceedings  in  habeas  corpus.  The  ques- 
tion elaborately  argued,  but  which  we  deem  unnecessary  to  decide, 
is  whether  a  decree  for  alimony  is  a  provable  debt  under  the  bankrupt 
law.  The  real  issue  to  be  determined  here  is  as  to  the  force  and  effect 
of  the  order  made  within  the  jurisdiction  conferred  by  law  upon  the 
bankruptcy  court.  It  seems  to  us  it  is  immaterial  whether  the 
court's  view  of  the  provability  of  the  alimocy  claim  in  bankruptcy 
is  sound  or  unsound.  Jurisdiction  is  lawfully  given  to  the  bank- 
ruptcy court  to  stay  proceedings  pending  bankruptcy  upon  claims 
which  are  provable.  As  jurisdiction  is  thus  given  to  the  bankruptcy 
court  when  an  application  is  presented  to  it  for  a  restraining  order 
under  this  power  to  determine  whether  the  claim  is  thus  provable, 
an  erroneous  decision  does  not  make  void  the  judgment  of  the  court. 
It  is  unnecessary  to  cite  authorities  to  the  proposition  that  an  order 
within  the  jurisdiction  of  the  court,  until  reversed,  is  binding  and 
conclusive  upon  all  parties.    The  question  is  not  whether  the  dis- 
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charge,  when  granted,  will  be  a  bar  to  an  action  for  the  recovery  of 
alimony,  but  whether  the  orders  of  the  court  were  within  its  jurisdic- 
tion under  the  power  granted  by  law.  The  court,  in  passing  upon 
applications  under  this  section  of  the  bankrupt  law,  is  given  the  right 
to  determine  the  question  of  the  provability  of  debts.  This  is  neces- 
sarily so  in  the  execution  of  the  power  conferred  by  statute.  This 
order,  then,  being  within  the  jurisdiction  of  the  court,  is  valid  and 
binding  upon  all  parties.  There  can  be  no  question  that  the  imprison- 
ment and  punishment  of  the  bankrupt  in  violation  of  this  order  is 
such  a  deprivation  of  his  liberty  as  justifies  his  release  upon  an  order 
in  habeas  corpus.  In  the  administration  of  justice  the  courts  of  the 
United  States,  by  all  proper  means,  should  endeavor  to  avoid  conflict 
of  jurisdiction  with  the  state  courts,  and  a  similar  obligation  rests 
upon  the  latter  in  reference  to  matters  committed  by  law  to  the  juris- 
diction of  the  former.  In  the  enforcement  of  the  powers  conferred  by 
the  constitution  and  laws  in  bankruptcy  matters,  so  long  as  the  dis- 
trict court  acts  in  the  matter  within  its  powers,  its  jurisdiction  is 
exclusive  and  supreme.  Finding  that  the  bankruptcy  court  was  act- 
ing within  its  jurisdiction  in  issuing  a  restraining  order,  and  that  the 
bankrupt  was  committed  in  violation  thereof,  we  think  the  conclusion 
reached  by  the  district  court  proper.  The  order  of  the  court  will  be 
affirmed. 


(104  Fed.  130.) 

DAVIS  et  al.  v.  UNITED  STATES  (two  cases). 

(Circuit  Court  of  Appeals,  Sixth  Circuit.    October  2,  1900.) 

Nos.  810,  811. 

Commerce— Offenses  against  Interstate  Commerce  Law— Place  of  Com- 
mission. 

Section  10,  par.  3,  of  the  Interstate  commerce  law  (1  Supp.  Rev.  St  p. 
687),  makes  It  a  misdemeanor  for  any  person,  for  himself,  or  as  officer 
or  agent  of  any  corporation  or  company,  who  shall  deliver  property  for 
transportation  to  any  common  carrier,  subject  to  the  provisions  of  the 
act,  or  for  whom  as  consignor  or  consignee  any  such  carrier  shall  trans- 
port property,  to  obtain  transportation  for  such  property  at  less  than  the 
regular  rates,  by  means  of  false  billing,  classification,  or  weighing,  or 
false  representation  of  the  contents  of  the  package,  etc.,  and  provides  for 
the  prosecution  of  the  offense  In  any  court  of  the  United  States  of  com- 
petent jurisdiction  4*wlthln  the  district  In  which  such  offense  was  com- 
mitted." Meld,  that  such  offense  Is  not  one  which  requires  the  transporta- 
tion of  the  property  to  its  destination  before  it  is  complete,  and  which 
may  therefore,  under  Rev.  St  §  731,  be  prosecuted  either  In  the  district 
where  the  shipment  is  made  or  In  that  where  It  terminates,  but  that  the 
gist  of  the  offense  Is  the  fraudulent  act  by  means  of  which  the  lower 
rate  Is  obtained,  and  the  offense  is  complete  where  such  act  has  been 
committed,  the  property  delivered  for  transportation,  and  the  contract 
for  the  illegal  rate  secured,  and  can  only  be  prosecuted  in  that  district 

Appeals  from  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  Ohio. 

These  cases  are  of  a  similar  nature,  and  will  be  considered  together.  They 
Involve  the  right  to  issue  a  warrant  under  the  Revised  Statutes  of  the  United 
States  (section  1014)  for  the  purpose  of  removing  appellants  from  the  Southern 
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district  of  Ohio  to  the  Northern  district  of  Texas  for  trial  under  certain  in- 
dictments alleging  violation  of  section  10,  par.  3,  of  the  act  to  regulate  commerce 
(1  Supp.  Rev.  St.  p.  687).  The  one  case  is  an  appeal  from  an  order  made  in 
the  district  court  of  the  United  States  for  the  Southern  district  of  Ohio,  direct- 
ing the  removal  of  the  appellants  for  trial  to  the  Northern  district  of  Texas. ' 
The  other  is  a  proceeding  in  habeas  corpus,  whereby  the  appellants  sought 
to  be  discharged  from  custody  under  said  order,  which  was  refused.  Appel- 
lants were  indicted  in  the  district  court  of  the  United  States  for  the  Northern 
district  of  Texas.  The  indictment  contains  two  counts.  The  first  charges,  in 
substance,  that  the  appellants,  under  the  name  of  the  Ault  Woodenware  Com- 
pany, of  the  city  of  Cincinnati,  county  of  Hamilton,  and  state  of  Ohio,  did, 
on  or  about  Marr'j  15,  1899,  deliver  woodenware  of  the  weight  of  15,000 
pounds,  tin  sifters  of  the  weight  of  750  pounds,  also  tin  sieves  of  the  weight 
of  124  pounds,  for  continuous  carriage  and  shipment  from  Cincinnati  to  Dal- 
las, Tex.,  by  certain  carriers,  who  did  then  and  there  carry  and  transport  the 
said  woodenware,  tin  sifters,  and  tin  sieves  from  Cincinnati  to  Dallas,  over 
the  route  formed  by  them,  the  carriers  being  subject  to  the  said  act;  said 
goods  were  then  and  there  delivered  to  the  carriers,  and  the  defendants  then 
and  there,  by  the  false  and  fraudulent  representation  of  same  unto  said  car- 
riers, and  by  then  and  there  falsely  reporting  same  as  being  15,000  pounds  of 
woodenware,  whereas,  In  truth,  they,  at  the  time  of  delivery,  well  knew 
that  the  merchandise  consisted  of  three  kinds  above  mentioned;  that  the 
defendants,  by  means  of  such  billing,  fafee  and  fraudulent  representations, 
and  false  reporting  of  the  property  as  aforesaid,  in  violation  of  the  act  of 
congress  and  the  several  supplements  and  amendments  thereof,  obtained 
transportation  for  the  same  at  less  than  the  regular  freight  rates  then  duly 
established  under  the  said  act  to  regulate  commerce,  then  legally  In  force, 
for  said  continuous  carriage  and  shipment.  The  second  count  recites  the 
freight  rates  established  for  the  different  kinds  of  merchandise,  but  contains 
the  same  averments  as  to  appellants  being  of  Cincinnati,  Ohio,  and  charges 
the  offense  in  the  same  terms  as  then  and  there  committed.  It  also  charges 
the  delivery  of  the  gpods  by  the  carriers  at  Dallas,  as  well  as  their  trans- 
portation over  said  route,  whereby  the  appellants,  in  the  county  of  Dallas, 
state  of  Texas,  were  then  and  there,  in  the  manner  aforesaid,  guilty  of  viola- 
tion of  said  acts.  In  the  bill  of  exceptions  it  Is  agreed  that  appellants  are 
and  have  continuously  been  residents  of  Ohio,  residing  and  doing  business  at 
Cincinnati,  and  that  everything  connected  with  the  shipment  of  the  goods 
mentioned,  except  the  carriage  and  delivery,  took  place  in  the  city  of  Cincin- 
nati, state  of  Ohio. 

Judson  Harmon  and  Phillip  Roettinger,  for  appellants. 
William  E.  Bundy,  for  the  United  States. 

Before  LXJRTON,  DAY,  and  SEVERENS,  Circuit  Judges. 

DAY,  Circuit  Judge,  after  stating  the  foregoing  facts,  delivered 
the  opinion  of  the  court. 

The  question  presented  is,  was  such  a  charge  and  showing  made  of 
the  commission  of  an  offense  against  the  laws  of  the  United  Stated 
in  the  Northern  district  of  Texas  as  to  warrant  an  order  directing  the 
appellants  to  be  taken  to  that  district  for  trial?  The  statute  under 
cover  of  which  the  indictment  is  drawn  reads  as  follows: 

"Any  person  and  any  officer  or  agent  of  any  corporation  or  company  who 
shall  deliver  property  for  transportation  to  any  common  carrier  subject  to  the 
provisions  of  this  act,  or  for  whom,  as  consignor  or  consignee,  any  such  car- 
rier shall  transport  property,  who  shall  knowingly  and  willfully,  by  false 
billing,  false  classification,  false  weighing,  false  representation  of  the  contents 
of  the  package,  or  false  report  of  weight,  or  by  any  other  device  or  means, 
whether  with  or  without  the  consent  or  connivance  of  the  carrier,  its  agent 
or  agents,  obtain  transportation  for  such  property  at  less  than  the  regular 
rates  then  established  and  in  force  on  the  line'  of  transportation,  shall  be 
deemed  guilty  of  fraud,  which  is  hereby  declared  to  be  a  misdemeanor,  and 
43  C.O.A.-29 
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shall,  upon  conviction  thereof  in  any  court  of  the  United  States  of  competent 
jurisdiction  within  the  district  in  which  such  offense  was  committed,  be  sub- 
ject for  each  offense  to  a  fine  not  exceeding  $5,000,  or  imprisonment  in  the 
penitentiary  for  a  term  of  not  exceeding  two  years,  or  both,  in  the  discretion 
of  the  court." 

This  act  undertakes  to  define  the  crime,  and  provide  for  the  punish- 
ment of  certain  persons  who  shall,  by  means  of  the  fraudulent  prac- 
tices described  in  the  act,  obtain  transportation  for  property  at  less 
than  the  regular  rates.  The  act  defines  certain  classes  of  persons 
who  are  amenable  to  its  provisions,  and  they  are:  (1)  Any  person, 
officer,  or  agent  of  any  corporation  or  company  who  shall  deliver  prop- 
erty for  transportation;  (2)  any  person,  officer,  or  agent  of  any  cor- 
poration or  company  for  whom,  as  consignor  or  consignee,  any  such 
carrier  shall  transport  property.  If  either  of  these  classes  of  persons 
shall  knowingly  and  willfully,  by  false  billing,  etc.,  obtain  transporta- 
tion for  such  property  at  less  than  the  regular  rates,  they  shall  be 
deemed  guilty  of  fraud. 

The  acts  charged  against  the.appetlants  in  both  counts  are  misrep- 
resentations by  false  billing  and  classification  of  the  property  de- 
scribed, delivered  by  them  to  the  railroad  company  at  Cincinnati  for 
transportation  from  that  city  to  the  city  of  Dallas,  Tex.,  by  which 
means  transportation  between  said  cites  was  obtained  at  less  than 
the  regular  established  rates.  It  is  apparent  from  the  reading  of  the 
act  that  the  object  thereof  is  to  prevent  shippers  from  obtaining 
undue  advantage  by  procuring  transportation  for  their  property  over 
interstate  lines  at  less  than  the  regular  rates  which  are  charged 
others  similarly  engaged.  The  shipper  is  to  be  punished  whether  he 
acts  with  or  without  the  consent  or  connivance  of  the  carrier  or  its 
agents.  The  reading  of  the  indictment,  as  well  as  the  fact  stated  in 
the  bill  of  exceptions,  shows  that  the  acts  alleged  to  have  been  com- 
mitted by  appellants  were  all  done  and  performed  in  the  city  of  Cin- 
cinnati, in  the  Southern  district  of  Ohio.  The  false  representation 
of  the  character  of  the  goods,  the  delivery  for  transportation,  and 
every  act  directly  alleged  to  have  been  done  by  appellants  took  place 
in  that  jurisdiction.  It  is  claimed  on  the  part  of  the  government 
that,  while  this  may  be  true,  the  crime  was  not  completed  in  the 
Southern  district  of  Ohio,  but  that  it  required  transportation  of  the 
goods,  and  that  the  term  "transportation"  is  to  be  taken,  in  its>  ordi- 
nary signification,  as  meaning  the  carriage  of  the  goods,  and  that  this 
carriage  was  not  completed  until  the  goods  reached  their  destination 
at  Dallas;  that,  therefore,  the  offense  would  be  committed  only  when 
this  transportation  beyond  state  lines  is  completed;  and  the  case  then 
comes  within  the  provisions  of  section  731  of  the  Revised  Statutes  of 
the  United  States,  which  provides: 

"When  any  offense  against  the  United  States  is  begun  in  one  judicial  circuit 
and  completed  in  another,  it  shall  be  deemed  to  have  been  committed  in  either, 
and  may  be  dealt  with,  inquired  of,  tried,  determined  or  punished  In  either 
district,  in  the  same  manner  as  if  it  had  been  actually  and  wholly  committed 
therein." 

This  section  was  intended  to  provide  for  that  class  of  cases  where 
the  crime  is  not  completed  in  one  district,  but  a  separate  and  dis- 
tinct act  of  commission  essential  to  the  crime  is  committed  in  another 
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district,  in  which  case  the  statute  provides  that  prosecution  may  be 
had  in  either  district.  That  class  of  cases  is  illustrated  in  the  case 
of  In  re  Palliser,  136  U.  S.  257,  10  Sup.  Ct.  1034,  35  L.  Ed.  514,  in 
which  the  offense  charged  was  an  offer  of  money  contained  in  a  letter 
mailed  in  New  York  and  addressed  to  a  postmaster  in  Connecticut, 
and  where  the  supreme  court  held  that  the  offense  continued  to  be 
committed  in  Connecticut.  It  was  there  that  the  act  of  the  accused 
operated  upon  the  mind  of  the  postmaster.  There  it  was  that  he 
received  the  proposal,  and  the  criminal  act  became  effective.  Horner 
v.  U.  &,  143  U.  S.  207, 12  Sup.  Ct.  522,  36  L.  Ed.  126,  is  of  the  same 
nature;  the  offense  being  delivery  of  mail  containing  lottery  circu- 
lars. The  delivery  actually  occurred  in  Illinois,  to  which  state  the 
circular  had  been  mailed.  The  offense  was  held  to  be  triable  there. 
In  order  to  sustain  the  government's  contention,  it  is  apparent  it 
must  be  held  that  only  after  the  transportation  of  the  goods  to  their 
destination  is  the  crime  complete.  In  other  words,  that  part  only  of 
the  offense  has  been  committed  in  the  district  where  the  participants 
in  the  offense  were  at  the  time  when  their  acts  of  fraud  and  misrepre- 
sentation were  committed. 

This  brings  us  to  consider  what  is  the  nature  of  the  offense  and 
where  does  it  become  complete.  The  thing  aimed  at  in  this  section 
of  the  act  is  to  prevent  undue  advantage  which  will  accrue  to  a  ship- 
per who  obtains  lowered  rates  by  means  of  false  classification,  billing, 
etc.  This  rate  is  manifestly  obtained  where  the  goods  are  billed  by 
the  carrier  for  transportation.  It  is  not  the  transportation  of  the 
goods  which  is  prohibited  and  punished,  but  the  obtaining  of  the 
transportation  by  means  of  false  and  fraudulent  conduct,  which  is 
the  gist  of  the  offense.  What  is  it,  then,  to  obtain  transportation 
in  the  sense  of  this  statute?  We  think  that  false  billing  or  other  mis- 
representation of  the  goods,  as  stated  in  the  act,  which  results  in 
their  being  received  by  the  carrier  under  a  contract  of  carriage  thus 
fraudulently  obtained,  is  the  obtaining  of  transportation  within  the 
meaning  of  the  statute.  Then  the  fraudulent  conduct  of  the  shipper 
has  borne  its  fruit,  and  every  act  and  intent  which  constitutes  the 
offense  is  complete.  It  is  urged  that  transportation  of  the  goods  to 
the  full  measure  contracted  for  is  necessary  to  constitute  the  crime. 
Hiis  argument  ignores  the  fact  that  the  punishment  is  not  so  much 
on  account  of  the  transportation  as  for  the  wrongful  conduct  which 
has  obtained  it.  Ordinarily,  a  delivery  to  the  carrier  is  a  delivery 
to  the  consignee.  Every  act  which  the  consignor  can  do  about  the 
goods,  all  representations  which  he  can  make  concerning  them,  the 
weight  and  classification  thereof,  are  complete,  and  the  goods  turned 
over  to  the  carrier  for  the  consignee.  Then  the  crime  has  been  ac- 
complished which  the  statute  seeks  to  punish,  namely,  obtaining  by 
the  shipper  of  transportation  at  rates  which  others  in  a  similar  busi- 
ness, who  pay  the  regular  rates,  do  not  secure.  If  the  transportation 
must  be  to  the  point  of  destination,  then  an  unforeseen  accident, 
which  might  prevent  the  carrying  of  the  goods  through,  would  con- 
done the  offense,  although  the  accused  had  committed  every  act  and 
obtained  everything  the  statute  requires  in  order  to  make  out  the 
offense.    If  such  is  the  transportation  contemplated  in  the  act,  then 
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the  discovery  of  the  fraud  by  the  carrier,  after  carriage  partially  com- 
pleted, with  consequent  refusal  to  take  the  goods  to  their  destination, 
will  render  the  crime  incomplete.  If  the  goods  are  accidentally  lostr 
is  the  crime  any  the  less  committed  when  all  the  acts  of  the  accused, 
with  the  intent  and  purpose  to  defraud,  have  concurred  to  complete 
the  offense?  We  do  not  think  such  was  the  intent  and  purpose  of 
congress  in  enacting  this  law.  Its  purpose  was  to  reach  and  punish 
the  i>erson  guilty  of  the  things  named  in  the  statute  who  should  there- 
by obtain  transportation  for  his  goods.  This  conclusion  is  in  harmony 
with  the  provision  of  the  statute  which  requires  that  the  person 
guilty  of  such  fraud  shall,  upon  conviction  thereof,  in  any  court  of 
the  United  States  of  competent  jurisdiction  within  the  district  in 
which  such  offense  was  committed,  be  subject  to  a  fine  and  imprison- 
ment. This  provision  shows  the  intention  of  congress  to  punish  a 
crime  which  is  committed  in  a  district  wherein  jurisdiction  is  given 
for  its  punishment.  In  passing  this  act  congress  was  regulating  in- 
terstate commerce.  It  had  power  to  legislate  upon  this  subject  only 
on  interstate  lines,  and,  recognizing  this,  it  is  set  forth  in  the  act 
that  its  provision  shall  not  apply  to  transportation  of  passengers  or 
property  wholly  within  one  state,  and  not  shipped  to  or  from  a  for- 
eign country,  state,  or  district.  Such  transportation  may  be  through 
a  number  of  districts,  but  congress  has  given  jurisdiction  for  punish- 
ment of  the  crime  in  the  district  in  which  the  offense  is  committed. 
It  must  have  been  in  the  contemplation  of  congress  that  the  fraudu- 
lent representations  may  be  made  in  one  place,  and  the  transporta- 
tion, in  the  sense  of  actual  carriage,  obtained  as  a  result  thereof,  may 
be  to  a  state  or  district  remote  from  the  place  of  delivery,  and  through 
a  number  of  districts  of  the  United  States.  If  it  was  contemplated 
that  the  crime  could  only  be  committed  when  the  carriage  contracted 
for  was  concluded,  quite  a  different  provision  would  have  been  insert- 
ed than  the  one  requiring  punishment  in  the  district  where  commit- 
ted. Congress,  in  passing  this  act,  and  providing  for  the  place  of 
trial  and  punishment  in  a  single  district,  evidently  contemplated  the 
consummation  of  the  offense  at  the  place  where  the  goods  are  billed 
by  the  shipper  and  the  delivery  for  transportation  takes  place.  It  is 
said  this  part  of  the  statute  providing  for  the  place  of  trial  is  nothing 
more  than  an  enactment  of  the  constitutional  provision  which  re- 
quires that  in  criminal  prosecutions  the  accused  shall  enjoy  the  right 
to  a  speedy  and  public  trial  by  an  impartial  jury  in  the  district  where 
the  crime  was  committed.  We  are  unable  to  see  the  purpose  which 
congress  could  have  had  in  thus  undertaking  to  re-enact  this  consti- 
tutional provision.  Nothing  can  be  added  to  the  force  of  the  statute 
by  repeating  a  provision  which  no  statute  can  ignore,  and  a  constitu- 
tional requirement  with  which  congress  must  be  assumed  to  have 
been  familiar.  If  theconstruction  of  this  statute  can  be  regarded  as 
doubtful,— and  eminent  judges  in  this  circuit  have  reached  different 
conclusions  concerning  it, — we  should  strongly  incline  to  that  in- 
terpretation which  is  in  harmony  with  the  common  law  and  constitu- 
tional requirements  deemed  essential  to  the  rights  of  persons  accused 
of  crime.  This  construction  is  in  harmony  with  the  common  law, 
wherein  it  was  required  that  the  jury  should  be  from  the  vicinage,  and 
with  the  constitutional  requirement  that  trial  shall  be  by  jury  and 
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in  the  state  where  the  crime  shall  have  been  committed.  True,  this 
constitutional  provision  only  undertakes  to  secure  the  right  of  trial 
whtre  the  crime  has  been  committed,  and,  if  the  offense  in  this  case 
has  been  committed  in  the  remote  district  to  which  the  goods  were 
transported,  then  no  constitutional  right  is  infringed  by  requiring  the 
offenders  to  be  tried  in  such  district.  We  think  it  entitled  to  weight, 
however,  in  construing  this  statute,  that  the  interpretation  here  given 
provides  for  a  trial  at  the  scene  where  the  criminal  acts  were  com- 
mitted, where  the  witnesses  must  necessarily  live,  where  the  accused 
can  be  tried  without  removal  to  great  distances,  and  where  good 
character  may  benefit  the  accused.  If  the  carriage  of  the  goods  was 
the  thing  aimed  at  in  this  statute,  and  such  was  to  have  been  deemed 
fraudulent  per  se,  the  crime  might  be  regarded  as  a  continuing  one. 
As  we  have  already  said,  it  is  the  obtaining  of  the  transportation  by 
the  acts  denounced  in  the  statute  which  is  the  gist  of  the  offense. 
Other  cases  of  offenses  commenced  in  one  district  and  completed  in 
another  are  referred  to  by  counsel,  but  they  do  not  seem  to  us  to 
assist  in  the  determination  of  the  case  at  bar. 

For  the  reasons  herein  stated,  we  think  the  offense  charged  was 
committed  within  the  Southern  district  of  Ohio,  and  that  the  learned 
-court  erred  in  ordering  the  appellants  into  custody  of  the  marshal  to 
be  transported  to  the  Northern  district  of  Texas,  and  in  refusing  to 
•discharge  the  appellants  in  the  proceeding  in  habeas  corpus.  Both 
judgments  will  be  reversed,  and  the  appellants  discharged  from  fur- 
ther custody. 


(104  Fed.  141.) 

FULLER  v.  HUFF  et  aL 

(Circuit  Court  of  Appeals.  Second  Circuit    July  5,  1900.) 

No.  157. 

1.  Trade-Names— Descriptive  Terms— Protection  against  Unfair  Compe- 
tition. 

The  long-continued  exclusive  use  of  a  trade-name,  although  primarily 
intended  to  be  descriptive  of  the  quality  of  a  product,  entitles  the  user  to 
protection  against  its  unnecessary  adoption  and  use  by  another  which  is 
calculated  to  deceive  purchasers;  the  use  having  been  retained  for  that 
purpose. 

-2.  Same. 

The  complainant  had  for  18  years  made  and  sold  food  products  under 
the  name  "Health  Food  Company/'  which  bad  during  such  time  become 
widely  known  and  Identified  with  his  products,  when  another  manufac- 
turer of  similar  products  adopted  the  name  "Sanitarium  Health  Ifood 
Company."  Meld,  that  although  the  use  of  the  latter  was  accompanied  by 
no  simulation  of  packages,  and  the  place  of  manufacture  shown  thereon 
was  different,  it  was  calculated  to  deceive  purchasers  and  constituted  un- 
fair competition,  there  being  no  necessity  for  Its  adoption,  * 

.8.  Same— Suit  for  Injunction— Proof  of  Actual  Deception. 

Where  the  simulation  of  a  complainant's  trade-name  by  defendant  is 
manifestly  liable  to  deceive,  it  is  not  necessary  for  complainant  to  show 
that  purchasers  have  actually  been  deceived,  to  entitle  him  to  relief. 

i  Unfair  competition  in  trade,  see  notes  to  Scheuer  v.  Muiler,  20  C.  C.  A. 
165;   Lare  v.  Harper  &  Bros.,  30  C.  0.  A.  376. 
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Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

Charles  G.  Coe,  for  appellant. 
Thomas  B.  Kerr,  for  appellees. 

Before  WALLACE,  LACOMBE,  and  SHIPMAN,  Circuit  Judges. 

SHOPMAN,  Circuit  Judge.  The  complainant,  Frank  Fuller,  a  citi- 
zen of  New  Jersey,  commenced  in  the  year  1875,  under  the  name  of 
"Health  Food  Company,"  to  sell  in  the  city  of  New  York  cereal  prod- 
ucts prepared  for  food,  and  has  continued  to  the  present  time  in  that 
business  and  in  the  use  of  the  same  name,  under  which  he  has  exten- 
sively advertised  his  goods  by  circulars,  and  in  newspapers  and  maga- 
zines, at  a  cost  of  from  f  75,000  to  f  100,000.  He  has  established  agen- 
cies in  Brooklyn,  Chicago,  Boston,  Washington,  Philadelphia,  St. 
Louis,  and  Oakland.  The  name  ''Health  Food  Company"  is  displayed 
prominently  upon  the  packages  in  which  the  various  articles  are  pre- 
sented to  the  consumers.  About  50  different  articles  have  been  thus- 
placed  upon  the  market.  The  business  has  become  large,  and  the 
name  is  unquestionably  valuable  to  the  complainant.  In  October, 
1876,  John  H.  Kellogg  took  charge,  and  has  continued  to  be  in  charge, 
of  the  institution  popularly  known  as  the  "Battle  Creek  Sanitarium," 
but  incorporated  in  pursuance  of  the  laws  of  the  state  of  Michigan, 
in  1867,  under  the  name  of  the  "Health  Reform  Institute."  This  cor- 
poration is  the  owner  of  a  large  sanitarium,  having  branch  institu- 
tions at  various  places,  and  has  established  in  this  country  and  else- 
where suborganizations  for  the  promotion  of  charitable  and  mission- 
ary work.  The  Battle  Creek  Sanitarium  recommended  to  its  patients 
particular  kinds  of  cereal  foods,  and  entered  upon  the  business  of 
manufacturing  and  selling  these  articles  under  the  name  of  "Sani- 
tarium Foods."  In  1881 19  different  articles  were  made.  In  1888  the 
business  of  food  manufacture  was  made  a  separate  department,  under 
the  name  of  "Sanitarium  Food  Company,"  which  advertised  itself  in 
April,  1893,  as  "Sanitarium  Health  Food  Company."  The  reason 
for  this,  and  a  subsequent  change  of  name,  which  preserved  the  words 
"Health  Food  Company,"  is  stated  by  Kellogg  in  his  deposition  as  fol- 
lows: 

"In  April,  1893,  our  advertisement  appears  In  Good  Health,  over  the  busi- 
ness name  of  'Sanitarium  Health  Food  Company.'  This  name  we  were  led  to 
adopt  by  the  action  of  one  of  our  old  employes,  who,  leaving  the  institution,  set 
up  in  business  in  the  same  town,  advertising  himself  under  the  name  of  the 
'Battle  Creek  Health  Food  Company.'  As  quite  a  large  proportion  of  our  mail 
had  for  years  been  addressed  to  us  as  the  'Battle  Creek  Health  Food. Company/ 
we  found  this  action  a  serious  annoyance,  and  objected  to  it,  with  the  result 
that  an  arbitration  was  agreed  upon,  the  result  of  which  was  that  the  party  re- 
ferred to  was  required  to  change  his  name,  which  he  did,  adopting  the  title 
the  'Battle  Creek  Bakery  Company.'  We  then  added  the  word  'Health'  to 
our  business  announcement,  making  it  'Sanitarium  Health  Food  Company.' 
Our  salesmen,  however,  in  introducing  our  foods,  so  constantly  made  use  of 
the  term  'Battle  Creek  Sanitarium'  in  describing  our  foods,  to  distinguish  be- 
tween our  institution  and  numerous  other  sanitariums,  we  finally,  some  two 
or  more  years  ago,  stiU  further  extended  the  business  title  of  our  food  depart- 
ment to  its  present  form,— the  'Battle  Creek  Sanitarium  Health  Food  Com- 
pany.'   Our  purpose  in  adopting  the  words  'Health  Food'  in  our  name  was  to- 
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protect  ourselves  against  parties  who  sought  to  pirate  the  extensive  business 
which  we  had  built  up,  by  assuming  a  name  similar  to  ours,  and  making  simi- 
lar goods  in  the  same  town." 

Their  packages  and  cartons  have  the  name  "Health  Food  Co."  in 
conspicuous  type,  prefixed  by  the  word  "Sanitarium,"  and  in  smaller 
type  the  words  "Battle  Creek,  Michigan,"  under  the  name.  The  pack- 
ages do  not  imitate  or  resemble  in  external  appearance  the  dress  of 
the  packages  of  the  complainant. 

In  October,  1896,  a  retail  grocers'  food  exhibition  was  held  at  the 
Grand  Central  Palace  in  New  York  City.  The  complainant  exhibited 
his  products  at  a  booth,  under  the  prominently  displayed  name, 
"Health  Food  Company."  About  15  or  20  feet  distant  the  defendant 
Barton  Huff,  a  citizen  of  the  state  of  New  York,  as  agent  of  the 
Health  Reform  Institute,  exhibited  its  wares,  and  upoi*  its  booth  was 
a  placard  containing  the  words  "Health  Food  Company,"  in  large 
letters,  under  the  words  "Battle  Creek  Sanitarium."  The  complainant 
remonstrated  with  Huff  against  the  use  of  "Health  Food  Company " 
as  an  infringement  of  the  complainant's  right,  and  threatened  a  suit. 
Huff  said  that  he  would  bring  the  representation  to  the  attention  of 
the  officers  of  the  Health  Food  Department,  but  the  use  of  the  name 
did  not  cease.  The  food  business  of  the  defendant  under  its  last  name 
is  extensively  advertised,  and,  when  the  testimony  was  being  taken, 
was  said  to  amount  to  from  $260,000  to  $300,000  annually.  The  cir- 
cuit court  dismissed  the  bill  upon  the  ground  that  the  defendant's 
name  was  clearly  distinguishable  from  the  complainant's  business 
name,  and  was  not  an  unlawful  appropriation.    99  Fed.  439. 

The  term  "Health  Food"  means  healthy  food,  or  health-producing 
food,  and  is  therefore  descriptive  of  quality,  and  cannot  bo  a  technical 
trade-mark,  either  with  or  without  the  word  "Company/'  any  more 
than  the  words  "Nutritious  Wine"  could  be  a  valid  trade-mark.  If  a 
case  against  the  defendant  exists,  it  is  one  of  unfair  competition; 
and  the  law  upon  the  subject  of  the  adoption  by  a  competitor  of 
names  or  words  descriptive  of  quality,  which  have  previously  become 
trade-names,  and  which  adoption  will  constitute  unfair  competition,  is 
correctly  stated  by  the  counsel  for  the  defendant  as  follows: 

•'When  such  a  mark,  name,  or  phrase  has  been  so  used  by  a  person  in  con- 
nection with  his  business  or  articles  of  merchandise  as  to  become  identified 
therewith,  and  indicate  to  the  public  that  such  articles  emanate  from  him,  the 
law  wiU  prohibit  others  from  so  using  it  as  to  lead  purchasers  to  believe  that 
the  articles  they  sell  are  his,  or  .as  to  obtain  the  benefit  of  the  market  he  has 
built  up  thereunder." 

The  same  statement  of  the  law  is  contained  in  the  case  of  Redda- 
way  v.  Banham,  App.  Cas.  199,  decided  by  the  house  of  lords  in  189G, 
in  which  it  was  held  that  "one  person  was  not  entitled  to  pass  off  his 
goods  as  those  of  another  by  selling  them  under  a  name  likely  to  de- 
ceive purchasers,  whether  immediate  or  ultimate,  into  the  belief  that 
they  were  buying  the  goods  of  the  former,  although  the  name  was,  in 
its  primary  sense,  merely  a  true  description  of  the  goods."  The  sub- 
ject of  the  unlawful  use  by  competitors  of  the  name  under  which  a 
rival  has  previously  presented  himself  to  the  public  and  has  gained  a 
business  reputation,  although  the  name  is  not  strictly  a  trade-mark, 
and  is  either  geographical  or  descriptive  of  quality,  has  been  fre- 
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quently  of  late  before  the  courts,  which  have  demanded  a  high  order 
of  commercial  integrity,  and  have  frowned  upon  all  filching  attempts 
to  obtain  the  reputation  of  another.  Lee  v.  Haley,  5  Ch.  App.  155; 
North  Cheshire  &  M.  Brewerv  Co.  v.  Manchester  Brewery  Co.  [1899] 
App.  Cas.  83;  City  of  Carlsbad  v.  Kutnow,  18  C.  C.  A.  24,  71  Fed. 
167;  American  Waltbam  Watch  Co.  v.  United  States  Watch  Co., 
173  Mass.  85,  53  N.  E.  141,  43  L.  R.  A.  826;  Block  v.  Distributing 
Co.  (C.  C.)  95  Fed.  978. 

The  question,  therefore,  is,  is  the  real  defendant's  use  (for  it  is 
manifest  that  the  Michigan  corporation  is  the  real  defendant)  of  the 
words  "Health  Food  Company,"  in  connection  with  the  words  used 
as  a  prefix  and  suffix,  such  a  use  As  is  likely  to  deceive  consumers  into 
the  belief  that  they  were  buying  the  complainant's  goods?  It  is  to  be 
observed  that  the  frequent  insignia  of  an  intent  to  deceive,  viz.  the 
copy  or  the  imitation,  more  or  less  close,  of  the  dress  of  the  com- 
petitor's packages,  are  absent  in  this  case;  but  if  a  trade-name  has 
been  so  identified  with  the  business  of  a  manufacturer  as  to  inform 
the  public  that  the  name  upon  goods  means  that  they  are  the  product 
of  that  person,  and  another  subsequently  adopts  and  displays  the 
name,  it  is  not  material  that  he  has  not  also  adopted  the  particular 
dress  in  which  his  predecessor  has  presented  his  goods.  Hier  v. 
Abrahams,  82  N.  Y.  519.  The  complainant  had  used  the  name  for  18 
years  before  the  defendant  assumed  it,  had  acquired  an  extensive 
business  under  it,  and  had  established  agencies  for  his  goods  in  six 
or  seven  Eastern  and  Western  cities,  while  all  that  the  consumer 
knew  of  the  complainant's  goods  was  that  they  were  presented  to  him 
as  the  products  of  the  Health  Food  Company.  The  defendant  an- 
nounced its  goads  in  1881  as  "Sanitarium  Foods,"  advertised  them 
also  as  "Invalid  Foods,"  and  waited  until  1893  before  they  were  pre- 
sented as  the  products  of  the  Sanitarium  Health  Food  Company.  The 
reason  for  the  adoption  of  this  name  was  a  desire  to  forestall  its  use 
by  any  one  else,  thus  recognizing  the  benefit  from  thj  name  and  the 
advantage  from  priority  in  its  use.  Three  years  after,  it  knew  that  it 
had  long  been  prominently  used  by,  and  was  the  sole  business  name 
of,  the  complainant.  The  defendant  now  so  coveted  the  name  as  to 
determine  not  to  relinquish  it,  and  continued  its  use  despite  remon- 
strance. The  benefit  to  the  corporation  was  derived  from  the  famili- 
arity with  the  name  on  the  part  of  that  portion  of  the  public  which 
used  this  class  of  goods.  It  is  said,  however  (and  the  circuit  court 
yielded  to  the  defense)  that  the  name  is  presented  to  the  public  with 
such  accompanying  assertions  in  regard  to  the  manufacturer  of  the 
goods  and  the  place  of  the  manufacture  that  the  consumer  need  not 
be  deceived.  In  the  class  of  cases  in  which  a  manufacturer  is  using 
his  own  name,  or  the  name  of  another  person  which  has  become 
generic,  this  defense  is  of  great  value,  because  it  is  the  duty  of  the 
user  to  make  any  inevitable  harm  as  light  as  possible.  Singer  Mfg. 
Co.  v.  June  Mfg.  Co.,  163  U.  S.  169,  16  Sup.  Ct.  1002,  41  L.  Ed.  118.  • 
The  question  in  this  case  is,  however,  whether  the  simple  use  of  the 
name,  although  with  prefixes  or  suffixes,  is  not  "likely  to  deceive 
purchasers."  The  history  is  significant  in  regard  both  to  the  motive 
of  the  Michigan  corporation  in  retaining  its  occupancy  of  the  name 
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and  the  probable  effect  of  a  permanent  retention.  After  it  had  pre- 
sented its  goods  to  the  public  for  years  under  the  name  "Sanitarium 
Foods"  and  "Invalid  Foods,"  there  was  no  necessity  for  an  abandon- 
ment of  the  former  names,  under  which  it  had  confessedly  obtained 
success,  and  by  which  it  was  well  and  favorably  known  by  its  custom- 
ers. The  adherence  to  the  new  name  to  the  extent  of  guarantying 
productions  to  its  purchasers  against  suits  indicates  the  pecuniary 
benefit  which  was  expected  to  ensue  from  the  adoption  of  a  name  to 
which  consumers  had  long  been  accustomed,  and  the  persistence  in 
the  use  also  indicates  the  pecuniary  injury  which  was  liable  to  come 
upon  the  complainant.  The  case  is  not  one  where  the  Michigan  cor- 
poration must  use  to  a  certain  extent  the  name  of  the  complainant, 
and  it  is  not,  therefore,  one  of  damnum  absque  injuria.  It  is  the  case 
of  an  unnecessary  use  of  a  name  long  previously  used  by  another  in 
the  same  business,  and  in  the  recent  decisions,  by  courts  of  last  resort, 
upon  the  right  to  the  use  of  trade-names,  although  geographical  or 
-descriptive  in  their  primary  meaning,  great  importance  is  given  to 
mere  long-continued  and  exclusive  priority  of  use.  North  Cheshire 
&  M.  Brewery  Co.  v.  Manchester  Brewery  Co.,  supra;  American 
Waltham  Watch  Co.  v.  United  States  Watch  Co.,  supra.  It  was 
not  necessary  for  the  complainant  to  attempt  to  discover  whether  a 
purchaser  had  been  actually  deceived,  for  a  manifest  liability  to  de- 
ception exists.  Taendsticksfabriks  Akticbolagat  Vulcan  v.  Myers, 
139  N.  Y.  364,  34  N.  E.  904;  Manufacturing  Co.  v.  Trainer,  101 
U.  S.  51,  25  L.  Ed.  993;  Biscuit  Co.  v.  Baker  (C.  C.)  95  Fed.  135. 
Although  the  intent  of  the  defendant's  principal  when  it  commenced 
to  use  the  name  "Health  Food"  may  have  been  innocent,  the  con- 
tinuance, after  it  had  learned  of  the  complainant's  prior  use,  indicates 
Its  deliberate  intention  to  use  the  name  without  reference  to  the  com- 
plainant's possible  prior  rights.  Orr  v.  Johnston,  13  Ch.  Div.  434. 
"The  decree  of  the  circuit  court  is  reversed,  with  costs,  and  the  cause 
is  remanded  to  that  court  with  instructions  to  enter  a  decree  for  in- 
junction against  the  defendant  Barton  Huff  in  accordance  with  the 
prayer  of  the  bill,  with  costs. 


(104  Fed.  163.) 

HOUSTON  et  al.  v.  FILER  &  STOWELL  CO.,  Limited. 

(Circuit  Court  of  Appeals,  Seventh  Circuit.    October  13,  1900.) 

No.  706. 

Appeal — Reversal— Failure  ok  Declaration  to  Show  Jurisdictional  Facts. 
The  judgment  of  a  circuit  court  will  be  reversed  on  writ  of  error,  when 
the  record  fails  to  show  the  diversity  of  citizenship  necessary  to  give  that 
court  jurisdiction:  but  the  plaintiff,  on  payment  of  the  costs  of  the  trial 
had,  will  be  permitted  to  amend  his  declaration  to  show  such  jurisdic- 
tional facts. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Illinois. 

Daniel  V.  Samnels,  for  plaintiff  in  error. 
Newton  A.  Partridge,  for  defendant  in  error. 
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Before  WOODS  and  GROSSCUP,  Circuit  Judges,  and  SEAMAN, 
District  Judge. 

PER  CURIAM.  The  diverse  citizenship  necessary  to  the  jurisdic- 
tion of  the  circuit  court  is  not  shown  in  this  record,  and  for  that  rea- 
son, without  regard  to  other  questions,  the  judgment  rendered  must 
be  reversed,  but  it  will  be  with  leave  to  the  defendant  in  error  to 
amend  the  declaration  so  as  to  show  the  necessary  jurisdictional 
facts.  Hotel  Co.  v.  Jones,  177  U.  S.  449,  20  Sup.  Ct.  690,  44  L.  Ed. 
842.  It  is  therefore  ordered  that  the  judgment  be  reversed,  and 
the  cause  remanded,  with  direction  that,  on  payment  of  the  costs  of 
the  trial  had,  the  plaintiff  be  allowed  to  amend  the  declaration,  and 
that,  in  default  of  an  amendment  showing  a  case  within  the  jurisdic- 
tion of  the  circuit  court,  the  cause  shall  be  dismissed,  at  the  cost  of 
the  plaintiff,  without  prejudice  to  another  action  in  a  court  of  compe- 
tent jurisdiction.  The  plaintiff  in  error  shall  recover  the  costs  of  the 
appeal. 


(104  Fed.  174.) 

JOHNSON  v.  TRUST  COMPANY  OP  AMERICA. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    October  9,  1900.) 

No.  1.342. 

1.  Equity— Separate  Appeai,. 

All  parties  interested  in  a  decree  must  be  given  an  opportunity  to  be 
heard,  before  an  appellate  court  will  consider  it.  One  ol  several  defend- 
ants who  desires  to  appeal  must  give  notice  to  his  co-defendants  to  join 
him,  and  they  must,  refuse,  before  his  separate  appeal  is  maintainable; 
but  no  formal  notice  is  required,  and,  if  it  fairly  appears  from  the  record 
that  the  co-defendants  were  notified  of  the  appeal  and  declined  to  join 
in  it,  the  separate  appeal  may  stand.  The  facts  that  one  of  several  co- 
defendants  took  her  appeal  in  open  court  in  the  presence  of  all  the  par- 
ties at  the  time  the  decree  was  rendered,  and  that  they  all  appeared  by 
counsel  in  the  appellate  court,  are  sufficient  evidence  that  the  co-defend- 
ants received  notice  of,  and  declined  to  join  in,  the  appeal. 

2.  Bona  Fide  Creditor  may  Secure  Unassailable  Lien  from  Fraudulent 

Vendee. 

A  creditor  who  is  aware  that  his  debtor  has  conveyed  his  property  to 
a  third  party  for  the  purpose  of  defrauding  his  creditors,  but  who  has  no 
intent  to  aid  him  in  his  fraud,  may,  with  his  consent,  procure  from  the 
fraudulent  vendee  payment  of  his  just  claim  from  the  property  fraudu- 
lently conveyed,  or  a  lien  upon  that  property  to  secure  his  just  claim* 
which  will  be  unassailable  by  the  other  creditors  of  his  debtor. 
(Syllabus  by  the  Court) 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Kansas. 

This  suit  involved  a  controversy  between  a  judgment  creditor  and  a  mort- 
gagee of  real  estate  over  the  priority  of  their  respective  liens.  The  appellee, 
the  Trust  Company  of  America,  obtained  a  judgment  on  September  16,  1893, 
for  $11,502.20,  in  the  district  court  of  Shawnee  county,  in  the  state  of  Kansas, 
against  Erasmus  Bennett  and  Edwin  R.  Bennett,  upon  a  debt  which  they  In- 
curred in  the  year  1891.  On  or  about  January  3,  1893,  Erasmus  Bennett  and 
Edwin  R.  Bennett  conveyed  the  real  estate  in  controversy,  which  was  situ- 
ated in  Shawnee  county,  Kan.,  and  which  they  then  owned,  to  Clara  E.  Ben- 
nett, the  wife  of  Erasmus  Bennett;   and  the  deeds  which  evidenced  this  con- 
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veyance  were  filed  for  record  In  the  office  of  the  register  of  deeds  of  Shawnee 
county  on  March  12,  1894.  During  all  the  time  between  the  year  1890  and 
August  9,  1895,  Erasmus  Bennett  and  Edwin  R.  Bennett  were  indebted  to 
John  P.  Johnson  in  the  sum  of  more  than  $20,465.08.  This  indebtedness  was 
evidenced  by  their  promissory  notes.  Upon  one  of  these  notes,  which 
amounted  to  more  than  $26,000,  Clara  E.  Bennett  was  either  a  joint  maker 
or  a  surety.  On  or  about  August  10,  1894,  in  order  to  secure  the  payment  of 
some  of  this  indebtedness,  Clara  E.  Bennett  made  her  individual  note  for 
$20,465.08,  dated  August  8,  1894,  payable  to  John  P.  Johnson,  and  with  her 
husband,  Erasmus  Bennett,  made  a  mortgage  upon  the  real  estate  in  contro- 
versy to  secure  the  payment  of  this  note.  This  mortgage  was  filed  for  record 
In  Shawnee  county  on  August  10,  1894.  On  February  13,  1895,  the  Trust 
Company  filed  a  creditors*  bill  In  which  it  set  forth  the  facts  above  recited, 
and  averred  that  the  deeds  from  Erasmus  Bennett  and  Edwin  R.  Bennett, 
dated  January  3,  1893,  were  not  made  until  within  30  days  prior  to  March  12, 
1894;  that  they  were  without  consideration,  and  were  made  for  the  purpose  of 
defrauding  the  complainant  and  the  other  creditors  of  the  grantors  named 
therein;  that  the  mortgage  to  Johnson  was  without  consideration,  and  made 
to  aid  and  assist  the  Bennetts  in  covering  up  their  property  and  defrauding 
their  creditors,— and  prayed  that  the  deeds  to  Clara  E.  Bennett  and  the  mort- 
gage to  John  P.  Johnson  might  be  set  aside  and  decreed  to  be  void,  and  that 
the  real  estate  therein  described  might  be  sold,  and  the  proceeds  thereof 
applied  to  the  payment  of  the  judgment  of  the  Trust  Company.  The  defend- 
ant, Johnson,  answered  that  Erasmus  Bennett  and  Edwin  R.  Bennett  were 
Indebted  to  him  in  amounts  largely  in  excess  of  the  $20,465.08  secured  by  his 
mortgage;  that  the  note  and  mortgage  made  by  Clara  E.  Bennett  were  given 
to  secure  a  bona  fide  indebtedness  of  the  said  Bennetts  to  him,— and  denied 
that  he  had  ever  been  a  party  to  any  scheme  to  cover  up  or  withdraw  from 
the  reach  of  their  creditors  any  of  the  property  of  the  Bennetts,  or  to  in  any 
way  defraud  them.  A  replication  was  filed,  and  testimony  was  taken  upon 
the  issues  presented  by  these  pleadings.  John  P.  Johnson  died,  and  the  suit 
was  revived  against  Virginia  M.  Johnson,  as  executrix  of  his  last  will  and  tes- 
tament A  final  hearing  was  had,  and  on  October  3,  1899,  a  decree  was  ren- 
dered in  favor  of  the  complainant  for  the  relief  demanded  in  its  bill.  On  the 
same  day,  in  open  court,  and  in  the  presence  of  all  the  parties  to  the  suit, 
Virginia  M.  Johnson,  as  executrix,  prayed  and  was  allowed  an  appeal  from 
this  decree,  and  It  Is  by  this  appeal  that  the  questions  presented  in  this  case 
are  raised. 

E.  F.  Ware  (Charles  S.  Gleed,  James  W.  Gleed,  D.  E.  Palmer,  and 
J.  L.  Hunt,  on  the  brief),  for  appellant. 

George  H.  Whitcomb  (Frederic  D.  Fuller,  on  the  brief),  for  appellee. 

Before  CALDWELL,  SANBORN,  and  THAYER,  Circuit  Judges. 

SANBORN,  Circuit  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

A  motion  is  made  to  dismiss  the  appeal  on  the  ground  that  the  co- 
defendants  of  the  appellant  have  not  joined  in  it,  and  there  was  no 
summons  and  severance.  But  a  summons  and  severance  are  not  in- 
dispensable to  the  maintenance  of  an  appeal  by  one  of  the  parties  to 
a  decree,  if  it  fairly  appears  from  the  record  that  the  parties  who 
might  have  joined  have  been  notified  to  do  so  and  have  refused. 
Trust  Co.  v.  McClure,  78  Fed.  211,  213,  24  C.  C.  A.  66,  68,  49  U.  S. 
App.  46,  51;  Masterson  v.  Herndon,  10  Wall.  416,  19  L.  Ed.  953. 
The  rule  is  that  all  parties  who  appear  to  have  an  interest  in  the  de- 
cree must  be  given  an  opportunity  to  be  heard,  before  an  appellate 
court  will  enter  upon  its  consideration.  The  purpose  of  this  rule  is 
to  avoid  repeated  hearings  upon  the  same  decree  and  record,  and  to 
enable  the  successful  party  to  enforce  his  decree  against  those  who 
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do  not  desire  to  have  it  reviewed.  In  the  case  at  bar  that  purpose  has 
been  fully  accomplished.  This  appeal  was  taken  by  and  allowed  to 
the  appellant  alone,  in  open  court,  in  the  presence  of  the  parties,  at 
the  same  time  that  the  decree  was  rendered,  and  all  the  parties  to  the 
suit  have  appeared  by  counsel  in  this  court  upon  the  appeal.  These 
facts  constitute  sufficient  evidence  that  the  defendants  to  this  suit 
who  did  not  join  in  it  had  notice  of  the  appeal  and  declined  to  join, 
and,  as  all  the  parties  to  the  suit  are  now  represented  by  counsel  in 
this  court,  the  motion  to  dismiss  the  appeal  is  denied. 

Turning  to  the  merits  of  the  case,  the  record  establishes  these  facts: 
The  judgment  of  the  Trust  Company  against  Erasmus  Bennett  and 
Edwin  R.  Bennett  was  rendered  in  the  district  court  of  Shawnee 
county  on  September  16,  1893,  and  evidenced  a  just  indebtedness  in- 
curred by  them  in  the  year  1891.    The  deeds  of  the  property  in  con- 
troversy from  Erasmus  Bennett  and  Edwin  R.  Bennett  to  Clara  E. 
Bennett  were  executed  and  delivered  to  the  grantee  on  or  about  Janu- 
ary 3, 1893,  so  that  the  judgment  of  the  Trust  Company  constituted  no 
lien  upon  the  real  estate  in  question.    These  deeds  were  made  for  the 
purpose  of  covering  up  the  property  of  the  grantors,  and  were  fraud- 
ulent and  voidable  as  against  their  creditors.    The  note  for  $20,465.08, 
dated  August  8, 1894,  made  by  Clara  E.  Bennett,  and  payable  to  John 
P.  Johnson,  was  given  to  secure  a  portion  of  a  bona  fide  indebtedness 
of  Erasmus  Bennett  and  Edwin  R.  Bennett  to  John  P.  Johnson  for 
an  amount  in  excess  of  $21,000,  for  more  than  $21,000  of  which  Clara 
E.  Bennett  was  a  surety.    The  mortgage  upon  the  real  estate  in  con- 
troversy made  by  Clara  E.  Bennett  and  her  husband,  Erasmus  Ben- 
nett, on  August  10,  1894,  was  made  to  secure  that  portion  of  this  in- 
debtedness evidenced  by  the  note  of  Clara  E.  Bennett,  dated  August 
8, 1894.    John  P.  Johnson  procured  this  note  and  mortgage  to  secure 
a  portion  of  a  bona  fide  indebtedness  of  the  Bennetts  to  him,  and  he 
did  not  take  this  note  and  mortgage  for  the  purpose  or  with  the  intent 
to  aid  the  Bennetts  in  defrauding  or  cheating  any  of  their  creditors, 
or  in  placing  their  property  beyond  the  reach  of  the  process  of  the 
courts.    There  is  a  spirited  contest  in  the  evidence  over  the  question 
whether  or  not  Johnson  knew,  or  had  such  notice  as  would  charge 
him  with  knowledge,  that  the  deeds  of  January  3,  1893,  to  Clara  E. 
Bennett,  were  made  with  intent  to  defraud  the  creditors  of  the  grant- 
ors.   In  view  of  the  facts  which  have  already  been  recited  and  found 
to  be  established  in  this  case,  it  is  unnecessary  to  determine  this  ques- 
tion.   Conceding,  but  not  deciding,  that  Johnson  had  notice  or  knowl- 
edge of  the  fact  that  the  deeds  to  Clara  E.  Bennett  were  made  to 
defraud  the  creditors  of  the  grantors,  how  could  that  fact  deprive  him 
of  the  right  to  secure  the  just  claim  which  they  owed  him?    If  those 
deeds  were  fraudulent  as  to  creditors,  they  were  not  void;  they  were 
merely  voidable;    and  until  some  creditor  attacked  them  the  title 
to  the  property  stood  unchallenged  in  the  grantee.    That  title  had 
passed  to  her  before  the  judgment  of  the  Trust  Company  was  entered. 
That  judgment  was  no  lien  upon  that  title.    Johnson  had  the  right 
to  sue  the  Bennetts  upon  his  claim,  to  issue  and  levy  a  writ  of  attach- 
ment upon  this  real  estate,  and  in  this  way  to  fasten  a  lien  upon  it  su- 
perior to  the  judgment  of  the  Trust  Company.    He  had  the  right  to 
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sue  the  Bennetts,  to  take  judgment  against  them,  and  then  to  file  his 
creditors'  bill  to  set  aside  these  conveyances,  and  in  that  way  to 
fasten  upon  these  lands  a  lien  superior  to  that  of  the  claim  of  the  ap- 
pellee. But  there  was  no  rule  of  law  or  of  morals  which  required  him 
to  acquire  his  lien  by  involuntary  proceedings.  He  had  the  same 
right  to  procure  that  lien  by  the  consent  of  the  fraudulent  grantors, 
and  by  a  mortgage  from  the  fraudulent  grantee,  that  he  had  to  obtain 
it  by  writ  of  attachment  or  creditors'  bill.  He  pursued  the  latter 
course.  He  presented  his  claim  to  his  debtors,  Erasmus  Bennett  and 
Edwin  R.  Bennett,  and  to  their  surety  upon  a  portion  of  their  obliga- 
tions, Clara  E.  Bennett,  and  he  demanded  payment  or  security.  They 
consented  that  the  fraudulent  grantee,  who  held  the  title  to  the  real 
estate,  as  yet  unassailed  by  any  creditor,  and  not  void,  but  merely 
voidable,  should  mortgage  that  property  to  secure  the  just  debt  they 
owed.  Johnson  took  the  mortgage,  and  recorded  it  in  the  office  of  the 
register  of  deeds  of  the  county  in  which  the  land  was  situated.  He 
filed  his  mortgage  for  record  on  August  10,  1894,  and  it  was  not  until 
February  13, 1895,  that  the  Trust  Company  filed  its  creditors'  bill,  and 
first  fastened  the  lien  of  its  claim  upon  the  real  estate  in  question. 
Here  was  nothing  but  a  race  of  dilligence  between  two  bona  fide  cred- 
'  itors,  and  he  who  was  first  in  time  was  first  in  right.  A* creditor 
who  is  aware  that  his  debtor  has  conveyed  his  property  to  a  third  party 
for  the  purpose  of  defrauding  his  creditors,  but  who  has  no  intent  to 
aid  him  in  his  fraud,  may,  with  his  consent,  procure  from  the  fraud- 
ulent vendee  payment  of  his  just  claim  from  the  property  fraudulently 
conveyed,  or  a  lien  upon  that  property  to  secure  his  just  claim,  which 
will  be  unassailable  by  the  other  creditors  of  his  debtor.  Butler  v. 
White,  25  Minn.  432,  438;  Dolan  v.  Van  Demark,  35  Kan.  304,  309„ 
10  Pac.  848;  Boyd  v.  Brown,  17  Pick.  453;  Murphy  v.  Moore,  23  Hun, 
95;  Stark  v.  Ward,  3  Pa.  St.  328;  Webb  v.  Brown,  3  Ohio  St.  246. 
The  mortgage  of  Johnson  constituted  a  superior  lien  to  that  fastened 
upon  the  property  by  the  bill  in  equity  of  the  Trust  Company.  The 
decree  below  is  accordingly  reversed,  and  the  case  is  remanded  to  the 
court  below,  with  directions  to  enter  a  decree  in  accordance  with  the 
views  expressed  in  this  opinion. 


(104  Fed.  187.) 

FIRST  NAT.  BANK  OF  DENVER  v.  WILDER. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    October  8,  1900.) 

No.  1,341. 

1.  Lost  Instruments— Action  to  Recover— Indemnity. 

A  court  of  law— especially  one  which  is  vested  with  Jurisdiction  both  at 
law  and  in  equity— has  power  to  Require  a  plaintiff  to  give  a  bond  of  in- 
demnity as  a  condition  precedent  to  a  recovery  In  an  action  brought 
therein  on  a  lost  negotiable  Instrument 

2.  Same. 

The  payee  of  a  negotiable  instrument  who  claims  to  have  lost  the  same 
before  maturity,  but  that  it  had  not  been  Indorsed,  should  not  be  allowed 
to  recover  thereon  against  the  maker  without  giving  reasonable  indemnity,. 
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unless  the  evidence  that  the  paper  has  been  actually  destroyed  is  so  cogent 
that  there  is  practically  no  risk  of  its  reappearance.  A  finding  of  tne 
jury  in  such  an  action  that  the  instrument  was  not  negotiated,  hut  was 
lost  while  unindorsed,  is  not  in  itself  a  ground  for  dispensing  with  the 
requirement  of  indemnity,  since  it  would  not  be  available  to  the  maker 
as  a  defense  against  an  action  by  a  third  person  who  produced  the  Instru- 
ment properly  indorsed. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Colorado. 

Charles  J.  Hughes,  Jr.  (A.  Moore  Berry,  on  the  brief),  for  plaintiff 
in  error. 

Lucius  M.  Cuthbert  (Henry  T.  Rogers  and  Daniel  B.  Ellis,  on  the 
brief),  for  defendant  in  error. 

Before  CALDWELL,  SANBORN,  and  THAYER,  Circuit  Judges. 

THAYER,  Circuit  Judge.  The  case  presented  for  decision  is  at 
follows:  George  W.  Wilder,  the  defendant  in  error,  on  November  19, 
1898,  brought  an  action  against  the  First  National  Bank  of  Denver, 
rhe  plaintiff  in  error,  to  recover  the  amount  due  to  him  on  two  cer- 
tificates of  deposit  (one  for  $500,  and  the  other  for  |3,000)  which  were. 
issued  to  him  as  payee,  by  the  bank,  on  or  about  December  1, 1897. 
Each  of  the  certificates,  by  its  terms,  was  "payable  in  current  funds 
to  the  order  of  self  [that  is,  the  payee,  George  W.  Wilder]  on  the 
return  of  this  certificate  properly  indorsed."  The  plaintiff  alleged 
that  he  had  never  indorsed  or  transferred  the  certificates  to  any  one; 
that  on  or  about  March  4, 1898,  he  had  lost  them  by  their  being  taken 
from  his  possession  without  his  consent;  that  he  had  immediately 
informed  the  bank  of  the  loss,  and  subsequently,  in  September,  1898, 
had  demanded  payment  of  the  certificates,  which  was  refused.  The 
bank  admitted  the  issuance  of  the  certificates  and  their  nonpayment, 
giving  as  an  excuse  for  its  refusal  to  pay  them  when  payment  was 
demanded  that  the  certificates  were  not  at  the  time  produced  by  the 
payee,  that  he  made  no  tender  of  indemnity  on  the  occasion  of  the 
demand  for  payment  or  subsequently,  and  that  it  had  no  sufficient 
information  on  which  to  base  a  belief  whether  the  certificates  were 
lost  or  stolen,  as  the  plaintiff  alleged,  or  whether,  if  lost  or  stolen, 
they  were  at  the  time  unindorsed  by  the  payee. 

Concerning  the  testimony  adduced  at  the  trial,  which  was  before 
u  jury,  it  will  be  sufficient  for  present  purposes  to  say  that  the  plain- 
tiff testified,  in  substance,  that  on  January  5,  1898,  he  went  from 
Tacoma,  Wash.,  to  Skagway,  in  Alaska,  landing  there  on  the  10th  of 
January,  1898;  that  he  carried  the  certificates  in  a  belt  which  he  wore 
about  his  body;  that  he  took  up  his  abode  at  Skagway  in  a  small 
hotel;  that  on  the  night  of  March  3,  1898,  he  took  off  his  belt,  which 
contained  the  certificates,  some  gold,  and  a  diamond,  and  laid  the 
same  on  one  side  of  his  bed,  and  went  to  sleep;  that,  when  he  dressed 
the  next  morning,  through  oversight  he  failed  to  put  on  his  belt,  and 
left  it  in  his  room,  where  he  had  placed  it  wben  he  retired;  that  he 
did  not  return  to  his  room  until  10  o'clock  p.  m.  of  that  day,  and  never 
missed  his  belt  until  his  return;  that  on  his  return,  when  he  undressed 
for  the  night,  he  missed  it;  that  he  searched  for  it,  and  could  not  find 
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it;  that  lie  suspected  his  landlady  of  having  made  way  with  or  stolen 
it,  and  subsequently  made  efforts  to  find  and  recover  it,  but  that  such 
-efforts  were  unsuccessful.  The  plaintiff  below  produced  several 
other  witnesses  to  corroborate  his  statements  concerning  the  loss  of 
the  certificates;  but  the  knowledge  of  the  loss  possessed  by  these  wit- 
nesses was  derived,  as  it  seems,  wholly  from  statements  made  by  the 
plaintiff,  and  inferences  drawn  from  his  conduct  subsequent  to  the 
alleged  theft.  They  appear  to  have  had  no  other  means  of  knowledge. 
The  cashier  and  the  assistant  cashier  of  the  defendant  bank  testified 
that  in  the  summer  of  1898  a  letter  was  received  by  the  bank  from  the 
plaintiff,  detailing  the  circumstances  under  which  he  had  parted  with 
the  certificates,  in  which  he  said  that  he  had  been  forced  to  sign  his 
name  on  the  back  of  the  same,  and  that,  if  be  had  not  done  so,  he 
would  have  been  taken  out  and  hung.  They  were  unable  to  produce 
the  letter,  because,  as  they  said,  it  had  been  mislaid,  and  could  not  be 
found  after  diligent  search.  The  bank  proved  by  another  witness, 
resident  in  Denver,  Colo.,  who  appears  to  have  been  an  old  acquaint- 
ance of  the  plaintiff,  that  he  had  also  received  a  letter  from  the  plain- 
tiff in  the  summer  of  1898,  in  which  he  stated  that  he  had  been  forced 
to  sign  or  indorse  the  certificates  on  the  threat  of  being  hung,  and 
requesting  him  to  make  that  fact  known  to  the  defendant  bank.  The 
record  contains  other  evidence  from  which  it  appears  that  the  plain- 
tiff was  a  professional  gambler;  that  he  went  to  Skagway  for  the 
purpose  of  following  that  occupation;  that  he  played  for  high  stakes, 
x>nd  sometimes  lost  and  sometimes  won;  that  during  his  residence  in 
Skagway  he  was  forced  on  one  occasion  by  its  citizens  to  leave  the 
place  on  account  of  some  transaction  in  which  he  was  engaged;  and 
that  during  the  summer  of  1898  he  was  for  a  time  confined  in  the  jail 
at  Skagway,  Alaska.  The  trial  court  was  of  opinion  that  if  the  cer- 
tificates in  question  were  lost  or  stolen  in  the  manner  related  by  the 
plaintiff,  and  at  the  time  of  such  loss  or  theft  wiere  unindorsed  by  the 
payee,  he  might  recover  without  tendering  the  bank  any  indemnity 
against  the  future  production  of  the  lost  instruments.  It  accordingly 
instructed  the  jury  to  that  effect,  and  the  plaintiff  below  recovered 
a  verdict  for  the  full  amount  of  the  certificates  and  interest.  The 
principal  contention  in  this  court  is  that  such  instruction  was  erro- 
neous. 

The  negotiability  of  the  certificates  when  they  were  executed  and 
delivered  by  the  defendant  bank  is  not  challenged  by  either  party,  and 
we  shall  accordingly  assume  that  they  were  negotiable,  though  "pay- 
able in  current  funds,"  and  that  they  were  subject  to  all  the  rules  ap- 
plicable to  notes  and  bills  drawn  in  such  form  as  to  be  negotiable  by 
the  law  merchant.  Neither  was  the  question  raised  in  the  lower 
•court,  nor  argued  in  this  court,  whether  the  remedy  to  recover  the 
contents  of  a  lost  negotiable  instrument,  such  as  a  note,  bill,  or  bond, 
is  exclusively  in  equity,  or  may  be  pursued  at  law.  On  behalf  of  the 
bank  it  is  conceded,  apparently,  that  by  the  modern  practice  a  suit 
at  law  may  be  maintained  on  a  lost  negotiable  instrument,  and  that 
courts  of  law  in  such  cases  have  power  to  require  a  proper  indemnity 
against  the  reappearance  of  the  lost  instrument;  while  on  the  part 
of  the  defendant  in  error  it  is  said,  in  effect,  that  courts  of  law  may 
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entertain  such  actions,  and  properly  require  indemnity  to  be  given  in 
those  cases  where  the  defendant  will  be  exposed  to  a  risk  of  loss  by 
permitting  a  recovery.  It  is  claimed,  however,  that  in  the  present 
case  the  defendant  bank  can  safely  pay  the  certificates,  because  the 
jury  have  found  that  they  were  unindorsed  by  the  payee  when  lost; 
that,  in  consequence  of  this  finding,  no  one  can  ever  acquire  a  valid 
title  to  the  paper;  and  that  a  recovery  was  properly  allowed  without 
an  indemnifying  bond. 

We  are  aware  of  no  sufficient  reason  why  a  court,  especially  if  it 
is  one  which  is  vested  with  jurisdiction  both  at  law  and  in  equity, 
may  not  require  a  bond  of  indemnity  as  a  condition  precedent  to  a 
recovery  in  a  suit  at  law  brought  therein  upon  a  lost  negotiable  in- 
strument Whether  such  an  action  be  brought  on  the  law  or  equity 
side,  the  court  has  the  same  opportunity  to  determine  accurately 
whether,  in  view  of  all  the  circumstances  attending  the  loss,  the  case 
is  one  in  which  the  defendant  would  be  subjected  to  a  risk  of  loss  or 
expense  if  compelled  to  pay  the  lost  instrument,  and  the  same  op- 
portunity to  determine  the  amount  of  indemnity,  if  any,  which  should 
be  exacted.  In  these  days  courts  of  law  manifest  a  strong  disposition 
to  administer  the  law  in  accordance  with  those  principles  of  justice 
which  are  recognized  by  courts  of  equity,  and  instances  are  not  want- 
ing where  they  have  entertained  defenses  and  enforced  obligations, 
without  express  statutory  authority,  which  at  one  time  would  have 
been  entertained  and  enforced  only  by  courts  of  equity.  No  substan- 
tial objection  to  such  action  is  perceived,  when  a  court  possessed  of 
legal  and  equitable  powers  can  conveniently  give  effect  in  a  legal 
proceeding  to  a  well-established  equitable  right  without  harm  to 
either  party.  Some  courts  of  high  reputation  have  heretofore  enter- 
tained actions  at  law  upon  lost  negotiable  instruments,  and  have  exer- 
cised the  power  of  requiring  the  plaintiff  to  give  a  bond  of  indemnity 
as  a  condition  precedent  to  a  recovery,  and  some  of  them  have  main- 
tained their  right  to  exercise  this  power  by  reasoning  that  is  very 
persuasive.  Fales  v.  Russell,  16  Pick.  315;  McGregory  v.  McGregory, 
107  Mass.  543,  546;  Bridgeford  v.  Manufacturing  Co.,  34  Conn.  546; 
Fisher  v.  Webb,  84  N.  C.  44;  Bank  v.  Benedict,  18  B.  Mon.  307,  811; 
Robinson  v.  Bank,  18  Ga.  65,  110,  111.  Conceding,  then,  that  the 
practice  of  requiring  indemnity  in  suits  upon  lost  negotiable  instru- 
ments originated  with  courts  of  chancery,  which  were  the  first  to 
recognize  a  right  of  recovery  on  lost  instruments,  no  substantial 
reason  can  be  assigned  at  present  why  a  court  of  law  should  not 
adopt  the  practice,  and  exact  indemnity  under  the  same  circumstan- 
ces where  a  court  of  equity  would  exact  it. 

Passing  to  a  consideration  of  the  principal  question  discussed  in 
the  briefs  and  at  the  bar,  namely,  whether,  in  view  of  all  the  facts 
disclosed  by  the  record,  the  case  is  one  in  which  the  plaintiff  should 
have  been  required  to  furnish  indemnity,  we  observe  in  the  first  in- 
stance that,  according  to  the  plaintiff's  own  showing,  the  certificates 
in  suit  were  not  overdue  at  the  time  of  the  alleged  loss,  but  were  capa- 
ble of  negotiation  to  a  bona  fide  holder.  In  the  second  place,  the 
finding  by  the  jury  that  the  certificates  were  lost  and  never  negoti- 
ated, as  well  as  the  finding  that  when  lost  they  had  not  been  indorsed 
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I\v  the  payee,  rest  upon  fallible  human  testimony,  which  might  be  dis- 
credited by  another  jury  called  to  determine  these  issues  in  a  suit 
brought  by  a  third  party  against  the  defendant  bank  on  the  certifi- 
cates. It  is  hardly  necessary  to  observe  that  the  finding  of  the  jury 
on  the  above  issues  in  the  present  case  would  not  operate  as  an  estop- 
pel, and  would  not  even  be  admissible  in  evidence  against  a  third 
party  suing  on  the  certificates,  who  was  able  to  produce  them,  bearing 
the  plaintiff's  indorsement.  No  prudent  banker,  on  the  facts  dis- 
closed by  this  record,  would  pay  the  certificates  voluntarily,  without 
proper  indemnity;  and  what  a  prudent  man  would  not  do  voluntarily, 
surely  a  court  should  not  compel  the  defendant  bank  to  do.  As  between 
the  maker  of  commercial  paper  and  the  payee  and  all  subsequent 
holders  thereof,  there  is  an  implied  understanding  that  when  payment 
is  demanded  and  received  the  paper  will  be  produced  and  surrendered 
as  a  voucher;  and,  although  it  is  now  well  settled  that  this  obligation 
is  not  so  imperative  that  the  payment  of  commercial  paper  cannot  be 
enforced  under  any  circumstances  without  its  production  and  surren- 
der, yet  when  this  cannot  be  done,  in  consequence  of  its  loss  or  de- 
struction, reasonable  security  against  its  future  appearance  should  be 
lequired,  unless  the  proof  that  the  paper  has  been  actually  destroyed 
is  so  cogent  that  there  is  practically  no  risk  of  its  reappearance.  One 
who  has  lost  a  negotiable  instrument,  and  is  unable  to  produce  it  on 
the  day  of  its  maturity,  in  accordance  with  the  implied  understanding 
that  it  shall  be  produced,  should  not  be  allowed  to  cast  the  burden  of 
his  misfortune  upon  the  maker,  but  should  be  compelled  to  tender  a 
reasonable  indemnity.  Welton  v.  Adams,  4  Cal.  38,  41;  Gordon  v. 
Manning,  44  Miss.  756,  762;  Wade  v.  Banking  Co.,  8  Rob.  140,  142; 
Fales  v.  Russell,  16  Pick.  315,  316;  Bullet  v.  Bank,  2  Wash.  C.  C.  172, 
4  Fed.  Cas.  647.  We  are  accordingly  of  opinion  that  the  plaintiff 
bhould  have  been  required  to  indemnify  the  defendant  bank  against 
all  further  liability  on  the  lost  certificates  before  a  judgment  was 
entered  on  the  verdict  of  the  jury.  As  such  action  was  not  taken,  the 
requisite  security  should  be  given  before  the  judgment  is  enforced. 
We  might  allow  the  judgment  to  stand,  and  direct  that  execution 
thereon  be  withheld  until  such  security  is  given  by  the  plaintiff;  but 
as  the  lien  of  such  a  judgment,  especially  if  it  existed  for  some  time, 
might  prove  a  source  of  considerable  embarrassment  to  the  bank,  we 
have  concluded  to  vacate  the  judgment,  and  allow  the  verdict  of  the 
jury  to  stand  unaffected  by  such  action.  It  is  accordingly  ordered 
that  the  judgment  of  the  lower  court  in  this  case  be,  and  the  same  is 
hereby,  vacated  and  annulled,  but  that  the  verdict  on  which  the  same 
is  based  be  permitted  to  stand  unaffected  by  such  action,  and  that  the 
case  be  remanded  to  the  circuit  court,  with  directions  to  enter  a  judg- 
ment on  such  verdict,  on  the  motion  of  any  party  in  interest,  at  any 
time  after  the  right  of  action  upon  such  certificates  of  deposit  shall 
have  been  barred  by  the  statute  of  limitations  of  the  state  of  Colorado 
applicable  thereto,  provided  no  action  shall  have  been  brought  there- 
on in  any  court  prior  thereto;  also,  to  enter  a  judgment  on  such  ver- 
dict at  any  time  hereafter  when  the  plaintiff,  or  any  one  in  his  behalf, 
shall  have  executed  a  bond,  with  security  satisfactory  to  the  court,  in 
the  penal  sum  of  f 4,500,  payable  to  the  defendant  bank,  and  condi- 
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tioned  that  the  obligors  therein,  on  the  payment  of  said  judgment,  will 
hold  the  defendant  bank  harmless  of  and  from  all  liability,  claim,  or 
demand  which  may  thereafter  be  preferred  by  any  owner  or  pretended 
owner  of  said  certificates,  and  that  they  will  also  refund  such  reason- 
able attorney  fees  as  may  be  incurred  by  the  defendant  bank  in  de- 
fending any  action  or  actions  which  may  be  brought  in  any  court  upon 
•said  certificates. 


(104  Fed.  192.) 

HOYT   v.  FULLER. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    October  9,  1900.) 

No.  1,343. 

1.  Damages— Detention  of  Personal  Property— Measure  of  Damages 

The  general  rule  for  the  measure  of  damages  for  the  wrongful  detention 
of  personal  property  is  the  value  of  the  use  of  that  property  during  the 
detention. 

2.  Same— Highest  Market  Valuk. 

Compensation  is  the  basic  rule  for  the  measure  of  damages.  In  an  ac- 
tion for  special  damages  for  the  loss  of  a  sale  of  personal  property  at 
the  highest  market  value  during  its  detention,  it  is  competent  for  the 
defendant  to  prove  that  within  30  days  after  the  property  was  returned  to 
the  plaintiff,  while  he  still  held  it,  and  before  the  action  was  commenced. 
Its  market  value  was  as  high,  and  its  sale  as  feasible,  as  during  the 
detention. 
(Syllabus  by  the  Court) 

xIn  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Iowa. 

This  was  an  action  for  damages  for  an  excessive  levy.  In  the  amended 
complaint  upon  which  the  action  was  tried  the  defendant  in  error,  J.  L.  Fuller, 
alleged  that  on  October  4,  1894,  the  plaintiff  in  error,  Sue  A.  Hoyt,  caused  a 
writ  of  attachment  against  him  for  the  sum  of  $517.50  to  be  levied  upon  23,000 
bushels  of  his  corn  In  the  crib,  which  was  then  situated  in  Guthrie  county,  in 
the  state  of  Iowa;  that  this  property  was  worth  $11,500,  and  the  levy  was 
excessive  in  the  sum  of  $10,745;  that  the  plaintiff  in  error  retained  this  prop- 
erty under  the  levy  until  December  6,  1894,  when  she  dismissed  the  suit 
and  released  the  levy;  that  the  market  value  of  the  corn  was  45  cents  per 
bushel  when  the  writ  was  levied,  and  that  it  advanced  to  65  cents  per  bushel 
while  the  property  was  detained  under  the  levy;  that  on  account  of  the  levy 
the  defendant  in  error  was  unable  to  sell  his  corn  at  the  highest  market  price 
thereof,  and  was  damaged  In  the  sum  of  $4,000.  The  plaintiff  in  error  denied 
all  the  allegations  of  the  complaint,  except  the  Issue  and  levy  of  the  writ 
and  pleaded  a  counterclaim.  There  was  a  trial  to  a  jury.  The  evidence 
disclosed  the  fact  that  the  defendant  in  error  held  his  corn  from  the  time 
it  was  returned  to  him  in  December,  1894,  until  August  or  September,  1895; 
that  the  market  value  of  corn  in  Guthrie  county  was  from  50  to  55  cents  per 
bushel  in  the  month  of  November,  1894.  Thereupon  the  plaintiff  in  error  of- 
fered to  prove  that  in  the  months  of  January,  February,  March,  April,  and 
May,  1895,  the  market  value  of  corn  in  that  county  was  as  high  as  it  was 
during  the  period  of  detention  under  the  writ  This  evidence  was  excluded, 
and  an  exception  was  taken.  There  were  many  other  objections  and  excep- 
tions to  the  rulings  of  the  court  in  the  course  of  the  trial,  and  at  Its  close 
there  was  a  verdict  and  judgment  for  $2,800  damages,  and  interest  from 
November  19,  1894,  amounting  in  the  aggregate  to  $3,447.73.  The  writ  of 
error  has  been  sued  out  to  reverse  this  judgment 
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I.  M.  Earle,  for  plaintiff  in  error. 

A.  B.  Cummins,  for  defendant  in  error. 

Before  CALDWELL,  SANBORN,  and  THAYER,  Circuit  Judges. 

SA  XBORN,  Circuit  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court 

The  measure  of  damages  for  the  conversion  of  personal  property 
is  the  value  of  that  property  at  the  time  and  place  of  its  conversion, 
in  the  absence  of.  a  plea  and  proof  of  facts  and  circumstances  which 
entitle  the  injured  party  to  special  damages.  Suth.  Dam.  §  1109; 
Brown  v.  Allen,  35  Iowa,  306;  Gravel  v.  Clough,  81  Iowa,  274,  46 
N.  W.  1092;  Thew  v.  Miller,  73  Iowa,  742,  36  N.  W.  771.  One  of  the 
exceptions  to  the  general  rule  is  that  the  measure  of  damages  for  the 
conversion  of  stocks  and  like  speculative  property  is  the  highest 
market  value  which  the  property  attains  between  the  time  of  its  con- 
version and  the  expiration  of  a  reasonable  time  to  enable  the  owner 
to  put  himself  in  statu  quo  after  notice  to  him  of  the  conversion. 
McKinley  v.  Williams,  74  Fed.  94,  103,  20  C.  C.  A.  312,  321,  36  U.  S. 
App.  749,  763;  Galigher  v.  Jones,  129  U.  S.  193,  201,  32  L.  Ed.  658. 
This,  however,  is  not  an  action  for  conversion.  It  is  an  action  for  the 
simple  wrongful  detention  of  personal  property  for  the  period  of  about 
two  months.  The  measure  of  damages  for  the  detention  of  personal 
property  is  the  value  of  its  use  during  the  period  of  detention,  in  the 
absence  of  a  plea  and  proof  of  facts  and  circumstances  which  warrant 
special  damages.  Lumber  Co.  v.  Spencer,  81  Iowa,  549,  550,  46  N.  W. 
1058.  So  far  as  this  record  discloses,  the  value  of  the  use  of  the  corn 
in  the  crib  during  the  two  months  it  was  retained  under  the  levy  was 
nothing.  But  the  plaintiff,  the  defendant  in  error  here,  recovered 
f 2,800  damages  for  the  difference  between  the  highest  market  value 
this  corn  reached  during  the  period  of  detention  and  its  market  value 
on  the  day  it  was  released  from  the  levy.  The  defendant  offered  to 
show  that  within  30  days  after  it  was  released,  and  while  it  was  still 
held  by  the  plaintiff,  its  market  value  was  as  great  as  it  was  at  any 
time  during  the  detention,  and  this  evidence  was  rejected.  Conced- 
ing for  the  purpose  of  the  consideration  of  this  question,  but  not  de- 
ciding, that  under  some  circumstances  the  highest  market  value  of 
personal  property  during  its  detention  is  the  basis  for  the  measure  of 
damages,  the  question  is  whether  or  not,  in  an  action  for  special 
damages,  consisting  of  the  difference  between  the  highest  market 
value  of  personal  property  during  its  wrongful  detention  and  its 
market  value  when  returned  to  the  owner,  it  is  competent  for  the 
wrongdoer  to  show  that  after  the  property  was  returned  to  the  plain- 
tiff, and  before  he  commenced  his  action,  its  market  value  was  as 
great  and  its  sale  as  feasible  as  at  any  time  during  the  detention. 

Compensation  is  the  standard  for  the  measure  of  damages.  Rocke- 
feller v.  Merritt,  76  Fed.  909,  917,  22  C.  C.  A.  608,  616,  40  U.  S.  App. 
666,  679.  With  the  exception  of  those  rare  cases  in  which  punitive 
damages  may  be  recovered,  of  which  the  case  at  bar  is  not  one,  a  de- 
fendant is  never  liable  to  pay  more  than  the  actual  loss  which  he  has 
inflicted  upon  the  plaintiff  by  his  wrong.  Nor  is  the  plaintiff  per- 
mitted to  exaggerate,  increase,  or  speculate  on  his  loss  so  as  to  in- 
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flict  a  penalty  upon  the  defendant.    He  is  as  much  bound  to  protect 
the  latter  against  inconsequential  and  unnecessary  damages  as  the 
defendant  is  to  pay  to  the  plaintiff  his  actual  loss.    In  the  case  before 
us  the  plaintiff  has  recovered  damages  to  the  amount  of  $2,800  and 
interest,  amounting  in  the  aggregate  to  $3,447.73,  because  the  defend- 
ant kept  the  levy  of  a  writ  of  attachment  against  the  plaintiff  for 
$517.50  on  23,000  bushels  of  corn  in  the  crib,  worth  about  $11,000, 
from  October  4, 1894,  until  December  6, 1894 ;  and  the  highest  selling 
price  of  the  corn  during  this  period  was  $2,800  more  than  it  was  on 
December  6th,  when  the  attachment  was  released.    The  defendant  is 
not  charged  with  maliciously  inflicting  the. injury.    The  writ  of  at- 
tachment is  not  claimed  to  have  been  unadvisedly  issued,  and  the 
only  complaint  is  that  the  levy  under  it  was  excessive.    Why  should 
the  defendant  pay  such  large  damages,  if,  as  she  offered  to  prove, 
the  plaintiff's  corn  was  worth  as  much  within  30  days  after  the  levy 
was  released  as  at  any  time  during  its  detention  under  it?    If  the 
plaintiff  had  sold  the  corn  on  December  6,  1894,  and  had  thereby 
sustained  an  actual  loss  of  the  difference  between  the  value  of  the 
corn  in  November  and  its  value  on  that  day,  there  would  have  been 
more  plausibility  in  his  claim  that  the  detention  entailed  the  loss 
of  this  large  amount  of  money  upon  him.    But  he  did  not  do  so.    He 
held  the  corn  until  August  or  September,  1895.    He  did  not  com- 
mence this  action  until  April,  1895,  after  the  corn  had  advanced  in 
price  and  value  to  the  highest  market  price  it  attained  at  any  time 
while  the  levy  was  upon  it.    The  levy  upon  and  detention  of  the  corn 
was  not  the  cause  of  the  fluctuation  in  its  price  or  value.    It  had  no 
greater  effect,  in  any  event,  than  to  prevent  the  plaintiff  from  accept- 
ing a  favorable  opportunity  to  sell  it  at  the  high  price  which  ruled  in 
November,  1894.     The  corn  was  returned  to  him  uninjured,  and  after 
its  return,  and  while  he  still  held  it,  he  had  another  opportunity  to 
sell  it  at  a  price  as  high  and  on  terms  as  favorable  as  were  presented 
during  the  detention.    How  could  it  be  said  that  he  suffered  any  ac- 
tual loss,  except  possibly  the  interest  on  the  money  from  the  date  of 
the  first  to  the  date  of  the  second  opportunity  to  sell  at  the  price 
desired?    He  certainly  could  not  legally  charge  the  defendant  with 
anything  more  than  the  loss  which  the  detention  entailed  upon  him. 
He  could  not  legally  charge  her  with  the  loss  which  he  would  have 
sustained  if  he  had  sold  the  corn  on  December  6,  1894,  because,  in 
view  of  the  fact  that  he  held  until  the  price  advanced,  that  was  not 
an  actual  loss.    Nor  could  he  retain  his  property,  and  speculate  upon 
the  defendant's  liability.    When  the  corn  again  reached  the  highest 
market  value  it  attained  during  the  detention,  and  remained  there 
for  more  than  four  months,  he  could  not  refuse  to  accept  the  oppor- 
tunity to  sell  it  thus  offered,  keep  the  corn  in  his  possession,  and  then 
charge  the  defendant  with  the  loss  he  suffered  because  the  price  sub- 
sequently dropped  again  to  the  value  on  December  6,  1894.    During 
the  early  months  of  1895  he  had  the  corn,  and  he  had  the  opportunity 
to  save  himself  from  loss,  and  the  defendant  from  liability.    If  he 
failed  to  embrace  this  opportunity,  he  ought  not  to  be  permitted  to 
charge  the  defendant  with  the  consequences  of  his  unfortunate  spec- 
ulation.   The  reason  of  the  rule  which  charges  the  defendant  in  con- 
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version  with  the  highest  market  value  which  speculative  personal 
property  attains  between  the  date  of  its  conversion  and  a  reasonable 
time  to  enable  the  party  injured  to  put  himself  in  statu  quo  after  he 
receives  notice  that  his  property  is  converted  is  that  during  this  time 
the  defendant  has  or  may  have  the  property  under  his  control,  and 
the  opportunity  to  realize  the  highest  price  for  it  at  his  command, 
while  the  plaintiff  is  deprived  of  this  chance.  The  rule  was  adopted 
to  prevent  the  party  in  possession  and  control  of  personal  property 
from  speculating  with  it  to  the  injury  of  its  owner.  The  reason  of 
this  rule  pleads  as  cogently  against  allowing  a  plaintiff,  who  has  re- 
covered the  possession  of  his  property,  and  who  may  sell  and  deliver 
it  at  such  price  and  on  such  terms  as  he  chooses,  to  speculate  on  the 
liability  of  the  defendant,  and  to  charge  him  with  heavy  damages  be- 
■cause  at  the  time  of  its  release  to* him,  or  at  some  times  thereafter, 
its  market  value  was  low,  when  for  months  after  its  return,  and  while 
he  still  held  it,  that  value  was  so  high  that  he  might  have  sold  it  for 
«uch  a  sum  as  would  have  relieved  him  from  all  loss,  and  the  defendant 
from  all  liability.  When  in  the  spring  of  1895  the  market  value  of 
this  corn  rose  as  high  as  it  was  during  the  detention,  the  plaintiff  had 
the  possession  and  control  of  this  property,  and  it  was  not  at  the  com- 
mand of  the  defendant.  He  had  the  power  to  sell  and  deliver  the 
•corn,  and  the  defendant  had  no  opportunity  to  do  so.  If  he  had  exer- 
cised his  power  and  embraced  this  opportunity,  he  would  have  sus- 
tained no  substantial  loss  from  the  detention,  and  the  defendant 
would  have  been  relieved  from  all  serious  liability.  All  he  lost  by 
the  detention,  in  any  event,  seems  to  have  been  an  unembraced  oppor- 
tunity to  sell  the  property  at  a  given  price.  If  within  30  days  after 
its  release,  and  while  he  still  held  the  property,  he  had  a  later  oppor- 
tunity to  sell  it,  equally  favorable,  he  cannot  be  said  to  have  suffered 
substantial  loss  because  he  was  prevented  from  embracing  the  earlier 
one.  The  evidence  that  the  market  value  of  the  corn  was  as  high 
within  30  days  after  it  was  returned  to  the  plaintiff,  and  while  it 
was  still  in  his  control,  as  it  was  at  any  time  while  it  was  detained 
tinder  the  levy,  was  competent  and  material  testimony  to  reduce  the 
•damages  which  the  plaintiff  claimed,  and  it  was  error  to  reject  it. 
For  this  reason  the  judgment  below  must  be  reversed.  Bank  v.  Rush, 
£5  Fed.  539,  543,  29  C.  C.  A.  333,  337,  56  U.  S.  App.  556,  564. 

The  evidence  which  was  produced  upon  the  trial  of  this  case  is  not 
•embodied  in  the  bill  of  exceptions,  and  it  is  not  intended  by  the  views 
which  follow  to  forestall  the  consideration  by  the  court  below  of 
the  evidence  which  may  be  presented  upon  the  second  trial,  or  to  de- 
cide the  questions  of  law  which  may  arise  upon  that  evidence.  But, 
in  view  of  the  fact  that  the  case  must  be  tried  again,  attention  is 
called  to  the  following  suggestions:  It  is  difficult  to  conceive  of  any 
state  of  facts  suggested  by  the  amended  complaint  in  this  action 
which  would  sustain  the  extraordinary  judgment  that  was  rendered 
on  the  former  trial.  This  is  not  an  action  for  conversion.  It  is  a 
simple  action  for  unlawful  detention  of  corn,  and  the  general  rule  of 
damages  is  the  value  of  the  use  of  the  property  while  it  is  thus  de- 
tained. The  plaintiff  seeks  to  recover  the  difference  between  the 
highest  price  which  corn  reached  during  the  detention  and  its  market 
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price  on  the  day  the  levy  was  released.    If  on  the  day  the  levy  was 
made  he  had  a  contract,  executed  by  some  responsible  party,  to  buy 
this  corn  at  the  highest  price  it  should  attain  during  the  period  of 
detention,  and  if  he  was  prevented  by  the  levy  from  performing  his 
part  of  this  contract,  and  the  market  value  of  corn  rose  during  the 
detention  above  the  price  on  the  day  of  the  release,  there  would  be 
some  show  of  reason  in  his  claim.    But  if  his  claim  for  this  $ 2,800 
damages  rests  on  the  simple  facts  that  the  market  price  of  corn  was 
higher  during  the  detention  than  it  was  when  the  levy  was  released,, 
that  he  might  have  sold  it  if  there  had  been  no  levy  upon  it,  and  that 
the  sheriff  held  it  under  this  levy  of  the  writ  of  attachment  for 
f  517.50,  we  are  at  a  loss  to  see  how  that  claim  can  be  sustained.     The 
measure  of  damages  based  on  the  highest  market  value  which  prop- 
erty attains  applies  in  cases  of  conversion  of  stocks  of  corporations, 
and  like  property  of  a  speculative  character,  which  has  no  fixed 
market  value.    Corn  does  not  belong  to  this  class  of  property.     It  is 
an  agricultural  product,  vast  in  quantity,  always  for  sale,  and  always 
having  a  well-known  market  value.    If  this  23,000  bushels  upon  which 
the  levy  was  made  on  October  4,  1894,  had  been  converted  to  her  own 
use  by  the  defendant  on  that  day,  there  could  have  been  no  question 
but  that  the  measure  of  damages  would  have  been  its  market  value 
at  the  time  and  place  of  conversion.    A  claim  that  the  owner  was  en- 
titled to  the  highest  market  value  it  subsequently  attained  would 
not  have  been  even  plausible.    The  ordinary  rule  would  have  meas- 
ured the  damages.    It  is  not  perceived  why  the  customary  measure 
of  damages  for-  detention — the  value  of  the  use — should  not,  for  the 
same  reason,  limit  the  damages  for  the  detention  of  this  property. 
There  is,  indeed,  a  more  cogent  reason  why  the  general  measure 
should  be  applied  in  the  latter  case  than  in  the  former.    The  reason 
of  the  rule,  which  measures  the  damages  in  conversion  of  speculative 
personal  property  by  the  highest  market  value  is  that  the  defendant 
has  or  may  have  the  power  to  sell  and  deliver  the  property  at  his 
command  when  the  highest  price  is  attained,  that  he  is  thus  en- 
abled to  take  advantage  of  the  opportunity  to  sell  it  at  the  advanced 
price,  while  the  plaintiff  by  the  conversion  is  deprived  of  thiit  oppor- 
tunity.   In  the  case  in  hand,  however,  the  defendant,  who  merely  de- 
tained the  corn  under  a  lawful  writ  of  attachment,  had  no  power  to 
sell  or  dispose  of  it, — no  chance  to  realize  the  highest  market  value 
which  it  reached  during  the  detention, — and,  since  the  reason  of  the 
rule  fails,  the  rule  itself  ought  not  to  apply.    There  is  another  reason 
why  the  recovery  of  the  extraordinary  damages  which  the  plaintiff 
claims  in  this  action  seems  impracticable,  even  if  the  measure  based 
on  the  highest  market  value  was  applicable.    It  is  that  it  rests  on  the 
claim  that  the  plaintiff  was  prevented  from  selling  23,000  bushels  of 
corn  in  the  crib,  worth  f  11,000,  by  the  mere  levy  of  an  attachment  for 
1517.50.    Such  a  levy  could  not  prevent  the  sale  of  a  quantity  of  corn 
of  this  great  value.    The  plaintiff  could  have  sold  his  corn,  could  have 
applied  the  $517.50  to  the  payment  of  the  amount  claimed  under  the 
writ,  could  have  delivered  the  property,  and  have  received  the  bal- 
ance of  its  proceeds.    He  could  have  given  a  bond  for  three  times  the 
amount  of  the  claim,  $1,552.50,  to  deliver  the  property  to  the  sheriff 
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to  satisfy  any  judgment  that  might  be  obtained  against  it;  and  in 
this  way  he  could  have  released  the  property  from  the  levy,  and  have 
sold  and  delivered  it  at  will.  McClain's  Ann.  Code  Iowa,  §  4221; 
Sargent  v.  Fuller,  132  Pa.  St.  127,  133,  19  Atl.  34;  Girard  v.  Moore 
(Tex,  Civ.  App.)  24  S.  W.  652;  Drew  v.  Ellis  (Tex.  Civ.  App.)  26  S.  W. 
95.  It  may  be  that  a  state  of  facts  was  proved  in  the  former  trial, 
and  will  be  again,  which  will  sustain  the  claim  for  some  of  the  special 
damages  which  plaintiff  sought,  but  such  a  state  of  facts  is  certainly 
not  more  than  suggested  by  the  amended  complaint.  The  judgment 
below  is  reversed,  and  the  case  is  remanded  to  the  circuit  court!  with 
directions  to  grant  a  new  trial. 


(104  Fed.  200.) 

STAVER  CARRIAGE  OO.  v.  PARK  STEEL  CO. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    October  12,  1900.) 

No.  681. 

1.  Sales — Construction  of  Contract— Breach. 

A  contract  to  furnish  "all  the  tire  steel  •  •  •  which  will  be  used 
in  buyer's  works  prior  to  September  1,  1809,  not  to  exceed  14,000  sets, 
nor  to  be  less  than  10,000  sets,"  to  be  specified  by  the  buyer  for  ship- 
ment, "all  not  later  than  15  days  before  the  expiration  of  this  contract." 
is  one  in  which  the  quantity  of  tire  steel  which  the  seUer  Is  bound  to  fur- 
nish and  the  buyer  to  take  is  measured  by  the  quantity  reasonably  re- 
quired for  use  in  the  buyer's  works  up  to  the  date  named,  within  the 
amounts  specified;  and  a  breach  of  the  contract  cannot  be  predicated  on 
the  failure  of  the  seller  to  furnish  steel  ordered  for  shipment  beyond 
the  10,000  sets,  and  up  to  14,000  sets,  unless  it  is  further  shown  that 
such  material  was  actually  needed  for  use  in  the  buyer's  woiks  prior  to 
September  1,  1899. 

8.  Pleading— Sufficiency  of  Declaration— Allegation  of  Breach  of  Con- 
tract. 

An  allegation,  in  a  declaration  for  breach  of  a  contract  by  which  de- 
fendant obligated  itself  to  furnish  all  the  tire  steel  used  in  plaintiff's 
works  prior  to  a  time  stated,  that  defendant  failed  ana  refused  to  fur- 
nish steel  "ordered  from  and  specified  to  the  defendant  in  accordance 
with  the  terms  of  said  contract,  *  *  *  to  be  furnished  by  the  defend- 
ant to  the  plaintiff  to  be  used  in  its  works  *  *  *  in  accordance  with 
the  terms  of  said  con  tract,"  is  Insufficient  as  an  allegation  that  the  steel 
ordered  was  required  for  use  in  plaintiff's  works  prior  to  the  time  fixed 
by  the  contract,  which  allegation  is  essential  to  the  statement  of  a  cause 
of  action. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
Division  of  the  Northern  District  of  Illinois. 

The  plaintiff  in  error,  Staver  Carriage  Company,  sued  in  assumpsit  to 
recover  damages  for  alleged  breach  of  a  contract  for  the  sale  of  tire  steel. 
The  court  below  sustained  a  demurrer  to  the  declaration  as  amended,  and  the 
plaintiff  elected  to  stand  by  its  pleading,  whereupon  judgment  was  entered 
against  it,  and  writ  of  error  issued. 

The  declaration  sets  up  the  making  by  Park,  Bro.  &  Co.,  Limited,  a  Joint- 
stock  company,  at  Pittsburg,  Pa.,  of  the  following  contract  in  writing: 
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"Pittsburg,  Pa.,  August  4th,  1898. 
"Memorandum  of  Sale  Made  by  Park,  Brother  &  Co.,  limited. 
"To  Staver  Carriage  Co.,  of  Chicago,  HI.,  all  the  tire  steel  of  good  and 
suitable  quality  which  will  be  used  in  buyer's  works  prior  to  September  1, 
1891),  not  to  exceed  14,000  sets,  nor  to  be  less  than  10,000  sets,  at  the  follow- 
ing price  and  terms: 

Grade.  Price  per  100  Pounds. 

Bound  edge  tire  steel,  3-4x3-16,  1       $l.ir>. 
and   heavier  y  Terms:   Cash,  fifteen  days  from  date 

J  of  each  invoice,  less  2  discount 
"Deliveries  f.  o.  b.  Pittsburg,  less  car-load  rate  of  freight  to  Auburn  Park, 
111.  No  freight  allowed  on  shipments  of  less  than  300  pounds.  To  be  speci- 
fied: For  car-load  shipments*  and  in  reasonable  time  for  seller  to  make 
required  deliveries,  but  all  not  later  than  15  days  before  the  expiration  of  this 
contract.  Any  steel  proving  defective  when  used  for  the  purpose  specified  will 
be  replaced,  but  no  claim  for  labor  or  damage  will  be  allowed.  In  case  any 
shipment  of  steel  proves  unsuitable,  It  Is  understood  that  the  buyer  will  im- 
mediately discontinue  its  use  and  advise  the  sellers  of  the  fact,  that  the 
sellers  ma?  have  an  opportunity  of  deciding  what  shall  be  done  under  the 
circumstances,  so  that  possible  loss  or  damage  to  either  party  shall  be  pre- 
vented. Serious  fires,  strikes,  differences  with  workmen,  accidents  to  ma- 
chinery, or  other  causes  unavoidable  or  beyond  seller's  control,  shall  excuse 
any  delay  In  filling  orders  caused  thereby.  There  are  no  understandings  or 
agreements  relative  to  this  contract  that  are  not  fully  expressed  herein,  and 
no  changes  will  be  made  In  this  contract  unless  reduced  to  writing  and  signed 
by  both  parties.  The  title  to  goods  delivered  under  this  contract  to  remain  In 
the  sellers  until  they  shall  have  received  the  money  for  the  same,  and  upon 
failure  to  make  such  payment  the  sellers  may  repossess  themselves  and  take 
away  said  goods.  To  render  this  contract  binding  upon  sellers,  it  must  be 
signed  by  ooe  or  more  of  their  officers,  and  its  acceptance  by  any  salesmen 
or  agent  Is  subject  to  their  approval. 
"Accepted.  Accepted. 

"Staver  Carriage  Co.,  Park,  Brother  &  Co.,  Limited. 

"Per  W.  N.  Abbott,  Supt  W.  G.  Park,  Chairman. 

"Jas.  H.  Park,  Manager. 
"Signed  in  duplicate." 

—And  further  avers  as  follows:  ,4That  during  the  term  of  said  contract,  and 
on  or  about  the  1st  day  of  March,  A.  D.  1899,  the  said  Park,  Bro.  &  Co.,  Lim- 
ited, assigned  and  conveyed  Its  property,  assets,  and  business  to  the  defend- 
ant. In  consideration  whereof  the  defendant  then  and  there  assumed  the  per- 
formance of  the  contract  aforesaid  to  be  performed  on  the  part  of  Park,  Bro. 
&  Co.,  Limited,  along  with  other  liabilities,  and  then  and  there  promised 
and  agreed  to  perform  the  same  in  so  far  as  the  same  remained  at  that  time 
unperformed  by  the  said  Park.  Bro.  &  Co.,  Limited.  That,  since  said  defend- 
ant so  assumed  the  performance  of  said  contract,  it  has  only  partially  per- 
formed the  same,  and  has  failed  and  refused  to  perform  the  same,  in  this: 
That  on,  to  wit,  the  6th  day  of  July,  A.  D.  1899,  within  a  reasonable  time 
to  enable  defendant  to  ship  the  same,  and  more  than  fifteen  days  prior  to 
the  expiration  of  said  contract,  the  plaintiff  ordered  from  and  specified  to  the 
defendant,  in  accordance  with  the  terms  of  said  contract,  one  hundred  and 
thirty-four  thousand  six  hundred  pounds  of  tire  steel,  of  good  and  suitable 
quality,  part  and  parcel  of  the  steel  mentioned  and  described  in  said  contract, 
to  be  furnished  by  the  defendant  to  the  plaintiff  to  be  used  in  Its  works  at 
Auburn  Park,  Illinois,  In  accordance  with  the  term  of  said  contract,  as  follows: 
[Specifying  3,400  sets,  of  various  descriptions.]  All  and  every  of  which  said 
tire  steel  so  ordered  and  specified  as  a  foresaid  the  defendant  failed  and  re- 
fused to  ship  and  deliver  to  the  plaintiff  for  use  as  aforesaid,  although  the 
amount  thereof,  together  with  the  amount  previously  furnished  by  Park.  Bro. 
&  Co.,  Limited,  and  the  defendant,  under  said  contract,  did  not  exceed  fourteen 
thousand  sets,  and  although  the  plaintiff  had  fully  performed  said  contract  on 
its  part  to  be  performed,  and  had  promptly  paid,  in  accordance  with  the  terms 
of  said  contract,  the  purchase  price  of  all  tire  steel  delivered,  at  the  contract 
price,  by  reason  whereof  an  action  has  accrued  to  the  plaintiff  to  demand  of 
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and  from  the  defendant  the  damages  suffered  by  it  for  failure  to  furnish  and 
deliver  said  tire  steel  as  provided  by  said  contract,  which  said  damages  the 
plaintiff  avers  amount  to  the  sum  of  two  thousand  and  nineteen  hundred  dol- 
lars ($2,019).  Nevertheless  the  said  defendant  has  not  paid  the  same  or  any 
part  thereof  to  the  plaintiff,  though  often  requested,  but  so  to  do  has  hitherto 
refused,  and  still  does  refuse,  to  the  damage  of  the  plaintiff  of  three  thou- 
sand dollars  ($3,000.00),  and  therefore  it  brings  its  suit,"  etc. 

The  demurrer  states  the  general  ground  of  insufficiency,  and,  for  special 
cause,  "that  it  does  not  appear  from  said  amended  declaration  that  the  134,- 
€00  pounds  of  tire  steel  alleged  to  have  been  ordered  July  6,  1899,  were  to  be 
used  or  could  have  been  used  in  plaintiff's  works  prior  to  September  1,  1899." 

Almon  W.  Bulkley,  for  plaintiff  in  error. 
Harrison  Musgrave,  for  defendant  in  error. 

Before  WOODS  and  GROSSCUP,  Circuit  Judges,  and  SEAMAN, 
District  Judge. 

SEAMAN,  District  Judge,  after  making  the  foregoing  statement, 
delivered  the  opinion  of  the  court. 

The  briefs  and  arguments  have  been  addressed  to  the  single  ques 
tion  of  pleading, — whether  breach  of  the  contract  in  suit  is  well 
averred  in  the  declaration.  The  covenant  is  for  sale  and  delivery 
of  "all  the  tire  steel  of  good  and  suitable  quality  which  will  be  used 
in  buyer's  works  prior  to  September  1, 1899,  not  to  exceed  14,000  sets, 
nor  to  be  less  than  10,000  sets,"  to  be  specified  by  the  buyer  "for  car- 
load shipments,  and  in  reasonable  time  for  seller  to  make  required 
•deliveries,  but  all  not  later  than  fifteen  days  before  the  expiration  of 
this  contract."  The  contract  thus  stated  is  of  the  class  upheld  and 
well  defined  in  National  Furnace  Co.  v.  Keystone  Mfg.  Co.,  110  HI.  427, 
434,  as  one  by  which  the  seller  was  to  furnish,  and  the  buyer  was  to 
take,  the  entire  supply  of  tire  steel  to  be  used  in  the  buyer's  works 
up  to  the  date  and  within  the  amounts  specified;  "that  is,  such  a 
■quantity,  in  view  of  the  situation  and  business  [of  the  buyer],  as 
was  reasonably  required  and  necessary  in  its  manufacturing  business." 
See,  also,  Minnesota  Lumber  Co.  v.  Whitebreast  Coal  Co.,  160  111.  85, 
$4,  43  N.  E.  774,  31  L.  R.  A.  529.  However  the  minimum  amount 
specified,  of  10,000  sets,  may  govern,  breach  of  the  contract  cannot  be 
predicated  alone  on  the  failure  to  furnish  the  material  beyond  that 
amount,  and  up  to  14,000  sets,  because  of  the  further  limitation  in 
its  terms  of  the  actual  need  of  a  supply  for  the  use  of  the  works  prior 
to  September  1,  1899.  Whether  the  covenant  is  set  out  either  in 
licec  verba  or  according  to  its  legal  effect,  the  rule  is  elementary  that 
the  breach  must  be  assigned  with  certainty  in  the  declaration.  It  is 
.generally  sufficient,  when  the  terms  are  clear,  in  assigning  the  breach 
to  follow  and  negative  the  words  of  the  covenant,  but  the  terms  must 
then  be  embraced  to  their  full  extent;  and,  when  the  general  assign- 
ment.of  a  breach  in  the  words  of  the  covenant  does  not  necessarily 
imply  that  the  covenant  has  been  broken,  the  breach  must  be  specially 
assigned.  4  Enc.  PI.  &  Prac.  939,  940;  Marston  v.  Hobbs,  2  Mass. 
433,  436;  Karthaus  v.  Owings.  2  Gill  &  J.  430,  441.  And,  when  the 
obligation  to  perform  the  contract  depends  upon  an  event  which  does 
not  otherwise  appear  from  the  declaration  to  have  occurred,  an  aver- 
ment of  such  event  is  essential  to  a  statement  of  the  cause  of  action. 
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1  Chit  PL  (16th  Am.  Ed.)  329;  Harrison  v.  Vreeland,  38  N.  J.  Lawr 
366,  369;  Gwillim  v.  Daniell,  2  Cromp.  M.  &  R.  61.  Tested  by  these 
rules,  it  is  manifest  that  a  breach  is  not  well  assigned  in  this  decla- 
ration. There  is  no  averment  of  the  fact  that  the  tire  steel  as  or- 
dered was  needed  for  the  use  of  the  works  within  the  term  specified 
by  the  contract.  The  statement  that  it  was  "ordered  from  and  speci- 
fied to  the  defendant  in  accordance  with  the  terms  of  said  contract, 
*  *  *  to  be  furnished  by  the  defendant  to  the  plaintiff  to  be  used 
in  its  works  at  Auburn  Park,  Illinois,  in  accordance  with  the  terms 
of  said  contract,"  does  not  meet  the  requirement,  as  it  avers  only  the 
making  and  terms  of  the  order,  and,  not  that  the  fact  or  condition 
existed  on  which  the  tire  steel  was  to  be  furnished  under  the  contract; 
and  in  any  view  the  statement  is  not  limited,  in  the  words  of  the  con- 
tract, to  "be  used  in  buyer's  works  prior  to  September  1,  1899."  The 
declaration  is  manifestly  framed  upon  the  theory  advanced  by  counsel 
in  its  support, — that  the  purchaser  was  entitled  to  the  maximum 
amount  mentioned  in  the  contract,  without  regard  to  this  qualifying 
clause, — a  theory  which  we  deem  untenable,  as  above  indicated.  Hie 
doctrine  applicable  in  such  case  is  well  stated  by  Lord  Abinger,  in 
accord  with  our  view,  in  Gwillim  v.  Daniell,  2  Cromp.  M.  &  R.  61, 
approved  in  Brawley  v.  U.  S.,  96  U.  S.  168,  172,  24  L.  Ed.  622.  The 
demurrer  was  special,  pointing  out  this  defect  in  the  declaration,, 
which  was  easily  curable  by  amendment  if  the  state  of  facts  warrant- 
ed such  course.  The  ruling  of  the  circuit  court  thereupon  was  cor- 
rect, and  the  judgment  is  affirmed. 


(10*  Fed.  203.) 

WOOD  v.  BROWN. 

BROWN  v.  WOOD. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    October  9,  1900.) 

Nos.  1,330,  1,331. 

1.  Principal  and  Surety— Discharge  op  Surety. 

If  the  obligee  In  a  bond  obtains  control  of  money  or  property  of  the* 
principal  therein,  which  he  may  lawfully  apply  to  the  discharge  of  that 
principal's  obligation  to  him,  and  to  which  he  is  not  otherwise  entitled, 
and  then  voluntarily  surrenders  or  releases  the  money  or  property,  so- 
that  the  surety  loses  the  benefit  of  the  security  it  furnishes,  the  latter  is 
discharged  from  liability  on  the  bond  to  the  extent  of  the  value  of  the 
money  or  property  thus  surrendered. 

2.  Same. 

But  the  release  by  an  obligee  in  a  bond  for  the  payment  of  a  decree  of 
a  levy  upon  real  estate  in  Colorado  of  an  execution  issued  upon  a  decree 
whose  record  constituted  a  lien  upon  the  property  before  the  writ  was 
Issued,  and  after  the  release  of  the  levy,  will  not  discharge  a  surety  on 
the  bond,  because  it  does  not  affect  the  lien  of  the  obligee  nor  diminish 
the  security  of  the  surety. 

3.  Appeal  and  Erhor— Breach  op  Appeal  Bond— Damages. 

The  measure  of  damages  for  the  breach  of  the  condition  of  a  bond  to 
"answer  all  damages  and  costs,"  which  works  a  supersedeas  under  Rev. 
St.  §§  1000,  1010,  1012,  in  a  writ  of  error  to  reverse  a  personal  judgment 
for  money,  or  in  an  appeal  from  a  decree  which  directs  the  payment  of 
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money  from  the  appellant  to  the  appellee,  is  the  amount  due  to  the 
obligee  by  the  terms  of  the  judgment  or  decree,  just  damages  for  delayr 
and  costs. 

4.  Samk. 

The  measure  of  damages  for  the  breach  of  the  condition  of  a  bond  to 
"answer  all  damages  and  costs,"  which  is  made  to  work  a  supersedeas 
under  Rev:  St.  $§  1000,  1007,  1012,  in  an  appeal  from  an  order  directing 
the  issue  of  an  execution  under  a  decree  in  chancery  for  the  payment  of 
money,  is  the  same  as  for  the  breach  of  the  condition  of  such  a  bond 
in  an  appeal  from  the  decree.  It  is  the  amount  due  to  the  obligee  under 
the  decree,  Just  damages  for  delay,  and  costs. 

(Syllabus  by  the  Court.) 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Colorado. 

Henry  T.  Rogers,  Lucius  M.  Cuthbert,  and  Daniel  B.  Ellis,  for 
James  O.  Wood. 

J.  M.  Downing,  C.  S.  Thomas,  W.  H.  Bryant,  and  H.  H.  Lee,  for 
David  R.  C.  Brown. 

Before  CALDWELL,  SANBORN,  and  THAYER,  Circuit  Judges. 

SANBORN,  Circuit  Judge.  Each  party  to  this  action  has  sued  out 
a  writ  and  made  many  specifications  of  error,  but  they  present  but 
two  questions.  The  obligee  in  a  bond  filed  to  work  a  supersedeas 
of  an  order  to  issue  an  execution  upon  a  decree  in  chancery  attacks 
the  judgment  in  his  favor  thereon  because  it  is  limited  to  interest 
on  the  amount  due  him  under  the  decree  from  the  time  the  order  was 
made  until  it  was  affirmed,  while  he  claims  it  should  have  covered 
the  entire  amount  due  him  under  the  decree.  The  surety  on  the  bond 
assails  the  judgment  against  him  on  the  ground  that  the  court  erro- 
neously held  that  he  was  not  discharged  by  the  subsequent  levy  of  a 
writ  of  execution  upon  real  estate  of  one  or  more  of  the  defendants 
in  the  decree,  and  the  release  of  that  levy  without  a  sale.  These  are 
the  facts  which  present  these  issues:  On  July  16, 1894,  a  decree  was 
rendered  in  the  United  States  circuit  court  for  the  district  of  Colo- 
rado to  the  effect  that  Margaret  Billings,  James  O.  Wood,  Thomas  E. 
Wood,  Hiram  H.  Wood,  and  William  Wood,  as  heirs  of  William  J. 
Wood,  should  recover  of  Jerome  B.  Wheeler  and  the  Aspen  Mining 
&  Smelting  Company  a  certain  amount  of  money  and  interest  from 
that  date;  that  Wheeler  and  the  mining  company  should  pay  this 
amount  in  30  days;  that  in  default  of  such  payment  execution  there- 
for should  issue  in  the  ordinary  form,  and  that  the  sum  so  recovered 
should  be  divided  among  the  heirs  of  William  J.  Wood,  named,  ac- 
cording to  the  provisions  of  the  statutes  of  descent  of  the  state  of 
Colorado.  On  August  27,  18&A,  a  transcript  of  this  decree  was  filed 
for  record  with  the  clerk  and  recorder  of  the  county  of  Pitkin,  in  the 
state  of  Colorado,  and  thereby  became  a  lien  upon  the  real  estate  of 
the  defendants  situated  in  that  county.  On  February  27,  1897,  the 
circuit  court,  on  the  application  of  the  plaintiff  James  O.  Wood, 
ordered  its  clerk  to  issue  an  execution  to  the  marshal  of  the  district 
of  Colorado  commanding  him  to  satisfy  and  discharge  the  decree,  so 
far  as  the  rights  of  James  O.  Wood  were  concerned,  out  of  the  prop- 
erty, goods,  chattels,  and  effects  of  Jerome  B.  Wheeler  and  the  A9pen 
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Mining  &  Smelting  Company.  Thereupon  the  Aspen  Mining  & 
Smelting  Company  filed  a  bond,  executed  by  itself  as  principal  and 
by  David  R.  0.  Brown  and  Benjamin  Ferris  as  sureties,  whereby  they 
bound  themselves  to  the  plaintiff  James  O.  Wood  in  the  sum  of 
$  15,000  upon  the  condition  "that,  if  the  said  the  Aspen  Mining  & 
Smelting  Company  shall  prosecute  said  appeal  to  effect,  and  answer 
all  damages  and  costs  if  it  fails  to  make  good  its  plea,  then  the 
above  obligation  to  be  void;  else  to  remain  in  full  force  and  virtue"; 
and  prayed  that  an  appeal  to  this  court  from  the  order  of  February 
27,  1897,  might  be  allowed  to  it,  and  that  its  appeal  might  be  made 
to  operate  as  a  supersedeas  upon  the  approval  of  this  bond.  The 
court  approved  the  bond,  allowed  the  appeal,  and  ordered  it  to  work 
a  supersedeas.  The  mining  company  failed  to  prosecute  its  appeal  to 
effect,  and  on  December  13,  1897,  the  order  from  which  the  appeal 
was  taken  was  affirmed  by  this  court.  When  this  appeal  was  taken, 
there  was  due  to  James  O.  Wood  under  the  decree  $8,847.03,  and  in- 
terest thereon  from  July  16,  1894,  at  8  per  cent,  per  annum.  James 
O.  Wood,  the  plaintiff,  brought  this  action  against  David  R.  C.  Brown, 
the  defendant,  and  one  of  the  sureties  on  the  appeal  bond,  and 
claimed  to  recover  the  amount  which  was  due  him  under  the  decree 
at  the  time  the  appeal  was  taken,  interest,  and  costs.  The  only  de- 
fense interposed  to  this  action  was  that  Wood  had  caused  an  execu- 
tion to  be  issued  under  the  decree  of  July  30,  1896,  and  the  subse- 
quent order  of  the  court,  had  caused  the  marshal  to  levy  this  writ  on 
property  of  one  or  both  of  the  defendants  named  in  the  decree  which 
was  situated  in  Pitkin  county,  Colo.,  and  had  thereafter  caused  this 
levy  to  be  released  without  a  sale;  and  that  William  Wood,  another 
of  the  complainants  named  in  the  decree,  had  caused  a  like  writ  to 
be  issued  for  the  amount  due  him  thereunder,  had  levied  it  upon  the 
same  real  estate,  had  caused  a  sale  of  this  property  to  be  made  to  him- 
self under  the  execution,  and  the  circuit  court  had  refused  to  direct 
any  portion  of  the  proceeds  of  this  sale  to  be  paid  to  James  O.  Wood. 
The  facts  stated  in  this  defense  are  substantially  established,  and 
upon  the  conclusion  of  the  evidence  the  court  instructed  the  jury 
that  the  plaintiff  was  entitled  to  recover  of  the  surety,  Brown,  the 
interest  on  the  amount  due  him  under  the  decree  from  February  27, 
1897,  when  the  appeal  was  made  a  supersedeas,  to  February  14,  1898, 
when  the  mandate  of  the  court  of  appeals  affirming  the  order  to  issue 
the  execution  was  filed  in  the  circuit  court,  and,  in  addition,  the  costs 
in  the  "appellate  court,  and  interest  thereon.  There  was  a  verdict 
and  judgment  accordingly,  and  this  is  the  judgment  which  the  writs 
of  error  seek  to  review. 

The  first  question  to  be  considered  is  whether  or  not  the  surety  on 
this  bond  was  discharged  by  the  release  of  the  levy  of  the  writ  of  exe- 
cution upon  the  real  estate  of  the  defendants  named  in  the  decree  sit- 
uated in  Pitkin  county.  It  may  be  conceded  that  if  the  obligee  in  a 
bond  obtains  control  of  money  or  property  of  the  principal  to  which 
he  is  not  otherwise  entitled,  and  which  he  may  lawfully  apply  to  the 
discharge  of  the  principal's  obligation  to  him,  and  then  voluntarily 
surrenders  or  releases  it,  so  that  the  surety  loses  the  benefit  of  the  se- 
curity which  it  furnishes,  the  latter  is  discharged  from  liability  on  the 
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bond  to  the  extent  of  the  value  of  the  property  thus  surrendered. 
Brandt,  Sur.  §  434;  Thomas  v.  Wason,  8  Colo.  App.  452,  46  Pac. 
1079.  But  this  principle  has  no  application  to  the  facts  of  this  case. 
The  only  property  upon  which  the  execution  of  James  O.  Wood  wa& 
ever  levied  was  real  estate  of  one  or  both  of  the  defendants  named  in 
the  decree,  situated  in  Pitkin  county,  Colo.  That  levy  was  made 
and  discharged  in  the  year  1899.  Under  the  laws  of  Colorado  the 
lien  of  a  judgment  or  decree  may  be  fastened  upon  the  real  estate 
of  the  defendants  therein  by  its  record.  In  the  case  at  bar  the  lien 
of  this  decree  was  fastened  upon  the  lands  of  Wheeler  and  the  mining 
company  by  the  filing  of  a  transcript  in  the  county  of  Pitkin  in 
August,  1896,  and  the  subsequent  levy  and  release  of  the  levy  of  the 
execution  thereon  neither  strengthened  nor  impaired  that  lien.  Mills' 
Ann.  St.  Colo.  §§  2529-2531,  4185  (5);  Schofield  v.  Coke  Co.,  92  Fed. 
269,  271,  34  C.  C.  A.  334,  337;  Stephens  v.  Clay,  17  Colo.  489,  491,  30 
Pac.  43;  Bank  v.  Newton,  13  Colo.  249,  250,  22  Pac.  444.  The  se- 
curity of  Wood  and  of  the  surety,  Brown,  for  the  payment  of  the 
money  due  the  former  under  the  decree  was  not,  therefore,  released 
or  impaired  by  the  levy  or  by  the  release  of  this  execution,  and  hence 
the  surety  was  not  discharged  thereby.  The  levy  and  release  of  an 
axecution  upon  real  property  which  does  not  discharge  or  impair 
the  lien  of  the  judgment  or  decree  under  which  the  writ  was  issued 
does  not  release  a  surety  for  its  payment,  because  it  does  not  impair 
ais  security.  Brandt,  Sur.  §  436;  Sasscer  v.  Young,  6  Gill  &  J.  243, 
249.  Nor  does  the  fact  that  William  Wood,  under  an  execution  in  his 
favor,  based  on  the  same  decree  and  lien,  has  caused  this  real  estate 
to  be  sold,  and  has  purchased  it  at  the  sale  under  the  decree  himself, 
release  the  surety,  Brown,  from  his  obligation  upon  this  bond,  or  im- 
pair or  affect  the  lien  of  this  decree  in  favor  of  the  pla'ntiff,  James  O. 
Wood.  The  rights  of  William  Wood  and  James  O.  Wood  rest  upon 
the  same  decree  and  upon  the  same  lien.  When  the  transcript  was 
filed  in  Pitkin  county,  it  fastened  the  liens  of  each  for  the  amounts 
respectively  due  them  under  the  decree  upon  the  real  estate  of  the 
mining  company  and  Wheeler  at  the  same  time,  and  no  sale  or  pur- 
chase of  either  under  any  process  issued  under  this  decree  can  devest 
or  affect  the  lien  or  security  of  the  other.  There  was  no  error  in  the 
ruling  of  the  court  below  that  neither  the  plaintiff's  release  of  his 
levy  upon  the  real  estate  nor  William  Wood's  sale  of  it  under  his 
execution  constituted  any  defense  for  the  surety,  Brown,  against  this 
action  upon  the  bond. 

Turning  to  the  question  of  the  measure  of  the  damages  for  the 
breach  of  the  condition  of  the  bond,  we  enter  upon  its  consideration 
from  the  established  proposition  that  a  bond  which  works  a  superse- 
deas, and  is  conditioned,  as  required  by  the  Revised  Statutes,  to  "an- 
swer all  damages  and  costs"  resulting  from  the  allowance  of  a  writ  of 
error  to  reverse  a  personal  judgment  for  money,  or  from  an  appeal 
from  a  decree  which  directs  the  payment  of  money  from  the  appel- 
lant to  the  appellee,  entitles  the  obligee  to  recover  upon  its  breach 
not  only  compensatory  damages  for  the  delay  arising  from  the  stay 
of  the  execution  or  other  process,  but  also  the  amount  due  him  by 
the  terms  of  the  judgment  or  decree.    Rev.  St.  §§  1000,  1007,  1012;. 
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rule  29,  Sup.  Ct.;  rule  13,  C.  C.  A.,  31  C.  C.  A.  clii.,  90  Fed.  liii.;  Cat- 
lett  v.  Brodie,  9  Wheat.  553,  6  L.  Ed.  158;  Stafford  v.  Bank,  16  How. 
135,  139,  14  L.  Ed.  876;  Jerome  v.  MeCarter,  21  Wall.  17,  22  L.  Ed. 
515;  Hotel  Co.  v.  Kountze,  107  U.  S.  378,  2  Sup.  Ct.  911,  27  L.  Ed. 
609;  Bosenstein  v.  Tarr  (C.  C.)  51  Fed.  370;  Tarr  v.  Bosenstein,  3 
C.  C.  A.  466,  53  Fed.  112.  Every  reason  which  can  be  urged  in  sup- 
port of  the  position  that  the  measure  of  damages  for  the  breach  of  a 
bond  on  an  appeal  from  a  decree  for  the  payment  of  money  which 
works  a  supersedeas  includes  the  amount  due  under  the  decree  pleads 
with  equal  cogency  for  the  same  measure  for  the  breach  of  a  like 
bond  on  a  like  appeal  from  an  order  directing  the  issue  of  an  execu- 
tion under  such  a  decree.  The  two  bonds  are  required  by  the  same 
statute  and  by  the  same  rules  of  court  to  contain  the  same  condition 
and  to  cover  the  same  amount.  Bev.  St  §§  1000,  1007,  1012;  rule 
29,  Sup.  Ct.;  rule  13,  U.  S.  C.  C.  A.  The  effect  of  each  bond  is  the 
same.  The  bond  on  an  appeal  from  a  decree  which  works  a  super- 
sedeas simply  stays  the  execution  or  process  under  the  decree  until 
its  affirmance.  It  has  no  other  effect.  The  bond  on  an  appeal  from 
an  order  to  issue  an  execution  to  enforce  the  decree,  which  is  made  to 
work  a  supersedeas,  has  the  same  effect.  It  stays  the  execution  as 
completely  until  the  order  is  affirmed.  Since  the  two  bonds  contain 
the  same  condition,  are  issued  under  the  same  statutes  and  rules,  and 
have  the  same  effect,  the  damages  resulting  from  their  breach  must 
be  determined  by  the  same  standard.  The  decree  of  July  30,  1896, 
upon  which  the  order  to  issue  the  execution  from  which  the  appeal 
was  taken  was  based,  adjudged  that  the  complainants  in  that  suit 
should  recover  the  amount  of  money  there  specified  from  the  defend- 
ants in  that  decree,  the  mining  company  and  Jerome  B.  Wheeler; 
that  the  latter  should  pay  that  amount  within  30  days,  and  that  in 
default  of  payment  thereof  execution  should  issue  therefor  in  the  or- 
dinary form.  If  the  mining  company  had  taken  an  appeal  from  that 
decree,  and  had  given  a  bond  with  the  same  condition  as  that  con 
tained  in  the  bond  in  suit,  and  had  obtained  an  order  making  it  a 
supersedeas,  the  damages  for  its  breach  would  have  been  the  amount 
due  under  the  decree,  just  damages  for  the  delay,  and  the  costs.  The 
only  effect  of  that  supersedeas  would  have  been  to  stay  the  execution 
under  the  decree  pending  the  appeal.  The  supersedeas  obtained  by 
filing  the  bond  in  suit  in  the  appeal  from  the  order  directing  the  exe- 
cution to  issue  upon  this  decree  was  procured  for  this  very  purpose, 
and  had  exactly  this  effect.  It  stayed  the  execution  until  the  order 
was  affirmed.  The  damages  which  the  obligee  is  entitled  to  recover 
for  its  breach  must,  therefore,  be  the  same.  The  measure  of  damages 
for  the  breach  of  the  condition  of  a  bond  to  prosecute  an  appeal  to 
effect  and  to  answer  all  damages  and  costs,  which  is  made  to  work  a 
supersedeas  of  an  order  directing  the  issue  of  an  execution  on  a  de- 
cree for  the  payment  of  money,  is  the  same  as  for  the  breach  of  such 
a  bond  in  an  appeal  from  the  decree  itself.  It  is  the  amount  due  to 
the  appellee  under  the  decree,  compensatory  damages  for  the  delay, 
and  costs. 

The  judgment  must  be  reversed,  and  the  case  must  be  remanded  to 
the  court  below,  with  directions  to  enter  judgment  for  the  plaintiff 
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James  O.  Wood  and  against  the  defendant  David  R.  C.  Brown  for  the 
amount  which  they  have  agreed  by  their  written  stipulation  in  this 
record  is  due  to  him  under  the  decree,  $8,847.03,  and  interest  thereon 
at  8  per  cent,  per  annum  from  July  16,  1894;  and  also  for  |20  costs 
of  this  court  on  the  appeal  from  the  order  to  issue  the  execution,  and 
interest  thereon  at  8  per  cent,  per  annum  from  December  13,  1897, 
and  for  the  costs  in  this  suit.    It  is  so  ordered. 


(101  Fed.  831.) 


EDISON  ELECTRIC  LIGHT  CO.  et  al.  v.  PENINSULAR  LIGHT,  POWER  & 

HEAT  CO.  et  al. 

(Circuit  Court  of  Appeals,  Sixth  Circuit.    May  8,  1900.) 

No.  754. 

1.  Patents — Contributory  Infringement. 

A  company  which  generates  electricity,  and  furnishes  it  to  a  second 
company  engaged  in  supplying  the  same  to  its  customers  for  lighting  or 
other  purposes,  cannot  be  held  as  a  contributory  infringer  because  one  of 
such  customers  uses  a  distributing  system  which  infringes  a  patent;  the 
article  so  furnished  being  as  well  adapted  for  use  by  one  mode  of  distri- 
bution as  another,  i 

3.  Same— Implied  Licknse— Sale  op  Electric  Lighting  Apparatus. 

An  electric  light  company,  having  the  exclusive  right  and  license  to  use 
apparatus  involving  the  Edison  system  of  distribution  in  a  city,  installed 
a  permanent  system  of  wires  in  a  hotel  building  being  erected  in  such  city, 
under  contract  with  the  owners,  who  paid  It  therefor.  The  apparatus  so 
installed  was  -adapted  for  use  according  to  the  system  of  distribution  cov- 
ered by  an  Edison  patent.  Some  years  later  the  owners  of  the  hotel 
discontinued  the  taking  of  lights  from  such  company,  and  subsequently 
had  the  building  connected  with  the  wires  of  another  company.  Heidi,  that 
the  sale  of  such  apparatus  without  reservation  carried  with  it  an  implied 
license  to  use  the  system  of  distribution  in  accordance  with  which  it  was 
constructed,  without  regard  to  the  source  from  which  the  current  was  ob- 
tained; it  appearing  that  it  could  not  be  effectively  used,  with  safety  to 
the  building,  in  connection  with  any  other  system,  and  that  such  license 
extended  to  the  construction  and  use  outside  the  building  where  the  con- 
nection was  made  of  a  tension-reducing  device  which,  in  connection  with 
such  system  of  distribution,  was  made  an  element  of  another  Edison  pat- 
ent, but  which  was  necessary  to  the  use  of  the  house  apparatus  according 
to  the  plan  for  which  it  was  constructed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Michigan. 

This  is  a  suit  to  restrain  infringement  of  two  patents  relating  to  systems  of 
•electrical  distribution  granted  to  Thomas  A.  Edison.  The  complainants  are 
two  corporations,  one  of  which  is  the  owner  of  the  patents,  and  the  other  a 
licensee  under  the  first  for  the  city  of  Grand  Rapids,  Mich.  The  defendants 
are  two  corporations. — the  Peninsular  Light,  Power  &  Heat  Company  and  the 
Lowell  Water  &  Light  Company.  The  last  named  generates  electrical  current 
at  its  station  near  Lowell  by  water  power,  and  transmits  the  current  to  its 
transforming  station  at  the  city  of  Grand  Rapids,  and  there  delivers  it  to  the 
first-named  company,  which  distributes  it  to  its  customers  in  the  city  over  its 
own  wires.  In  1888  the  Livingston  Hotel,  at  Grand  Rapids,  was  in  process  of 
construction,  and  the  owners  applied  to  the  Edison  Light  Company  of  Grand 

*  See  note  at  end  of  case. 
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Rapids  to  wire  the  building  for  lighting  by  electricity.  This  was  done;  the 
wires  being  put  in  in  a  permanent  way  before  the  building  was  plastered,  so 
that  they  have  become  in  every  sense  a  fixture.  The  Grand  Rapids  Company 
had  at  that  time  In  the  city  of  Grand  Rapids  a  fully-equipped  electrical  gener- 
ating plant,  and  was  engaged  In  the  business  of  supplying  electrical  current  to 
all  who  desired  to  use  same  for  illuminating  or  other  purposes;  employing  In 
the  distribution  of  its  current  for  lighting  purposes  an  arrangement  of  wires 
covered  by  the  Edison  patent  No.  274,290,  and  known  generally  as  the  "Edison 
Three-Wire  System,"  and  an  improvement  thereon  which  included  said  three- 
wire  system  of  distribution  with  a  "tension-reducing  device,"  as  shown  by  the 
second  claim  of  Edison's  patent  No.  287,516.  The  local  company,  operating  un- 
der the  general  company  owning  said  patents,  does  not  seem  to  have  included 
the  installation  of  house  wires  as  a  part  of  its  regular  business;  but,  because 
there  were  then  no  construction  companies  carrying  on  the  business  of  suitably 
wiring  buildings,  it  did,  as  a  means  of  introducing  electricity,  wire  buildings 
when  its  services  were  desired,  charging  only  the  cost  of  material  and  labor. 
The  owners  of  the  Livingston  Hotel  paid  to  the  said  local  company  the  sum 
of  $544,  as  the  cost  of  material  and  labor.  The  system  adopted  in  wiring  the 
hotel  was  that  covered  by  the  Edison  patents.  From  the  completion  of  the 
wiring,  the  hotel  was  supplied  with  the  current  generated  by  the  said  Grand 
Rapids  Company  until  the  fall  of  18&4,  when,  for  economical  reasons,  it  ceased 
to  take  its  supply  from  said  company,  and  set  up  a  dynamo  of  its  own.  with 
a  steam  engine  to  operate  it.  This  dynamo  was  connected  with  the  house- 
wiring  apparatus  installed  by  the  Grand  Rapids  Company,  and  from  that  time 
until  February,  1896,  the  proprietors  of  the  hotel  supplied  and  used  their  own 
current  In  February,  189G,  the  hotel  proprietors  discontinued  the  generation 
of  their  own  current,  and  since  .that  date  have  been  supplied  with  current  by 
the  appellee  the  Peninsular  Company,  which,  as  before  stated,  takes  its  supply 
from  its  co-appellee,  the  Lowell  Company;  The  Edison  three-wire  system,  in- 
stalled by  the  Edison  Grand  Rapids  Company,  and  paid  for  by  the  Livingston 
Hotel  people,  terminated  at  the  "service  cut-out,"  or  "fuse  block,"  just  inside, 
at  the  top  of  the  rear  door  of  the  hotel.  When  the  hotel,  in  February,  1896. 
determined  to  obtain  its  supply  of  current  from  the  Peninsular  Company,  that 
company  installed  outside  this  rear  door  two  of  its  transformers  or  tension-re- 
ducing devices,  and  connected  them  with  its  conductors  and  by  wires  to  the  ho- 
tel "service  cut-off,"  using  the  cut-off  and  distributing  wires  originally  installed. 
The  connection  between  the  Peninsular  Company's  main  conducting  wires  and 
the  hotel  company's  house  wires  was  originally  made  by  a  system  called  the 
"Stanley  Two-Phase,  Three-Wire  System."  This  was  found  to  be  dangerous, 
as  greatly  overheating  the  middle  wire  of  the  house- wiring  system.  On  this 
account  the  connection  between  the  house  wiring  and  the  outside  wires  of  the 
Peninsular  Company  was  changed  to  the  connection  proper  under  the  Edison 
three-wire  system.  This  the  appellants  charge  to  be  an  infringement  of  their 
patent  rights.  The  hotel  company  is  not,  however,  sued;  but  the  Peninsular 
Company,  as  the  company  directly  dealing  with  it,  and  directly  furnishing  the 
current  in  the  manner  stated,  Is  sued,  as  contributing  to  the  hotel's  infringe- 
ment, and  the  Lowell  Company,  as  vendor  of  the  current  distributed  by  the 
Peninsular  Company,  is  Joined  as  a  co-contributor  to  such  infringement.  The 
court  below  dismissed  the  bill,  holding  that  the  installation  by  the  local  elec- 
trical company  of  a  permanent  system  of  wires,  arranged  according  to  the 
system  of  the  Edison  patents,  operated  as  a  license  to  utilize  that  system  in 
connection  with  any  source  of  supply  of  current  and  a  tension-reducing  device 
adapted  to  the  proper  use  of  the  Edison  method  of  distribution.  The  opinion 
of  the  court  may  be  found  in  95  Fed.  669. 

Richard  N.  Dyer,  for  appellants. 
John  E.  More,  for  appellees. 

Before  LURTON  and  DAY,  Circuit  Judges,  and  CLARK,  District 
Judge. 

LURTON,  Circuit  Judge,  after  making  the  foregoing  statement  of 
the  case,  delivered  the  opinion  of  the  court. 
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1.  The  decree  dismissing  the  bill  as  against  the  Lowell  light  & 
Power  Company  was  clearly  right.  It  sold  the  current  which  it  gen- 
erated to  the  Peninsular  Company.  That  current  was  as  well  adapted 
for  use  in  one  mode  of  distribution  as  another,  and  was  adapted 
equally  as  well  for  furnishing  power  as  for  illuminating  purposes. 
Being  suitable  for  a  great  variety  or  methods  of  use,  it  does  not  come 
within  the  rule  applied  when  the  article  furnished  is  adapted  only  to 
the  infringing  use.  Neither  is  there  any  evidence  that  it  supplied 
current  to  the  distributing  company  with  any  intent  that  it  should 
be  supplied  to  the  hotel  company,  or,  if  so,  that  it  was  to  be  used 
in  an  infringing  way,  or  in  contributing  to  the  infringement  of  any  of 
the  patented  methods  of  distribution  for  house  lighting  covered  by 
the  patents  of  the  appellants.  In  the  case  of  Heaton-Peninsular  But- 
ton-Fastener Co.  v.  Eureka  Specialty  Co.,  25  C.  C.  A.  267,  77  Fed.  297, 
the  fasteners  made  and  sold  were  not  only  peculiarly  adapted  to  the 
infringing  use,  but  they  were  made  and  sold  with  the  definite  intent 
that  they  should  be  so  used. 

2.  This  brings  us  to  the  serious  controversy  in  the  case.  The 
Grand  Rapids  Company  constructed  and  sold  to  the  proprietors  of 
the  hotel  the  apparatus  constructed,  according  to  the  arrangement  of 
the  Edison  patent,  for  the  electrical  lighting  of  said  building.  After 
some  years  it  ceased  to  take  current  from  that  company,  and  is  now 
supplied  by  the  appellee  the  Peninsular  Company.  Between  the  out- 
side overhead  wire  of  the  Peninsular  Company  and  the  service  cut-off 
or  fuse  block  of  the  hotel  apparatus,  it  has  placed  two  transformers 
or  tension-reducing  devices,  each  of  which  is  connected  with  the  house 
fuse  block  by  two  wires.  Appellants  say  that,  by  this  combination 
of  the  house  apparatus  with  the  generators  of  the  Peninsular  Com- 
pany and  tension-reducing  devices  or  transformers,  the  hotel  is  en- 
abled to  use  its  wiring  system  in  a  way  which  infringes  the  Edison 
patents,  and  that  the  Peninsular  Company  is  a  contributor  to  such 
infringement,  and  must  respond  in  damages.  When  the  Peninsular 
Company  first  began  to  deliver  current  to  the  hotel,  the  connection 
between  the  two  transformers  and  the  service  cut-off  was  made  by 
three  wires,  being  the  system  known  as  the  "Stanley  Two-Phase, 
Three-Wire  System."  That  method  of  delivering  current  overloaded 
the  middle  wire  of  the  house  apparatus  to  such  an  extent  as  that  it 
became  dangerously  heated,  and  could  not  carry  the  current  with 
safety  to  the  building.  That  method  of  delivering  the  current,  appel- 
lants say,  was  a  noninfringing  way,  and  is  not  the  subject  of  com- 
plaint. To  obviate  the  danger  incident  to  the  overheating  of  the 
middle  wire  of  the  house  apparatus,  the  three  wires  between  the  trans- 
formers were  changed  to  four  wires;  that  is,  two  wires  between  each 
transformer  and  the  service  cut-off  of  the  house  apparatus.  By  this 
change  of  the  method  of  connecting  the  transformer  with  the  hotel 
wires,  the  current  delivered  by  the  Peninsular  Company  is  distributed 
over  the  house  wires  in  a  way  to  avoid  dangerous  overheating  of  the 
house  middle  wire,  and  in  accordance  with  the  method  called  the 
"Edison  Three- Wire  System,"  which  is  the  method  of  the  patents 
owned  by  appellant.  The  wiring  of  the  hotel  was  done  by  the  Edison 
Light  Company,  and  was  according  to  the  method  covered  by  the  Edi- 
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son  patents.  That  part  of  the  apparatus  wholly  within  the  house, 
and  which  begins  with  the  service  cut-off,  just  inside  an  outer  wall 
of  the  building,  is  the  part  of  the  apparatus  constructed  by,  and  sold 
to,  the  hotel  proprietors.  It  is  valuable  only  as  so  many  pounds  of 
copper  wire,  unless  it  can  be  utilized  for  illuminating  purposes.  It 
cannot  be  utilized  as  a  fixture  except  in  combination  with  some  source 
of  electrical  current.  If  it  be  connected  with  the  main  conductors 
carrying  the  powerful  current  generated  by  the  appellee  companies, 
it  will  be  necessary  that  there  shall  be  interposed  some  tension-re- 
ducing devices  to  diminish  the  voltage  passing  over  the  house  dis- 
tributing wires.  To  deliver  this  reduced  voltage  to  the  house  ap- 
paratus in  such  a  way  as  that  the  current  carried  by  the  middle 
wire  shall  not  exceed  that  carried  by  the  outside  wires,  it  is  essential 
that  the  connection  with  the  transformers  shall  be  made  by  two  wires 
from  each  transformer,  in  accordance  with  the  system  upon  which  the 
wires  are  arranged.  A  system  of  electrical  distribution  is  a  complete 
machine,  composed  of  a  series  of  co-ordinating  parts.  Thus,  the  first 
claim  of  Edison's  patent  covering  his  three-wire  system  is  as  follows: 

"In  a  system  of  electrical  distribution  having  translating  devices  arranged 
in  multiple  series,  the  compensating  conductor  or  conductors  connecting  the 
translation  circuits  with  the  source  of  energy,  substantially  as  and  for  the 
purpose  set  forth." 

This  patent  covers  Mr.  Edison's  basic  invention,  and  it  is  so  de- 
scribed by  Mr.  Jenks,  the  expert  of  appellants.  The  essence  of  the 
system  consists  in — 

"The  employment  in  the  house-wiring  apparatus  of  a  compensating  conductor, 
running  between  two  outer  wires  connected  with  the  positive  and  negative 
poles  of  the  generators,  respectively;  the  compensating  conductor  having 
offsets  running  from  each  side  to  the  side  wires,  respectively,  on  each  of  which 
offsets  an  arc  is  formed  at  the  location  of  a  lamp."  'The  advantage  of  the 
arrangement  consisted  In  equalizing  and  relieving  the  tension  of  the  current 
on  the  wire." 

The  later  Edison  patent  simply  covers  an  improvement  upon  the 
first,  by  including  as  an  element  two  transformers  at  a  point  in  ad- 
vance of  the  beginning  of  the  house  wires  proper,  by  means  of  which 
the  voltage  or  tension  on  the  lines  leading  to  them,  which  is  often 
many  times  too  great  for  safe  use  for  lighting  purposes,  may  be  re- 
duced and  safely  employed.  But,  if  the  current  generated  is  of  low 
voltage,  transformers  would  not  be  needed.  It  is  only  when  the  cur- 
rent is  to  be  taken  from  wires  carrying  a  current  of  high  voltage  that 
they  are  needed.  That  they  were  needed  and  in  use  when  the  hotel 
took  its  current  from  the  conductors  of  the  Edison  light  Company 
is  evident,  though  the  record  contains  no  positive  statement  to  that 
effect.  Tension-reducing  devices  were  not  new.  Their  employment 
was  necessary  if  current  was  to  be  taken  from  the  high-voltage  con- 
ductors of  the  Peninsular  Company.  Those  used  are  not  the  specific 
transformers  described  in  the  later  patent,  and  made  an  element  in 
its  first  and  third  claims.  The  second  claim  of  the  second  patent  in- 
cludes any  tension-reducing  device  in  combination  with  the  compen- 
sating conductor  system  of  the  first  patent.  But  if  the  sale  and  con- 
struction, as  fixtures  in  the  building,  of  the  apparatus  embodying  the 
essence  of  Edison's  system  of  electrical  distribution,  imply  a  license 
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to  employ  that  apparatus  as  it  was  intended  to  be  employed,  the  right 
must  carry  with  it  the  right  to  also  use  the  co-ordinate  and  subordi- 
nate element  for  reducing  the  voltage  of  the  current  intended  for  il- 
luminating purposes.  The  Edison  light  Company  constructed  and 
sold  to  the  hotel  proprietors  the  very  expensive  and  permanent  fixtures 
which  constitute  the  very  essence  of  the  Edison  invention.  It  did  so 
without  any  limitation  upon  the  use  of  the  apparatus  sold,  or  any 
requirement  that  it  should  be  used  only  in  connection  with  current 
obtained  from  it.  That  it  made  no  profit  on  the  apparatus  is  of  no 
moment.  It  then  had  no  rival.  It  expected  its  profit  from  the  sale 
of  current,  and  was  not  disappointed  in  this.  But  the  time  came 
when  its  current  was  displaced  by  a  current  generated  by  the  hotel 
proprietors,  and  finally  by  the  current  sold  by  a  rival  company.  The 
property  in  and  right  to  use  the  apparatus  for  illuminating  purposes 
is  not  denied.  The  contention  is  that  the  plant  is  capable  of  use  for 
that  purpose  in  a  noninfringing  way,  and  therefore  no  license  to  use 
it  according  to  the  Edison  system  is  to  be  implied.  The  evidence  does 
show  that,  for  something  over  a  year  after  discontinuing  the  current 
furnished  by  the  Edison  light  Company,  the  hotel  generated  its  own 
current.  It  is  inferable  that  that  current  so  generated  was  delivered 
and  used  in  a  way  which  was  not  the  method  of  the  Edison  system. 
But  the  record  is  silent  as  to  the  safety  of  the  apparatus  when  so  util- 
ized. What  we  do  know  is  that  for  some  reason  the  proprietors  ceased 
to  generate  current,  and  applied  to  the  Peninsular  Company  for  a  sup- 
ply. That  company  made  a  connection  between  its  own  main  conduct- 
ors and  the  house  apparatus  by  a  method  which  is  called  the  "Stanley 
Two-Phase  System."  This  was  not  the  system  for  which  the  house  sys- 
tem was  adapted.  The  middle  wire  was  too  light,  and  became  dan-  * 
gerously  overheated.  That  plan,  however,  involved  the  use  of  two 
Stanley  transformers.  The  dangerous  overheating  of  the  middle  wire 
necessitated  the  changing  of  the  connection  between  those  transform- 
ers and  the  ends  of  the  house-wiring  system  so  as  to  equalize  the 
current,  and  utilize  the  house  apparatus  according  to  the  plan  for 
which  it  was  constructed.  The  facts  satisfy  us  that  the  house  ap- 
paratus is  not  capable  of  use  for  illuminating  purposes,  without  dan- 
ger to  the  safety  of  the  building,  when  the  current  is  delivered  other- 
wise than  in  accordance  with  the  Edison  system.  Under  such  a  state 
of  facts,  what  is*  the  character  of  the  license  to  be  inferred  from  the 
construction  and  sale  of  the  house  apparatus  by  the  Edison  light  Com- 
pany of  Grand  Rapids?  In  Heaton-Peninsular  Button-Fastener  Co. 
v.  Eureka  Specialty  Co.,  25  C.  C.  A.  267,  77  Fed.  288,  290,  this  court, 
discussing  the  effect  of  the  sale  by  a  patentee  of  a  machine  made 
upon  the  plans  protected  by  the  patent,  said: 

"Undoubtedly,  the  general  rule  Is  that  if  a  patentee  make  a  structure  em- 
bodying his  invention,  and  unconditionally  make  a  sale  of  it,  the  buyer  acquires 
the  right  to  use  the  machine  without  restrictions,  and,  when  such  machine  is 
lawfully  made  and  unconditionally  sold,  no  restriction  upon  its  use  will  be  im- 
plied in  favor  of  the  patentee.  By  such  unconditional  sale  the  machine  passes 
without  the  limit  of  the  monopoly." 

In  Adams  v.  Burke,  17  Wall.  453,  456,  21  L.  Ed.  703,  the  supreme 
court  said: 
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"But,  In  the  essential  nature  of  things,  when  the  patentee,  or  the  person 
having  his  rights,  sells  a  machine  or  instrument  whose  sole  value  is  in  its 
use,  he  receives  the  consideration  for  its  use,  and  he  parts  with  the  right  to 
restrict  that  use.  The  article,  in  the  language  of  the  courts,  passes  without 
the  limit  of  the  monopoly;  that  is  to  say,  the  patentee  or  his  assignee  having 
in  the  act  of  sale  received  all  the  royalty  or  consideration  which  he  claims 
for  the  use  of  his  invention  in  that  particular  machine  or  instrument,  it  is 
open  to  the  use  of  the  purchaser  without  further  restriction  on  account  of  the 
.monopoly  of  the  patentees." 

To  restrict  the  right  of  a  purchaser  of  an  apparatus  embodying  a 
patented  invention  to  use  it  for  the  purposes  for  which  it  is  peculiarly 
adapted,  there  must  appear  some  express  or  implied  agreement  by 
which  the  mode  or  time  or  place  of  use  has  been  limited;  and  this 
was  the  principle  upon  which  the  Button-Fastener  Case,  cited  above, 
was  decided.  But  there  may  be  circumstances  under  which  the  sale 
by  a  patentee  of  one  patented  article  will  carry  with  it  the  right  to 
use  another  in  co-operation  with  the  first,  although  the  thing  be  cov- 
ered by  a  second  patent.  Thus,  if  the  article  sold  be  of  such  peculiar 
construction  as  that  it  is  of  no  practical  use  unless  it  be  used  in  com- 
bination with  some  subordinate  part  covered  by  another  patent  of  the 
vendor,  the  right  to  use  the  latter  in  co-operation  with  the  former 
might  be  implied  from  ciroumstances.  It  is  a  general  principle  of  law 
that  a  grant  necessarily  carries  with  it  that  without  which  the  thing 
granted  cannot  be  enjoyed.  The  limitation  upon  this  is  that  the 
things  which  pass  by  implication  only  must  be  incident  to  the  grant, 
and  directly  necessary  to  the  enjoyment  of.  the  thing  granted.  The 
foundation  of  the  maxim  lies  in  the  presumption  that  the  grantor 
intended  to  make  his  grant  enjoyable.  This  presumption  has  been  em- 
.  ployed  in  the  construction  of  licenses  granted  by  patentees,  as  well 
as  in  other  branches  of  the  law.  Thus,  in  Cutter  Co.  v.  Sheldon,  10 
Blatchf.  1,  Fed.  Cas.  No.  13,331,  Woodruff,  Circuit  Judge,  said: 

"If  a  party  engaged  exclusively  in  the  construction  of  machines  of  various 
kinds,  for  sale  to  others,  were  to  receive  a  license  to  manufacture  a  patented 
machine,  for  a  consideration  presently  paid  to  the  patentee,  a  construction 
which  would  deny  him  all  opportunity  to  make  the  privilege  of  any  value,  for- 
bidding his  sale  of  the  machines  when  manufactured,  should  be  very  clearly  im- 
ported by  the  license,  or  the  court  would  hold  that  the  parties  meant  that  he 
should  derive  some  benefit  from  the  license,  and  not  be  left  thereafter  wholly 
dependent  on  the  will  of  the  patentee." 

It  is  evident  that  the  extent  of  an  implied  license  niust  depend  upon 
the  peculiar  facts  of  each  case.  The  question  in  each  case  is  whether 
or  not  the  circumstances  are  such  as  to  estop  the  vendor  from  as- 
serting infringement.  The  cases  of  Roosevelt  v.  Electric  Co.  (C.  C.) 
20  Fed.  724;  United  Nickel  Co.  v.  California  Electrical  Works  (C.  C.) 
25  Fed.  475,  479;  American  Graphophone  Co.  v.  Amet  (C.  C.j  74 
Fed.  789, — are  instances  in  which  the  court  held  that  no  license  was 
implied  under  the  facts.  Stonecutter  Co.  v.  Shortsleeves,  16  Blatchf. 
381,  Fed.  Cas.  No.  13,334,  and  Illingsworth  v.  Spaulding  (C.  C.)  43 
Fed.  831,  are  illustrations  of  the  application  of  the  presumption  aris- 
ing upon  the  particular  facts  of  those  cases.  The  general  principle 
is  well  stated  by  Judge  Wallace  in  Roosevelt  v.  Electric  Co.,  cited 
above,  and  by  Rob.  Pat.  §  825  et  seq.  The  circumstances  in  this  rec- 
ord plainly  indicate  that  the  vendors  of  the  house  apparatus  installed 
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in  the  Livingston  Hotel  intended  that  the  vendees  should  enjoy  the 
advantages  of  the  Edison  system  of  electrical  distribution.  The  ma- 
chine it  constructed  was  peculiarly  adapted  for  the  use  of  Edison's  in- 
ventions, and,  as  we  interpret  the  facts  and  circumstances  of  the  rec- 
ord, is  not  capable  of  safe  use  under  any  other  plan  or  system.  If  it 
was  intended  that  so  expensive  an  apparatus  could  be  utilized  ac- 
cording to  the  methods  of  the  patents  under  which  the  vendor  was 
operating  only  so  long  as  the  vendor  should  supply  the  current,  good 
faith  required  that  the  vendees  should  be  plainly  so  informed.  It 
cannot  be  doubted  but  that  the  vendees  understood  they  were  secur- 
ing a  permanent  wiring  system,  which  might  be  used  in  combination 
with  a  current  obtained  from  any  source,  delivered  to  the  house  wires 
in  such  manner  as  to  utilize  them  to  the  best  advantage.  It  would  be 
most  unreasonable  to  suppose  that  in  order  to  continue  the  use  of 
this,  the  very  essence  of  the  Edison  inventions,  they  must  continue 
to  take  current  from  a  particular  source. 

3.  But  the  appellants  say  that  the  Edison  Light  Company  of  Grand 
Rapids  was  itself  a  limited  licensee,  and  could  not  license  the  use 
of  the  Edison  distribution  system  by  other  than  customers  while  tak- 
ing current  from  it  It  is  unnecessary  to  go  into  a  consideration  of 
this  question  upon  its  merits.  It  is  enough  to  say  that  the  aver- 
ments of  the  bill  are  that  the  Edison  light  Company  of  Grand  Rapids 
"had  the  exclusive  right  and  license  to  use  apparatus  involving  the 
Edison  system  of  distribution  within  the  corporate  limits  of  Grand 
Sapids/'  Evidence  in  conflict  with  this  broad  statement  as  to  the 
■exclusive  rights  of  the  Grand  Rapids  Company  is  hot  admissible.  The 
bill  should  have  been  amended,  if  it  was  intended  to  show  that  in  fact 
•complainant  had  only  the  restricted  right  which  is  now  claimed.  The 
trill  wa3  properly  dismissed,  and  the  decree  must  be  affirmed. 

NOTE. 

Contributory  Infringement  of  Patents. 

1.  In  General. 

[a]  (U.  S.  C.  O.,  Conn.,  1890)  Contributory  Infringement  is  the  intentional 
aiding  of  one  person  by  another  in  the  unlawful  making  or  selling  or  using 
of  the  patented  invention.— Thomson-Houston  Electric  Co.  v.  Kelsey  Electric 
Railway  Specialty  Co.,  72  Fed.  1016;   Same  v.  Billings  &  Spencer  Co.,  Id. 

2.  Acts, of  Partners,  Officers,  Agents,  and  Employes. 

[a,  b]  (U.  S.  C.  C.  A.,  Cal.,  1897)  An  agent  or  manager  for  a  given  state,  who 
is  engaged  in  leasing  infringing  fruit  cars  to  shippers  for  his  principals,  who 
are  the  owners  thereof,  is  himself  liable  as  an  Infringer,  though  he  receives 
a  regular  salary,  and  has  no  interest  in  the  profits  of  the  business.— Graham 
T.  Earl,  34  C.  C.  A.  267,  92  Fed.  155. 

[c]  (U.  S.  C.  C.  A.,  Cal.,  1900)  A  member  of  a  firm  which  made  the  plans 
for,  and  superintended  the  construction  and  erection  of,  an  infringing  ore- 
crushing  mill,  receiving  therefor  a  commission  on  its  cost,  is  liable  as  a  con- 
tributory infringer.— Trent  v.  Locomotive  Works,  42  C.  C.  A.  259,  102  Fed. 
^35. 

Id]  (U.  S.  C.  C.  A.,  Mass.,  1899)  A  director  of  a  corporation,  who,  by  his 
vote  or  otherwise,  has  specifically  commanded  the  subordinate  agents  of  the 
corporation  to  engage  in  the  manufacture  and  sale  of  an  infringing  article. 
Is  liable  individually  in  an  action  at  law  for  damages;  and  it  is  immaterial 
whether  or  not  he  knew  that  the  article  manufactured  and  sold  did  infringe 
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a  patent.— Cash-Register  Co.  v.  Leland,  37  C.  C.  A.  372,  94  Fed.  502;  Same 
v.  Wright,  Id. 

[e]  (U.  S.  C.  C,  Cal.,  1896)  The  general  agent  of  a  corporation  engaged  in 
the  manufacture  and  sale  of  infringing  machines,  who  is  the  medium  to  ex- 
ecute the  Instructions  of  the  company  in  the  receipt,  issue,  and  sale  of  the 
machines,  for  which  he  receives  a  salary,  and  a  commission  on  all  moneys 
reported  by  him,  is  liable  for  the  infringement,  though  he  makes  no  sales 
personally.— Cramer  v.  Fry,  68  Fed.  20L 

If]  (U.  S.  C,  C,  Mass.,  1882)  The  only  persons  who  can  be  held  for  dam- 
ages for  the  infringement  of  a  patent  are  those  who  own,  or  have  some 
interest  in  the  business  of  making,  using,  or  selling,  the  thing  which  is  an 
infringement;  and  an  action  at  law  cannot  be  maintained  against  the  direct- 
ors, shareholders,  or  workmen  of  a  corporation  which  infringes  a  patented 
Improvement— Nickel  Co.  v.  Worthington,  13  Fed.  392. 

[g]  (U.  S.  C.  C,  Mo.,  1887)  Where  a  corporation  infringes  a  patent,  its  man- 
aging officers  may  be  joined  as  co-defendants  in  a  suit  against  it  for  the 
infringement,  and  may  be  individually  enjoined  for  making  the  infringing 
article.— Iowa  Barb  Steel  Wire  Co.  v.  Southern  Barbed-Wire  Co.,  30  Fed. 
123. 

[h]  (U.  S.  C.  C,  N.  J.,  1891)  In  an  action  for  Infringement  of  letters  patent, 
individual-  defendants  cannot  shield  themselves  by  the  plea  that  the  acts 
complained  of  were  solely  the  acts  of  defendant  corporation,  and  that  what- 
ever was  done  by  them  in  manufacturing  and  selling  the  patented  article 
was  done  only  in  their  capacity  as  officers  and  agents  thereof,  and  not  other- 
wise.— Cahoone-Barnet  Mfg.  Co.  v.  Rubber  &  Celluloid  Harness  Co.,  45  Fed. 
582. 

[i]  (U.  S.  C.  C,  N.  Y.,  1880)  An  agent  who  sells  on  commission  goods  which 
are  infringed  by  his  employer  is  himself  liable  as  an  infringer,  and  may  be 
enjoined  from  making  further  sales.— Steiger  v.  Heidelberger.  4  Fed.  455. 

[J]  (U.  S.  C.  C,  N.  Y.,  1889)  One  who  acts  solely  as  employed  and  has  no 
pecuniary  interest  In  the  product  of  his  labor,  and  Is  simply  employed  by  the 
owner  to  supervise  the  work  of  general  repair,  cannot  be  charged  as  an  In- 
fringer on  account  of  his  connection  with  the  machine  so  repaired.— Young 
v.  Foerster,  37  Fed.  203. 

Ik]  (U.  S.  C.  C,  N.  Y.,  1892)  A  person  who  is  employed  as  manager  of  a 
partnership,  and  who  in  that  capacity  sells  an  article  which  infringes  a  pat- 
ent is  guilty  of  Infringement,  and  may  be  enjoined,  but  he  will  not  be  com- 
pelled to  account  If  It  falls  to  appear  that  he  had  any  interest  In  the  sale  — 
Featherstone  v.  Cycle  Co.,  53  Fed.  110. 

3.  Dealers  and  Licensees. 

[a]  (U.  S.  C.  C,  Conn.,  1900)  One  who  bought  and  resold  at  a  profit  the 
separate  parts  of  an  Infringing  machine,  and  was  thereafter  employed  by 
the  purchasers  by  the  day  to  set  up  the  complete  machines,  Is  within  the 
rule  that  one  who  makes  a  profit  for  himself  out  of  the  infringing  goods 
incurs  liability  as  an  infringer.— Palmer  v.  Landphere,  99  Fed.  568. 

lb]  (U.  S.  C.  C,  Pa.,  1886)  Where  a  licensee  to  sell  materials  for  use  In  a 
patented  process  to  other  licensees  sells  said  materials,  to  be  used  for  such 
process,  to  other  persons  known  not  to  be  licensees,  he  is  guilty  of  infringe- 
ment.—Willis  v.  McCullen,  29  Fed.  641. 

4.  Procuring  Manufacture  of  Infringing  Machine. 

la]  (U.  S.  C.  C,  OaL,  1899)  Defendant  was  a  member  of  a  firm  of  architects 
which  advertised  by  circulars,  etc.,  to  furnish  ore-crushing  mills,  but,  having 
no  manufacturing  plant  of  their  own,  on  receiving  orders,  contracted  with 
others  to  furnish  the  machinery,  according  to  plans  and  specifications  fur- 
nished by  them.  They  thus  furnished  designs  for  an  infringing  machine, 
which  was  made  mainly  by  the  owner,  at  his  own  factory;  and  they  erected 
and  fitted  it  for  operation  at  his  mine,  receiving  therefor  a  commission. 
Held,  that  the  firm  was  a  contributory  Infringer,  so  as  to  make  a  member 
thereof  liable.— Locomotive  Works  v.  Trent,  92  Fed.  375. 

[b]  (U.  S.  C.  C,  111.,  1889)  If  the  owner  of  a  patent  right  which  Infringes 
another  patent  licenses  others  to  use  his  device,  and  furnishes  his  licensees 
and  those  constructing  his  articles  plans  and  drawings  requiring  the  use  of 
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the  prior  device,  without  procuring  or  intending  to  procure  the  consent  of 
the  owner  of  such  prior  patent,  he  is  an  infringer,  and  is  liable  in  damages. 
— Toppan  v.  Car  Co.,  30  Fed.  420. 

5.  Replacing  Parts. 

[al  (U.  S.  C.  C.  A.,  Conn.,  1896)  It  is  not  an  Infringement  of  the  Van  De- 
poele  patent,  No.  495,443,  for  an  improvement  in  traveling  contacts  for  elec- 
tric railways,  to  furnish  to  a  user  of  the  invention  a  trolley  stand,  which  is 
one  of  the  elements  of  the  combination,  to  replace  the  original  stand,  which 
has  become  broken,  or  has  otherwise  lost  its  useful  capacity.— Thomson-Hous- 
ton Electric  Co.  v.  Kelsey  Electric  Railway  Specialty  Co.,  22  C.  C.  A.  1,  75 
Fed.  1005,  modifying  (C.  C.)  72  Fed.  1016. 

[b]  (U.  S.  O.  O.  A.,  Conn.,  1896)  One  who  purchases  the  apparatus  covered 
by  the  Van  Depoele  patent,  No.  495,443,  for  an  improvement  in  traveling 
contacts  for  electric  railways,  has  the  right,  immediately  thereafter,  to  dis- 
card the  element  known  as  the  "trolley  8tand,,,  and  purchase  from  another 
a  different  stand,  which  he  conceives  to  be  better  suited  to  his  purposes.— 
Thomson-Houston  Electric  Co.  v.  Kelsey  Electric  Railway  Specialty  Co.,  22 
C.  C.  A.  1,  75  Fed.  1005,  modifying  (C.  C.)  72  Fed.  1016. 

6.  Furnishing  Articles  Adapted  to  Infringing  Use. 

[a]  (U.  S.  Sup.,  N.  Y.,  1894)  One  who  sells  toilet  paper  in  a  form  not  pat- 
entable for  use  with  patented  fixtures,  which  the  owner  of  the  patent  only 
sells  with  paper  of  his  own  preparation,  does  not  infringe  the  patent  which 
covers  the  fixtures.— Morgan  Envelope  Co.  v.  Albany  Perforated  Wrapping- 
Paper  Co.,  14  Sup.  Ct.  627,  152  U.  S.  425,  38  L.  Ed.  500. 

[bl  (XJ.  S.  C.  C,  Mich.,  1890)  Though,  under  a  patent  for  a  window-frame 
screen,  consisting  of  a  combination  of  four  bars,  each  having  a  longitudinal 
tongue  on  one  side,  and  a  slot  at  one  end  to  receive  the  tongue  of  the  con- 
tiguous bar,  so  that  the  frame  may  be  adjusted  to  fit  windows  of  different 
sizes,  the  bars  alone  are  not  patentable,  and  the  making  of  such  bars  is  not 
in  itself  an  infringement,  making  them  with  the  Intent  that  they  shall  be 
combined  as  in  the  patented  device  is  an  infringement— Stearns  v.  Phillips,  43 
Fed.  792. 

lc]  (U.  S.  C.  C,  Mich.,  1899)  The  vendor  of  an  article  of  common  merchan- 
dise, having  no  special  adaptation  to  an  infringing  use,  but  equally  adapted 
to  a  lawful  and  proper  method  of  use,  is  not  responsible,  as  a  contributory 
infringer,  for  an  unlawful  method  of  use  by  the  vendee,  when  he  knows  that 
the  vendee  intends  such  unlawful  use,  but  has  no  interest  in,  and  makes  no 
stipulation  for,  the  employment  of  such  method.  Therefore  a  company  en- 
gaged in  generating  electricity,  which  it  conducts  to  the  borders  of  a  city, 
and  there  sells  to  another  company,  which  furnishes  it  directly  to  consumers, 
is  not  liable  merely  because  it  knows  that  the  distributing  company  will  fur- 
nish some  of  the  electricity  to  a  party  employing  a  method  of  use  which  in- 
fringes a  patent.  Neither  is  the  distributing  company  liable  where  it  has 
no  interest  in,  and  makes  no  stipulation  for,  the  employment  of  such  infrin- 
ging method  of  use  by  its  vendee.— Edison  Electric  Light  Co.  v.  Peninsular 
Light,  Power  &  Heat  Co.,  95  Fed.  069. 

[dl  (U.  S.  C.  C,  Mo.,  1898)  Where  a  defendant  is  engaged  in  manufactur- 
ing, advertising,  and  selling  an  apparatus  intended  and  adapted  only  to  use 
the  process  covered  by  complainant's  patent,  with  full  knowledge  of  such 
patent,  he  is  guilty  of  intentional  contributory  infringement.— New  York  Fil- 
ter Mfg.  Co.  v.  Jackson,  91  Fed.  422. 

[e]  (U.  S.  C.  C,  Mass.,  1898)  Where  the  owner  of  a  patent  on  a  machine 
for  setting  lace  studs  licenses  the  use  thereof  on  condition  that  the  licensee 
shall  only  use  studs  manufactured  by  the  licensor,  such  studs  not  being  pat- 
ented, a  third  person  who  sells  to  the  licensee  studs  of  his  own  manufacture, 
knowing  that  they  are  to  be  used  in  the  patented  machine  in  violation  of  the 
terms  of  the  license,  and  intending  that  they  shall  be  so  used,  is  guilty  of 
contributory  infringement  and  will  be  enjoined.— Stud  Co.  v.  O'Brien,  93  Fed. 
200. 

[fl  (TJ.  S.  C.  C,  N.  Y.,  1886)  In  selling  a  compound  which  the  seller  knows 
cannot  be  practically  applied   without   making  the  user  a  trespasser,  such 
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seller  renders  himself  an  accessory  to  the  infringement— Alabastlne  Co.  v. 
Payne,  27  Fed.  559. 

[g]  (U.  S.  C.  C  N.  Y.,  1886)  A  party  cannot  be  held  liable  as  an  infringer 
solely  because  an  article  sold  by  him  might  be  used  by  the  purchaser  as 
one  element  of  a  patented  combination.— Snyder  v.  Bunnell,  29  Fed.  47. 

[h]  (V.  S.  C.  C,  Ohio,  1900)  One  who  makes  and  offers  for  sale  to  the  public 
an  article  adapted  for  use  In  a  patented  process,  with  the  intent  and  pur- 
pose that  it  shall  be  so  used  by  purchasers,  Is  liable  as  a  contributory  in- 
fringer—German-American  Filter  Co.  v.  Loew  Filter  Co.,  103  Fed.  303. 

[i]  (U:  S.  C.  C,  Pa.,  1892)  The  claim  of  the  patent  in  suit  was  for  'the  im- 
provement herein  described  in  the  manufacture  of  plows  and  cultivators"; 
that  is  to  say,  the  making  of  them  of  "metal  plates,  having  a  center  layer 
of  soft  iron  or  steel  with  exterior  layers  of  cast  steel,  substantially  as  and 
for  the  purposes  described."  Soft  center  steel  plates  themselves  were  old. 
Defendants,  steel  manufacturers,  made  the  plates,  and  upon  orders  cut  them. 
Into  blanks  of  suitable  size  and  shape  for  plow  moldboards  and  cultivator 
teeth,  and  sent  the  rough  blanks  to  the  persons  ordering  them,  who  were 
manufacturers  of  plows  and  cultivators.  Held,  that  defendants  did  not  in- 
fringe.—Saul  v.  Park,  49  Fed.  454. 

[j]  (U.  S.  C.  C,  Pa.,  1899)  A  person  who  sells  a  machine  which  is  useful 
only  for  making  a  patented  article,  or  makes  such  sale  with  knowledge  that 
the  thing  sold  is  to  be  used  to  produce  an  infringing  article,  is  himself  liable 
as  an  infringer.— American  Graphophone  Co.  v.  Hawthorne,  92  Fed.  516. 

[k]  (U.  S.  C.  C,  Vt,  1880)  The  sale  of  a  machine  to  be  used  for  the  pur- 
pose of  infringing  a  patented  combination  renders  the  vendor  liable.— Holly 
v.  Machine  Co.,  4  Fed.  74. 

7.  Furnishing  Part  of  Patented  Article. 

[a]  (U.  S.  C.  C.  A.,  Conn.,  1896)  An  injunction,  on  the  ground  of  contribu- 
tory infringement,  may  be  granted  against  one  who,  by  his  advertisements 
and  course  of  business,  shows  a  willingness  to  co-operate  with  an  Infringer 
who  may  present  himself,  by  making  and  selling  to  him  a  device  or  element 
of  a  patented  combination,  to  be  used  in  connection  with  other  parts,  ob- 
tained from  a  different  source.— Thomson-Houston  Electric  Co.  v.  Kelsey 
Electric  Railway  Specialty  Co.,  22  C.  C.  A.  1,  75  Fed.  1005. 

[b]  (U.  S.  C.  C.  A..  Mich.,  1890)  Where  machines  for  fastening  on  buttons 
are  sold  by  the  patentee  upon  the  condition  that  only  the  staples  manufac- 
tured by  such*  patentee  (which  are  not  patented)  shall  be  used  therein,  the 
manufacture  and  sale  by  another  to  the  users  of  such  machines,  of  staples 
which  are  intended  to  and  can  only  be  used*  therein,  is  a  contributory^  in- 
fringement, and  will  be  enjoined.— Heaton-Peninsular  Button-Fastener  Co.  v. 
Eureka  Specialty  Co.,  25  C.  C.  A.  267,  77  Fed.  288,  35  L.  R.  A.  728,  reversing 
(C.  C.  1895)  65  Fed.  619. 

[c]  (U.  S.  C.  C.  A.,  Ohio,  1897)  One  who  makes  and.  sells  one  element  of  a 
patented  combination,  with  the  intention  and  for  the  purpose  of  bringing 
about  its  use  in  such  a  combination,  is  guilty  of  contributory  infringement, 
and  is  equally  liable  with  him  who  In  fact  organizes  the  complete  'combi- 
nation.—Thomson-Houston  Electric  Co.  v.  Ohio  Brass  Co.,  26  C.  C.  A.  107. 
80  Fed.  712. 

[d]  (U.  S.  C.  C.  A.,  Wis.,  1897)  One  who,  without  authority,  makes  and  sells 
double-acting  pumps  like  those  described  in  a  patent,  except  that  he  does 
not  make  the  lower  cylinder,  so  that  his  pumps  are  inoperative  unless  used 
with  that  part,  is  guilty  of  contributory  infringement— Manufacturing  Co.  v. 
Davis,  27  C.  C.  A.  204,  82  Fed.  432. 

[e]  (U.  S.  C.  C  Conn.,  1871)  Where  a  structure  consisting  of  several  parts 
is  patented  as  a  combination,  one  who  manufactures  and  sells  some  of  the 
parts,  they  being  useless  without  the  residue,  with  the  understanding  and 
intent  that  such  residue  shall  be  supplied  by  another,  and  the  whole  go  into 
use  in  its  complete  form,  is  liable  as  an  infringer  of  the  patent.— Wallace 
v.  Holmes,  Fed.  Cas.  No.  17,100. 

[f J  (U.  S.  C.  C,  Conn.,  189C)  It  is  contributory  infringement  to  make  and 
sell  a  substantial  and  durable  element  of  a  patented  combination,  not  merely 
for  purposes  of  repair,  but  with  knowledge  that  the  same  will  be  used  by 
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others  so  as  to  Infringe  the  patent— Thomson-Houston  Electric  Co.  v.  Kelsey 
Electric  Railway  Specialty  Co.,  72  Fed.  1016;  Same  v.  Billings  &  Spencer 
-Co.,  Id. 

Lgl  (U.  S.  C.  C,  111.,  1890)  Patent  No.  287,001,  for  a  "watch  pendant,"  cov- 
ers a  device  in  the  stem  to  lock  the  arbor  In  either  the  winding  or  setting 
position.  Geld,  that  the  manufacturer  of  watch  movements  only  did  not  in- 
fringe this  patent,  though  his  movements  were  adapted  to  be  used  in  any 
case  fitted  with  the  device  covered  by  the  patent.— Bobbins  v.  Watch  Co., 
43  Fed.  521. 

[h]  (U.  S.  C.  O.,  111.,  1892)  It  is  an  infringement  to  sell  different  fixtures 
included  in  a  patented  device,  although  a  complete  set  of  fixtures  is  not  sold 
to  any  one  person.— Lee  v.  Repair  Co.,  50  Fed.  202. 

[I]  (U.  S.  C.  C  N.  J.,  1884)  A  patent  for  an  Improvement  in  shade  holders 
for  lamps,  in  which  the  shade  holder  becomes  the  base  of  the  chimney  and 
the  shade  its  top,  retaining  all  their  own  functions  in  the  lamp,  and  dis- 
pensing with  a  separate  chimney,  is  infringed  by  the  manufacture  and  sale 
of  the  shade  holder  without  the  other  part  of  the  invention,  in  combination 
with  which  It  is  useful,  with  intent  that  it  shall  be  used  by  the  purchaser 
with  a  chimney  to  perform  the  functions  for  which  it  was  Invented.— Schnei- 
der v.  Pountney,  21  Fed.  399. 

[j]  (U.  S.  C.  C,  N.  Y.,  1882)  Where  a  portion  of  a  structure  was  useless, 
and  not  sold  to  be  used,  and  was  not  used,  in  any  infringing  structure,  the 
patent  is  not  infringed  in  making  and  selling  it— Campbell  v.  Kavanaugh, 
11  Fed.  83. 

[kl  (U.  S.  C.  C,  N.  Y..  1886)  Where  defendants  made  and  sold  to  dealers 
In  the  completed  article  one  of  the  parts  of  a  patented  combination,  which 
was  of  no  practical  utility  except  for  the  special  purpose  of  the  patentee, 
.and  which  of  necessity  and  to  the  knowledge  of  defendants  was  to  be  used 
for  the  purpose  of  infringing  the  patent,  held,  that  they  were  intentional  pro- 
moters of  the  ultimate  act  of  infringement,  and  therefore  answerable  as  in- 
fringers.—Travers  v.  Beyer,  26  Fed.  450. 

[1]  (U.  S.  C.  C,  N.  Y.,  1898)  One  who  makes  and  sells  a  sound  reproducer, 
with  intent  that  it  shall  be  used  with  sound  records  made  and  sold  by  others 
under  a  patent  covering  a  combination  of  the  record  and  reproducer,  is  an 
infringer.— Graphophone  Co.  v.  Leeds,  87  Fed.  873. 

lm]  (U.  S.  C.  C,  Ohio,  1892)  Though  defendant  sold  its  infringing  move- 
ments for  use  in  a  watch  case  of  which  plaintiffs  owned  the  patent,  it  did 
not  thereby  become  an  infringer  of  the  case,  where  the  sales  were  made 
to  persons  licensed  by  plaintiffs  to  manufacture  such  case.— Bobbins  v.  Watch 
-Co.,  50  Fed.  545. 

[n]  (U.  S.  C.  C,  Ohio,  1896)  Parties  who  make,  and  advertise  for  sale  in 
their  catalogue,  as  an  independent  device,  one  part  of  a  patented  combina- 
tion, which  part  is  valuable  only  in  connection  with  the  other  elements  of 
the  combination,  are  guilty  of  contributory  infringement.— Thomson-Houston 
Electric  Co.  v.  Ohio  Brass  Co.,  78  Fed.  139. 

[o]  (U.  S.  C.  C,  Ohio.  1900)  One  who  makes  and  offers  for  sale  to  the  pub- 
lic an  article  adapted  for  use  in  a  patented  process,  with  the  intent  and  pur- 
pose that  it  shall  be  so  used,  and  which  is  so  used,  by  purchasers,  is  liable 
■as  a  contributory  infringer.— German- American  Filter  Co.  v.  Loew  Filter  Co., 
103  Fed.  303. 

fp]  (U.  S.  C.  C,  Pa.,  1888)  A  patent  for  a  new  and  improved  mixture  or 
ffrist  for  brewing  purposes,  describing  a  "mixture  or  grist  for  brewing  malt 
liquors,  composed  of  malt  and  cereals  or  grain,  having  the  cellulose  or  integu- 
ments and  germ  or  heart  removed,  the  cereals  and  grain  constituting  from 
25  to  50  per  centum,  by  weight,  of  said  mixture,"  is  not  infringed  by  the 
sale  of  a  manufactured  material  substantially  the  same  as  one  of  the  ingre- 
dients in  the  above  composition,  with  a  recommendation  to  brewers  to  use  it 
in  the  mash  tub  with  the  other  Ingredients  of  such  composition.— Gels  v. 
timber,  30  Fed.  106. 
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(104  Fed.  208.) 

PLTJMMER  et  al  v.  HILLSIDE  COAL  &  IRON  CO.  et  al. 

(Circuit  Court  of  Appeals,  Third  Circuit    June  13.  1900.) 

No.  24. 

L  Mines  and  Minerals— Conveyance  of  Mineral— Severance  from  Surface- 
By  an  instrument  under  seal,  duly  acknowledged  and  recorded,  ant 
owner  of  land  leased  the  same  for  a  term  of  100  years  for  a  fixed  price, 
to'  be  presently  paid,  and  an  annual  rental  of  one  dollar,  the  lease  being 
conditioned  as  follows:  "It  being,  however,  clearly  understood  that  the 
possession  which  the  said  Thomas  [lessee]  acquires  under  this  lease  shall 
extend  only  to  the  use  of  the  leased  premises  as  a  coal  field;  that  is  to 
say,  the  said  Thomas  shall  have  full  right,  power,  and  possession  to  search 
for  coal  anywhere  on  the  leased  premises,  in  any  manner  he  may  think 
proper,  to  raise  the  coal  when  found  from  the  beds*  at  all  times  to  enter 
and  carry  away  the  coal,  *  *  *  and  to  sell  the  same  for  his  own 
benefit  and  profit  *  *  *  These  rights  and  privileges  shall  extend  to  • 
the  heirs  *  *  •  *  and  assigns  of  the  said  Thomas  during  the  term  afore- 
said." The  instrument  further  reserved  the  right  to  the  lessor  and  his 
heirs,  so  long  as  they  resided  on  the  leased  premises,  to  dig  whatever 
coal  they  might  want  for  their  own  use,  "but  not  to  sell,  so  as  to  inter- 
fere with  the  works  of  said  lessee."  Held,  that  such  instrument  was  a 
present  demise,  and,  though  in  terms  a  lease,  operated  not  only  to  work 
a  severance  of  the  surface  of  the  land  from  the  underlying  coal,  but  as  a 
sale  of  the  coal  with  the  right  of  removal  within  100  years,  and  that  after 
such  severance  the  continued  occupation  of  the  surface  of  the  land  by 
the  lessor  and  those  claiming  under  him  did  not  create  title  in  them  to 
the  coal  by  adverse  possession  or  by  limitation. 

2.  Same— Construction— Operation  of  Conveyance. 

The  title  to  the  underlying  coal  having  passed  by  such  instrument  to- 
the  lessee,  the  possession  was  thereafter  referable  to  such  title,  which 
could  only  be  extinguished  by  actual  adverse  possession  distinct  from  pos- 
session of  the  surface.  The  failure  of  the  lessee  to  enter  and  mine  the 
coal  for  any  length  of  time  short  of  the  100  years  would  not  affect  his 
title,  nor  would  it  be  forfeited  to  the  lessor  by  a  failure  to  pay  the  an- 
nual rental  for  a  number  of  years,  in  the  absence  of  any  provision  for 
such  forfeiture  in  the  lease. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western. 
District  of  Pennsylvania. 

S.  B.  Price,  for  plaintiffs  in  error. 
E.  N.  Willard,  for  defendants  in  error. 

Before  DALLAS  and  GRAY,  Circuit  Judges,  and  BRADFORD,. 
District  Judge. 

BRADFORD,  District  Judge.  This  case  is  here  on  a  writ  of  error 
to  the  circuit  court  for  the  Western  district  of  Pennsylvania,  The 
plaintiffs  in  error,  plaintiffs  below,  brought  an  action  of  ejectment 
against  the  defendants  in  error,  to  recover  six-sevenths  of  the  coal 
underlying  about  145  acres  of  land  in  the  borough  of  Blakely  in 
Lackawanna  county,  Pennsylvania.  The  defendants  having  pleaded 
the  general  issue,  the  case  went  to  trial  and  a  verdict  was  by  in- 
struction of  the  court  returned  for  the  defendants  on  which  judgment 
was  duly  rendered.  The  assignments  in  error  are  numerous  and  it 
is  unnecessary  to  consider  them  seriatim.  Both  parties  claim  title- 
through  one  Samuel  Callender,  and  the  plaintiffs  also  assert  title  by 
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virtue  of  alleged  adverse  possession,  abandonment  and  forfeiture^ 
Callender  died  intestate  in  1851  leaving  as  his  heirs  seven  children, 
six  of  whom  in  1881  conveyed  whatever  interest  they  may  have  had 
in  the  coal  in  controversy  to  Edward  E.  Cannon,  whose  alleged  title 
is  claimed  to  be  vested  in  Emma  A.  Plummer,  one  of  the  plaintiffs. 
This  case  does  not  relate  to  the  title  to  the  surface  of  the  land  de- 
scribed in  the  writ  of  ejectment,  but  to  the  title  to  the  coal  underly- 
ing that  land.  Callender  and  Thomas  Meredith  executed  an  instru- 
ment in  writing  under  seal  dated  October  1,  1828,  relating  to  the 
mining  of  coal  underlying  the  whole  or  a  portion  of  the  land  described 
in  the  writ.    It  was  as  follows: 

"This  agreement  made  the  1st  day  of  October,  A.  D.  1828,  between  Samuel 
Callender,  Jr.,  of  the  Township  of  Blakely,  In  the  County  of  Luzerne  and 
State  of  Pennsylvania,  of  the  one  part,  and  Thomas  Meredith,  of  Belmont,  In 
the  County  of  Wayne  and  State  aforesaid,  of  the  other  part,  witnessethr 
That  the  said  Samuel  doth  lease  and  to  farm  let  unto  the  said  Thomas  all 
the  land  that  he  now  holds  or  is  possessed  of  either  by  deed,  article  of  agree- 
ment or  by  any  other  title  in  said  Township  of  Blakely,  County  and  State 
aforesaid,  except  one  hundred  acres  of  land  which  the  said  Samuel  purchased 
of  William  Woodbridge  by  article  of  agreement,  about  one  hundred  acres. 
The  said  land  leased  to  the  said  Thomas  contains  one  hundred  and  thirty 
acres  or  thereabouts,  and  the  lease  is  to  continue  for  one  hundred  years  from 
this  day.  It  being,  however,  clearly  understood  that  the  possession  which 
the  said  Thomas  acquires  under  this  lease  shall  extend  only  to  the  use  of  the 
leased  premises  as  a  coal  field,  that  is  to  say,  the  said  Thomas  shall  have 
full  right,  power  and  possession  to  search  for  coal  anywhere  on  the  leased 
premises  in  any  manner  he  may  think  proper,  to  raise  the  coal  when  found 
from  the  beds,  at  all  times  to  enter  and  carry  away  the  coal  in  wagons,  sleds 
or  other  vehicles,  and  to  sell  the  same  for  his  own  benefit  and  profit.  And 
also  that  he  shall  have  the  right  to  occupy  whatever  land  may  be  useful 
or  necessary  as  coal  yards;  these  rights  and  privileges  shall  extend  to  the 
heirs,  executors,  administrators  and  assigns  of  the  said  Thomas  during  the 
term  aforesaid,  and  also  to  his  and  their  agents,  engineers,  laborers  and  work- 
men. It  is  also  understood  that  in  case  it  shall  be  either  useful  or  necessary 
to  make  roads  of  any  description  through  the  leased  premises  for  the  purpose 
of  transporting  the  coal  to  market  it  may  be  done,  taking  care  to  do  the  least 
possible  damage  to  the  land  or  the  improvements,  and  in  case  it  may  become 
necessary  for  securing  the  full  enjoyment  of  the  premises  aforesaid,  as  a  coal 
field  as  aforesaid,  then  the  said  Samuel  covenants  and  agrees  to  execute 
such  further  writings  as  counsel  learned  in  the  law  may  deem  proper  at  the 
expense  of  the  said  Thomas,  his  executors,  administrators  or  assigns.  And 
the  said  Thomas,  for  himself,  his  heirs,  executors,  administrators  and  assigns- 
covenants,  promises  and  agrees  to  pay  to  the  said  Samuel  on  the  1st  day  of 
August  next  the  sum  of  two  hundred  dollars  in  manner  following:  So  much 
money  as  may  remain  due  for  principal  and  interest  on  a  contract  for  land 
entered  Into  by  the  said  Samuel  with  the  heirs  of  Samuel  Meredith,  deceased, 
on  which  he  now  resides  in  said  Township  of  Blakely,  the  residue  in  cash  and 
also  an  annual  rent  of  one  dollar  payable  on  the  1st  day  of  October  in  each 
and  every  year.  And  in  case  the  coal  on  .the  leased  premises  shall  prove 
extensive  and  abundant  and  of  an  average  thickness  of  ten  feet,  then  the  said 
Thomas  on  these  facts  being  satisfactorily  proved,  agrees  to  pay  to  the 
said  Samuel  the  further  sum  of  one  hundred  dollars.  It  is  also  agreed  that 
the  said  Samuel  or  his  heirs,  so  long  as  they  reside  on  the  leased  premises, 
shall  have  a  right  to  dig  whatever  coal  they  may  want  for  their  own  use.  but 
not  to  sell  so  as  to  interfere  with  the  works  of  said  lessees.  Provided  al- 
ways, nevertheless,  that  the  said  Thomas,  his  heirs,  executors  or  adminis- 
trators, by  endorsing  forty  dollars  on  the  contract  aforesaid,  made  by  the 
8a id  Samuel  with  the  heirs  of  Samuel  Meredith,  deceased,  at  any  time 
previous  to  the  1st  day  of  August  next,  shall  have  full  right  and  authority 
to  declare  this  agreement  and  lease  absolutely  null  and  void  anything  in  this- 
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instrument  of  writing  to'  the  contrary  notwithstanding.  For  the  true  and  faith- 
ful performance  of  the  covenants  in  this  agreement  and  lease  the  parties 
within  named  bind  themselves,  their  heirs  and  administrators,  each  to  the 
other  firmly  by  these  presents.    Witness  our  hands  and  seals,"  etc. 

The  above  instrument  was  duly  acknowledged  and  recorded.  It 
was  not  disputed  at  the  trial  that  the  land  acquired  by  Callender 
from  William  Woodbridge  was  not  in  whole  or  in  part  included  in 
the  land  described  in  the  writ  It  was  admitted  on  both  sides  that 
the  land  on  which  the  coal  in  controversy  is  located  was  part  of  a 
larger  tract  for  which  Edward  London  took  out  a  warrant  dated  Janu- 
ary 27,  1804,  under  which  an  official  survey  was  made  September  8, 
1804,  and  returned  to  the  land  office  March  1, 1808.  The  plaintiffs  claim 
that  at  the  time  of  the  execution  of  the  above  quoted  lease  Callender 
was  not  the  owner  of  all  the  land  described  in  the  writ;  that  from 
twenty  to  twenty-five  acres  thereof  were  not  acquired  by  him  until 
afterwards  and  therefore  were  not  subject  to  the  provisions  of  the 
lease.  The  defendants  on  the  other  hand  contended  that  Callender 
was  at  the  time  of  the  execution  of  the  lease  the  owner  of  all  the 
land  described  in  the  writ.  There  was  evidence  on  both  sides  of 
this  question.  It  appeared  that  Callender  took  title  to  the  whole  or 
-a  portion  of  the  land  so  described  from  Isaac  London,  a  son  of  Ed- 
ward London,  then  deceased,  prior  to  the  execution  of  the  lease. 
Isaac  London  and  his  wife  executed  February  14,  1840,  to  Callender" 
a  deed  duly  acknowledged  purporting  to  convey  to  him  land  including 
the  same  tract  mentioned  in  the  writ.  This  deed  contained  the  fol- 
lowing recital: 

.  "It  being  part  of  a  tract  of  land  claimed  by  Edward  London,  deceased,  and 
becoming  the  property  of  the  said  Isaac  London  of  the  first  part  by  heirship, 
and  surveyed  to  the  party  of  the  second  part  in  the  year  of  our  Lord  1819 
and  possession  given  and  deed  made  out  and  burned  before  recording  by  ac- 
cident." 

There  was  uncontradicted  evidence  that  the  original  deed  from 
Isaac  London  to  Callender  was  burned  in  Callender's  house  which  was 
destroyed  by  fire  in  or  about  1830.  There  was  also  uncontradicted 
evidence  that  the  deed  of  February  14,  1840,  was  written  under  the 
dictation  of  Callender.  Isaac  London  executed  a  lease  under  seal 
bearing  date  October  1, 1828,  to  Meredith  for  the  term  of  one  hundred 
years  from  that  date,  the  general  provisions  of  which  were  similar 
to  those  contained  in  the  above  mentioned  lease  from  Callender  to 
Meredith  bearing  the  same  date.  This  lease  from  London  to  Meredith 
included  all  the  coal  in  any  land  that  London  then  held  or  was 
possessed  of  by  deed,  article  of  agreement  or  by  any  other  title  in 
Blakely  township,  being  about  two  hundred  and  thirty  acres.  This 
lease  was  duly  acknowledged  and  recorded.  The  tenth  assignment 
of  error  is  based  on  the  refusal  of  the  court  to  instruct  the  jury  as 
follows: 

"If  the  jury  believe  the  testimony  of  Stephen  Callender  that  his  father  ob- 
tained possession  of  the  northwesterly  part  of  the  Dolph  lot  in  1833,  and  the 
Dolphs  occupied  or  used  the  lot  prior  to  that  time  from  about  1820,  and  that 
the  coal  under  said  lot  was  not  leased  or  sold  to  Thomas  Meredith  by  either 
Isaac  London  or  Samuel  Callender;  they  may  render  a  verdict  in  favor  of  the 
plaintiffs  for  said  twenty  or  twenty-five  acres  northeast  of  the  Cadwalader 
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In  view  of  the  above  quoted  recital  in  the  deed  of  February  14, 
1840,  from  Isaac  London  and  wife  to  Callender  under  whom  the 
plaintiffs  claim  and  of  the  circumstances  attending  its  preparation 
and  execution,  and  of  the  character  of  the  evidence,  we  think  the 
court  was  justified  in  refusing  to  charge  as  requested.  The  twelfth 
assignment  is  based  on  the  admission  in  evidence  of  the  lease  from 
London  to  Meredith  of  October  1,  1828.  This  assignment  clearly 
cannot  be  sustained.  The  lease  either  did  or  did  not  include  the 
coal  underlying  a  portion  of  the  land  described  in  the  writ  If  it  did, 
it  was  properly  admitted.  If  it  did  not,  its  admission  was  at  most 
harmless  error.  The  case  before  us  largely  turns  on  the  effect  of  the 
lease  of  Callender  to  Meredith  of  Octpber  1,  1828.  It  appeared  from 
the  evidence  that  all  the  rights  which  Meredith  acquired  from  Callen- 
der under  that  lease,  save  in  so  far  as  they  may  have  been  affected 
by  the  considerations  presently  to  be  noticed,  passed  to  and  became 
vested  in  the  defendants  prior  to  the  commencement  of  this  suit. 
The  lease  was  for  the  term  of  one  hundred  years  in  consideration, 
inter  alia,  of  the  payment  of  the  sum  of  two  hundred  dollars,  an 
annual  rent  of  one  dollar  payable  October  1st  in  each  and  every  year, 
and  the  further  sum  of  one  hundred  dollars  "in  case  the  coal  on  the 
leased  premises  shall  prove  extensive  and  abundant  and  of  an  aver- 
age thickness  of  ten  feet."  The  more  material  of  the  remaining 
stipulations  in  the  lease  are  as  follows: 

"It  being,  however,  clearly  understood  that  the.  possession  which  the  said 
Thomas  acquires  under  this  lease  shall  extend  only  to  the  use  of  the  leased 
premises  as  a  coal  field,  that  is  to  say,  the  3aid  Thomas  shall  have  full  right, 
power  and  possession  to  search  for  coal  anywhere  on  the  leased  premises 
in  any  manner  he  may  think  proper,  to  raise  the  coal  when  found  from  the 
beds,  at  all  times  to  enter  and  carry  away  the  coal  in  wagons,  sleds  or  other 
vehicles,  and  to  sell  the  same  for  his  own  benefit  and  profit,  and  also  that  he 
shall  have  the  right  to  occupy  whatever  land  may  be  useful  or  necessary  as 
coal  yards;  these  rights  and  privileges  shall  extend  to  the  heirs,  executors,  ad- 
ministrators and  assigns  of  the  said  Thomas  during  the  term  aforesaid  and 
also  to  his  and  their  agents,  engineers,  laborers  and  workmen.  ■*  *  *  It 
is  also  agreed  that  the  said  Samuel  or  his  heirs,  so  long  as  they  reside  on 
the  leased  premises, '  shall  have  a  right  to  dig  whatever  coal  they  may  want 
for  their  own  use,  but  not  to  sell  so  to  Interfere  with  the  works  of  said  lessees." 

The  lease  contains  words  of  present  demise.  It  is  not  executory, 
as  claimed  by  the  plaintiffs.  It  operated  not  only  to  work  a  sever- 
ance of  the  surface  of  the  land  from  the  underlying  coal,  but  as  a 
sale  of  coal  with  the  right  of  removal  within  one  hundred  years. 
After  such  severance  the  continued  occupation  of  the  surface  of  the 
land  by  Callender  and  those  claiming  under  him  did  not  create  title 
in  them  to  the  coal  by  adverse  possession  or  the  statute  of  limita- 
tions. In  Plummer  v.  Iron  Co.,  160  Pa.  St.  483,  28  Atl.  853,  the  lease 
from  Callender  to  Meredith  of  October  1,  1828,  was  under  considera- 
tion.   The  court  said: 

'This  instrument  contemplates  a  sale  of  the  coal  under  the  leased  premises 
at  a  fixed  price,  to  be  increased  one  hundred  dollars  if  the  quantity  of  coal 
reach  the  proportions  described  in  it.  The  right  of  removal  was  to  be  exer- 
cised within  one  hundred  years.  The  fact  that  the  Instrument  is  in  the  form 
of  a  lease  is  not  material  when  the  character  of  the  transaction  is  apparent. 
*  *  *  A  written  contract,  though  not  under  seal,  granting  the  privilege  of 
digging  all  the  coal  or  ore  on  the  vendor's  land,  is  equivalent  to  a  conveyance 
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■of  the  title  to  the  coal  or  ore  in  fee.  *  *  *  Such  a  conveyance  operates  to 
sever  the  surface  from  the  underlying  stratum  of  coal;  and  after  such  sever- 
ance the  continued  occupancy  of  the  surface  by  the  vendor  is  not  hostile  to  the 
title  of  the  owner  of  the  underlying  estate,  and  will  not  give  title  under  the 
statute  of  limitations." 

In  Kingsley  v.  Iron  Co.,  144  Pa.  St.  613,  23  Atl.  250,  the  lease  from 
London  to  Meredith  of  October  1, 1828,  was  considered  and  the  same 
doctrine  was  laid  down,  the  court,  among  other  things,  saying: 

"Where  a  fair  Interpretation  of  the  written  agreement  shows  that  a  sale 
was  intended  by  the  parties,  and  a  right  to  mine  and  remove  all  the  coal  is 
•conferred  by  it,  in  express  terms  or  by  plain  and  necessary  implication,  it 
will  constitute  a  sale,  notwithstanding  a  term  is  created  within  which  the 
coal  is  to  be  taken  out  We  hoick  that  the  writings  in  this  case  constitute  a 
sale  of  the  coal  to  be  mined  within  the  term  stated  therein." 

In  Plummer  v.  Iron  Co.,  supra,  the  court,  referring  to  the  severance 
of  the  surface  of  land  from  the  underlying  coal,  said: 

"After  such  a  severance,  the  possession  of  the  holder  of  each  estate  is  refer- 
able to  his  title.  The  owner  of  the  surface  can  no  more  extend  the  effect 
-of  his  possession  of  his  own  estate  downward,  than  the  owner  of  the  coal 
stratum  can  extend  his  possession  upward,  so  as  to  give  him  title  to  the  sur- 
face under  the  statute  of  limitations.  The  owner  of  the  surface  can  be  af- 
fected only  by  the  invasion  of  the  surface.  The  owner  of  the  underlying 
stratum  is  not  bound  to  take  notice  of  the  invasion  of  the  estates  that  do  not 
belong  to  him;  but  when  his  own  estate  is  invaded  he  is  bound  to  take  notice. 
The  conclusion  thus  reached  disposes  of  the  title  by  possession  set  up  by  the 
plaintiffs,  and  of  their  right  to  recover  in  this  case.*' 

And  in  Armstrong  v.  Caldwell,  53  Pa.  St.  284,  the  court  said: 

"The  owner  of  the  surface  can  acquire  title  against  the  owner  of  the  min- 
erals underneath  by  no  acts,  or  continuous  series  of  acts,  that  would  not 
give  title  to  a  stranger.  If  the  owner  of  a  coal  mine  is  not  in  actual  posses- 
sion, and  the  owner  of  the  surface,  or  any  other  person  digs  pits  or  drives 
adits  into  the  minerals  and  carries  on  mining  operations  there  continuously 
for  the  statutory  period,  adversely  to  the  right  of  any  other,  he  may  acquire 
a  right  In  such  a  case  he  takes  actual  possession  of  the  entire  body  of  min- 
erals in  the  tract  of  land." 

There  is  nothing  in  the  case  to  show  that  Callender  opened  and 
continuously  worked  the  coal  underlying  the  land  described  in  the 
writ  adversely  to  Meredith  and  those  claiming  under  him  for  the 
statutory  period  in  such  manner  as  to  create  title  by  adverse  posses- 
sion. Callender  excepted  and  reserved  to  himself  and  his  heirs  so 
long  as  they  should  reside  on  the  premises  "a  right  to  dig  whatever 
<joal  they  may  want  for  their  own  use,  but  not  to  sell  so  as  to  inter- 
fere with  the  works  of  said  lessees."  Callender  and  his  heirs  from 
time  to  time  exercised  this  right  for  their  domestic  purposes.  On 
one  or  two  occasions  this  right  may  have  been  exceeded,  but  the  evi- 
dence wholly  fails  to  show  that  Callender  or  his  heirs  so  removed  coal 
from  the  premises  as  to  acquire  title  to  the  coal  in  place  by  adverse 
possession  as  against  Meredith  and  those  claiming  under  him.  The 
plaintiffs  contend  that  whatever  rights  Meredith  or  those  claiming 
under  him  had  were  forfeited  through  non-payment  of  rent  reserved 
by  the  lease  after  October- 1,  1849,  and  of  the  additional  sum  of  one 
hundred  dollars  agreed  to  be  paid  "in  case  the  coal  on  the  leased 
premises  shall  prove  extensive  and  abundant  and  of  an  average  thick- 
ness of  ten  feet."    In  or  about  1890  the  defendants  ascertained  that 
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the  amount  of  such  coal  satisfied  the  above  requirement.  The  lease 
contained  no  clause  authorizing  its  forfeiture  for  such  non-payment 
and  in  the  absence  of  such  a  provision  we  cannot  hold  that  a  for- 
feiture occurred.  The  plaintiffs  and  those  under  whom  they  claim 
might  by  a  proper  remedy  have  enforced  payment  of  rent  in  arrear 
and  of  the  one  hundred  dollars.  But  this  point  is  not  before  us  for 
decision.  The  plaintiffs  further  contend  that  there  was  evidence 
tending  to  show  abandonment  of  the  rights  of  Meredith  and  those 
claiming  under  him  which  should  have  been  left  to  the  jury,  arising 
not  only  from  the  non-payment  of  rent  and  the  one  hundred  dollars 
above  mentioned,  but  from  their  omission  until  a  short  time  before 
the  commencement  of  this  action  to  open  and  work  the  coal  under- 
lying the  lands  described  in  the  writ.  This  contention  cannot  be 
sustained.  We  think  the  learned  judge  below  was  right  in  holding  as 
matter  of  law  that  these  facts  were  insufficient  to  justify  the  finding 
by  the  jury  of  abandonment.  The  rights  of  Meredith  and  those 
claiming  under  him  were  not  merely  inchoate,  conditional  or  contin- 
gent. They  had  a  vested  right  in  the  underlying  coal  and  an  estate 
therein.  That  right  or  estate,  save  by  release  or  other  proper  con- 
veyance or  by  adverse  possession,  could  not  be  terminated  during  the 
term  of  one  hundred  years  specified  in  the  lease.  As  was  said  in 
Plummer  v.  Iron  Co.,  supra,  "all  idea  of  haste  in  development  or 
operating  is  excluded  by  the  terms  of  the  instrument,  and  the  time 
for  commencing  the  work  of  mining  is  left  to  the  discretion  of  the 
lessee."  The  same  doctrine  was  recognized  in  Armstrong  v.  Cald- 
well, supra,  where  the  court  said : 

"Nor  does  the  owner  of  the  minerals  lose  his  right  or  his  possession  by  any 
length  of  non-user.  *  *  *  Neglect  of  the  grantee  to  enter,  as  we  have 
seen,  did  not  interfere  with  his  right,  or  raise  any  presumption  against  it. 
Having  the  title,  the  possession  was  presumptively  in  him,  or  those  holding 
under  him;  and  the  burden  was  on  the  plaintiff  to  show  that  he,  or  his  father 
under  whom  he  claimed,  had  taken  and  maintained  that  adverse,  continued, 
notorious  and  hostile  possession  which  is  essential  to  bar  an  owner's  right. 
*  *  *  But  such  possession  must  be  distinct  from  that  of  the  surface.  It 
is  unaided  by  surface  rights  or  surface  occupancy." 

This  action  was  not  brought  to  enforce  the  payment  of  the  rent 
in  arrear  and  the  one  hundred  dollars;  nor  is  it  necessary  to  deter- 
mine whether  it  would  lie  for  that  purpose.  The  plaintiffs  de- 
clined the  tender  in  July,  1890,  of  the  unpaid  rent  reserved  under 
the  lease  from  Callender  to  Meredith  as  follows: 

"July  18,  1890.  We  decline  to  accept  above  tender;  the  instruments  and 
rights  under  it  having  been  abandoned,  and  claim  said  contract  is  outlawed. 
The  party  of  the  second  part,  or  Meredith,  has  not  complied  with  the  cov- 
enants, express  or  implied,  never  took  possession  or  exercised  any  right  there- 
under." 

It  is  evident  that  this  action  was  not  brought  to  enforce  any  rights 
under  the  lease,  but  was  instituted  and  prosecuted  in  hostility  to 
rights  claimed  by  the  defendants  thereunder.  Its  object  is  to  recover 
possession  of  the  coal,  and  not  of  rent  or  purchase  money.  For  the 
reasons  above  given  and  without  taking  up  the  assignments  of  error 
in  detail  we  are  satisfied  that  none  of  the  latter  can  be  sustained. 

The  judgment  of  the  circuit  court  is  affirmed  with  cobts. 
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(104  Fed.  214.) 

GALE  v.  CHASE  NAT.  BANK. 

(Circuit  Court  of  Appeals,  Second  Circuit.    July  5,  1900.) 

No.  156. 

1.  Banks— Powers  of  Cashier— Certification  of  Check  Drawn  by  Himself. 

The  cashier  of  a  bank  has  no  authority,  by  virtue  of  his  office,  to  bind 
the  bank  by  a  certification  of  his  own  individual  check  drawn  thereon; 
and,  as  in  this  case  he  had  neither  real  nor  apparent,  authority,  the  cer- 
tification was  Invalid. 

2.  Payment— Money  Obtained  Illegally— Rfco very  by  Owner. 

A  creditor  who  receives  payment  of  his  debt  in  money  in  due  course  of 
business,  and  in  good  faith,  cannot  be  required  to  repay  the  money  to  one 
from  whom  the  debtor  illegally  obtained  it. 
8.  Banks  —  Powers  of  Cashier  —  Draft  Issued  in  Payment  of  Individual 
Debt. 

The  cashier  of  a  bank,  as  such,  has  no  authority  to  issue  cashier's  drafts 
to  his  own  order  in  payment  of  his  individual  debts,  and  a  creditor  accept- 
ing a  draft  so  drawn  takes  the  risk  of  such  lack  of  authority. 
4.  Same— Evidence  to  Establish  Implied  Authority. 

To  warrant  a  finding  that  the  cashier  of  a  bank  had  implied  authority  to 
issue  cashier's  drafts  to  his  own  order  in  payment  of  his  individual  debts, 
such  as  will  bind  the  bank  and  protect  a  creditor  in  accepting  a  draft  so 
drawn  for  a  sum  so  large  as  to  be  out  of  the  usual  line  of  conduct  in  the 
banking  business,  a  settled  course  of  business  must  be  shown,  by  which  he 
was  permitted,  with  the  acquiescence  of  the  directors,  to  exercise  such 
authority  during  a  series  of  years  or  in  numerous  transactions;  and  evi- 
dence that  he  had  drawn  not  exceeding  nine  drafts  in  all  in  payment  of 
his  own  debts,  only  four  of  which  were  to  his  own  order,  and  all  of 
which  were  issued  within  the  preceding  six  months,  is  insufficient 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

E.  B.  Whitney,  for  plaintiff  in  error. 
George  A.  Strong,  for  defendant  in  error. 

Before  WALLACE,  LACOMBE,  and  SHIPMAN,  Circuit  Judges. 

SHDPMAN,  Circuit  Judge.  Gale,  as  receiver  of  the  Elmira  Na- 
tional Bank,  which  became  insolvent  in  May,  1893,  brought  in  the  cir- 
cuit court  for  the  Southern  district  of  New  York  an  action  at  law 
against  the  Chase  National  Bank,  a  national  banking  association 
established  in  the  city  of  New  York,  upon  the  cause  hereinafter 
stated,  which  action  resulted  in  a  verdict  of  the  jury  for  the  defend- 
ant. This  writ  of  error  was  brought  by  the  plaintiff  below  to  review 
the  judgment  which  was  entered  upon  the  verdict.  The  transaction 
between  the  Elmira  Bank  and  the  defendant  was,  as  stated  in  the 
charge  of  the  presiding  judge,  as  follows: 

"Mr.  J.  J.  Bush  was  the  cashier  of  the  Elmira  National  Bank.  He  had  bor- 
rowed money  of  the  Chase  National  Bank,  and  given  his  note  for  $25,000, 
payable  at  the  Chase  National  Bank,  and  secured  by  the  stock  of  the  Elmira 
National  Bank.  This  note  had  been  reduced  by  payments  to  $15,000.  On  the 
4th  day  of  May,  1893,  the  officers  of  the  Chase  National  Bank  telephoned  to 
Bush  that  his  collateral  was  unsatisfactory,  and  asked  him  to  come  down 
and  settle  the  matter  up.  Mr.  Bush  came  in  response  to  this  telephone  mes- 
sage on  the  morning  of  May  5,  1893,  bringing  with  him  $8,000  in  money  and 
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a  draft  of  the  Elmira  Bank  on  the  Quaker  City  Bank  of  Philadelphia  for 
$7,000,  which  was  originally  made  either  to  the  order  of  Bush  individually  or 
as  cashier.  *  *  *  Bush  said  that  with  this  money  and  draft  he  wished 
to  take  up  his  $15,000  note.  Mr.  Porter,  the  vice  president  of  the  bank,  ob- 
jected to  the  $7,000  draft  on  Philadelphia,  as  there  was  some  considerable  de- 
lay with  collections  from  Philadelphia,  something  of  a  panic  in  the  money 
market,  and  some  uncertainty  about  collections  from  Philadelphia  banks.  He 
said  that,  as  they  wanted  to  use  funds,  and  Philadelphia  funds  were  not  avail- 
able to  pay  this  loan,  which  was  payable  at  the  Chase  National  Bank,  and 
therefore  payable  in  New  York  funds,  a  different  arrangement  should  be  made. 
Mr.  Porter  asked  Mr.  Bush  if  he  had  a  personal  account  with  the  Elmira  Na- 
tional Bank,  and  he  said  he  had.  Porter  then  suggested  to  him  that  he  (Bush) 
should  put  the  money  to  the  credit  of  the  Elmira  National  Bank,  and  the  $7,000 
draft  in  its  collection  account  and  make  a  personal  draft  for  $15,012.50,  the 
amount  of  the  note  and  interest,  on  the  Elmira  Bank,  payable  at  the  Chase 
National  Bank,  so  that  it  would  be  in  few  York  funds.  Mr.  Voorhees,  one  of 
the  clerks  in  the  Chase  National  Bank,  then  brought  the  form  which  Is  ordi- 
narily used  in  making  such  a  draft;  and  Mr.  Porter  made  it  out,  and  Bush 
signed  it  individually  as  maker,  and  certified  and  accepted  it  as  cashier,  and 
left  the  $7,000  draft  and  the  money." 

Whether  the  $7,000  draft  was  originally  made  to  the  order  of  Bush 
as  cashier  was  a  matter  in  dispute.  Bush  testified  that  it  was  so 
drawn.  Porter  testified  that,  when  Bush  indorsed  the  draft  as  cash- 
ier, he  called  Bush's  attention  to  the  fact  that  it  was  made  payable 
to  him  individually,  whereupon  he  added  "Cashier"  to  his  name  as 
payee.  The  plaintiff  is  of  opinion  that  the  question,  whether  or  not 
actually  decided  by  the  jury,  must  be  regarded  as  settled  by  the  ver- 
dict in  favor  of  the  defendant's  version  of  the  transaction.  The  check 
for  115,012.50  was  immediately  charged  to  the  Elmira  Bank,  and  the 
currency  was  credited  to  it.  The  $7,000  Quaker  City  draft  was 
nominally  taken  for  collection,  and  was  collected  and  credited  to  the 
Elmira  Bank  on  May  8th.  The  note  and  collateral  were  left  with  the 
defendant.  No  notice  of  the  transaction  was  given  by  Porter  to  the 
Elmira  Bank,  but  the  charge  of  f  15,012.50  appeared  on  the  defend- 
ant's account  rendered  June  6,  1893,  to  the  receiver,  who  brought  the 
suit  to  recover  that  amount.  The  $8,000  in  currency  were  embezzled 
by  Bush  from  the  Elmira  Bank,  and  the  use  of  the  f 7,000  draft  was 
also  an  embezzlement.  His  account  with  the  bank  on  May  4th  was 
overdrawn.  If  the  transaction  rested  entirely  upon  the  fact  that 
Porter  received  this  certified  check  for  $15,012.50  in  payment  and  dis- 
charge of  Bush's  individual  debt,  there  would  be  no  doubt  as  to  the 
illegal  character  of  the  transaction,  and  of  its  invalidity  as  against  the 
Elmira  Bank.  Porter  took  in  payment  of  Bush's  debt  his  individual 
check  upon  the  Elmira  Bank,  payable  at  the  Chase  Bank,  which  was 
certified  by  Bush  as  cashier;  the  certification  being  in  violation  of 
section  5208  of  the  Revised  Statutes.  The  trial  judge  charged  that 
there  was  no  evidence  tending  to  show  that  Bush  had  any  real  or 
apparent  authority  for  the  certification,  or  to  make  the  check  payable 
at  the  office  of  the  defendant.  The  certification  was  invalid  because 
it  was  the  certification  of  the  cashier's  individual  check,  given  and  re- 
ceived for  his  individual  benefit,  with  no  authority  either  to  certify  it, 
or  to  make  it  payable  elsewhere  than  at  the  office  of  the  Elmira  Bank. 
The  validity  of  the  certification  by  the  president  or  cashier  of  a  bank 
of  his  individual  check  was  examined  by  Chief  Justice  Selden  in 
Claflin  v.  Bank,  25  N.  Y.  293, — a  well-known  case,  in  which  it  was 
43  C.O.A.-32 
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beld  that  the  acceptance  or  the  certification  of  the  president's  indi- 
vidual check  bj  the  president  was  void,  irrespective  of  the  question 
whether  he  had  funds  in  the  bank  to  meet  it;  for  he  could  not  act  in 
regard  to  the  same  check  in  two  capacities, — both  as  drawer  and  as 
agent  to  bind  the  bank  to  its  payment.  While  this  is  true,  yet,  if 
Bush  had,  at  the  time  when  this  unauthorized  and  therefore  void 
certification  was  made,  deposited  with  the  defendant  an  equal  amount 
of  his  own  funds  to  meet  the  check,  the  Elmira  Bank,  having  lost  noth- 
ing by  the  transaction,  could  not  recover  the  amount  of  the  deposit 
from  the  defendant.  In  that  case  Bush  would  have  deposited 
115,012.50  of  his  own  funds  to  the  credit  of  the  Elmira  Bank,  and 
have  drawn  the  same  amount  to  pay  his  note  to  the  Chase  Bank,— 
a  transaction  which,  while  it  would  have  been  irregular,  would  not 
have  injured  the  Elmira  Bank.  The  real  defense  is  not  that  the  certi- 
fied check  created  a  liability  against  the  Elmira  Bank,  or  that  either 
the  money  or  the  $ 7,000  draft  was  the  property  of  Bush,  but  that  the 
transaction  was,  though  in  form  a  payment  by  certified  check,  ac- 
tually a  payment  of  the  face  of  the  note  with  the  currency  and  the 
Quaker  City  draft,  and  that  the  money  could  not  be  recovered,  al- 
though stolen  by  Bush  from  the  Elmira  Bank,  because  received  by 
the  defendant  in  good  faith,  and  that  the  amount  of  the  draft  could 
not  be  recovered,  because  Bush  had  implied  authority  to  use  cashier's 
drafts  to  his  own  order  in  payment  of  his  individual  debts.  The 
money  was,  without  question,  taken  by  Bush  from  the  vault  of  the 
Elmira  Bank  without  authority,  and  was  its  property;  but  if  received 
by  the  defendant  in  due  course  of  business,  in  good  faith,  and  for  the 
payment  of  a  valid  debt,  the  defendant  is  not  subjected  to  the  risk 
of  repavment  to  the  person  from  whom  it  was  illegally  obtained. 
Stephens  v.  Board,  79  N.  Y.  187;  Holly  v.  Society,  34  C.  C.  A.  649,  92 
Fed.  745. 

The  remaining  question  in  the  case  was  in  regard  to  the  authority 
of  Bush  to  draw  a  cashier's  draft  for  |7,000  upon  the  Quaker  City 
Bank  to  his  own  order  in  payment  of  his  own  individual  debt,  and 
thus  embezzle  the  funds  of  the  Elmira  Bank.  The  question  turned, 
not  upon  an  express  authority  on  the  part  of  Bush,  but  upon  an  im- 
plied authority,  which  was  to  be  inferred  from  the  alleged  acquies- 
cence of  the  Elmira  Bank  in  his  prior  assumption  of  authority.  That, 
in  the  absence  of  any  authority  in  a  cashier  to  draw  cashier- s  drafts 
to  his  own  order  in  payment  of  his  individual  debts,  the  person  who 
receives  such  a  draft  in  payment  of  the  cashier's  individual  debt  takes 
the  risk  of  being  obliged  to  repay  the  draft  to  the  bank,  was  not  de- 
nied. Bank  of  New  York  Nat.  Banking  Ass'n  v.  American  Dock  &  T. 
Co.,  143  N.  Y.  559,  38  N.  E.  301;  Hanover  Nat.  Bank  v.  Same,  148 
N.  Y.  612,  43  N.  E.  72;  Corn  Exchange  Bank  v.  Same,  149  N.  Y.  174, 
43  N.  E.  915;  Anderson  v.  Kissam  (C.  C.)  35  Fed.  699;  Lamson  v. 
Beard,  36  C.  C.  A.  56,  94  Fed.  30.  The  cases  proceed  upon  the  line  of 
reasoning  in  the  Clatlin  Case,  supra,  and,  therefore,  if  a  cashier  has 
no  authority  to  issue  a  cashier's  draft  to  his  own  order  in  payment  of 
his  own  debt,  the  creditor  who  receives  such  a  draft  in  payment 
"takes  the  risk"  of  the  cashier's  lack  of  authority,  although  he  may 
have  had  individual  funds  upon  deposit.    If  the  cashier  had  express 
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authority  to  issue  cashier's  drafts  to  his  own  order  upon  the  same 
terms  upon  which  he  could  issue  them  to  an  individual  (that  is,  upon 
payment  therefor),  two  New  York  cases  hold  that  the  creditor  is 
justified  in  receiving  such  a  draft,  although  it  was  issued  fraudulent- 
ly. Goshen  Nat.  Bank  v.  State,  141  N.  Y.  379,  36  N.  E.  316;  Hanover 
Nat.  Bank  Case,  supra.  The  trial  judge  charged  in  accordance  with 
these  general  propositions,  and  said: 

"But  this  general  authority  as  such  general  agent  of  the  bank  to  draw 
drafts  or  checks  on  the  bank  in  the  conduct  of  its  business  does  not,  by  itself, 
permit  him  to  draw  such  drafts  or  checks  in  payment  of  his  personal  debts, 
or  to  raise  money  for  the  transaction  of  his  personal  business.  Where,  there- 
fore, as  in  this  case,  he  draws  a  draft  or  check  on  the  bank,  payable  to  his 
own  order,  and  for  his  individual  debt,  the  party  acting  thereon  takes  the  risk 
that  the  agent  or  the  cashier  may  act  without  authority  to  do  so.  But  If  it 
appears  that  the  agent  had  repeatedly  done  such  acts  on  previous  occasions, 
and  that  such  acts  had  been  ratified,  and  not  repudiated,  by  the  officers  of  the 
corporation,  then,  providing  such  acts  have  been  done  for  a  period  sufficiently 
long  to  establish  a  settled  course  of  business,  it  may  be  Inferred,  from  the 
general  manner  in  which  they  have  been  done,  that  such  acts  were  known,  or 
ought  to  have  been  known,  by  the  directors,  and  that  the  cashier  had  author- 
ity to  do  such  acts.  If  that  be  shown,  the  bank  is  liable.  The  authority  to 
make  such  personal  use  of  the  funds  of  the  bank  may  be  shown,  therefore,  by 
the  long-continued  doing  of  such  acts  under  such  circumstances  as  warrant  the 
inference  that  the  acts  were  known  and  authorized  by  said  bank;  that  is, 
the  authority  of  the  cashier  may  be  inferred  from  the  power  he  was  accus- 
tomed to  exercise  without  the  dissent  of  the  bank,  and  with  its  acquiescence." 

He  further  charged: 

"If  you  find  that  Bush  had  no  implied  authority  to  use  the  funds  of  the 
bank  in  this  way,  then  your  verdict  as  to  the  $7,000  and  interest  should  be 
for.the  plaintiff." 

The  charge  upon  this  point  was  in  accordance  with  the  views  of  the 
supreme  court,  as  expressed  in  Martin  v.  Webb,  110  U.  8.  7,  3  Sup. 
Ct.  428,  28  L.  Ed.  49,  in  which  it  is  said  that  the  authority  of  a  cash- 
ier "may  be  inferred  from  the  general  manner  in  which,  for  a  period 
sufficiently  long  to  establish  a  settled  course  of  business,  he  has  been 
allowed,  without  interference,  to  conduct  the  affairs  of  the  bank.  It 
may  be  implied  from  the  conduct  or  acquiescence  of  the  corporation, 
as  represented  by  the  board  of  directors.  .  When,  during  a  series  of 
years,  or  in  numerous  business  transactions,  he  has  been  permitted, 
without  objection,  and  in  his  official  capacity,  to  pursue  a  particular 
course  of  conduct,  it  may  be  presumed,  as  between  the  bank  and  those 
who  in  good  faith  deal  with  it  upon  the  basis  of  his  authority  to 
represent  the  corporation,  that  he  has  acted  in  conformity  with  in- 
structions received  from  those  who  have  the  right  to  control  its  opera- 
tions." The  authority  is  to  be  implied  from  the  acquiescence  of  the 
directors  in  permitting  the  officer,  during  a  series  of  years  or  in  numer- 
ous business  transactions,  to  pursue  a  particular  course  of  conduct; 
and  their  acquiescence  is  derived  from  their  actual  knowledge,  or 
from  what  should  have  been  their  knowledge,  of  the  conduct  or  course 
of  business  of  the  officer.  In  a  case  of  this  sort,  in  which  a  cashier's 
use  of  the  bank's  funds,  and  assumption  of  authority  to  use  the  bank's 
name  for  his  individual  benefit,  was  so  much  out  of  the  line  of  the 
ordinary  conduct  of  a  cashier  that  it  would  seem  that  its  unusual 
boldness  would  have  prevented  him  from  making  the  attempt,  we  are 
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of  opinion  that  clear  proof  should  be  required  to  satisfy  a  iury  that 
the  directors  had,  by  their  long  or  frequent  acquiescence  or  laches, 
permitted  him  to  exercise  authority  which  directly  leads  to  embezzle- 
ment. A  defendant  cannot  be  permitted  to  shield  itself  under  the 
implied  authority  of  a  cashier  to  embezzle  the  funds  of  the  bank, 
without  clear  and  satisfactory  proof  that  such  implied  authority 
existed.  The  question  upon  this  part  of  the  case  is  whether  there 
was  adequate  evidence  upon  which  the  fact  of  implied  authority  could 
be  affirmatively  found;  for,  unless  it  could  be  affirmatively  found,  the 
draft  was  upon  its  face  no  protection  to  the  defendant.  The  form 
of  procedure  by  which  it  was  received,  nominally  for  collection  for 
the  Elmira  Bank,  and  really,  when  collected,  in  part  payment  of 
Bush's  note,  was  no  protection.  It  was  proved  that  in  1892  Bush,  as 
cashier,  drew  three  checks,  amounting  to  $1,000  in  all,  upon  the 
National  Bank  of  North  America,  in  favor  of  himself,  individually. 
It  does  not  appear  whether  on  these  occasions  his  account  with  the 
Elmira  Bank  was  overdrawn.  In  1893  he,  as  cashier,  drew  drafts 
upon  the  defendant  as  follows:  One  for  $ 77.50,  to  his  own  order,  in 
payment  of  interest  upon  his  note  for  $ 25,000;  one  for  |500  to  the 
order  of  a  life  insurance  company;  one  to  order  of  the  defendant  for 
177.50,  for  interest;  one  for  $300  in  favor  of  the  Central  Trust  Com- 
pany; and  one  for  $75  to  the  order  of  the  defendant,  for  interest. 
The  life  insurance  company  and  the  Central  Trust  Company  were 
creditors  of  Bush.  In  1893  he  drew  a  cashier's  draft  for  $600  upon 
the  Hide  &  Leather  Bank  to  the  order  of  M.  L.  Grieder,  an  individual 
creditor.  In  1893  he  drew  a  check  upon  his  personal  account  in  the 
Elmira  Bank  for  $250  to  pay  for  drafts  upon  some  other  bank,  but 
by  whom  the  drafts  were  signed  does  not  appear;  and  in  1893  he 
drew  a  check  upon  his  personal  account  in  the  Elmira  Bank  for  $90 
to  pay  for  a  draft  upon  the  Hide  &  Leather  Bank.  Who  signed  the 
draft  does  not  appear.  The  assistant  cashier  was  in  the  habit  of 
signing  drafts  upon  correspondent  banks.  In  March,  1893,  he  drew 
two  cashier's  drafts  upon  the  defendant  for  $228.50  to  the  order  of 
H.  K.  Bush  Brown,  his  brother,  as  a  loan  to  him,  and  a  cashier's  draft 
upon  the  defendant  to  the  order  of  one  Jenkins  for  $257.50,  also  a» 
a  loan  to  his  brother.  He  paid  for  these  drafts  by  his  personal  check 
upon  an  overdrawn  account;  and  in  May,  1893,  he  drew  a  cashier's 
draft  upon  the  Quaker  City  Bank  for  $100  to  the  order  of  his  brother, 
which  was  also  a  loan,  but  paid  by  his  own  personal  check  upon  hi» 
overdrawn  Elmira  Bank  account.  It  thus  appears  that  in  1892  three 
cashier's  checks  were  drawn  to  the  order  of  Bush  upon  the  Bank  of 
North  America  for  $1,000  in  all,  and  in  1893  one  cashier's  draft  for 
$77.50  was  drawn  upon  the  defendant  to  the  order  of  Bush,  and  two- 
cashier's  drafts  were  drawn  upon  the  defendant  to  its  order, — one  for 
$75,  and  the  other  for  $77.50.  In  the  same  year  three  drafts  were 
drawn  by  Bush,  as  cashier,  upon  correspondent  banks,  for  $1,400,  to- 
the  order  of  his  creditors.  The  cashier's  drafts,  not  known  to  have 
been  drawn  by  Bush,  were  not  material  to  this  issue;  and  we  do  not 
regard  the  drafts  drawn  in  favor  of  Brown  or  Jenkins  as  of  im- 
portance, because  the  question  is  in  regard  to  Bush's  course  of*  busi- 
ness, which  was  known,  or  ought  to  have  been  known,  by  the  direct- 
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ors  of  the  bank.  The  argument  of  the  defendant  is  that,  if  the  audit- 
ing committee  had  searched  the  history  of  the  Brown  and  Jenkins 
-drafts,  it  would  have  been  discovered  that  they  were  loans  by  Bush 
or  by  the  bank  to  Brown,  which  had  been  paid  by  Bush's  personal 
checks.  These  drafts  were  on  their  faces  apparently  the  ordinary 
cashier's  drafts  in  favor  of  a  third  person,  which  are  constantly  issued 
to  a  depositor  or  to  a  purchaser.  An  auditing  committee  is  not  re- 
squired  to  search  into  the  history  of  each  draft  of  that  class,  beyond 
the  fact  that  payment  has  been  made  therefor.  This  course  of  con- 
duct, from  which  implied  authority  is  to  be  inferred,  began  in  Octo- 
ber, 1892,  and  ended  in  May,  1893,  and  consisted  of  nine  drafts,  five 
of  them  to  the  order  of  creditors,  all  amounting  to  f  2,630.  This  evi- 
dence is  very  far  from  being  adequate  to  show  a  settled  course  of 
business  "during  a  series  of  years,"  or  "in  numerous  business  transac- 
tions," whereby  Bush  was  permitted  to  draw  cashier's  drafts  to  his 
own  order,  and  use  the  funds  of  the  bank  for  his  own  personal  bene- 
fit. It  is  too  weak  to  establish  an  implied  authority  to  do  the  thing 
which  Bush  boldly  undertook  to  do  by  a  misuse  of  his  position  and 
opportunity  as  cashier.  There  was  no  evidence  in  the  case  that 
Porter  did  in  fact  rely  and  act  upon  this  supposed  course  of  conduct 
of  Bush,  and  therefore  no  estoppel  in  pais  was  created  upon  the 
plaintiff,  as  the  representative  of  the  Elmira  Bank.  Bloomfield  v. 
llank,  121  U.  S.  125,  7  Sup.  Ct.  865,  30  L.  Ed.  923. 

The  plaintiff  requested  the  court  to  direct  the  jury  to  find  a  ver- 
dict for  the  plaintiff  in  at  least  the  sum  of  f  7,000  and  interest.  The 
court  refused  to  charge  as  requested,  to  which  refusal  the  plaintiff 
-excepted.  Upon  the  evidence  in  the  case,  a  verdict  should  have  been 
directed  in  favor  of  the  plaintiff  to  recover  $ 7,000  and  interest,  in  the 
^event  of  a  finding  by  the  jury  that  he  was  not  entitled  to  the  entire 
*um  in  controversy.  The  judgment  is  reversed,  with  costs,  and  the 
case  is  remanded  to  the  circuit  court,  with  instructions  to  set  aside 
the  verdict  and  order  a  new  trial. 


(104  Fed.  219.) 
•   RAYMOND   v.    COLTON. 
(Circuit  Court  of  Appeals,  Second  Circuit    July  25,  1900.) 
No.  151. 

1.  Statute  of  Frauds— Sales— Barter  and  Exchange. 

The  statute  of  frauds,  requiring  some  part  of  goods  purchased  to  be  de- 
livered or  some  part  of  the  purchase  money  to  be  paid  to  render  a  sale 
valid,  where  no  memorandum  in  writing  is  made,  is  applicable  to  a  case 
of  barter  and  exchange;  each  party  in  such  case  being  both  a  buyer  and 
a  seller. 

2.  Same— Part  Payment  of  Price. 

Under  the  statute  of  frauds  of  New  York,  which  provides  that  a  con- 
tract for  the  sale  of  goods,  where  no  note  or  memorandum  in  writing  is 
made,  shall  be  void  unless  the  buyer  shaU  receive  some  part  of  the  goods, 
or  "shall  at  the  time  pay  some  part  of  the  purchase  money,"  as  construed 
by  the  courts  of  the  state,  in  order  that  the  receipt  by  the  seller  of  a  part 
of  the  consideration  for  goods  sold,  after  the  time  when  a  verbal  agree- 
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ment  for  the  sale  was  originally  made,  shall  render  the  contract  valid,  the 
payment  must  have  been  made  for  the  expressed  purpose  of  complying 
with  the  statute,  or  there  must  have  been  at  the  time  a  restatement  or 
reaffirmance  of  the  contract. 

8.  Same. 

Plaintiff  and  defendant  were  the  owners  of  all  but  5  of  the  2,500  shares 
of  a  joint-stock  mercantile  company,  of  which  plaintiff  was  vice  presi- 
dent and  general  manager  and  a  director,  while  his  father  was  also  a 
director,  and  his  brother  the  manager  of  the  company's  business  in  Japan. 
Plaintiff  owned  one-fourth  of  the  stock,  which  was  pledged  to  defendant 
to  secure  an  indebtedness;  defendant  being  the  owner  of  the  remainder 
of  the  stock.  The  parties  made  an  oral  agreement  that  plaintiff  should 
"get  out"  of  the  business,  and  he  and  his  relatives  should  resign  their 
positions,  in  consideration  of  which  he  should  receive  one-fourth  of  the 
goods  owned  by  the  company,  after  deducting  the  amount  of  his  indebted- 
ness to  defendant.  After  this  agreement  there  was  talk  of  a  different 
arrangement,  and  several  days  passed,  when  plaintiff  delivered  to  defend- 
ant the  resignation  of  himself  and  brother;  stating  that  it  was  in  ful- 
fillment of  the  agreement.  These  were  accepted  by  defendant,  and  plain- 
tiff subsequently  brought  suit  to  compel  delivery  of  the  goods.  Held  that, 
in  legal  effect,  the  contract  was  one  for  the  exchange  of  plaintiff's  shares 
of  stock  for  the  goods,  and  that,  regarding  plaintiff  as  a  buyer  and  the 
resignations  as  a  part  of  the  consideration  to  be  paid,  there  was  no 
such  restatement  or  reaffirmance  of  the  contract  at  the  time  of  their  de- 
livery as  to  render  the  payment  one  made  "at  the  time,"  which  would 
validate  the  contract  under  the  New  York  statute  of  frauds;  defendant, 
regarded  also  as  a  buyer  of  plaintiff's  shares,  having  neither  received  any 
part  of  the  goods  nor  paid  any  part  of  the  price.  Shipman,  Circuit 
Judge,  dissenting. 

4.  Contract— Validity— Public  Policy. 

A  contract  by  which  a  shareholder  and  officer  of  a  joint-stock  associa- 
tion agreed  to  resign  his  office  and  sell  his  stock  to  another  shareholder,  re- 
ceiving payment  in  goods  belonging  to  the  association,  while  ordinarily 
it  would  be  void,  as  against  public  policy  and  a  violation  of  trust  to- 
wards the  association,  cannot  be  so  regarded  as  between  the  parties, 
where  they  are  the  principal  beneficial  owners  of  the  association,  although 
there  be  one  or  more  minor  holders  of  stock,  each  of  whom  is  liable  for 
all  the  debts  of  the  association,  who  do  not  consent  and  have  no  knowl- 
edge of  the  transaction.    Thomas,  District  Judge,  dissenting. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

E.  C.  James,  for  plaintiff  in  error. 

A.  Walker  Otis,  for  defendant  in  error. 

Before  WALLACE  and  SHIPMAN,  Circuit  Judges,  and  THOMAS, 
District  Judge. 

WALLACE,  Circuit  Judge.  This  is  a  writ  of  error  by  the  defend- 
ant in  the  court  below  to  review  a  judgment  for  the  plaintiff  entered 
upon  the  verdict  of  a  jury.    The  jury  found  a  verdict  for  f  160,000. 

The  action  was  brought  to  recover  damages  for  the  breach  of  an 
agreement  by  the  defendant  to  purchase  the  interest  of  the  plaintiff 
in  A.  A.  Vantine  &  Co.,  a  joint-stock  mercantile  association  created 
under  the  statutes  of  New  York.  Laws  1894,  c.  235.  The  principal 
assignments  of  error  present  the  question  whether  the  contract  wa9- 
void  under  the  statute  of  frauds,  or  because  it  involved  a  breach  of  the 
trust  duties  of  the  parties  towards  the  association. 

The  complaint  alleged  that  on  or  about  August  3,  1898,  the  def end- 
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ant  promised  plaintiff  that  if  the  latter  would  resign  his  position 
as  vice  president  and  general  manager,  and  would  "sever  his  connec- 
tion" with  the  company,  and  his  brother  would  resign  his  position  as 
manager  in  Japan,  the  defendant  would  pay  the  plaintiff,  in  considera- 
tion thereof,  a  one-fourth  interest  in  the  business  of  the  company  less 
the  amount  owing  from  the  plaintiff  to  the  defendant;  that  the  plain- 
tiff thereupon  accepted  the  offer  made  by  the  defendant,  and  resigned 
his  position  as  vice  president  and  general  manager,  and  his  brother 
resigned  his  position  as  manager  in  Japan;  and  that  the  defendant 
thereafter  refused  to  carry  out  the  terms  of  the  said  agreement.  The 
complaint  further  alleged  that  the  value  of  the  net  assets  and  good 
will  of  the  business  of  the  company  was  over  $300,000  in  excess  of  the 
indebtedness  of  the  plaintiff  to  the  defendant. 

The  evidence  upon  the  trial  tended  to  prove  the  following  facts: 
Prior  to  the  creation  of  the  joint-stock  company  the  defendant  had 
been  the  proprietor  of  the  mercantile  business  carried  on  in  the  name 
of  A.  A.  Vantine  &  Co.,  and  had  promised  the  plaintiff,  who  had  been 
in  his  employ  and  had  contributed  by  his  services  largely  to  the  suc- 
cess of  the  business,  a  one-fourth  interest  therein.  In  April,  1894, 
the  plaintiff  and  defendant  adjusted  the  value  of  this  interest  as  of 
the  sum  of  f  100,000.  The  defendant  then  suggested  the  formation  of 
a  joint-stock  company  to  which  the  business  should  be  turned  over, 
and  in  which  the  plaintiff  should  have  his  interest  in  shares,  allowing 
the  defendant  therefor  one-fourth  of  the  net  value  of  the  assets  less 
the  $  100,000.  The  plaintiff  assented  to  this  agreement,  and  there- 
upon the  articles  of  association  were  executed  and  the  company  was 
created.  Five  persons  besides  the  plaintiff  and  the  defendant  joined 
in  executing  the  articles  of  association;  the  defendant  agreeing  to 
acquire  2,494  shares,  and  the  others  1  share  each. 

By  the  articles  of  association  the  property  was  divided  into  2,500 
shares;  the  business  was  to  be  directed  and  governed  by  a  board  of 
directors,  consisting  of  not  less  than  three  shareholders;  a  majority 
in  number  of  the  board  were  to  constitute  a  quorum,  and  their  deci- 
sions be  deemed  the  act  of  the  associates;  four  persons  named  were 
to  be  the  first  directors,  among  wThom  were  the  defendant  and  plain- 
tiff and  the  plaintiff's  father;  and  it  was  provided  that  the  association 
might  dissolve  at  any  time,  provided  that  eleven-twentieths  of  the  in- 
terests of  the  shareholders  should  consent  in  writing,  and  thereupon 
a  majority  of  the  interests  might  direct  the  manner  of  closing  up  its 
business. 

The  defendant  turned  over  the  assets  of  the  former  concern,  receiv- 
ing the  shares  of  the  association  in  exchange,  and  caused  a  certificate 
for  625  shares  to  be  delivered  to  the  plaintiff,  and  certificates  for  1 
share  each  to  be  issued  to  the  other  associates.  None  of  these  asso- 
ciates paid  anything  for  their  shares.  One  of  them  was  the  wife  of  the 
defendant,  and  another  was  the  father  of  the  plaintiff.  The  plaintiff 
executed  a  note  to  the  defendant  for  the  difference  between  $100,000 
and  the  one-quarter  value  of  the  assets,  and  assigned  his  certificate 
to  the  defendant  as  collateral  for  the  payment  thereof.  There  was  a 
meeting  of  the  board  of  directors  of  the  association,  and  the  defendant 
was  elected  president,  and  the  plaintiff  vice  president,  and  the  plain- 
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tiff  was  appointed  general  manager;  and  at  tins  meeting  salaries  of 
$10,000  annually  were  voted  to  the  president  and  the  vice  president 
Thereafter  no  change  took  place  in  the  board  of  directors  or  officers, 
or  in  the  shareholders  of  the  association.  The  business  was  conduct- 
ed as  it  had  been  previously,  except  nominally;  and  the  parties  con- 
ducted themselves  towards  one  another  and  towards  the  association 
as  though  the  concern  were  a  partnership,  of  which  they  were  the 
only  members.  No  dividends  were  declared,  and  both  the  plaintiff 
and  the  defendant  drew  out  moneys  in  excess  of  their  salaries.  This 
situation  continued  until  August,  1898.  At  that  time  the  plaintiffs 
brother  was  a  manager  for  the  concern  in  Japan,  receiving  a  salary  of 
$5,000.  August  3,  1898,  differences  having  arisen  between  the  plain- 
tiff and  defendant,  the  plaintiff  proposed  that  the  defendant  buy  out 
his  interest,  saying  to  him: 

"I  want  my  interest  in  the  concern  of  Vantine  &  Co.  in  goods,  and  Til  go 
out.  I  will  resign,  and  leave  you  to  run  your  business  by  yourself.  I  will 
give  you  my  brother's  resignation,  my  resignation,  and  my  father's  resigna- 
tion." 

Some  conversation  ensued  as  to  the  way  the  plaintiffs  interest 
should  be  ascertained  and  the  goods  divided,  and,  a9  it  would  re- 
quire a  long  time  to  take  an  inventory  of  the  stock,  it  was  suggested 
that  the  parties  take  the  books  on  the  preceding  1st  of  January  as 
the  basis  for  fixing  the  value  of  the  plaintiffs  interest  and  the  valua- 
tion of  the  goods.  The  defendant  finally  assented.  Thereafter  it 
was  suggested  that  the  parties  might  make  some  new  arrangement 
for  continuing  together;  the  plaintiff  stating  that  he  was  willing  to 
discuss  such  an  arrangement,  but  it  must  be  understood  that  the 
arrangement  already  made  should  stand,  and  any  further  arrangement 
be  optional  with  him.  Negotiations  respecting  a  new  arrangement 
ensued  until  August  loth,  when  the  plaintiff  said  to  the  defendant: 

"Mr.  Raymond,  we  have  talked  ever  since  we  made  our  trade.  You  have 
not  come  to  anything  definite.  Now.  I  am  going  to  give  you  my  resignation, 
my  brother's  resignation,  and  my  father's  resignation,  in  compliance  and  ful- 
filment of  the  trade  that  we  have  made,  and  I  want  you  to  give  me  my  one- 
fourth  interest  in  the  business,  as  you  agreed  to  on  that  day." 

Thereupon  the  plaintiff  handed  the  defendant  his  own  resignation 
as  vice  president  and  general  manager,  and  his  brother's  resignation, 
and  the  defendant  took  them  and  retained  them.  Later  in  the  day 
the  defendant  sent  a  cable  message  to  the  plaintiff's  brother  in  Japan, 
stating  that  the  plaintiff  had  resigned,  and  directing  him  to  turn  over 
the  business.  Several  days  later  plaintiff  sent  the  defendant  his  fath- 
er's resignation  as  director  and  his  own  resignation  as  director.  At 
the  time  of  these  negotiations  the  plaintiff  was  indebted  to  the  defend- 
ant, upon  the  promissory  note  for  which  his  certificate  of  stock  had 
been  pledged  as  collateral,  in  the  sum  of  $165,000,  with  interest  from 
January  1,  1897,  and  in  the  further  sum  of  $12,248  for  moneys  ad- 
vanced. Evidence  was  also  given  tending  to  show  that  the  value  of 
one-fourth  of  the  assets  on  the  preceding  1st  of  January  was  $389,000. 
Upon  the  trial  the  plaintiff  offered  to  the  defendant  the  certificate  for 
iYlo  shares  of  stock,  which  had  been  produced  by  the  defendant  and 
put  in  evidence  by  the  plaintiff. 
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At  the  close  of  the  evidence  the  trial  judge  was  requested  on  behalf 
of  the  defendant  to  instruct  the  jury  that  the  agreement  on  which 
the  action  was  founded  was  void — First,  because,  being  for  a  sale  of 
goods  or  things  in  action  and  not  in  writing,  it  was  invalid  by  the 
statute  of  frauds;  and,  second,  because,  being  between  trustees  of  a 
joint-stock  association,  it  was  one  in  breach  of  their  duties  towards 
their  associates.  The  judge  refused  to  so  instruct  the  jury.  In  sub- 
mitting the  case  to  the  jury  he  instructed  them,  in  substance,  that  if 
they  found  that,  in  consideration  of  the  resignations  promised  by  the 
plaintiff,  the  defendant  promised  to  buy  out  the  plaintiff's  quarter 
interest  in  Vantine  &  Co.,  and  pay  him  in  goods  of  the  concern,  the 
amount  of  such  interest  and  the  value  of  the  goods  to  be  taken  as  they 
stood  on  the  January  1st  preceding,  and  if  they  found  that  the  resig- 
nations were  given  on  the  one  side  and  accepted  on  the  other  at  the 
time,  the  plaintiff  would  be  entitled  to  recover.  In  instructing  them 
that  the  agreement  was  void  under  the  statute  of  frauds,  unless  some 
part  of  the  consideration  of  the  purchase  was  paid  by  the  plaintiff  and 
accepted  by  the  defendant  at  the  time,  he  used  the  following  language: 

"Of  course,  the  phrase  'at  the  time'  has  a  reasonable  measure  of  elasticity, 
depending  upon  the  circumstances  of  the  case  whUe  the  transaction  Is  still 
in  progress  of  negotiation.  When  the  minds  have  come  Into  accord,  and  be- 
fore the  parties  separate,  that  is  the  time  within  which  payment  can  be  made. 
But  it  may  very  well  be,  where  the  parties  have  negotiated  and  come  into 
-an  agreement  without  any  payment  of  part  of  the  consideration,  they  subse- 
quently, with  the  matter  theretofore  discussed  by  them  plainly  before  them, 
may  renew  the  agreement  that  their  minds  have  met  upon,  and  then  proceed 
to  carry  out  the  agreement,— by  the  payment,  of  the  consideration  being  made 
by  the  one  as  part  of  the  transaction  originally  entered  into,  and  then  renewed, 
*md  accepted  by  the  other  with  that  distinct  understanding." 

He  further  instructed  them  that,  before  they  could  find  a  verdict  for 
the  plaintiff,  they  must  reach  the  conclusion  that: 

"When  he  handed  in  the  resignations  to  the  defendant  the  agreement  was 
-practically  renewed  between  the  parties,  and  was  present  in  their  minds,  so 
that  the  resignation  was  accepted  by  the  defendant  as  a  fulfillment  of  the 
•contract." 

These  instructions  were  excepted  to  by  the  defendant. 

In  considering  the  assignments  of  error  it  is  desirable  to  understand 
what  the  agreement  between  the  parties  was,  in  legal  contemplation. 
The  evidence  may  indicate  that  they  regarded  themselves  as  partners, 
and  the  association  merely  as  a  formal  entity  having  the  legal  title 
to  assets  of  which  they  were  the  real  owners.  In  the  negotiations  the 
proposition  on  the  one  side  was  that  the  plaintiff  should  "get  out,"  and 
•on  the  other  that  for  doing  so  he  should  receive  his  interest  in  the  as- 
sets themselves.  The  plaintiff  was  to  renounce  his  interest  by  resign- 
ing as  an  officer  and  managing  agent  of  the  association.  Nothing  was 
said  about  his  shares  of  stock,  which  were  then  pledged  to  and  in  the 
possession  of  the  defendant,  or  about  his  $165,000  note,  or  about  his 
4M2.000  indebtedness;  but  the  sum  and  substance  of  the  arrangement 
which  the  testimony  authorized  the  jury  to  find  as  having  been  made 
was  that  he  was  to  retire  from  the  concern,  be  paid  the  value  of  his 
interest,  and  evidence  his  withdrawal  by  giving  his  resignation  to  the 
defendant.  It  may  be  inferred  that  the  parties,  regarding  this  as  a 
settlement  of  their  partnership  interests,  intended  to  disregard  every- 
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thing  which  had  been  done  after  the  creation  of  the  association,  and 
intended  to  treat  the  issue  of  the  shares  to  the  plaintiff,  and  his  pledge 
of  them  to  the  defendant,  as  mere  matters  of  form,  and  the  note  and 
other  indebtedness  as  items  to  be  deducted  in  ascertaining  his  inter- 
est. But  the  evidence  would  not  have  authorized  the  jury  to  find  that 
the  minds  of  the  parties  met  upon  any  definite  understanding  to  that 
effect  In  fact  and  in  law  there  was  no  partnership  between  the 
parties,  and  there  were  no  firm  assets,  and  the  view  which  they  took 
of  their  relations  could  not  change  their  legal  aspect.  All  that  the 
plaintiff  had  to  sell,  and  all  that  the  defendant  could  buy,  were  the 
plaintiff's  shares  in  the  association.  The  plaintiff  could  not  sell,  nor 
could  the  defendant  buy,  the  directorships  of  the  association.  In 
legal  effect  the  agreement  was  one  for  the  barter  or  exchange  of  the 
shares  in  the  association  for  the  goods;  the  defendant  being  the  buyer 
of  the  shares,  and  the  plaintiff  the  buyer  of  the  goods. 

As  embodied  in  the  laws  of  this  state,  the  statute  declares  any  con- 
tract "for  the  sale  of  goods,  chattels,  or  things  in  action"  void,  in  the 
absence  of  a  note  or  memorandum  in  writing,  unless  the  buyer  shall 
accept  and  receive  "some  part  of  the  goods,  or  the  evidences  or  some 
part  of  them  of  such  things  in  action,"  or  "shall  at  the  time  pay  some 
part  of  the  purchase  money."  The  statute  applies  to  contracts  of 
barter  and  exchange,  as  well  as  to  contracts  strictly  for  the  sale  of 
goods.  Bennett  v.  Hull,  10  Johns.  364;  Walrath  v.  Ingles,  64  Barb. 
265.  The  provision  excepting  contracts  from  the  statute  when  the 
buyer  shall  accept  and  receive  some  part  of  the  goods,  or  the  evidences 
of  the  things  in  action,  does  not  require  the  acceptance  to  be  at  the 
time  of  the  making  of  the  contract.  McKnight  v.  Dunlop,  5  N.  Y.  537; 
Sprague  v.  Blake,  20  Wend.  63.  The  provision  excepting  contracts 
when  the  buyer  makes  a  payment  of  the  purchase  money,  as  construed 
by  the  courts  of  this  state,  does  not  require  that  the  payment  be  made 
at  the  very  time  of  the  original  negotiations.  In  Bissell  v.  Balcom, 
39  N.  Y.  275,  the  court  used  this  language: 

"Where  parties  have  made  such  an  agreement,  complete  and  operative  in. 
aU  respects  but  for  the  statute,  and  afterwards  one  offers  payment  on  that 
contract,  his  act  is  an  offer  to  enter  into  the  relation  and  obligation  which  the 
terms  thereof  are  apt  to  create,  and  of  part  performance  of  its  duties;  and,  if 
the  other  accept  the  payment  of  the  contract,  his  act  is  a  then  present  declara- 
tion or  affirmance  of  his  assent  to  the  conditions  of  the  agreement  and  an 
acceptance  of  its  performance.  At  that  very  time,  the  minds  of  the  parties 
do  actually  meet  in  the  fact  of  sale,  and  then  there  Is  a  bargain  made  and 
adopted,  and  at  that  time  part  of  the  purchase  price  is  paid.  Before  that  time, 
there  had  been  treaty  and  words  of  agreement,  but  having  no  legal  force. 
Now,  by  plain  reference,  though  not  by  recital,  the  agreement  is  re-enacted. 
The  terms  are  present  in  the  minds  of  the  parties,  and  are  affirmed  by  pay- 
ment and  acceptance  of  the  amount  thereof." 

That  was  a  case  where  the  plaintiff  and  defendant  had  made  a  verbal 
agreement  for  the  sale  of  cattle,  at  a  price  exceeding  $50,  withoat 
any  actual  delivery  or  payment  of  any  part  of  the  price,  but  the  next 
day  the  plaintiff  called  on  the  defendant  for  a  payment  to  "bind  the 
bargain,  so  that  there  will  be  no  chance  to  back  out,"  and  for  that  pur- 
pose the  defendant  made  a  payment  of  part  of  the  price.  The  contract 
was  held  valid  and  binding  within  the  statute  of  frauds.  The  doc- 
trine of  this  case  has  been  restrictedly  reaffirmed  in  Hawley  v.  Keelerr 
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53  N.  Y.  114,  Hunter  v.  Wetsell,  5 J  N.  Y.  375,  Hunter  v.  Wetsell,  84 
X.  Y.  549,  and  in  other  decisions  to  which  it  is  not  necessary  to  refer. 
In  Hunter  v.  Wetsell,  57  N.  Y.  375,  it  was  held  that,  to  have  the  effect 
of  validating  the  contract,  the  subsequent  payment  must  be  made 
and  received  for  the  express  purpose  of  complying  with  the  statute 
and  validating  the  contract,  or,  when  the  payment  is  made,  the  parties 
must  reaffirm  or  restate  the  terms  of  the  contract.  This  ruling  was 
repeated  in  Hunter  v.  Wetsell,  84  N.  Y.  549.  In  Jackson  v.  Tupper, 
101  N.  Y.  515,  6  N.  E.  65,  it  was  held  that,  to  validate  the  contract  by 
a  subsequent  payment,  it  must  appear  that  at  the  time  of  the  payment 
"the  terms  of  the  prior  oral  contract  were  in  the  minds  of  the  parties, 
and  were  reaffirmed  by  them";  the  court  saying: 

"This  being  shown,  a  cause  of  action  arises,  not  on  the  prior  oral  contract, 
but  on  the  new  contract  made  at  the  time  of  the  payment." 

In  Hallenbeck  v.  Cochran,  20  Hun,  416,  where  the  agreement  was 
for  the  sale  of  hay,  and  on  a  subsequent  day  the  purchaser  made  a 
payment  to  the  seller  "on  the  hay  contract,  or  towards  the  hay,"  which 
was  accepted,  the  court  held  that  as  at  the  time  of  the  payment  the 
contract  was  not  restated,  or  even  referred  to,  except  by  implication, 
it  did  not  validate  the  prior  oral  agreement.  The  statute,  in  requiring 
the  payment  to  be  "at  the  time,"  is  a  departure  from  the  terms  as  orig- 
inally adopted,  and  as  they  are  generally  expressed  in  the  statutes  of 
other  states.    Effect  must  be  given  to  the  requirement. 

The  action  was  not  tried  or  submitted  to  the  jury  upon  the  theory 
that  the  shares  were  the  things  purchased,  or  the  consideration  of 
the  defendant's  promise.  It  was  assumed  upon  the  trial  that  there 
had  been  no  acceptance  of  the  shares  by  the  buyer,  and  upon  this 
theory  the  certificate  was  tendered  to  the  plaintiff  upon  the  trial. 
There  was  no  evidence  that  anything  had  been  said  or  done  by  the 
parties,  either  at  the  time  of  the  contract  or  subsequently,  which  had 
the  effect  of  changing  the  relations  of  pledgor  and  pledgee.  Unless 
the  acceptance  of  the  resignations  was  evidence  of  an  acceptance  of 
the  shares,  there  was  no  evidence  in  the  case  to  "show  that  the  de- 
fendant had  accepted  and  received  some  part  of  the  goods,  or  the  evi- 
dences, or  some  part  of  them,  of  the  things  in  action,  which  were  the 
subject  of  purchase.  The  trial  judge  adopted  the  theory  of  the  com- 
plaint, and  treated  the  delivery  of  the  resignations  as  the  consideration 
for  the  defendant's  promise  to  purchase.  They  were  in  part  the  con- 
sideration of  that  promise,  and  no  other  effect  can  be  given  to  the 
delivery  of  the  resignations  than  as  a  part  payment  of  the  considera- 
tion or  purchase  money.  As  there  was  no  restatement  or  reaffirma- 
tion .of  the  terms  of  the  prior  oral  agreement  between  the  parties  at 
the  time  of  the  delivery  of  the  resignations,  except  by  implication,  and 
as  they  were  not  delivered  for  the  express  purpose  of  complying  with 
the  statute  and  validating  the  contract,  it  must  be  held  that  there  was 
no  part  payment  at  the  time  of  the  contract,  within  the  meaning  of 
the  statute  as  construed  by  the  highest  courts  of  the  state.  Irrespec- 
tive of  this  consideration,  if  the  defendant  should  be  deemed  to  be 
the  buyer,  there  was  no  part  payment  by  him,  such  as  there  was  hav- 
ing been  made  by  the  seller.  We  conclude,  therefore,  that  the  con- 
tract was  void  under  the  statute  of  frauds. 
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The  objection  that  the  contract  was  obnoxious  to  public  policy  pro- 
ceeds upon  the  ground  that  it  was  one  for  the  sale  of  official  positions, 
and  for  the  disposition  by  a  trustee  of  the  assets  of  a  corporation  for 
his  own  benefit.  The  association  was  substantially  a  corporation, 
although  the  shareholders  in  such  associations  are  individually  liable 
for  its  debts,  and  the  plaintiff  and  defendant  occupied  towards  it  the 
relations  of  directors  towards  a  corporation.  People  v.  Wemple, 
117  N.  Y.  136,  22  N.  E.  1040;  People  v.  Coleman,  133  X.  Y.  279,  31 
K.  E.  96.  The  general  doctrine  that  trafficking  in  the  offices  and  di- 
rectorships of  corporations  for  private  gain  is  not  tolerated  by  the  law, 
-and  that  contracts  having  that  object  in  view  are  void,  is  undoubtedly 
applicable.  A  party  occupying  a  public  or  quasi  fiduciary  position  is 
not  permitted  to  trade  away  the  performance  of  his  duties  for  money, 
or  other  private  or  secret  advantage  to  himself  (West  v.  Camden, 
135  U.  S.  507, 10  Sup.  Ct.  838,  34  L.  Ed.  254);  and  a  contract  by  which 
-an  officer  or  director  contracts  to  procure  another  officer  or  director 
to  abandon  his  trust  duties,  and  especially  one  in  which  he  agrees  to 
pay  the  latter  for  doing  so  out  of  the  funds  of  the  cestui  que  trust,  is 
clearly  within  the  condemnation  of  this  principle.  But  it  would  be 
-an  extreme,  and,  as  we  think,  an  unwarranted,  extension  of  this  doc- 
trine to  hold  that  an  officer  and  director  of  a  corporation  may  not  pro 
cure  another  officer  and  director  to  resign  his  office,  if  he  does  so 
for  the  advantage  of  the  corporation  itself,  and  with  the  consent  of 
-everybody  who  has  a  voice,  or  is  entitled  to  be  heard,  in  its  affairs; 
and  we  know  of  no  rule  of  law  which,  in  the  absence  of  a  statutory 
interdiction,  forbids  an  officer  or  director  from  entering  into  a  con- 
tract to  dispose  of  the  assets  of  the  corporation,  when  the  contract  has 
the  approval  of  all  who  would  be  entitled  to  object.  It  matters  not 
whether  the  consent  of  all  the  interested  parties  is  given  in  advance  by 
express  stipulations  or  by  implication.  If  it  can  be  fairly  raised  by 
inference,  it  is  as  well  proved  as  by  formal  stipulation.  When  all  the 
•interested  parties  concur,  except  such  as  are  merely  the  mouthpieces 
of  others,  it  is  a  reasonable  deduction  that  what  is  proposed  is  sanc- 
tioned by  all. 

In  the  present  case  there  was  no  element  of  secrecy  or  corrupt  pur- 
pose. The  parties  did  not  contemplate  any  transaction  prejudicial 
to  the  association.  The  resignations  had  become  expedient.  The 
assets,  to  the  extent  they  were  to  be  depleted  by  the  goods,  would 
have  been  made  good  by  the  personal  liability  of  the  defepdant  for 
their  value.  The  plaintiff  and  defendant  had,  from  the  origin  of  the 
association,  owned  substantially  all  its  shares,  and  had  been  permitted 
to  manage  its  affairs  as  though  it  were  a  partnership,  and  themselves 
the  only  partners.  The  other  shareholders  were  gratuitous  bene- 
ficiaries of  insignificant  interests.  Three  of  the  four  directors  took 
part  in  the  transaction.  If  they  had  formally  organized  themselves 
into  a  meeting  of  the  board,  all  that  was  contemplated  and  all  that 
was  done  would  have  been  strictly  regular  and  binding  upon  the  asso- 
ciation. To  declare,  under  such  circumstances,  and  because  there  was 
no  formal  meeting,  that  what  was  contemplated  and  what  was  done 
was  a  wrong  to  the  shareholders,  or  contrary  to  good  conscience, 
would  seem  to  be  an  affront  to  common  sense,  and  we  think  it  would 
b(»  a  radical  misapplication  of  legal  principles. 
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We  conclude  that  the  trial  judge  erred  in  his  rulings  in  respect  to 
the  statute  of  frauds,  and  was  correct  in  his  rulings  in  respect  to  the 
other  question  which  has  been  considered. 

The  judgment  is  therefore  reversed,  with  instructions  to  the  court 
below  to  grant  a  new  trial. 

THOMAS,  District  Judge.  There  should  be  a  reversal  of  the  judg- 
ment, upon  the  ground  stated  in  the  opinion,  and  also  because  of  the 
illegality  of  the  alleged  contract,  whereby  two  shareholders  and 
trustees  undertook  to  divert  a  portion  of  the  assets  from  the  associa- 
tion and  its  purposes,  and  use  the  same  in  the  settlement  of  private 
dealings  existing  between  them,  without  the  knowledge,  consent,  or 
acquiescence  of  minor  shareholders,  each  of  whom  was  liable  for  all 
the  debts  of  the  association. 

SHIPMAN,  Circuit  Judge.  I  dissent  from  the  conclusions  of  the 
majority  of  the  court  with  respect  to  the  invalidity  of  the  contract  un- 
der the  statute  of  frauds  of  the  state  of  New  York.  Vantine  &  Co. 
became  in  name  a  corporation,  but  continued  to  be  managed  as  a  part- 
nership; Colton  being  called  the  general  manager  upon  an  annual 
salary  of  $10,000.  Differences  of  opinion  in  regard  to  the  proper  busi- 
ness system  for  the  successful  financial  management  of  the  corpora- 
tion took  place  between  the  two  managers,  which  resulted  in  the  agree- 
ment of  August  3,  1898,  which  the  verdict  of  the  jury  declares  was 
entered  into.  In  this  oral  agreement  the  parties,  using  the  language 
of  business  men,  spoke  of  the  interest  of  Colton  in  the  concern  of 
Vantine  &  Co.,  and  of  the  method  of  ascertaining  the  value  of  the 
interest,  as  though  it  was  still  a  partnership,  while  in  legal  effect  the 
agreement  was  for  the  purchase  by  Raymond  of  Cotton's  equitable  in- 
terest in  his  shares  of  stock,  which  Raymond  already  held  as  collat- 
eral, and  for  the  purchase  by  Colton  of  the  goods.  Colton  was  to  re- 
ceive payment  for  his  one-fourth  "interest"  in  the  corporation  in  goods, 
and,  in  addition  to  his  sale  of  stock,  was  to  resign  as  general  manager 
and  from  his  other  official  positions,  and  was  to  procure  and  furnish 
the  resignation  of  his  brother,  who  was  the  business  manager  in 
Japan.  These  resignations  were  a  part  of  the  consideration  of  the 
purchase  by  Raymond.  In  the  brief  language  which  was  used,  Colton 
was  to  "get  out"  of  all  participation  in  Vantine  &  Co.,  and  could  estab- 
lish himself  anew  with  the  capital  in  goods  which  he  brought  from  the 
corporation.  The  agreement  was,  as  stated  in  the  opinion  of  the  ma- 
jority, one  of  barter  or  exchange,  in  which  each  party  was  the  buyer. 
While  this  parol  agreement  was  formed,  it  was  yet  understood,  if 
Cotton's  version  of  the  negotiations  is  correct,  that  it  might  be  entire 
ly  changed  or  modified  by  subsequent  agreements,  and  that  the  two 
contracting  parties  might  still  remain  together;  for  Raymond  was  op- 
posed to  separation,  and  was  strongly  in  hope  of  unity.  Thereupon, 
the  two  parties  consulted  with  each  other  almost  daily  until  August 
15th  as  to  the  modification  of  the  system  of  business,  if  they  remained 
together.  Cotton,  in  his  testimony,  calls  the  proposed  continuance  an 
"option"  which  he  would  have  in  case  they  should  agree  upon  the 
terms  of  continuance.    He  testified  that  Raymond  and  he  talked 
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nearly  every  day,  quite  a  portion  of  the  time  while  Raymond  was 
in  the  office,  in  regard  to  this  future  co-operation  and  the  proposed 
changes  in  business  methods  which  were  suggested.  "We  talked  it 
over  continually  back  and  forth  on  these  days."  On  August  15th, 
Colton's  version  of  the  abandonment  of  the  negotiations  and  the  ful- 
fillment of  the  agreement  of  August  3d  is  as  follows: 

"I  asked  Mr.  Raymond  to  come  to  the  office.  He  was  on  third  floor  when 
I  first  saw  him  that  morning.  I  said:  *I  wish  you  would  come  upstairs.  I 
want  to  talk  to  you.'  We  went  up  into  his  private  office.  It  was  In  the  rear 
of  mine.  We  went  in,  and  I  said:  'Mr.  Raymond,  we  have  been  talking  ever 
since  we  made  our  trade.  You  have  not  come  to  anything  definite.  Now,  I 
am  going  to  give  you  my  resignation,  my  brother's  resignation,  and  my 
father's  resignation,  in  compliance  and  fulfillment  of  the  trade  that  we  have 
made;  and  I  want  you  to  give  me  my  quarter  interest  in  the  business,  as  you 
agreed  on  that  day.'  I  handed  him  three  resignations.  He  took  them  in  his 
hands,  and  turned  to  me  with  almost  tears  in  his  eyes,  and  said:  'Charlie, 
aren't  you  a  little  hasty?  Don't  you  think  you  will  be  sorry  for  it?  Don't  you 
want  more  time?' " 

Inasmuch  as  the  resignations  were  in  part  the  consideration  of  the 
defendant's  promise  to  purchase,  and  were  a  part  payment  of  the  con- 
sideration, lie  majority  of  the  court  is  of  the  opinion  that  as  there 
was  no  restatement  or  reaffirmation  on  August  15th  of  the  terms  of 
the  prior  oral  agreement,  except  by  implication,  and  as  they  were 
not  delivered  for  the  express  purpose  of  complying  with  the  statute, 
it  must  be  held  that  there  was  no  part  payment  at  the  time  of  the 
contract,  within  the  meaning  of  the  statute  as  construed  by  the  high- 
est courts  of  the  state  of  New  York,  and,  furthermore,  whatever  pay- 
ment was  made  was  made  by  the  seller.  The  last  most  authoritative 
statement  of  the  construction  which  the  highest  court  of  New  york 
has  given  to  its  statute  of  frauds,  to  which  we  have  been  referred 
(Jackson  v.  Tupper,  101  N.  Y.  515,  5  N.  E.  65),  places  in  compact 
form  the  result  of  the  prior  cases,  commencing  with  Bissell  v.  Balcom, 
39  N.  Y.  275,  and  is  as  follows: 

"It  is,  in  substance,  held  that  payment  subsequently  made,  although  con- 
forming to  the  oral  agreement,  is  insufficient  of  itself  to  make  the  prior  oral 
agreement  valid.  There  must  be  enough,  in  addition  to  the  act  of  payment  to 
show  that  the  terms  of  the  prior  oral  contract  were  then  In  the  minds  of  the 
parties,  and  were  reaffirmed  by  them;  and,  this  being  shown,  a  cause  of  action 
arises,  not  on  the  prior  oral  contract,  but  on  the  new  contract  made  at  the 
time  of  the  payment." 

In  the  case  at  bar  the  court  charged  as  follows: 

"If  your  verdict  should  be  for  the  plaintiff  (that  is,  if  you  should  reach  the 
conclusion  that  a  contract  was  made  whereby  he  was  to  receive  one-quarter 
of  this  interest  in  Vantine  &  Co.,  that  quarter  to  be  measured  out  to  him  in 
goods,  both  the  quarter  and  the  goods  to  be  on  the  basis  of  the  statement  of 
January  1,  1898,  and  that  in  consideration  thereof  he  was  to  resign  and  get 
out),  and  further  believe  that  on  the  15th  day  of  August,  when  he  handed  his 
resignation  in,  that  same  agreement  was  practicaUy  renewed  between  the 
parties,  and  was  present  in  their  minds,  so  that  the  resignation  which  he  then 
handed  in  was  accepted  by  the  defendant  as  a  fulfillment  of  the  contract,  and 
not  as  a  mere  voluntary  act,— if  you  reach  that  conclusion,  your  verdict  will 
be  for  the  plaintiff,  and  it  will  then  remain  for  you  to  determine  the  amount 
of  damages." 

The  view  which  I  take  of  this  case,  as  the  result  of  the  verdict  of 
the  jury,  is:    That  a  parol  contract  was  made  on  August  3d,  which  in 
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the  minds  of  the  parties  was  to  be  a  permanent  contract,  unless  abro- 
gated or  changed  by  mutual  agreement  That  time  was  to  be  given 
and  to  be  used  for  further  negotiations.  That  time  for  the  next  12 
days  was  occupied  in  that  attempt,  which  failed,  when  the  parties 
again  met,  and  Colton  said,  in  substance:  "We  have  come  to  nothing 
new.  The  old  contract  is  unaltered,  and  I  am  going  to  complete  my 
obligations  under  it,  and  I  wish  you  to  complete  your  part  of  it." 
Whereupon  he  gave  the  resignations  of  himself  and  his  brother  as 
managers,  which  were  reluctantly  accepted  by  Raymond,  who  in- 
structed the  agent  in  Japan  by  cable  to  "turn  over  the  business." 
The  history  of  the  negotiations  from  August  3d  has  an  important  bear- 
ing upon  the  meaning  of  the  transaction  of  August  15th,  because  that 
transaction  was  not  merely  the  payment  of  part  of  the  consideration. 
The  whole  course  of  the  negotiations  from  August  3d  shows  that  the 
terms  of  the  contract  of  that  date  were  continually,  until  August  15th, 
in  the  minds  of  the  parties,  were  understood  by  both  of  them  on  the 
latter  day,  and  the  jury  could  properly  find  a  reaffirmance  of  the  con- 
tract, and  that  a  part  of  the  consideration  was,  on  August  15th,  ac- 
cepted by  the  defendant  as  a  fulfillment  of  the  agreement,  and  that 
the  acceptance  was  evidenced  by  his  cablegram  to  the  agent  in  Japan. 
At  the  interview  of  August  15th,  negotiations  for  a  change  in  the  con- 
tract were  abandoned,  and  each  party  was  compelled  to  stand  in  affirm- 
ance or  in  rejection  of  the  prior  oral  agreement  of  barter.  The  acts  of 
both  parties  show  that  it  was  reaffirmed,  and  that  a  part  of  the  con- 
sideration to  be  given  by  the  plaintiff,  who  was  the  buyer  of  the  goods, 
was  received  and  accepted  by  the  defendant. 


(104  Fed.  243.) 

GORHAM  MFG.  CO.  v.  EMERY-BIRD-THAYER  DRY-GOODS   CO.   et  al. 

(Circuit  Court  of  Appeals,  Eolith  Circuit.     October  9,  1900.) 

No.  1,312. 

1.  Unfair  Competition— Fraud  and  Deceit  the  Foundation  of  Action  for. 

The  basis  of  a  suit  for  unfair*  competition  In  trade  Is  fraud.  To  war- 
rant relief  in  such  a  suit,  there  must  be  proof  of  the  fraudulent  intent  to 
palm  off  the  goods  manufactured  by  others  as  those  manufactured  by  the 
plaintiff,  or  proof  of  facts  and  circumstances  from  which  such  an  intent 
and  fraud  may  be  fairly  inferred,  i 

2.  Appeal— Decree  Presumptively  Correct. 

When  a  court  has  considered  conflicting  evidence,  and  made  its  finding 
and  decree  thereon,  they  must  be  taken  as  presumptively  correct,  unless 
an  obvious  error  has  intervened  in  the  declaration  of  the  law,  or  some 
serious  mistake  has  been  made  in  the  consideration  of  the  evidence. 

8.  Equity— Ruling  on  Objections  to  Evidence— Necessity. 

A  ruling  by  the  trial  court  upon  objections  to  evidence  in  equity  must  be 
obtained  or  refused,  an  exception  taken,  and  these  proceedings  must  ap- 
pear in  the  record,  to  warrant  a  consideration  of  the  questions  they  sug- 
gest in  an  appellate  court 

(Syllabus  by  the  Court.) 

i  Unfajr  competition  in  trade,  see  notes  to  Scheuer  v.  Muller,  20  C.  C.  A. 
105,  and  Lare  v.  Harper  &  Bros.,  30  C.  C.  A.  370. 
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Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Missouri. 
For  opinion  below,  see  92  Fed.  774. 

Rufus  J.  Delano  (W.  H.  Brown,  Benjamin  H.  Chapman,  and  Philip 
S.  Brown,  on  the  brief),  for  appellant. 
John  L.  Peak,  for  appellees. 

Before  CALDWELL,  SANBORN,  and  THAYER,  Circuit  Judges. 

SANBORN,  Circuit  Judge.     This  is  a  suit  in  equity  brought  by  the 
appellant,  Gorham  Manufacturing  Company,  a  corporation,  against 
the  appellees,  Emery-Bird-Thayer  Dry-Goods  Company,  another  cor- 
poration, and  others,  to  enjoin  them  from  palming  off  the  silverware 
of  other  manufacturers  as  that  made  by  the  appellant,  and  known  as 
'•Gorham  silverware,"  or  as  "silverware  made  by  Gorham  Manufactur- 
ing Company."    The  appellant  alleged  in  its  bill  that  the  appellees 
had  been  and  were  deceiving  the  public  and  their  customers  by  selling 
to  them  silverware  of  another  manufacture  as  Gorham  silver  or  Gor- 
ham silverware,  which  was  well  known  in  the  market  to  be  silverware 
of  its  manufacture,  and  of  a  superior  quality  and  character.    The 
appellees  denied  the  averments  of  the  bill.    The  evidence  was  con- 
flicting and  voluminous.    It  occupies  274  printed  pages  of  the  record. 
A  recital  of  this  evidence  would  not  be  instructive,  and  it  is  sufficient 
to  say  that  the  case  of  the  appellant  rested  upon  these  four  charges: 
(1)  That  on  one  occasion  the  clerks  of.  the  appellees  represented  to  one 
Frances  MacGillis  that  silverware  manufactured  by  others  was  made 
by  the  appellant.    But  this  charge  is  denied  by  the  clerks,  and  it  is 
supported  by  the  testimony  of  Frances  MacGillis  alone.     (2)  That  the 
clerk  of  the  appellee  who  had  charge  of  its  silver  department  sold  18 
spoons  which  were  made  by  some  other  manufacturer  as  spoons  made 
by  the  appellant.    And,  although  denied  by  the  clerk,  this  charge  is, 
in  our  opinion,  sustained  by  the  evidence.     (3)  That  this  managing 
clerk,  at  the  request  of  an  agent  of  the  appellant,  who  had  bought 
spoons  of  her,  falsely  marked  them  "Gorham"  spoons,  when  she  and 
the  agent  both  knew  that  they  were  not  such.    And  (4)  that  another 
clerk  of  the  appellee  sold  to  counsel  of  the  appellant  a  spoon  made 
by  another  manufacturer  as  one  made  by  the  appellant.    But  this 
clerk  was  a  new  and  incompetent  salesman,  who  did  not  know  the 
difference  between  goods  manufactured  by  the  appellant  and  those 
made  by  other  manufacturers,  and  he  was  discharged  for  the  misrepre- 
sentation he  made,  the  day  following  his  sale.    In  this  state  of  the 
evidence,  the  only  incident  upon  which  a  decree  for  the  appellant 
could  be  lawfully  based  is  that  described  in  the  second  charge;  and 
this  is  met  by  the  testimony  of  the  managers  of  the  appellee  that  they 
never  made,  themselves,  and  never  permitted  their  clerks  to  make, 
any  misrepresentation  respecting  the  manufacture  of  the  goods  they 
sold,  and  that,  if  any  such  misdescription  or  misrepresentation  was 
made,  it  was  either  through  the  mistake  or  the  misfeasance  of  some 
one  of  their  employes,  without  knowledge  or  intent  upon  their  part. 
Such  testimony  as  this  would  undoubtedly  be  insufficient  to  overcome 
evidence  of  a  course  of  action,  or  of  several  fraudulent  sales  by  the 
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clerks  of  the  appellees.  In  the  presence  of  established  facts,  evi- 
dence of  this  character  must  be  carefully  scrutinized,  and  credited 
with  caution.  Nevertheless,  this  suit  is  based  on  fraud.  Its  founda- 
tion is  unfair,  fraudulent  competition,  and  the  intent  to  deceive  is 
an  indispensable  element  in  the  fraud  which  warrants  the  relief 
sought.  This  intent  and  the  fraud  in  which  it  inheres  may  be,  and 
generally  must  be,  proved  by  circumstances,  by  facts,  by  sales,  by  a 
coarse  of  action.  But  the  facts  and  circumstances  which  establish 
it  must  be  such  that  the  fraud  and  the  intent  to  deceive  the  public 
are  fairly  inferable  from  them.  Lawrence  Mfg.  Co.  v.  Tennessee  Mfg. 
Co.,  138  U.  S.  537,  549,  11  Sup.  Ct.  396,  34  L.  Ed.  997.  The  court  be- 
low reached  the  conclusion  that  the  fraud  charged  in  this  suit  was 
not  proved.  When  the  trial  court  has  considered  conflicting  evi- 
dence, and  made  its  finding  and  decree  thereon,  they  must  be  taken 
as  presumptively  correct,  unless  an  obvious  error  has  intervened  in 
the  application  of  the  law,  or  some  serious  mistake  has  been  made  in 
the  consideration  of  the  evidence.  Warren  v.  Burt,  58  Fed.  101, 
106,  7  C.  C.  A.  105,  110,  12  U.  S.  App.  591,  600;  Latta  v.  Granger, 
68  Fed.  69,  72,  15  C.  C.  A.  228,  230,  32  U.  S.  App.  342,  346;  Paxson 
v.  Brown,  61  Fed.  874,  883,  10  C.  C.  A.  135,  144,  27  U.  S.  App.  49,  62; 
Stuart  v.  Hayden,  72  Fed.  402,  408, 18  C.  C.  A.  618,  623,  36  .U.  S.  App. 
462,  473;  McKinley  v.  Williams,  74  Fed.  94,  102,  20  C.  C.  A.  312, 
320,  36  U.  S.  App.  749,  762;  Snider  v.  Dobson,  74  Fed.  757,  758,  21 
C.  C.  A.  76,  77,  40  U.  S.  App,  111,  113.  There  was  no  misinterpreta- 
tion or  misapplication  of  the  law  by  the  court  below,  and  a  careful 
reading  and  consideration  of  all  the  evidence  have  failed  to  persuade 
us  that  the  proof  of  the  appellees'  intentional  deception  and  fraud 
in  this  case  is  so  clear  that  we  can  justly  say  that  the  trial  court  made 
a  mistake  in  its  conclusion  upon  this  question  of  fact.  As  this  is 
the  only  question  in  the  case,  the  decree  below  must  be  affirmed. 

It  has  not  escaped  our  attention  that  several  specifications  of  error 
were  leveled  at  certain  evidence  to  which  objections  were  made  be- 
fore the  notary  who  took  the  testimony.  But  we  have  searched  the 
record  in  vain  for  any  indication  that  these  objections  were  ever 
ruled  upon,  or  called  to  the  attention  of  the  court  either  before  or 
at  the  hearing.  If  the  consideration  by  an  appellate  court  of  the  ob- 
jections to  evidence  merely  noted  in  the  taking  of  testimony  in  equity 
is  desired,  such  objections  must  in  some  way  be  called  to  the  attention 
of  the  trial  court.  A  ruling  upon  them  must  be  obtained  or  refused, 
and  an  exception  taken,  and  these  proceedings  must  be  spread  upon 
the  record,  because  an  appellate  court  cannot  declare  that  the  court 
below  has  erred  in  a  ruling  that  it  has  never  made  upon  a  question 
which  was  never  presented  to  it.  Rule  13,  Sup.  Ct.  (3  Sup.  Ct.  x.); 
Goodwin  v.  Fox,  129  U.  S.  601,  630,  9  Sup.  Ct.  367,  32  L.  Ed.  805. 
Moreover,  a  careful  perusal  of  all  the  evidence  concerning  the  ad- 
mission of  which  any  question  has  been  made  has  convinced  us  that, 
whether  that  evidence  was  admitted  or  rejected,  the  result  in  this 
case  must  have  been  the  same,  and  the  bill  of  the  appellant  must  have 
been  dismissed.  The  decree  below  is  affirmed. 
43  O.C.A.-83 
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(104  Fed.  245.) 

WILLIAM   MANN   CO.  v.  HOFFMANN. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    October  2,  1900.) 

No.  648. 

Patents— In fringement— Loosk-Leaf  Binders. 

The  Leslie  patent,  No.  581,123,  for  improvements  in  bii-ders  for  holding 
loose  leaves,  commonly  known  as  "perpetual  ledgers,"  does  not  embody 
a  pioneer  invention,  but  merely  an  improvement  on  prior  devices,  and 
therefore  entitles  the  patentee  to  protection  only  for  the  specific  improve- 
ment introduced  into  the  previous  combinations,  which  consists  only  of 
the  peculiar  form  of  the  posts  which  connect  the  back  pieces  and,  by 
engaging  with  notches  cut  on  the  edges  of  the  sheets,  hold  them  in  place. 
Claims  8  to  13,  inclusive,  which  do  not  mention  such  feature,  but  are  gen- 
eral in  their  terms,  must  be  confined  to  the  particular  construction  of  the 
device  shown  in  the  specification  to  avoid  anticipation,  and«  as  so  con- 
strued, they  are  not  infringed  by  binders  made  In  accordance  with  the 
Hoffmann  patent,  No.  508,251. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
ern Division  of  the  Northern  District  of  Illinois. 
For  former  opinion,  see  96  Fed.  237. 

The  bill  of  complaint  of  the  William  Mann  Company,  appellant,  alleges  in- 
fringement of  letters  patent  of  the  United  States  No.  581,123,  granted  to  Leon 
M.  Leslie,  assignor  to  the  William  Mann  Company,  for  'improvements  in 
binders,"  dated  April  20,  1897,  on  application  filed  August  3,  1896,  and  the 
appeal  is  from  a  decree  of  dismissal  on  final  hearing.  The  charge  of  infringe- 
ment, as  stated  in  the  brief  for  the  appellant,  is  based  on  the  manufacture  and 
sale  by  the  appellee,  Hoffmann,  of  "loose-leaf  ledgers,  made  In  substantial  ac- 
cordance with  the  structure  shown  in  patent  No.  568,251,  granted  September 
22,  180ti,  to  said  Hoffmann";  and  the  controversy  is  further  stated  to  be 
"concerned  with  what  are  known  as  'loose-leaf  ledgers,'  which  are  books,  in 
effect,  permanently  bound,  but  any  leaf  of  which  can  be  removed,  reinserted, 
or  replaced  at  any  desired  point."  Aside  from  the  showing  of  the  appellee's 
patent,  the  application  for  which  was  pending  in  the  patent  office  concurrently 
with  the  application  on  the  part  of  Leslie,  and  the  further  showing  that  a  dec- 
laration of  interference  in  respect  of  the  Hoffmann  claims  was  demanded  by 
Leslie  and  denied  by  that  office,  numerous  anticipatory  patents  are  set  up  by 
way  of  defense,  with  an  allegation  thereupon  that  the  several  claims  on  which 
infringement  is  predicated  are  Invalid. 

The  specifications  of  the  Leslie  patent  are  as  follows: 

"My  invention  relates  to  that  class  of  temporary  binders  known  in  the  trade 
as  'perpetual  ledgers,'  and  is  designed  to  embody  certain  improvements  where- 
by they  be  made  more  compact  and  easily  manipulated.  It  is  further  designed 
to  fasten  the  sheets  thereof  in  the  binder  in  such  a  way  that  any  sheet  may  be 
extracted  from  the  binder  without  loosening  the  remaining  sheets  from  the 
binder,  and  thereby  possibly  disarranging  them.  As  hitherto  constructed,  in 
one  form,  they  have  consisted  of  an  upper  and  a  lower  ba'ck  piece,  connected 
by  posts  which  pass  through  apertures  in  the  loose  sheets,  which  are  placed 
between  and  clamped  by  the  said  back  pieces.  With  this  construction,  when- 
ever it  was  desired  to  remove  a  sheet,  it  was  necessary  to  completely  separate 
the  back  pieces,  and  remove  the  desired  sheet  and  all  that  might  be  above  It 
by  lifting  them  bodily  until  the  apertures  in  the  sheets  are  freed  from  the 
posts.  In  my  improved  construction  I  make  the  posts  co-operate  with  notches 
or  projections  on  the  edges  of  the  sheets,  instead  of  passing  through  apertures 
in  the  sheets,  whereby  I  am  enabled  to  remove  any  desired  sheet  without 
completely  removing  all  superposed  sheets;  but  all  that  is  necessary  is  to  re- 
move the  superposed  sheets  enough  so  that  the  desired  sheet  may  be  bent  until 
its  notches  or  projections  are  freed  from  the  posts.    It  has  also  been  proposed 
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to  build  such  binders  with  spring  backs,  which,  when  in  place,  tend  to  hold 
the  sheets  together,  and  In  which  the  sheets  are  accurately  secured  in  place 
by  means  of  pivoted  links  on  the  ends-  of  the  spring  backs,  which  take  into 
notches  in  the  edges  of  the  sheets.  With  such  a  construction,  if  it  were  de- 
sired to  remove  any  sheet,  it  would  be  necessary  to  release  the  pressure 
of  the  spring  backs  on  the  sheets,  and  then,  having  swung  out  the  links,  to 
withdraw  the  desired  sheet  and  thereby  displace  the  other  sheets,  as  they 
are  not  held  in  place  by  any  mechanism  whatever.  In  my  improved  construc- 
tion I  employ  posts  to  co-operate  with  the  notches  or  projections  on  the  edges 
of  the  sheets,  which  posts  are  rigid  with  their  back  pieces  and  are  connected 
with  each  other,  so  that  the  posts  are  never  withdrawn  from  the  sheets  that 
are  not  to  be  extracted,  and  the  other  sheets,  consequently,  cannot  be  displaced 
while  any  desired  sheet  Is  being  withdrawn.  My  invention  further  consists  in 
the  combination,  with  the  binder,  as  above  described,  of  a  spring-catch  locking 
device  between  the  back  pieces,  so  that  they  will  be  held  as  adjusted  In  any 
position  until  they  are  released  by  applying  a  key  to  said  lock.  To  further 
illustrate  my  invention,  I  annex  hereto  a  sheet  of  drawings,  in  which  the  same 
reference  letters  are  used  to  designate  identical  parts  in  all  the  figures,  of 
which  Fig.  1  is  a  perspective  view  of  my  ledger  with  a  few  sheets  in  place; 
Fig.  2  Is  an  inverted  detail  view  in  elevation,  some  of  the  covering  being 
broken  away,  showing  the  construction  of  the  spring-catch  locking  device;  Fig. 
3  comprises  an  elevation  and  section  of  the  telescoping  posts  co-operating  with 
the  notches  in  the  edges  of  the  sheets;  and  Fig.  4  is  a  plan  view  of  one  of 
the  sheets.  The  upper  and  lower  back  pieces,  F  and  A,  are  rigid  metallic 
plates,  which  may  be  covered  with  leather  and  have  covers  attached  thereto 
by  flexible  hinges,  as  is  customary  in  this  class  of  devices.  I  have  not,  how- 
ever, illustrated  these  covers,  as  they  are  not  deemed  to  be  any  part  of  my  in- 
vention. Near  each  end  of  the  back  piece,  A,  is  an  upwardly  projecting  triangu- 
lar metal  post,  G,  which  is  rigidly  fastened  to  the  back  piece,  A;  and  co-oper- 
ating with  each  of  said  posts,  G,  is  a  post,  B,  rigidly  fastened  to  the  back 
piece,  F,  and  located  just  outside  of  the  posts,  G,  and  having  a  quadrilateral 
cross  section,  so  that  the  cross  section  of  the  posts,  G  and  B,  taken  together, 
form  a  substantially  equilateral  triangle,  as  shown  in  Fig.  3.  To  insure  these 
posts,  G  and  B,  always  remaining  in  proper  juxtaposition,  I  make  a  slot,  b, 
in  the  post,  B,  and  I  pass  one  or  more  screws,  g,  through  this  slot,  and  screw 
them  into  the  post,  G.  To  prevent  the  heads  of  the  screws,  g,  from  projecting, 
I  countersink  the  outer  portion  of  the  slot,  b,  to  receive  the  heads.  To  co- 
operate with  the  structure  hitherto  described,  I  employ  loose  sheets,  E,  as 
shown  in  plan  view  in  Fig.  4.  These  sheets  have  triangular  notches,  e,  which 
co-operate  with  the  posts,  B  and  G,  as  clearly  shown  In  Fig.  1.  With  all 
the  available  space  between  the  back  pieces,  A  and  F,  filled  with  the  sheets, 
E,  if  It  is  desired  to  remove  any  sheet,  all  that  is  necessary  is  to  draw  apart 
the  back  pieces,  A  and  F,  as  far  as  permitted,  and  then  to  open  the  book  at 
the  desired  sheet,  when  it  will  be  found  that  there  is  sufficient  space  between 
the  sheets,  E,  to  permit  of  the  desired  sheet,  E,  being  bent  enough  to  disen- 
gage It  from  the  posts,  B  and  G.  As  these  posts  have  the  same  bevel,  it  will 
be  noted  that  when  the  back  pieces,  A  and  F,  are  separated,  or  the  binder  ex- 
panded, the  leaves  will  have  no  more  play  in  the  expanding  part  of  the  binder 
than  the  leaves  contained  in  the  main  body  of  the  binder,  which  will  be  noted 
as  a  considerable  advantage.  It  will  be  understood  that  I  might  construct 
my  posts  so  that  the  combined  cross  section  should  be  of  some  other  shape  than 
triangular,  the  only  essential  being  that  the  cross  sections  of  each  of  the  co- 
operating posts  shall  correspond  to  the  shape  of  the  apertures  or  projections, 
so  that  the  sheets  shall  be  held  with  the  same  amount  of  play,  whether 
they  are  held  by  the  co-operating  posts  separately  or  together.  In  order  to 
secure  the  back  pieces,  A  and  F,  firmly  in  any  desired  relative  position,  so  as 
to  make  a  practical  book  capable  of  standing  ordinary  usage,  I  add  to  the 
structure  hitherto  described  the  spring-catch  locking  device  shown  In  Figs.  1 
and  2.  This  consists  of  two  parallel  posts,  D,  adjacent  the  edge  of  the  back 
piece,  A,  and  at  the  central  portion  thereof,  provided  with  teeth  which  co- 
operate with  a  pair  of  spring-pressed  dogs,  a,  pivotally  mounted  on  the  inside 
of  a  casing,  I,  formed  at  the  lower  end  of  a  plate,  II,  projecting  downwardly 
from  the  back  piece,  F.    The  edges  of  this  plate,  II,  are  curved,  so  as  to 
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form  tubes  inclosing  the  posts,  D.  It  will  be  seen  from  this  construction  that 
when  the  ledger  is  well  filled  with  sheets,  and  the  back  pieces,  A  and  F,  are 
pressed  together,  the  posts,  D,  passing  into  the  tubes  formed  on  the  plate, 
II,  will  be  engaged  by  the  dogs,  a,  and  held  firmly  in  whatever  position  they 
may  be  placed,  as  the  dogs  co-operating  with  the  notches  in  the  posts,  D, 
will  prevent  the  pieces,  A  and  F,  being  separated  under  the  expansive  force 
of  the  sheets,  E.  It  will  be  noticed  that  these  sheets,  E,  have  notches,  d. 
to  accommodate  the  locking  device.  "When  it  is  desired  to  unlock  the  back 
pieces,  a  key  having  oppositely  disposed  lugs  is  inserted  In  the  keyhole,  J,  and 
it  will  be  seen  from  Fig.  2  that,  when  such  a  key  is  inserted  and  turned,  its 
lugs  will  take  against  the  tails  of  the  dogs,  a,  and  thus  release  them  from  the 
notches  In  the  posts,  D,  and  permit  the  back  pieces,  A  and  F,  to  be  separated 
so  far  as  the  slot  and  pin  connection  of  the  posts,  B  and  G,  will  permit. 
While  I  have  shown  my  invention  as  embodied  in  the  form  now  designed  by 
me  to  be  the  simplest  and  most  practical,  yet  it  will  be  understood  that  it  is 
capable  of  some  modifications  clearly  within  the  scope  of  the  invention.  For 
instance,  instead  of  breaking  the  continuity  of  the  outline  of  the  sheet,  E,  by 
the  notches,  e,  and  having  the  posts,  B  and  G,  enter  said  notches,  I  might 
break  its  continuity  by  projections,  and  form  and  adjust  the  posts,  B  and  Gr 
so  as  to  inclose  the  projections,  and  thus  nold  the  sleets,  E,  In  place  by  co-oper- 
ating with  the  projections.  It  is  also  manifest  that  I  might  make  the  posts, 
B  and  G,  to  telescope,  instead  of  having  them  co-operate  in  the  manner  shown. 
Therefore  I  do  not  desire  to  be  limited  to  the  exact  structure  shown  and  de- 
scribed, but  I  desire  to  cover  such  constructions  as  are  fairly  within  the  terms 
of  the  following  claims." 

The  first  seven  claims  of  the  patent  relate  to  the  structure  and  specific 
feature  of  the  co-operative  posts  and  sheets,  whereof  infringement  is  not  as- 
serted, the  seventh  claim  reading  as  follows,  and  furnishing  a  fair  example 
of  their  Import: 

"(7)  A  temporary  binder,  comprising  the  upper  and  lower  back  pieces,  with 
triangular  posts  between  the  two,  said  lower  back  piece  being  provided  with 
parallel,  upwardly  projecting  posts  having  teeth,  a  casing  sliding  on  said  posts 
and  carried  by  the  upper  back  piece,  and  locking  mechanisms,  secured  to  said 
casing,  adapted  to  engage  the  teeth  on  the  parallel  posts,  and  leaves  having  V- 
shaped  notches  on  each  edge  beveled  to  correspond  to  the  triangular  posts, 
and  paving  cut-out  portions  at  their  rear  ends  to  allow  for  the  sliding  move- 
ment of  the  locking  casing,  substantially  as  described." 

The  claims  of  which  infringement  is  alleged  are  as  follows: 

"(8)  A  temporary  binder,  comprising  the  rigid  back  pieces  with  connect- 
ing pieces  rigid  therewith,  and  permanently,  but  loosely,  connected  to  their 
co-operating  connecting  pieces,  and  having  a  limited  sliding  movement,  so  as  to 
permit  movement  of  the  back  pieces  towards  and  from  each  other,  whereby 
the  binder  may  be  expanded,  but  not  separated,  so  that  any  sheet  may  be  ex- 
tracted without  freeing  the  others  from  the  binder,  and  means  for  locking  the 
pieces  in  any  desired  position,  substantially  as  described. 

"(9)  In  a  temporary  binder,  the  combination  of  the  back  pieces  having  the 
posts  rigid  therewith,  and  permanently,  but  loosely,  connected  to  and  co-oper- 
ating with  each  other,  with  the  sheets  having  a  broken  outline,  the  said  posts 
co-operating  with  the  broken  outline  portion  of  said  sheets,  to  hold  them  in 
position,  so  that  any  sheet  may  be  extracted  from  the  binder  without  freeing 
the  others  from  the  posts,  substantially  as  described. 

"(10)  In  a  temporary  binder,  the  combination  of  a  rigid  back  piece  having 
a  plurality  of  posts  rigid  therewith  with  a  similar  back  piece  having  a  plurality 
of  posts  permanently,  but  loosely,  connected  to  and  co-operating  with  the 
posts  of  the  first-named  back  piece,  and  sheets  having  notched  portions  co- 
operating with  said  posts,  so  that  any  sheet  may  be  extracted  from  the  binder 
without  releasing  the  others  from  the  posts,  substantially  as  described. 

"(11)  In  a  temporary  binder,  the  combination  of  the  back  pieces  having  the 
posts  rigid  therewith,  and  permanently,  but  loosely,  connected  with  their  co- 
operating posts,  with  the  sheets  removably  held  in  position  by  said  posts,  so 
that  any  sheet  may  be  withdrawn  from  the  binder  without  releasing  the 
others  from  the  posts,  substantially  as  described. 
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"(12)  In  a  temporary  binder,  the  combination  pf  the  back  pieces  having  the 
posts  rigid  therewith,  and  permanently,  but  loosely,  connected  with  their  co- 
operating posts,  with  the  sheets  removably  held  in  position  by  said  posts,  so 
that  any  sheet  may  be  extracted  from  the  binder  without  freeing  the  others 
from  the  posts,  and  locking  mechanism,  connected  to  said  back  pieces,  whereby 
they  may  be  locked  in  any  desired  position,  substantially  as  described. 

"(13)  In  a  temporary  binder,  the  combination  of  the  back  pieces  having  the 
posts  rigid  therewith,  and  loosely  connected  to  and  co-operating  with  each 
other,  with  the  sheets  having  a  broken  outline,  the  said  posts  co-operating 
with  the  broken  outline  portions  of  said  sheets  to  hold  them  in  position,  so 
that  any  sheet  may  be  extracted  from  the  binder  without  freeing  the  others 
from  the  posts,  and  locking  mechanism,  connected  to  said  back  pieces,  whereby 
they  may  be  locked  in  any  desired  position,  substantially  as  described." 

The  specifications  of  the  Hoffmann  patent  are  these: 

"My  invention  relates  to  an  improvement  in  temporary  binders,  and  I  have 
designed  the  form  herein  shown,  described,  and  claimed  for  use  especially  in 
connection  with  fiat-opening  leaves,  which  may  be  readily  removed  and  re- 
placed by  new  ones,  and  the  binder  then  locked  firmly  upon  the  leaves,  form- 
ing a  complete  flat-opening  book.  As  usually  constructed,  temporary  binders 
comprise  two  covers,  rods  secured  to  an  edge  of  one  of  said  covers  and  adapted 
to  be  inserted  through  suitable  openings  in  the  corresponding  edge  of  the 
other  cover,  and  means  for  detachably  securing  or  locking  said  removable 
cover  to  said  rods  at  any  desired  point  on  said  rod,  the  temporary  tiles  being 
placed  over  the  rods,  between  the  covers,  and  bound  together  by  forcing 
the  edge  of  the  top  cover  firmly  thereupon,  and  securing  or  locking  said 
cover  in  position.  An  application  of  such  a  binder  just  referred  to  has  been 
heretofore  made  to  what  are  known  in  the  trade  as  'perpetual  ledgers';  that 
is,  fiat-opening  account  books  in  which  the  leaves  are  all  separately  placed  in 
said  binder  and  may  be  removed  and  replaced  at  will.  In  said  temporary 
binders,  as  usually  constructed,  the  leaves  are  provided  with  perforations  fit- 
ting down  over  the  rods,  and  when  it  is  desired  to  remove  any  particular  leaf 
a  separate  transfer  wire  is  used,  upon  which  all  leaves  preceding  the  one  to 
be  removed  are  placed,  and  the  latter  then  slipped  off  the  rods,  the  other 
leaves  being  then  turned  back  to  proper  position.  These  binders  are  open  to 
objection  by  reason  of  the  inconvenience  and  amount  of  time  required  In  using 
the  transfer  wires  for  removing  and  putting  In  the  leaves,  and  to  obviate  these 
defects  it  has  been  proposed  to  provide  a  temporary  binder  comprising  a  base 
piece  with  triangular  shaped  vertical  posts  attached  thereto,  a  top  piece  having 
correspondingly  beveled  downwardly  projecting  posts  having  a  sliding  engage- 
ment with  the  first-mentioned  posts,  and  to  have  the  flat-opening  leaves  of 
the  book  provided  with  beveled  notches  on  each  edge  adapted  to  engage  said 
triangular  posts.  By  this  construction,  by  raising  the  top  cover  slightly, 
leaves  can  be  extracted  or  inserted  by  merely  giving  them  a  slight  bend  and 
drawing  the  notches  away  from  engagement  with  the  posts.  This  construc- 
.  tion  just  described  is,-  however,  open  to  the  objection  that  the  leaves  must  be 
notched  at  the  rear  central  portion  to  make  room  for  the  locking  device,  and, 
furthermore,  no  arrangement  is  provided  for  protecting  the  outer  edges  of  the 
leaves  from  dust  or  dirt.  The  object  of  my  invention  is  to  obviate  the  diffi- 
culties existing  in  both  of  the  devices  as  above  described,  and  to  this  end  it 
consists,  primarily,  of  a  base  piece  and  a  top  piece,  one  of  said  parts  being 
provided  at  either  end  with  vertical  boxes  or  chambers,  closed,  except  on  one 
side,  and  adapted  to  receive  the  stubs  of  the  leaves;  secondly,  it  includes,  in 
addition  to  the  above,  removable  backs  for  the  books,  whereby  the  entire  rear 
edges  of  the  leaves  may  be  protected;  and,  finally,  it  includes  a  new  locking 
device  and  a  novel  arrangement  for  manipulating  the  top  cover,  to  raise  the 
same,  to  allow  of  insertion  and  removal  of  said  other  leaves.  The  invention 
is  illustrated  in  the  accompanying  drawings,  in  which  Fig.  1  is  a  perspective 
view  of  a  temporary  binder  embodying  the  invention;  Fig.  2  Is  a  view,  partly 
in  section,  of  the  locking  mechanism;  Fig.  3  is  a  rear  view  of  the  binder; 
Fig.  4,  a  plan  view  of  a  flat-opening  leaf,  preferably  used  in  connection  with 
this  binder;  Fig.  5  is  a  perspective  view  of  a  binder  to  which  leaves  may  be 
transferred  after  an  account  has  been  closed  or  a  leaf  filled  up;  and  Fig.  6 
Is  a  perspective  view,  partly  in  section,  showing  a  complete  view  of  a  tempo- 
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rnry  binder  embodying  my  invention.  In  the  drawings,  A  represents  an  under 
cover  or  base  piece  of  a  temporary  file,  which  may  be  of  any  approved  con- 
struction, or,  if  it  is  not  desired  to  have  an  under  cover,  this  may  consist 
merely  of  a  metal  base  piece  having  secured  to  It  the  upwardly  extending  posts, 
B,  herein  shown  as  composed  of  the  rear  portion,  a,  with  the  laterally  extend- 
ing flanges,  b,  forming  a  chamber  closed  on  three  sides,  as  shown  clearly  in 
Fig.  3.  Adjacent  the  edge  of  the  base  piece,  A,  and  preferably  In  a  vertical 
plane  corresponding  with  the  vertical  plane  of  the  rear  flange  of  the  post,  B, 
is  a  plate,  C,  bent  to  form  the  hollow  posts.  B;  these  posts  being  provided  with 
the  lateral  flanges,  c,  for  the  purpose  hereinafter  referred  to.  E  represents,  as 
a  whole,  the  upper  cover,  constructed  in  the  usual  manner,  and  projecting  down- 
wardly from  the  under  side  of  the  binding  piece,  F,  of  this  cover,  are  posts 
or  chambers,  G,  adapted  to  engage  with  and  slide  within  the  posts  or  chambers. 
B,  on  the  base  piece,  and  by  this  arrangement,  when  the  leaves  are  put  in 
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position,  the  upper  cover  or  binding  piece  may  be  forced  towards  the  base 
piece,  the  edges  of  the  stubs  of  the  leaves  being  cut  a  proper  size  to  fit  within 
the  chambers  or  casings,  G,  and  thus  be  prevented  from  longitudinal  movement 
and  protected  from  dust  or  dirt.  Also  projecting  downwardly  from  the  bind- 
ing piece,  F,  are  toothed  rods,  H,  which  slide  up  and  down  within  the  hollow 
posts,  D.    I  is  a  removable  plate,  attached  to  the  plate,  G,  the  two  forming 
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between  them  a  casing  in  which  are  pivoted,  near  the  upper  end,  two  gear 
wheels,  e,  f,  meshing  with  each  other  and  with  the  teeth  on  the  posts,  H.    One 
of  these  gear  wheels  has  a  hub,  passing  through  it,  arranged  to  receive  a  key 
by  which  it  may  be  turned,  so  that  by  turning  said  gear  wheel  with  the  key 
the  two  posts  may  be  made  to  ride  up  or  down.    To  prevent  any  improper 
tampering  with  the  binder,  a  locking  dog,  g.  is  provided,  slotted  to  slide  back 
and  forth  on  pins,  h;   this  dog  having  a  pointed  end  adapted  to  engage  with 
the  teeth  of  the  gear  wheel,  e.     The  same  key  which  fits  the  grear  wheel  e, 
and  rotates  it,  also  fits  the  keyhole,  K.  and  engages  with  the  locking  dog  to 
move  it  into  or  out  of  engagement  with  the  teeth  of  the  wheel,  e.     When  it 
is  desired  to  remove  or  insert  a  leaf,  the'  dog  is  unlocked  from  engagement 
with  the  wheel,  e,  the  key  taken  out  and  inserted  in  the  hub  of  the  wheel,  e, 
and  the  latter  turned  to  raise  the  upper  cover.    In  order  to  protect  the  rear 
edges  of  the  sheets  from  dust  or  dirt,  removable  pieces  or   backs,   K,  of 
leather  or  suitable  material,  may  be  provided,  which  are  guided  into  proper 
position  and  held  at  one  end  by  the  clamping  flanges,  1,  secured  to  the  posts, 
B,  and  which,  at  their  opposite  ends,  rest  on  the  flanges  of  tne  lock  casing 
heretofore  referred  to.    The  numeral  10  represents  flanges  extending  between 
the  members,  but  which  form  no  part  of  the  invention.   In  connection  with  thla 
binder  I  have  illustrated  a  special  form  of  leaf  which  I  have  found  preferable, 
and  it  is  constructed  as  shown  in  Fig.  4,  having  a  hinge  of  linen  or  muslin 
pasted  to  the  rear  edge  of  the  leaf,  and  having  a  rectangular  re-enforcing 
strip  on  the  rear  edge  of  the  hinge,  said  hinge  being  notched,  as  shown  at  m, 
but  leaving  the  lateral  rear  edge  of  the  hinge  and  re-enforce  squared  to  fit 
quite  closely  within  the  chamber  or  casing,  G.     In  Fig.  5  I  have  shown  a 
transfer  ledger  which  I  have  found  of  value  in  connection  with  my  Improved 
device.     In  this  construction  only  posts,  G\  are  used,  and  they  are  made  con- 
siderably longer  than  those  on  the  ordinary  perpetual  ledger.     It  will  be  un- 
derstood that  any  ordinary  locking  mechanism  may  be  used  to  secure  the  up- 
per binding  piece  upon  these  posts,  and  I  have  not  herein  deemed  it  neces- 
sary to  illustrate  such  locking  means.— the  principal  object  of  illustrating  this 
transfer  ledger  being  to  show  that  the  same  idea  of  having  the  flanged  posts 
forming  a  recess  to  receive  and  guide  the  projecting  ends  of  the  rear  edges 
of  the  leaves  may  be  applied  to  this  transfer  ledger  as  well  as  to  the  perpetual 
ledger;    but  it  will  be  understood  that  any  suitable  arrangement  for  securing 
the  upper  cover  in  position  may  be  provided.    To  remove  or  insert  a  leaf,  all 
that  it  is  necessary  to  do  is  to  unlock  the  binder,  move  up  the  top  piece,  lay 
the  book  on  its  back,  and  open,  and  it  will  be  found  that  there  is  sufficient 
play  to  separate  the  leaves  at  any  desired  place,  so  that  by  curving  any  leaf 
a  little  It  may  be  easily  lifted  out." 

The  appellee's  structure  as  manufactured  differs  from  that  set  out  in  his 
patent  in*  the  substitution  of  a  locking  device,  which  is  described  by  the 
appellant's  expert  as  serving  "the  double  purpose  of  fixing  the  limit  of  move- 
ment of  the  two  back  pieces  away  from  each  other  and  of  rocking  the  back 
pieces  in  any  desired  relation  within  their  limit  of  movement,  to  which  they 
may  have  been  adjusted,"— such  limit  of  longitudinal  movement  not  being 
furnished  by  the  "telescoping  channel-shaped  posts"  of  the  Hoffmann  structure. 
The  answer  of  the  appellee  discloses  that  his  form  of  perpetual  ledger,  as 
patented,  was  devised  subsequently  to  that  of  Leslie  and  with  full  knowledge 
of  that  structure;  but  the  file  wrapper  and  contents  in  the  matter  of  the  Les- 
lie patent  show  simultaneous  consideration  in  the  patent  office  of  both 
applications,  antl  the  denial  of  a  declaration  of  interference  which  was 
urgently  requested  on  behalf  of  Leslie.  The  same  record  shows  that  sundry 
amendments  were  imposed  by  the  rulings  of  the  patent  office  to  restrict  the 
original  broader  claims  in  the  Leslie  application,  on  reference  to  British  pat- 
ents. The  prior  art  is  shown  in  two  devices  of  the  patentee,  Leslie,  which 
were  in  public  use  more  than  two  years  before  his  application  in  question,  and 
various  foreign  and  domestic  letters  patent.  The  following  letters  patent  of 
the  United  States  are  especially  referred  to  the  briefs:  Peck.  No.  151,427,  May 
26,  1874;  Adams.  No.  169,665,  November  9.  1875;  Archer,  No.  185,205.  Decem- 
ber 12.  1876;  Paxson.  No.  283,(553,  August  12,  1883;  Appleby,  No.  324.45J, 
August  18.  1885;  Doyle,  No.  333.061,  December  22.  1885;  Snow,  No.  337,027, 
March  2,  1886;    Lake,  No.  341,252,  May  4,  1886;    Blackburn  and  Brirom,  Xo. 
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410,346,  September  3,  1889;  Moynahan,  No.  427,350,  May  6,  1890;  Henry, 
No.  431,350,  July  1,  1890;  Morehouse,  No.  464,731,  December  8.  1891;  Waide, 
No.  484,349,  October  11,  1892;  Stoelting,  No.  486,989,  November  29,  1892;  More- 
house, No.  511,860.  January  2,  1894;  Morehouse,  No.  543,101,  July  23,  1895; 
Huttenbach,  No.  553,678,  January  28,  1896— and  the  following  British  patents: 
■Cooper,  No.  110,  January  3,  1888;  Coghlll,  No.  17,894,  October  7,  1892;  Strauss, 
No.  18,737,  October  19,  1892;  also  duplicate  German  patents  of  Cooper  and 
Strauss. 

J.  H.  M cElroy  and  Charles  B.  Collier,  for  appellant. 
C.  L.  Sturtevant  and  Taylor  E.  Brown,  for  appellee. 

Before  WOODS  and  GROSSCUP,  Circuit  Judges,  and  SEAMAN, 
District  Judge. 

SEAMAN,  District  Judge,  after  the  foregoing  statement,  delivered 
the  opinion  of  the  court. 

Each  of  the  devices  in  suit  is  of  the  well-known  general  class  of 
temporary  binders  for  books  or  files  of  loose  leaves,  whereby  the 
leaves  are,  "in  effect,  permanently  bound,  but  any  leaf  can  be  removed, 
reinserted,,  or  replaced  at  any  desired  point."  This  fundamental  fea- 
ture is  old  in  the  art,  and  so  are  the  general  means  employed,  of  back 
pieces  with  associated  posts  which  enter  through  or  engage  with  the 
leaves  in  various  ways  to  hold  them  in  place,  while  permitting  their 
Temoval  or  replacement  as  occasion  requires.  The  addition  of  a  lock- 
ing mechanism  to  provide  against  unauthorized  interferences  is  not 
only  an  obvious  expedient,  but  is  shown  as  well  in  prior  devices. 
Aside  from  the  peculiar  construction  of  the  telescoping  posts,  which 
eerve  both  (1)  to  connect  the  back  pieces  and  permit  their  movement 
"towards  and  from  each  other,"  while  preventing  complete  separation, 
and  (2)  to  preserve  constant  co-operation  and  engagement  with  the 
notched  leaves,  no  element  of  the  appellant's  combination  is  new  in 
it9elf,  nor  presents  a  new  use  of  any  old  element.  Thus  back  pieces, 
■connecting  and  co-operating  posts,  both  plain  and  telescopic,  and 
leaves  with  perforations,  notches,  or  broken  outline,  to  make  them 
"removably  secured"  in  the  binder,  are  each  shown  in  like  use  in 
.analogous  devices;  and  the  locking  mechanism  in  this  patent  is  not 
only  a  familiar  structure,  but  is  identical  with  one  previously  em- 
ployed by  Leslie  for  like  purpose,  and  in  public  use  for  more  than  two 
years  prior  to  the  present  application.  It  is  manifest  that  Leslie 
was  not  a  pioneer  in  the  art  of  so-called  "loose-leaved  binders";  that 
his  advance  in  the  art,  through  the  structure  and  two-fold  service  of 
the  posts  described  in  the  patent,  is  completely  embodied  in  the  first 
aeven  claims,  of  which  no  infringement  is  here  alleged;  and  that  the 
further  claims  in  question,  assuming  their,  validity,  can  receive  no 
broad  construction,  and  surely  no  construction  which  would  exclude 
use  of  the  like  structure  as  found  in  the  same  art.  Indeed,  the  nar- 
rowness of  the  contention  on  the  part  of  the  appellant  is  thus  as- 
sumed and  stated  by  counsel  in  their  brief: 

**\Ye  are  not  contending  for  a  broad  construction  that  would  cover,  or  be 
anticipated  by,  any  structure  that  merely  shows  a  pair  of  back  pieces  con- 
nected by  rigid  posts,  which  are  expansible,  but  not  entirely  separable,  and 
which  posts  co-operate  with  notches  In  the  leaves,  merely  to  determine  the 
position  and  location  of  the  leaves,  and  not  to  prevent  their  removal,  because 
«uch  a  construction  is  admittedly  shown  in  the  Waide  patent,  No.  484,349. 
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What  we  are  contending  for  has  been  set  out  previously,  and  1b  for  a  pair  of 
back  pieces  connected  by  posts,  so  as  to  be  capable  of  freely  sliding  back  and 
forth  (as  distinguished  from  being  screwed  slowly  back  and  forth),  and  which 
are  so  located  and  so  co-operate  with  notches  in  the  edges  of  the  leaves  as 
to  hold  the  leaves  in  position,  not  merely  determining  their  location,  whether 
the  back  pieces  are  expanded  or  contracted.  In  other  words,  we  are  con- 
tending for  a  construction  in  which  back  pieces  with  telescoping  and  nonsep- 
arable  posts  are  employed,  co-operating  with  leaves,  so  that  the  leaves  are 
Becurely  held  in  position,  not  by  any  clamping  action  of  the  posts,  but  by 
reason  of  the  engagement  of  the  posts  with  the  notches  in  the  leaves." 

The  invention  of  the  patentee,  as  recited  in  the  specifications,  "re- 
lates to  that  class  of  temporary  binders  known  in  the  trade  as  'per- 
petual ledgers/  and  is  designed  to  embody  certain  improvements 
whereby  they  may  be  made  more  compact  and  easily  manipulated"; 
and  "it  is  further  designed  to  fasten  the  sheets  thereof  in  the  binder  in 
such  way  that  any  sheet  may  be  extracted  from  the  binder  without 
loosening  the  remaining  sheets  from  the  binder,  and  thereby  possibly 
disarranging  them."  For  the  purpose  indicated,  Leslie  devised  a 
new  form  of  two-part  post  to  connect  the  back  pieces,  so  arranged  as 
to  have  a  limited  sliding  movement  one  part  upon  the  other,  "whereby 
the  binder  may  be  expanded,  but  not  separated";  and  the  posts  are 
shaped  "to  co-operate  with  the  notches  or  projections  on  the  edges 
of  the  sheets,"  being  triangular  as  shown  in  the  patent,  "so  that  any 
sheet  may  be  extracted  without  freeing  the  others  from  the  binder." 
In  the  ordinary  form  of  telescoping  the  two  sections  of  the  post,  the 
one  of  least  diameter  would  not  closely  engage  the  notch  in  the  leaf; 
and,  as  such  leaves  would  be  liable  to  displacement,  Leslie  obviated 
the  difficulty  through  the  shape  of  his  posts,  whereby  he  made  a  sliding 
provision  in  the  sections  and  preserved  the  post  "in  holding  contact 
with  the  broken  outline  portions  [of  the  sheet]  in  all  positions."  The 
provision  thus  made  is  clearly  claimed  and  fully  set  forth  in  the  first 
seven  claims  of  the  patent,  of  which  infringement  by  the  appellee  is 
not  alleged.  The  advantage  in  the  improvement  for  which  the  ap- 
pellant contends,  if  fully  conceded,  is  wholly  attributable  to  this  form 
of  post  co-operating  with  the  old  elements.  Substituting  the  new 
form  for  the  post  shown  in  various  elder  devices,  and  combining  it 
with  the  old  elements  found  in  one  and  the  other,  the  new  combination 
furnished  an  improved  binder.  In  the  language  of  the  specifications, 
it  was  "made  more  compact  and  easily  manipulated";  and  it  certainly 
operated  more  readily  and  effectively  than  the  two-part  telescoping 
posts  and  screw  device  shown  in  Waide's  patent,  No.  484,349,  which 
is,  perhaps,  the  closest  prototype  of  the  Leslie  form  of  post.  This 
means,  however,  is  not  entitled  to  consideration  as  a  pioneer  inven- 
tion in  the  sense  of  the  Rptent  law.  It  was  a  mere  advance  in  a  line 
marked  out  by  numerous  inventions, — a  useful  step,  whereby  the 
binder  was  manipulated  with  more  convenience  and  speed,  and  with 
less  liability  to  displace  the  leaves,  and  the  desired  removal  or  re- 
placement of  leaves  was  readily  accomplished;  obtaining  a  better 
result  than  by  the  old  devices,  but  not  essentially  new.  Thus  the 
feature  of  removability  and  reinsertion  of  the  leaves  is  expressly 
shown  in  several  of  the  prior  patents,  and  in  the  devices  of  Leslie  in 
use  for  more  than  two  years  before  his  application  for  a  patent;  and 
the  testimony  of  the  inventor,  Leslie,  on  behalf  of  the  appellant,  that 
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he  knew  of  no  prior  binder  with  such  feature,  and  that  he  considered 
his  "invention  broad  enough  to  cover  any  binder  having  this  character- 
istic," is  evidently  founded  on  a  misunderstanding.  Applying  the 
excellent  definition  stated  by  Mr.  Justice  Bradley  in  Railway  Co.  v. 
Sayles,  97  U.  S.  554,  556,  24  L.  Ed.  1054,  it  w&s  not  the  case  of  an  in- 
ventor who  "precedes  all  the  rest,  and  strikes  out  something  which  in- 
cludes and  underlies  all  that  they  produce,"  and  thereby  "acquires  a 
monopoly  and  subjects  them  to  tribute";  but  it  is  an  instance  of  the 
gradual  advance  which  "proceeds  step  by  step,  so  that  no  one  can 
claim  the  complete  whole,  and  each  is  entitled  only  to  the  specific  form 
of  device  which  he  produces,  and  every  other  inventor  is  entitled  to 
his  own  specific  form,  so  long  as  it  differs  from  those  of  his  com- 
petitors, and  does  not  include  theirs."  See,  also,  Duff  v.  Pump  Co., 
107  U.  S.  636,  639,  2  Sup.  Ct.  487,  27  L.  Ed.  517;  Boyd  v.  Hay-Tool 
Co.,  158  U.  S.  260,  267, 15  Sup.  Ct.  837,  39  L.  Ed.  973. 

The  new  combination  of  the  Leslie  invention  is  distinctly  set  out, 
with  the  various  elements  embodied,  within  the  first  seven  claims  of 
the  patent;  the  new  form  of  co-operating  poet  being  the  marked 
feature  according  to  the  fact.  The  subsequent  claims,  8  to  13,  in- 
clusive, on  which  this  action  is  founded,  are  general  in  terms  con- 
cerning the  back  pieces  and  co-operating  posts,  without  limitation  aa 
to  form.  They  differ  in  the  description  of  the  sheets,  mentioned  in 
some  of  the  claims  in  mere  general*  terms,  and*  in  others  as  notched 
or  "having  a  broken  outline,"  and  three  of  the  claims  contain  geaeral 
mention  of  a  locking  mechanism,  while  this  feature  is  omitted  in  the 
others.  Each  claim  refers  to  the  effect  produced  of  permitting  the 
withdrawal  of  any  sheet  without  freeing  the  others  from  the  post  or 
binder;  but  the  means  of  co-operation  for  that  purpose,  consisting  of 
a  notch  or  "broken  outline"  on  the  side  edges  of  the  sheet,  is  likewise 
shown  in  prior  patents, — notably  in  Paxson's  No.  283,653  (1883)  and 
in  the  British  and  German  patents  of  Strauss  (1892).  These  general 
claims,  as  a  whole,  are  aptly  described  by  Mr.  Wiles,  the  expert  ex 
amined  on  behalf  of  the  appellant,  in  his  description  of  claim  13: 

"In  this  claim,  as  well  as  in  each  of  the  five  preceding  claims,  the  elements- 
are  mentioned  in  general  terms,  the  form  of  the  parts  and  the  construction 
of  the  locking  mechanism  not  being  referred  to  as  a  limitation,  and  the  form 
of  the  sheets  being  only  limited  by  the  descriptive  statement  that  they  are 
formed  with  broken  outlines  adapted  to  co-operate  with  the  posts,  in  order 
that  the  posts  may  hold  the  sheets  in  place." 

The  contention  on  the  part  of  the  appellant  for  a  construction  of 
these  claims  is  thereupon  stated  by  the  witness,  in  reference  to  claim 
8,  as  follows: 

"The  terms  of  the  claim  are  such  as  to  include  any  combination  comprising 
the  back  pieces,  the  telescoping  posts,  and  the  locking  mechanism,  provided 
the  parts  of  the  posts  are  held  permanently  in  their  co-operating  relation,  no- 
matter  what  the  form  of  the  posts  or  the  construction  of  the  locking  mechan- 
ism may  be." 

And  subsequently  occurs  the  further  statement  that  the  particular 
locking  mechanism  is  not  an  essential  feature,  and  "any  mechanism 
which  serves  to  hold  the  back  pieces  rigidly  in  their  adjusted  posi- 
tions" would  be  considered  a  locking  mechanism,  "so  long  as  it  allows 
the  binder  to  expand  without  becoming  separated." 
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Of  this  contention  it  is  sufficient  to  remark  that  the  claims  so  broad- 
ened in  their  scope  would  conflict  with  numerous  devices  shown  in  the 
prior  art,  as  indicated  above;  and  while  infringements  of  th£  terms 
by  the  appellee  would  tfous  appear,  the  claims  would  not  sustain  an 
action,  being  too  broad,  and  hence  invalid.  On  the  other  hand,  with 
tlfe  claims  construed  in  conformity  with  the  specifications,  and  thus 
limited,  as  the  authorities  require,  to  the  specific  device  set  forth,  the 
actual  invention  can  be  protected  without  interference  with  the  struc- 
tures which  are  open  to  all;  and  in  such  view  it  remains  only  to  ascer- 
tain whether  the  appellee  so  infringes. 

In  common  with  the  Leslie  patent,  and  with  its  predecessors  as 
well,  the  Hoffmann  combination  has  the  four  elements  of  (1)  back 
pieces,  (2)  connecting  telescopic  posts,  co-operating  with  (3)  a  cut  in 
the  side  edges  of  the  sheets,  and  (4)  a  locking  mechanism. 

1.  The  back  pieces  are  unquestioned,  ae  of  the  common  type. 

2.  The  posts  are  represented  by  so-called  "vertical  casings,"  cham- 
bered one  within  the  other,  open  on  one  side,  and  connected,  respec- 
tively, with  the  back  pieces  at  either  end,  so  that  they  slide  telescop- 
ically,  to  permit  expansion  and  contraction  of  the  binder;  and  these 
casings  are  adapted  both  to  protect  and  engaga  "the  rear  edges  or 
projections  on  the  rear  part  of  the  leaves."  They  differ  from  the 
Leslie  post  in  their  simplicity,  and  in  the  absence  of  any  means  to 
prevent  separation  of  the  back  pieces,  which  is  made  distinctive  in  the 
Leslfe  post.  Aside  from  this  departure  in  the  function  of  the  post, 
the  difference  in  the  form  and  mode  of  operation  is  more  marked 
than  that  between  Leslie's  structure  and  those  of  the  prior  art;  for 
instance,  as  shown  in  the  Waide  telescopic  post  (No.  484,349),  or  that 
of  Morehouse  (No.  464,731),  in  the  Strauss  British  patent,  and  in  the 
Leslie  exhibit  prior  device. 

3.  The  "broken  outline"  in  the  edge  of  the  sheet  in  the  appellee's 
device  differs  from  that  of  Leslie  merely  to  conform  to  the  difference 
in  the  shape  of  the  co-operating  casings  or  post;  but  the  exact  tri- 
angular cut  of  Leslie  is  shown  in  the  same  relative  position  in  the 
Strauss  British  patent  of  1892,  and  an  equally  analogous  provision 
-appears  in  Paxson's  patent  of  1883  (No.  283,653)  and  in  Waide's  patent 
of  1892  (No.  484,349). 

4.  In  the  patent  granted  to  the  appellee  a  locking  mechanism  is 
placed  centrally  between  the  posts,  as  in  the  Leslie  patent;  but  it  fc 
of  different  construction,  and  not  made  automatic  by  the  use  of  a 
spring,  as  shown  in  the  Leslie  lock.  The  function  is  identical,  as  it 
well  may  be  wherever  a  lock  is  required;  and,  moreover,  the  Leslie 
lock  is  a  mere  duplication  of  his  prior  device.  In  the  structure  as 
manufactured  by  the  appellee,  this  lock  is  so  far  changed  that  it 
serves  to  hold  the  back  pieces  from  separation,  and  thus  supplies  the 
want  of  such  provision  in  the  mechanism  of  the  posts.  This  pro- 
vision is  named  by  the  experts  on  behalf  of  the  appellant  as  aa 
third  telescoping  post,  midway  between  the  ends,"  and  stress  is  placed 
upon  this  device  as  performing  the  same  function  claimed  for  the 
Leslie  telescopic  posts  in  that  regard,  although  obviously  differing 
in  the  means  employed,  which  is  quite  analogous  to  that  shown  in 
Waide's  patent,  No.  484,349.    It  was,  however,  clearly  open  to  the 
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appellee,  whenever  it  seemed  desirable  to  hold  the  back  pieces  from 
separation,  to  adopt  a  simple  expedient  to  that  end,  provided  the  spe- 
cific means  devised  by  the  appellant  was  not  so  taken.  A  function 
not  being  patentable,  the  mere  fact  of  the  performance  of  this  func- 
tion by  the  new  means  operating  in  a  new  way  cannot  serve  construc- 
tively to  make  it  an  infringement  of  the  means  not  used,  where  the 
invention  is  of  the  limited  character  shown  in  this  patent. 

Paraphrasing  the  apt  remarks  which  conclude  the  opinion  by  Mr. 
Justice  Shiras  in  Boyd  v.  Hay-Tool  Co.,  158  U.  S.  260,  267, 15  Sup.  Ct. 
837, 39  L.  Ed.  973,  if  the  patent  in  suit  contained  an  invention  entirely 
new,  and  first  adapted  to  the  ends  sought,  the  differences  shown  in 
the  appellee's  device  and  patent  might  be  regarded  as  formal  and 
evasive;  but  coming,  as  Leslie  did,  in  the  train  of  the  numerous  in- 
ventors that  had  preceded  him,  we  must  conclude  that  he  is  entitled 
only  to  the  specific  device  shown,  and  this  is  ndt  found  in  the  ap- 
pellee's structure.  Consequently  no  infringement  is  shown.  The  ap- 
plications for  both  pa  tent  8  were  pending  in  the  patent  office  at  the 
same  time,  and  the  decision  of  that  office  that  no  interference  was 
found  in  the  claims  on  the  part  of  the  appellee,  and  the  subsequent 
grant  of  both  patents,  with  the  modifications  in  the  Leslie  claims  as 
shown  in  the  record,  are  strongly  corroborative  of  this  view  of  non- 
infringement; and,  upholding  such  view,  it  is  unnecessary  to  pass- 
upon  the  question  of  the  validity  of  the  claims  in  suit  The  decree- 
dismissing  the  bill  for  want  of  equity  is  affirmed. 


(104  Fed.  257.) 

GOOD   SHOT  v.   UNITED   STATES. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    October  15,  1900.) 

No.  1,353. 

1.   JUBISDtCTION  OP  CONVICTIOK  OP  INFAMOUS   CRIME. 

The  circuit  courts  of  appeals  have  no  Jurisdiction  of  cases  of  convic- 
tions of  capital  crime. 

8.  Jurisdiction— Test  op  Convtction  op  Capital  Crime. 

The  test  which  determines  whether  or  not  a  case  is  one  of  conviction* 
of  a  capital  crime  is  not  the  penalty  which  is  actually  Imposed,  but  it  is 
that  which  may  be  Imposed.  If  the  crime  may  be  punished  with  death, 
and  there  is  a  conviction,  It  is  a  case  of  a  conviction  of  a  capital  crime. 

8.  Murder  op  an  Indian  by  an  Indian  a  Capital  Crime. 

The  murder  of  one  Indian  by  another  is  punishable  with  death,  under 
section  5339,  Rev.  St.,  and  section  9,  c  341,  p.  385,  23  Stat  The  power 
of  the  federal  courts  to  punish  this  offense  with  death  was  not  revoked 
by  29  Stat  487,  c.  29. 

(Syllabus  by  the  Court) 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District  of 
South  Dakota. 

S.  H.  Wright,  for  plaintiff  in  error. 

William  G.  Porter  (James  D.  Elliott,  on  the  brief),  for  defendant  ia 
error. 
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Before  CALDWELL,  SANBORN,  and  THAYER,  Circuit  Judges. 

SANBORN,  Circuit  Judge.  The  plaintiff  in  error,  Good  Shot,  an 
Indian  of  the  Sioux  tribe  of  Indians,  was  indicted  in  the  district  court 
of  the  United  States  for  the  district  of  South  Dakota  for  the  crime  of 
murder,  in  that  he  maliciously  slew  another  Indian  of  that  tribe,  at 
the  Pine  Ridge  agency,  in  the  state  of  South  Dakota.  He  was  tried 
and  convicted  of  this  crime,  but  the  jury  returned  a  verdict  to  the 
effect  that  they  found  him  guilty  as  charged  in  the  indictment  without 
capital  punishment.  A  motion  is  made  to  dismiss  the  writ  of  error 
on  the  ground  that  this  court  is  without  jurisdiction  to  consider  the 
case  it  presents.  Section  5  of  the  act  of  March  3,  1891,  creating  the 
United  States  circuit  courts  of  appeals  (26  Stat.  826),  as  amended  by 
the  act  of  January  20,  1897  (29  Stat.  492),  provides  that  appeals  or 
writs  of  error  may  be  taken  from  the  district  courts  or  the  existing 
circuit  courts  directly  to  the  supreme  court  in  cases  of  conviction  of 
a  capital  crime.  Section  6  of  that  act  provides  that  the  circuit  courts 
of  appeals  shall  exercise  appellate  jurisdiction  in  all  cases  other  than 
those  provided  for  in  the  preceding  section  of  the  act.  It  is  claimed, 
in  opposition  to  the  motion  to  dismiss,  that  the  verdict  and  judgmient 
in  this  case  do  not  present  the  case  of  a  conviction  for  a  capital  crime 
because  the  penalty  inflicted  is  not  death.  But  the  test  of  jurisdic- 
tion under  this  statute  is  not  the  punishment  which  is  imposed,  but 
that  which  may  be  imposed.  The  plaintiff  in  error  was  charged  with 
the  crime  of  murder.  The  jury  found  that  he  was  guilty  as  charged  in 
the  indictment,  but  relieved  him  from  the  penalty  of  death.  He  was 
not  the  less  convicted  of  a  capital  crime  because  the  extreme  penalty 
of  the  law  was  not  inflicted  upon  him.  Fitzpatrick  v.  U.  S.,  178  U.  S. 
304,  20  Sup.  Ct  944,  44  L.  Ed.  1078;  Mackin  v.  U.  S.,  117  U.  S.  348, 
351,  6  Sup.  Ct.  777,  29  L.  Ed.  909;  In  re  Claasen,  140  U.  S.  200,  205, 
11  Sup.  Ct.  735,  35  L.  Ed.  409. 

Another  objection  to  the  granting  of  the  motion  is  that  the  murder 
of  one  Indian  by  another  is  not  punishable  by  death,  under  the  acts  of 
congress.  It  is  conceded  that  chapter  341,  §  9,  of  the  act  of  March  3, 
1885  (23  Stat.  385),  confers  jurisdiction  upon  United  States  coqrts  to 
punish  this  crime  with  death.  But  the  claim  is  that  the  act  of  Janu- 
ary 15, 1897  (29  Stat.  487),  repealed  that  part  of  the  act  of  1885  which 
conferred  upon  the  courts  the  power  to  punish  the  crime  of  the  mur- 
der of  one  Indian  by  another  with  death.  A  careful  perusal  of  the 
latter  statute,  however,  discloses  no  such  repeal.  The  power  to 
punish  this  crime  conferred  by  the  act  of  1885  is  left  untouched.  U. 
S.  v.  Kagama,  118  U.  S.  375,  6  Sup.  Ct.  1109,  30  L.  Ed.  228;  In  re 
Gon-shay-ee,  130  U.  S.  343,  9  Sup.  Ct.  542,  32  L.  Ed.  973;  Bad  Elk  v. 
U.  S.,  177  U.  S.  529,  20  Sup.  Ct.  729,  44  L.  Ed.  874. 

The  crime  with  which  the  plaintiff  in  error  was  charged  was  punish- 
able with  death.  He  was  convicted  of  that  crime.  The  act  creating 
the  circuit  courts  of  appeals  gave  jurisdiction  to  the  supreme  court 
to  review  all  cases  of  convictions  of  capital  crimes.  It  gave  jurisdic- 
tion to  this  court  only  in  cases  in  which  jurisdiction  was  not  conferred 
upon  the  supreme  court.  The  case  at  bar  was  not  one  of  these  cases, 
and  the  writ  of  error  must  be  dismissed. 
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(104  Fed.  276.) 

VOLK  v.  B.  F.  STURTEVANT  CO. 

(Circuit  Court  of  Appeals,  First  Circuit    October  19,  1900.) 

No.  334. 

MA8TBR  AND  SERVANT— INJURY  OP  SERVANT— A88UMED  RlSK. 

An  employed  a  part  of  whose  duty  for  more  than  two  years  had  been  to 
sweep  and  clean  out  the  bottom  of  an  elevator  shaft  several  times  a  week, 
who  was  Injured,  while  performing  such  duty,  by  the  descent  of  the  car 
upon  him,  must  be  held  to  have  assumed  the  risk  of  such  Injury,  where 
the  danger  was  obvious,  and  no  change  had  been  made  in  the  mode  of 
operating  the  elevator  during  the  time  of  his  employment.  Smith  v.  Baker 
[1891]  App.  Cas.  325,  doubted. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Massachusetts. 

For  former  opinion,  see  39  C.  C.  A.  646,  99  Fed.  532. 

Edward  H.  Savary,  for  plaintiff  in  error. 

Walter  B.  Farr  and  M.  F.  Dickinson,  Jr.,  for  defendant  in  error. 

Before  COL/T  and  PUTNAM,  Circuit  Judges,  and  WEBB,  District 
Judge. 

PUTNAM,  Circuit  Judge.  This  is  a  suit  at  common  law,  wherein 
the  circuit  court  directed  a  verdict  for  the  defendant,  and  the  plain- 
tiff thereupon  sued  out  this  writ  of  error.  The  suit  was  commenced 
by  Lawrence  Each,  who  afterwards  deceased,  and  the  present  plain- 
tiff intervened  as  administratrix  of  his  estate.  The  first  count  in 
the  declaration,  omitting  the  allegations  of  the  details  of  the  injuries 
done,  reads  as  follows: 

"And  the  plaintiff  says  that  on  December  5,  1898,  he  was  In  the  employ 
of  the  defendant  as  a  workman,  and,  in  the  regular  line  of  his  duty,  was  in 
the  bottom  of  an  elevator  well,  and  cleaning  It  out,  at  the  works  of  the  defend- 
ant, situated  in  that  part  of  Boston,  in  said  district,  cailed  'Jamaica  Plain'; 
that  it  was  the  duty  of  the  defendant  to  reasonably  protect  him  In  his  work; 
that  the  defendant  failed  in  this  duty,  in  that  at  said  time  and  place  it  negli- 
gently failed  to  reasonably  provide  that  he  should  be  protected  from  the  ele- 
vator car,  which  ran  in  said  elevator  well,  coming  down  upon  him  when  he 
was  rightfully  at  the  bottom  of  said  elevator  well,  and  Injuring  him,  In  conse- 
quence of  which  the  said  elevator  car  did  come  down  upon  him  at  said  time 
and  place,  while  in  the  exercise  of  due  care,  and  he  was  shocked,  bruised, 
hurt,  and  Injured  thereby." 

There  are  other  counts,  but  they  only  state  the  «ame  cause  of  action 
in  somewhat  different  phases;  and,  in  view  of  the  conclusions  which 
we  have  reached,  the  first  sufficiently  states  the  plaintiffs  conten- 
tion, and  describes  the  utmost  that  she  can  claim  with  reference  to 
the  matters  of  fact  to  be  deduced  from  the  proofs  in  the  case.  It 
appears  that  Esch  had  been  in  the  employment  of  the  defendant 
as  a  sweeper  and  cleaner  about  two  years  and  a  half  prior  to  his 
injury,  and  that  it  was  a  part  of  his  duty  to  clean  out  several  times 
a  week  underneath  the  elevator  car  at  the  place  where  he  was  in- 
jured. The  proofs  show  no  condition  of  affairs  leading  up  to  his 
injury  which  was  not  within  the  observation  and  apprehension  of 
any  man  of  ordinary  understanding.    It  also  appears  that  the  ele- 
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vator  car  and  its  appurtenances,  and  the  manner  in  which  it  was 
operated,  were,  at  the  time  he  was  injured,  in  all  respects  the  same 
as  they  had  been  during  the  time  that  Esch  had  been  employed  as 
sweeper  and  cleaner,  and  that  there  were  no  circumstances  which 
prevented  Esch  from  fully  observing  the  conditions  as  they  existed 
at  the  time  of  the  injury,  and  had  existed.  Therefore  the  case 
comes  plainly  within  the  rules  with  reference  to  the  assumption 
of  risks  by  employes,  of  which  a  late  statement  is  in  Railway  Co.  v. 
Archibald,  170  U.  S.  666,  672,  673, 18  Sup.  Ct.  777,  42  L.  Ed.  1188. 

The  plaintiff  in  error  undertakes  to  except  this  case  from  the 
general  rules  on  the  alleged  grounds  that  this  was  not  a  risk  of  the 
kind  which  the  servant  assumes,  because  it  was  one  from  which 
Esch  could  not  have  protected  himself,  and  the  master  might  have 
guarded  him,  while  it  is  only  those  risks  which  can  be  obviated  by 
a  reasonable  measure  of  precaution  which  are  assumed.  The  facts 
of  the  case  do  not  support  a  claim  that  it  was  impossible  for  Esch 
to  have  protected  himself.  The  rules  as  to  the  assumption  of  risks 
by  employes  have  been  several  times  quite  fully  stated  by  the  supreme 
court,— with  the  rest,  in  Tuttle  v.  Railway  Co.,  122  U.  S.  189,  195,  7 
Sup.  Ct.  1166,  30  L.  Ed.  1114;  Railroad  Co.  v.  McDade,  135  U.  S. 
554,  570,  10  Sup.  Ct.  1044,  34  L.  Ed.  235;  and  Railway  Co.  v.  Archi- 
bald, already  referred  to, — and,  while  there  are  admitted  exceptions 
to  those  rules,  the  supreme  court  has  recognized  none  as  claimed  by 
the  plaintiff  in  error.  Indeed,  in  many  cases  on  this  topic  passed  on 
by  that  court,  in  which  the  defense  of  assumption  of  risks  by  the 
employ^  was  maintained,  the  circumstances  were  such  as  to  have 
required  extreme  care  on  the  part  of  the  employ^.  In  this  partic- 
ular the  plaintiff  relies  on  Smith  v.  Baker  [1891]  App.  Cas.  325; 
but  in  McPeck  v.  Railroad  Co.,  25  C.  C.  A.  110,  79  Fed.  590,  595, 
we  held  that  the  rule  of  that  case  is  certainly  not  that  of  the  federal 
courts.  We  may  also  add  that  in  MoPeck  v.  Railroad  Co.  the  em- 
ploy^ of  the  defendant  was  working  on  the  defendant's  track,  and 
was  injured  by  a  passenger  train  which  was  late.  The  circumstances 
of  that  case,  and  the  principles  applicable  to  them,  defeat  the  plain- 
tiff in  error,  although  it  was  not  there  necessary  that  they  should  be 
fully  stated. 

The  plaintiff  in  error  also  relies  on  an  exception  to  the  refusal 
of  the  circuit  court  to  admit  evidence  in  her  behalf  to  the  effect  that 
a  swinging  guard  or  fence  might  have  been  used,  of  a  character 
which  would  have  protected  Esch  from  liability  to  injury;  but  the 
witness  had  already  testified  that  such  a  guard  was  not  in  use  in  out- 
side elevators,  to  which  class  the  elevator  here  in  question  belonged, 
thus  bringing  the  evidence  offered  within  our  observations  made  with 
regard  to  Mather  v.  Rillston,  156  U.  S.  391,  399,  15  Sup.  Ct.  464,  39 
L.  Ed.  464,  in  Whitney  v.  Railroad  Co.,  43  O.  C.  A.  19,  102  Fed.  850. 
However,  we  need  not  consider  this  further;  because  the  evidence,  if 
admitted,  would  not  have  availed  the  plaintiff  in  error,  under  the 
rules  which  we  have  cited  relating  to  the  assumption  of  risks  by 
employes. 

The  judgment  of  the  circuit  court  is  affirmed. 
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DXTVTVIBR  v.  FRENCH  et  al. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    June  13,  1900.) 

No.  660. 

1.  Libel— Gravamen  of  Action— Sufficiency  of  Declaration. 

The  gravamen  of  an  action  for  libel  is  not  the  injury  to  the  plaintiff's 
feelings,  but  damage  to  his  reputation  in  the  eyes  of  others,  and  a  dec- 
laration is  insufficient  which  fails  to  show  that  the  alleged  libelous  article 
was  understood  by  its  readers  to  refer  to  the  plaintiff. 

2.  Same — Pleading— Office  of  Innuendo. 

In  a  declaration  for  libel,  where  the  alleged  libelous  publication  does 
not  show  on  its  face  that  it  has  reference  to  plaintiff,  facts  extrinsic  to 
the  article,  necessary  to  identify  him  as  the  person  referred  to,  cannot  be 
embodied  in  an  innuendo. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
Division  of  the  Northern  District  of  Illinois. 

The  action  in  the  court  below  was  in  case  for  damages  growing  out  of  the 
publication  of  an  alleged  libel.    The  declaration  is  as  follows: 

"A.  Devin  Duvivier,  plaintiff  in  this  suit,  by  his  attorney,  Kenesaw  M. 
Landis,  complains  of  Florence  French  and  Musical  Courier  Company,  a  cor- 
poration, etc.,  defendants,  of  a  plea  of  trespass  on  the  case. 

**For  that  the  said  plaintiff  is  a  subject  of  Her  Brlttanic  Majesty,  the 
Queen  of  England,  and  the  said  defendant,  Florence  French,  is  a  citizen  and 
resident  of  the  State  of  Illinois,  and  the  said  Musical  Courier  Company  is 
a  corporation  organized  and  existing  under  and  by  virtue  of  the  laws  of 
the  State  of  New  York,  and  is  a  citizen  and  resident  of  said  last  named  state. 

"And  for  that  whereas,  the  plaintiff,  from,  to-wlt:  the  year  A.  D.  1872, 
until  the  year  A.  D.  1891,  was  continuously  engaged  In  the  city  of  London, 
England,  in  the  practice  of  his  profession  as  a  teacher  of  the  art  of  singing, 
and  the  plaintiff  did,  during  said  period  and  until  the  plaintiff  removed  from 
said  city  of  London,  have  as  pupils,  studying  the  art  of  singing,  under  the 
direction  of  the  plaintiff,  a  large  number  of  Women  and  girls. 

"And  for  that  whereas,  the  plaintiff,  from,  to-wlt:  the  month  of  October, 
A.  D.  1891,  to  the  present  time,  has  been  continuously,  and  now  is  engaged 
in  the  practice  of  his  profession,  as  a  teacher  in  the  art  of  singing,  in  the 
city  of  Chicago,  in  the  State  of  Illinois,  and  the  plaintiff,  during  the  said 
period  last  aforesaid,  has  had,  and  now  has,  as  pupils  studying  the  art  of 
singing,  under  the  direction  of  the  plaintiff,  a  large  number  of  women  and  girls. 

"And  for  that  whereas  the  plaintiff,  before,  and  at  the  time  of,  the  com- 
mitting by  the  defendants,  of  the  several  grievances  hereinafter  mentioned, 
was  a  person  of  good  name,  credit  and  reputation,  and  deservedly  enjoyed 
the  esteem  and  good  opinion  of  persons  seeking  instruction  in  the  art  of 
singing  and  of  his  neighbors  and  other  worthy  citizens  of  this  state;  yet 
the  defendants,  well  knowing  the  premises,  but  wickedly  and  maliciously  in- 
tending to  injure  the  plaintiff  and  to  bring  him  into  public  scandal  and 
disgrace,  on  to-wit:  the  eighth  day  of  September,  A.  D.  1897,  at,  to- wit:  the 
District  and  Division  aforesaid,  wickedly  and  maliciously  did  compose  and 
publish  and  cause  to  be  composed  and  published  of  and  concerning  the 
plaintiff  in  a  certain  newspaper,  called  the  Musical  Courier,  whereof  the  de- 
fendant, Florence  French,  was  then  and  there  the  reporter  and  correspond- 
ent, and  whereof  the  defendant,  Musical  Courier  Company,  was  then  and 
there  the  publisher  and  proprietor,  a  certain  false,  scandalous,  malicious  de- 
famatory and  libelous  article  containing  (among  other  things)  the  false,  scan- 
dalous, malicious,  defamatory  and  libelous  matter  following,  of  and  concern- 
ing the  plaintiff,  that  is  to  say: 

**  'Curiosity  led  me  (meaning  the  defendant,  the  said  Florence  French,)  to 
peruse  the  pamphlet  entitled  'Some  Remarks  on  the  Voice'  (meaning  a  lecture 
43  O.C.A.-34 
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delivered  by  the  plaintiff  and  published  by  the  plaintiff  in  pamphlet  form). 
It  is  merely  a  reproduction  of  the  salient  points  of  a  lecture  given  at  the 
Illinois  Music  Teachers'  Convention.  The  remarks  are  such  as  found  in 
any  ordinary  publication  treating  of  singing  and  appear  to  be  copied  ver- 
batim. The  only  raison  d'etre  for  this  pamphlet  is  evidently  the  oppor- 
tunity it  offers  for  a  vile  gratuitous  Insult  and  wholesale  abuse  of  a  very 
estimable,  conscientious,  talented  teacher,  who  is  no  disciple  of  quackism— 
Mr.  Karleton  Hackett  (meaning  and  intending  thereby  to  Imply  and  charge 
that  the  plaintiff  was,  and  Is,  a  disciple  of  quackism.) 

"  'This  well-known  teacher  happens  to  enjoy  the  respect  and  esteem  of 
those  who  understand  honesty  and  scrupulousness  (meaning  and  intending 
thereby  to  charge  and  imply  that  the  plaintiff  does  not  understand  honesty 
and  scrupulousness);  moreover  he,  (meaning  Mr.  Karleton  Hackett)  is  a  gentle- 
man, a  state  of  being  which  It  is  possible  the  author  (meaning  the  plaintiff* 
of  the  voice  remarks  cannot  appreciate  (meaning  and  intending  thereby  to 
charge  that  the  plaintiff  was  not.  and  is  not.  capable  of  conducting  himself 
In  a  polite  and  gentlemanly  manner  and  that  the  plaintiff  did  not,  and  does 
not,  conduct  himself  in  a  polite  and  gentlemanly  manner  and  that  the  plaintiff 
was  not,  and  is  not,  capable  of  conducting  himself  with  propriety  and  that 
the  plaintiff  did  not,  and  does  not  conduct  himself  with  propriety).  I  (mean- 
ing the  said  Florence  French)  notice  that  in  the  preface  of  this  pamphlet 
(meaning  the  pamphlet  so  published  by  the  plaintiff  as  aforesaid)  that  this 
erstwhile  teacher  (meaning  the  plaintiff)  at  a  famous  London  School  (mean- 
ing the  Royal  Academy  of  Music)  says  he  (meaning  the  plaintiff)  has  found 
it  very  necessary  to  modify  one's  European  notions  as  to  the  relations  exist- 
ing between  masters— no,  teachers  and  pupils.  This  remark  (meaning  "he 
has  found  it  very  necessary  to  modify  one's  European  notions  as  to  the  rela- 
tions existing  between  masters— no,  teachers  and  pupils")  may  be  indorsed 
with  the  remark  that  this  discovery  is  very  beneficial  for  the  pupils.  Possibly 
had  the  discovery  been  made  earlier  Chicago  would  now  possess  one  singing 
teacher  the  less  and  London  one  singing  teacher  the  more/  (meaning  and 
intending  thereby  to  charge  that  the  plaintiff's  conduct  towards  his  pupils 
during  the  plaintiff's  professional  labors,  as  teacher  of  the  art  of  singing  in 
the  city  of  London,  England,  as  aforesaid,  was  improper  and  immoral,  and 
meaning  and  Intending  thereby  to  charge  that  the  plaintiffs  relations  to  his 
pupils  during  the  plaintiffs  professional  labors  as  teacher  of  the  art  of  sing- 
ing in  the  said  city  of  London  as  aforesaid,  were  Improper  and  immoral,  and 
meaning  and  intending  thereby  to  charge  that  the  plaintiff's  conduct  towards 
his  said  pupils  and  that  the  plaintiff's  relations  to  and  with  his  said  pupils 
during  the  plaintiff's  professional  labors,  as  teacher  of  the  art  of  singing  in 
the  city  of  London  as  aforesaid,  were  so  improper  and  immoral,  that  it  be- 
came, and  was  necessary  for  the  plaintiff,  by  reason  of  said  alleged  improper 
and  Immoral  conduct  and  relations  as  aforesaid,  to  abandon  his  professional 
labors  as  such  teacher  aforesaid  in  the  city  of  London  aforesaid,  and  to  leave 
and  go  away  from  said  city  of  London). 

"By  means  whereof  and  the  committing  of  which  said  several  grievances 
by  the  defendants  the  plaintiff  has  been,  and  is,  greatly  Injured  in  his  good 
name  and  reputation  and  brought  into  public  scandal  and  disgrace  and  has 
been,  and  is  otherwise  injured,  to  the  damage  of  the  plaintiff  of  ten  thou- 
sand ($10,000)  dollars. 

"Therefore  he  brings  his  suit,"  etc. 

To  this  declaration  the  defendants  in  error  filed  a  general  demurrer,  which 
demurrer  was,  by  the  circuit  court,  sustained;  and  upon  this  action  of  the 
circuit  court,  sustaining  the  demurrer,  the  error  relied  upon  to  reverse  the 
case  is  predicated. 

Kenesaw  M.  Landis,  for  plaintiff  in  error. 
Sigmund  Zeisler,  for  defendant  in  error. 

Before  WOODS  and  GKOSSCUP,  Circuit  Judges,  and  BUNK,  Dis- 
trict Judge. 
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After  the  foregoing  statement  of  the  case,  GROSSCUP,  Circuit 
Judge,  delivered  the  opinion  of  the  court,  as  follows: 

'Die  gravamen  of  an  action  for  libel  is  not  injury  to  the  plaintiff's 
feelings,  but  damage  to  his  reputation  in  the  eyes  of  others.  It  is 
not  sufficient,  therefore,  that  the  plaintiff  should  understand  himself 
to  be  referred  to  in  the  article.  It  is  necessary,  to  constitute  libel, 
that  others  than  the  plaintiff  should  be  in  a  position  to  understand 
that  the  plaintiff  is  the  person  referred  to. 

The  article  upon  which  the  action  in  the  court  below  was  based, 
stripped  of  innuendos,  and  of  averments  in  the  way  of  inducement, 
is  as  follows: 

"Curiosity  led  me  to  peruse  the  pamphlet  entitled  'Some  Remarks  on  the 
Voice.'  It  is  merely  a  reproduction  of  the  salient  points  of  a  lecture  given 
at  the  Illinois  Music  Teachers'  Convention.  The  remarks  are  such  as  found 
In  any  ordinary  publication  treating  of  singing,  and  appear  to  be  copied  ver- 
batim. The  only  raison  d'etre  for  this  pamphlet  is  evidently  the  oppor- 
tunity it  offers  for  a  vile,  gratuitous  insult  and  wholesale  abuse  of  a  very 
estimable,  conscientious,  talented  teacher,  who  is  no  disciple  of  quackism, 
Mr.  Karleton  Hackett. 

"This  well-known  teacher  happens  to  enjoy  the  respect  and  esteem  of  those 
who  understand  honesty  and  scrupulousness;  moreover,  he  is  a  gentleman, 
a  state  of  being  which  it  is  possible  the  author  of  the  'Voice  Remarks'  cannot 
appreciate.  I  notice  that  in  the  preface  to  this  pamphlet  this  erstwhile 
teacher  at  a  famous  London  school,  says  he  has  'found  it  very  necessary  to 
modify  one's  European  notions  as*  to  the  relations  existing  between  masters— 
no,  teachers  and  pupils.'  This  remark  may  be  indorsed  with  the  remark 
that  the  discovery  is  very  beneficial  for  the  pupils.  Possibly  bad  the  dis- 
covery been  made  earlier,  Chicago  would  possess  one  singing  teacher  the 
less  and  London  one  singing  teacher  the  more." 

The  article  in  these  words,  and  in  these  words  alone,  went  to  the 
readers  of  the  Musical  Courier.  It  contains  in  itself  no  guide  to  the 
identity  of  the  person  spoken  of,  except  that,  whoever  he  was,  he 
was  the  author  of  the  pamphlet  named;  and  the  inference  derivable 
from  the  statement  that  the  pamphlet  is  a  reproduction  of  a  lecture 
given  at  the  Illinois  Music  Teachers'  Association;  and  that  its  author 
was  formerly  a  teacher  in  a  famous  London  school,  and  is  now  a 
teacher  of  singing  in  Chicago. 

It  is  averred  in  the  inducement  that  the  plaintiff  was  formerly  a 
teacher  in  a  London  school,  and  is  now  a  teacher  of  singing  in  Chi- 
cago; but  this  alone  is  not  sufficient  to  identify  the  plaintiff  with 
the  person  spoken  of,  for  in  a  city  of  the  size  of  Chicago  there  may 
be  many  singing  masters  who  formerly  were  teachers  in  London 
schools. 

No  facts  are  averred  disclosing  that  any  reader  of  the  Courier 
had  ever  heard  of  the  pamphlet,  or  of  the  lecture,  or  that  any  one, 
not  even  its  publishers,  knew  that  the  plaintiff  waa  the  author  of 
the  pamphlet.  Indeed,  it  is  not  averred  that  the  plaintiff  was  the 
author  of  the  pamphlet.  The  article,  therefore,  furnishes  no  knowl- 
edge that  may  be  said,  either  directly  or  by  reasonable  inference,  to 
lead  up  to  the  identification  of  the  plaintiff  with  the  person  spoken 
of  in  the  article;  and  the  declaration  contains  no  averment  of  knowl- 
edge, extrinsic  to  the  article,  that  may,  with  reasonable  certainty, 
connect  the  article  with  the  plaintiff.    For  all  that  appears  on  the 
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face  of  the  declaration,  the  readers  of  tin*  article  in  the  Courier  mayr 
each  and  all,  have  reasonably  supposed  that  the  article  referred  to 
some  one  other  than  the  plaintiff. 

It  is  true  that  the  declaration  avers  that  the  defamatory  language 
was  used  of  and  concerning  the  plaintiff,  but,  as  has  already  been 
said,  it  is  not  enough,  to  constitute  libel,  that  the  plaintiff  knew  that 
he  was  the  subject  of  the  article,  or  that  the  defendants  knew  of 
whom  they  were  writing;  it  must  appear  upon  the  face  of  the  dec- 
laration that  persons  other  than  these  must  have  reasonably  under- 
stood that  the  article  was  written  of  and  concerning  the  plaintiff,, 
and  that  the  so-called  libelous  expressions  related  to  him. 

It  is  true,  also,  that  in  an  innuendo  it  is  stated  inferentially  that 
the  pamphlet  was  originally  a  lecture  delivered  by  the  plaintiff,  and 
by  him  published  in  pamphlet  form;  but  an  averment  of  fact  ex- 
trinsic to  the  article,  and  essential  to  an  identification  of  the  article 
with  the  person  complaining,  cannot  be  embodied  in  an  innuendo. 
13  Enc.  PL  &  Prac.  54. 

The  office  of  an  innuendo  is  to  deduce  inferences  from  premises 
already  stated,  not  to  state  the  premises  themselves.  An  innuendo 
is  not  an  issuable  averment.  Facts  extrinsic  to  the  article,  and  es- 
sential to  a  reasonable  identification  of  the  plaintiff  with  the  person 
referred  to,  must  be  set  out  in  the  inducement.  Id.  52;  McLaughlin 
v.  Fisher,  136  111.  111-116,  24  N.  E.  60i 

Let  this  whole  article  be  read  without  knowledge  that  the  plain- 
tiff was  the  author  of  the  pamphlet,  or  without  knowledge  of  the 
facts  reasonably  connecting  the  plaintiff  with  the  authorship  of  the 
pamphlet,  and  no  one  would  know  that  the  plaintiff  was  the  person 
referred  to  in  the  article.  This  want  of  information,  in  the  absence 
of  the  essential  introductory  averment,  must  be  assumed  to  have 
been  the  state  of  mind  of  the  readers  of  the  article. 

For  these  reasons,  we  see  no  error  in  the  ruling  of  the  Circuit 
Court  sustaining  the  demurrer,  and  it  is,  therefore,  affirmed. 


(104  Fed.  282.) 

HARDER  &  HAFER  OOAL  MIN.  CO.   OF  SULLIVAN  COUNTY,   INt>.,  V. 

SCHMIDT. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    October  2,  1900.) 

No.  661. 

1.  Master  and  Servant— Injury  op  Servant— Obvious  Danger. 

Where  the  condition  of  the  roof  in  a  coal-mine  entry  was  called  to- 
the  attention  of  the  superintendent,  who  did  not  regard  it  as  dangerous, 
and  dissuaded  the  employe  who  spoke  of  it  from  his  apprehension,  the 
owner  cannot  claim  that  the  danger  was  so  obvious  that  an  employe^  who 
was  injured  by  the  falling  of  the  roof  either  assumed  the  risk  or  was 
guilty  of  contributory  negligence. 

2.  Same— Unsafe  Place— Miners. 

A  miner  who  Is  permitted  by  his  employer,  either  expressly  or  im- 
pliedly, to  go  to  a  certain  place  in  the  mine,  and  there  receives  injuries 
from  causes  of  which  he  had  no  previous  knowledge,  but  which  were- 
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known  to  the  employer,  and  should,  in  compliance  with  his  duty  to  pro- 
vide a  reasonably  safe  place  for  his  employes,  have  been  obviated,  may 
recover  from  the  master  for  such  injuries. 

.  In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
Division  of  the  Northern  District  of  Illinois. 

The  defendant  in  error  was  the  plaintiff  in  the  court  below,  and  obtained 
a  verdict  and  judgment  against  the  plaintiff  in  error,  defendant  below,  in 
the  sum  of  two  thousand  eight  hundred  and  ninety-five  dollars  damages  for 
personal  injuries  received  by  the  defendant  in  error  in  the  mines  of  the 
plaintiff  in  error.  The  principal  error  relied  upon  is  that  the  court  refused, 
at  the  conclusion  of  the  testimony,  on  motion  of  the  plaintiff  in  error,  to  in- 
struct the  jury  to  find  a  verdict  for  the  plaintiff  in  error. 

The  evidence  was  somewhat  contradictory,  but  the  facts  found  by  the  ver- 
dict of  the  jury,  upon  the  instructions  given,  and  supported  by  a  sufficient 
weight  of  evidence,  may  be  stated  as  follows: 

The  plaintiff  in  error  was,  on  the  20th  of  December,  1894.  a  corporation 
under  the  laws  of  Indiana,  conducting  a  coal  mining  business  in  Sullivan 
county  in  that  state. 

The  general  plan  of  the  mines,  so  far  as  it  need  be  considered,  is,  in  sub- 
stance: A  long  horizontal  passageway  called  the  "main  entry"  runs  north 
and  south  past  the  foot  of  the  hoisting  shaft.  This  passageway  is  used  for 
•drawing  cars  of  coal  to  the  shaft.  Other  similar  passageways  used  for  the 
same  purpose  are  cut  at  right  angles  to  the  main  entry  or  passageway,  and 
they  also  run  in  a  horizontal  direction,  and  the  coal  cars  are  drawn  in  them 
from  the  "rooms"  where  the  miners  excavate  the  coal,  over  to  the  main 
entry,  where  they  turn  and  traverse  the  main  entry  to  the  hoisting  shaft. 
These  latter  passageways,  which  run  east  and  west,  or  at  right  angles  to  the 
main  passageway  or  entry,  are  high  enough  for  a  man  to  walk  in  and  wide 
•enough  for  cars  to  be  pulled  through,  averaging  from  six  to  nine  feet  in  width. 

From  these  east  and  west  passageways  the  miners  bore  into  the  coal  veins 
at  regular  intervals  or  distances  along  the  passageway,  and  make  what  are 
called  "rooms."  The  room  is  made  by  excavating  or  removing  the  coal,  and 
it  is  in  these  rooms  that  the  actual  mining  work  of  dislodging  coal  is  per- 
formed. Before  the  room  is  made,  there  is  a  piece  of  technical  work  per- 
formed called  "turning  the  room."  which  means  making  a  doorway  from 
the  passage  into  the  room.  This  Is  done  by  picking  or  blasting  a  hole  about 
four  feet  wide  and  four  feet  high  into  the  side  of  the  passageway,  a  dis- 
tance of  about  six  feet.  When  the  miner  clears  out  such  a  hole  he  may  then 
remove  the  coal  lying  beyond  and  open  up  the  area  called  the  "room." 

Sections  7472  and  7479  of  the  Mining  Act  of  Indiana  (Burns'  Rev.  St.  1804) 
are  as  follows: 

"7472.  Duties  of  Bosses.— That  the  mining  boss  shall  visit  and  examine 
every  working  place  in  the  mine  at  least  every  alternate  day  while  the  miners 
of  such  place  are,  or  should  be  at  work,  and  shall  examine  and  see  that  each 
and  every  working  place  is  properly  secured  by  props  or  timber,  and  that 
safety  in  all  respects  is  assured,  and.  when  found  unsafe,  he  shall  order  and 
direct  that  no  person  shall  be  permitted  in  an  unsafe  place,  unless  it  be  for 
the  purpose  of  making  it  safe.  He  shall  see  that  a  sufficient  supply  of  props, 
caps  and  timber  are  always  on  hand  at  the  miners'  working  places.  He 
shall  see.  also,  that  all  loose  coal,  slate  and  rock  overhead  wherein  miners 
have  to  travel  to  and  from  their  work  are  carefully  secured." 

"7479.  Mining  Boss— Duties.— That  in  order  to  secure  the  proper  ventila- 
tion of  each  coal  mine,  and  promote  the  health  and  safety  of  the  persons 
employed  therein,  the  owner,  operator,  agent  or  lessee  shall  employ  a  com- 
petent mining  boss,  who  shall -be  an  experienced  coal  miner  and  shall  keep 
a  careful  watch  over  the  ventilating  apparatus  and  the  air  ways,  and  shall 
see  that,  as  the  miners  advance  their  excavations,  all  loose  coal,  slate  and 
Tock  overhead  are  carefully  secured  against  falling  therein  on  the  traveling 
and  airways.  He  shall  measure  the  air  current  at  least  once  a  week  at 
the  inlet  and  outlet,  and  at  or  near  the  face  of  the  entries;  he  shall  keep  a 
record  of  such  measurements  which  shall  be  entered  in  a  book  kept  for  that 
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purpose,  the  said  book  to  be  open  for  the  inspection  of  the  mine  inspector. 
He  shall,  also,  on  or  about  the  first  day  of  each  month,  mail  to  the  inspector 
a  true  copy  of  the  air  measurements  given,  stating,  also  the  number  of  per- 
sons employed  in  or  about  said  mine,  the  number  of  mules  and  horses  used 
and  the  number  of  days  worked  in  each  month.  Blanks  for  this  purpose 
shall  be  furnished  by  the  state  to  the  inspector  and  by  the  inspector  to  each 
mine  boss." 

In  the  operation  of  these  mines  the  miners  were  paid  sixty  cents  a  too 
for  the  coal  mined  and  loaded,  and  two  dollars  for  turning  the  room.  In  a 
general  way,  a  miner,  with  his  help  or  buddy,  worked  a  room,  each  other 
miner,  with  his  help  or  buddy,  working  some  other  room;  but  occasionally 
a  miner  had  more  than  one  helper,  especially  when  he  wished  to  help  one 
who  was  waiting  for  a  place  as  an  employee. 

The  plaintiff,  Herman  Schmidt,  was  a  practical  coal  miner  of  about  twenty- 
four  years  experience,  but  had  been  employed  in  the  defendant's  mine  for 
about  two  weeks.  With  his  buddy,  be  was  engaged  in  miniug  coal  from 
one  of  the  rooms. 

On  the  day  when  the  accident  occurred  the  mine  was  shut  down  to  such 
an  extent  that  there  could  be  no  service  of  the  coal  cars.  At  the  breakfast 
table  that  morning  Schmidt  was  told  by  another  miner,  Ferdinand  Yochem, 
that  Yochem  was  about  to  start  a  new  room  about  a  thousand  feet  dis- 
tant from  the  room  assigned  to  Schmidt,  and  that  if  Schmidt  and  his  buddy 
would  help  in  turning  this  new  room,  the  two  dollars  would  be  divided  be- 
tween them.  To  this  Schmidt  agreed.  They  went  separately  to  the  mine, 
the  superintendent  having  been  told  by  Schmidt  that  he  was  going  to  his 
room  to  finish  picking  up  some  loose  coal,  so  that  the  room  would  be  ready 
for  the  cars  when  they  started  again;  and  having  been  told  by  Yochem 
that  he  was  going  to  the  place  assigned  for  the  turning  of  the  new  room. 

There  was  some  dispute  on  the  trial  whether  the  superintendent  had  been 
told  by  Yochem  that  Schmidt  would  assist  him  in  the  turning  of  the  room. 
The  testimony  of  Yochem  on  that  subject  was  as  follows: 

"Q.  Did  or  did  you  not  have  any  conversation  with  the  superintendent 
about  whom  you  should  have  to  help  you?" 

"A.  Well,  I  said  to  Lawrence  [the  superintendent]  I  take  Fenger  [Yochem's 
buddy]  with  me  to  this  place  and  he  said  all  right." 

"Q.  You  said  nothing  about  Schmidt?  Did  you  say  anything  to  him  about 
Schmidt  or  Neuroth?" 

"A.  Yes,  I  told  him  in  the  morning  I  go  down,  I  said  to  Schmidt  and  Xeu- 
roth  you  got  lots  of  coal,  you  come  down  and  help  me  in  my  place,  and  he 
said  all  right,  I  have  nothing  against  it." 

"Q.  When  you  were  talking  with  the  superintendent  was  Schmidt  there?" 

"A.  No,  sir,  Schmidt  he  was  away  before  me  at  the  boarding  house.*' 

The  instructions  given  to  the  jury  by  the  court  upon  this  point  were  as 
follows: 

"If  you  believe  from  the  evidence  that  the  plaintiff  was  engaged  by  the 
defendant  to  work  in  its  mine  in  a  certain  room,  and  that  the  duties  of  the 
plaintiff  did  not  call  him  to  assist  Yochem  and  Fenger,  then  the  Court  in- 
structs the  jury,  that,  unless  they  further  believe  from  the  evidence,  that 
plaintiff  was  authorized  or  permitted  by  the  defendant  or  some  servant  of 
the  defendant's  in  charge  and  authority  over  the  plaintiff  to  go  to  the  place 
where  he  was  injured,  and  that  the  condition  of  such  place  was  unknown 
to  the  plaintiff,  then  the  jury  should  find  the  defendant  not  guilty." 

"The  Court  instructs  the  jury  that  if  you  believe  from  the  evidence,  thBt 
Herman  Schmidt  went  to  the  place  where  Yochem  and  Fenger  were  at  work, 
to  aid  them  in  firing  the  shot,  without  any  instruction  or  authority  or  per- 
mission, expressed  or  implied,  from  the  defendant  or  its  duly  authorized 
agent,  to  go  there,  and  was  injured  by  reason  of  his  going  there  to  assist  in 
firing  such  shot,  or  to  see  that  the  same  was  afterwards  properly  fired,  then 
the  Court  instructs  you  as  a  matter  of  law,  to  find  the  defendant  not  guilty." 

There  was  no  timbering  or  other  protection  to  the  passageway  of  the 
mine,  and  none  at  the  place  where  the  new  room  was  to  be  turned.  Imme- 
diately above  this  point  was  a  fissure  or  seam  in  the  ceiling  of  the  passage- 
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way  of  such  a  nature  that  a  portion  of  the  rock  in  the  seam  was  supported 
by  the  piece  of  the  wall  which  was  to  be  blasted  away  to  make  the  door- 
way. The  danger  imminent  from  this  fissure  could  have  been  avoided  by 
the  putting  in  of  appropriate  timbers.  Yochem  and  the  mine  boss  talked  of 
this  rock  the  day  before,  Yochem  saying  that  the  place  "looked  no  good," 
bat  the  mine  boss  saying  that  it  could  not  fall  down;  that  it  was  solid  rock. 
Schmidt's  attention,  so  far  as  the  evidence  goes,  was  not  called  to  this  fissure. 

After  doing  a  little  work,  on  the  morning  of  the  injury,  in  his  own  room, 
Schmidt  and  his  buddy  went  to  the  place  where  Yochem  proposed  to  turn 
the  new  room.  The  blast  was  set,  and  Yochem  and  Schmidt,  with  their 
buddies,  withdrew  until  it  was  fired  off.  Shortly  afterwards  they  returned, 
Schmidt  being  in  advance,  when  the  rock  overhanging  the  seam  fell,  and 
caused  the  injuries  for  which  the  action  was  brought.  Had  the  gangway  at 
this  place  been  properly  timbered,  the  rock  would  not  have  fallen. 

Some  of  the  counts  of  the  declaration  proceed  upon  the  common  law  obliga- 
tion of  the  mining  company  to  furnish  a  safe  place  in  which  the  employees 
may  work,  and  some  of  them  upon  the  special  statutes  hereinbefore  set  out 

The  bill  of  exceptions  does  not  show  that  any  exceptions  were  taken, 
after  instructions,  before  the  withdrawal  of  the  jury,  and  the  brief  filed  by 
the  plaintiff  in  error  does  not  set  out  specifically  any  instructions  given,  or 
instructions  refused,  or  any  evidence  admitted,  or  evidence  ruled  out,  upon 
which  error  Is  predicated. 

O.  W.  Dynes,  for  plaintiff  in  error. 
Cyrus  J.  Wood,  for  defendant  in  error. 

Before  WOODS  and  GROSSCUP,  Circuit  Judges,  and  BUNN,  Dis- 
trict Judge. 

After  stating  the  facts  as  above,  GROSSCUP,  Circuit  Judge,  de- 
livered the  opinion  of  the  court,  as  follows: 

Indisputably  the  plaintiff  in  error  was  bound  by  law  to  furnish  to 
its  employees  safe  gangways  and  working  places.  The  statutes  of 
Indiana  are,  in  this  respect,  only  supplemental  to  the  common  law 
obligations.  If,  as  the  jury  found,  the  plaintiff  in  error  failed  in 
the  performance  of  this  duty,  causing  the  injury  for  which  the  ac- 
tion is  brought,  the  action  is  maintainable,  unless  Schmidt  was 
there  without  invitation,  or  had  notice  of  the  dangerous  character 
of  the  place.  The  two  inquiries  thus  suggested  constitute  the  fight- 
ing ground  of  this  case. 

The  evidence  discloses  that  the  imminence  and  nature  of  the  dan- 
ger was  called  to  the  attention  of  the  mining  boss  by  Yochem;  that 
Yochem  was  assured  that  his  apprehensions  were  unfounded;  and 
that  Schmidt  had  no  knowledge  of  their  existence.  Whatever  may 
be  the  exemption  of  the  employer  from  liability  for  injuries  caused 
by  a  danger  that  is  obvious  to  the  injured,  such  exemption  will  not 
be  accorded  where  the  nature  of  the  menace  is  so  uncertain  as  to 
cause  discussion  between  the  employees  and  the  employer,  with  the 
result  that  the  employer  dissuades  the  employee  of  his  apprehension; 
and  especially  so  where  the  particular  employee  injured  is  without 
any  knowledge  of  its  existence.  This  disposes  of  the  question  of  con- 
tributory negligence,  and  of  any  question  growing  out  of  the  assump- 
tion of  risk  by  the  defendant  in  error. 

It  is  not  necessary,  in  this  case,  to  determine,  as  a  matter  of  law, 
growing  out  of  his  general  employment,  whether  Schmidt  was,  at 
the  place  and  time  of  the  injury,  within  the  protection  of  the  gen- 
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eral  rule  imposed  upon  employers  to  provide  a  safe  place  for  their 
employees.  The  jury  found,  as  a  matter  of  fact,  that  Schmidt  was 
present  by  the  permission,  either  express  or  implied,  of  the  super- 
intendent. The  evidence  was  somewhat  uncertain  whether  the  super- 
intendent told  Yochem,  on  the  morning  in  question,  that  Schmidt 
might  assist  him.  Yochem  was  an  illiterate  witness,  and  his  answer 
might  be  interpreted  to  mean,  either  that  he  had  told  Schmidt  to  help 
him,  and  Schmidt  said  it  was  all  right;  or  that  he  had  told  the  super- 
intendent that  he  had  so  told  Schmidt,  and  the  superintendent  had  said 
it  was  all  right.  *  But  there  is  testimony  of  no  uncertain  kind  that 
Yochem  was  permitted  more  than  one  heiper,  and,  therefore,  Schmidt 
was  present,  on  the  morning  in  question,  under  this  general  permis- 
sion. The  instructions  of  the  court  upon  these  issues  were  certainly 
as  favorable  as  the  plaintiff  in  error  could  demand,  and  we  can  see  no 
reason  why  the  verdict  of  the  jury  should  not  now  be  controlling. 

The  case  made  out,  then,  is  that  of  an  employee,  permitted  by  the 
employer  to  go  to  a  certain  place  in  the  mines,  and  there  receiving 
injuries  from  causes  of  which  he  had  no  previous  knowledge,  but 
which  were  known  to  the  employer,  and  which  should,  in  compliance 
with  its  duty  to  provide  a  safe  place  to  work  in,  have  been  obviated. 
Such  a  case  is,  of  course,  maintainable. 

The  judgment  will  be  affirmed. 


(104  Fed.  287.) 

In  re  BAKER. 

(Circuit  Court  of  Appeals,  First  Circuit.     May  29,  1900.) 

No.  294. 

1.  Bankruptcy— Petition  for  "Review— Practice. 

A  proceeding  in  the  circuit  court  of  appeals,  under  Bankr.  Act  1898.  f 
24b,  to  review  proceedings  of  a  district  court,  sitting  in  bankruptcy,  in 
matter  of  law.  is  required  by  General  Orders  No.  37  to  follow  as  nearly 
as  may  be  the  rules  of  equity  practice  established  by  the  supreme  court; 
and  the  petition  must  in  some  way  set  out  enough  of  the  tenor  of  the 
record  in  the  district  court  to  present  the  issue  of  law  which  it  seeks  to 
raise.i 

2.  Same— Parties. 

A  circuit  court  of  appeals  cannot  revise  the  proceedings  of  a  district 
court  in  bankruptcy,  on  petition  therefor  filed  under  Bankr.  Act  1898.  $ 
24b.  without  an  issue  made  and  presented  by  parties  who  have  a  sub- 
stantial interest  in  the  controversy,  or  at  least  without  a  proper  oppor- 
tunity given  therefor;  and.  where  it  appears  that  a  creditor  against 
whom  a  petition  for  review  is  tiled  has  no  longer  any  interest  in  the 
question  sought  to  be  raised,  the  petition  will  uot  be  heard  until  other 
creditors  who  may  have  an  interest  are  brought  in  by  proper  notice. 

Petition  for  Revision  of  Proceedings  of  the  District  Court  of  the 
United  States  for  the  District  of  Massachusetts,  in  Bankruptcy. 

Benjamin  H.  Greenwood,  for  petitioner. 
Byron  B.  Johnson,  for  defendant. 

i  Appeal  and  review  in  bankruptcy  proceedings,  see  note  to  In  re  Eggert, 
43  C.  C,  A.  9. 
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Before  COLT  and  PUTNAM,  Circuit  Judges,  and  WEBB,  District 
Judge. 

PUTNAM,  Circuit  Judge.  This  case  was  on  the  trial  list  for  the 
April  session,  and  has  been  submitted  on  briefs.  It  is  a  petition  filed 
by  Margaret  E.  Baker  against  Byron  B.  Johnson,  under  section  24b 
of  the  bankrupt  act  approved  on  July  1, 1898  (30  Stat.  553),  for  a  re- 
vision of  the  proceedings  of  the  district  court  for  the  Massachusetts 
district  sitting  in  bankruptcy.  An  answer  was  put  in  by  Johnson, 
-and  the  petition  and  answer  constitute  the  whole  case  before  us. 
By  the  terms  of  the  statute,  the  proceeding  in  this  court  is  in  equity, 
and  it  must  present  matter  of  law,  and  nothing  else.  By  General 
Orders  and  Forms  in  Bankruptcy  37,  172  U.  6.  666,  18  Sup.  Ct.  x., 
it  must  follow,  as  nearly  as  may  be,  the  rules  of  equity  practice 
established  by  the  supreme  court.  By  a  rule  of  this  court  entered 
on  May  31,  1899,  the  time  of  pleading  to  a  petition  is  limited,  and 
seme  other  provisions  in  reference  to  pleadings*  are  made;  but  the 
rule  contains  nothing  inconsistent  with  General  Order  37.  Although, 
under  Equity  Rule  26,  the  old  prolixity  is  not  required,  yet,  following 
the  guidance  of  the  recognized  precedents  for  bills  of  review  for 
alleged  errors  in  law,  this  petition  should  have  presented,  in  some 
way,  enough  of  the  tenor  of  the  record  in  the  district  court  to  enable 
ns  to  perceive  the  issue  of  law  which  it  seeks  to  raise.  This  it  fails 
to  do.  As,  also,  the  answer  does  not  admit  unequivocally  the  allega- 
tions of  the  petition,  this  defect  becomes  fundamental.  Under  the 
-circumstances,  the  record  does  not  now  present  an  issue  of  law,  as 
required  by  the  statute.  Consequently  the  submission  on  briefs  must 
be  annulled,  the  case  stricken  from  the  trial  list,  and  the  petitioner 
must  take  proceedings  to  properly  present  the  issue  of  law  intended 
to  be  raised,  or  the  petition  must  be  dismissed. 

In  addition  to  this,  it  appears  by  the  answer  to  the  petition  sup- 
plemented by  the  petitioner's  suggestion  of  record,  that  Johnson,  the 
respondent,  has  been  paid,  and  has  no  longer  any  interest  in  the  con- 
troversy. If  he  was  the  sole  creditor,  the  petitioner  has  no  longer 
-any  interest  in  the  bankruptcy  proceedings,  and  the  petition  pre- 
sents only  a  moot  question.  At  any  rate,  we  cannot  revise  the  pro- 
ceedings of  the  district  court  without  an  issue  made  and  presented 
by  parties  who  have  a  substantial  interest  in  the  controversy,  and 
who  can  suitably  represent  it,  or  at  least  without  proper  oppor- 
tunity given  therefor.  Under  these  circumstances,  before  the  case 
can  proceed  further  the  petitioner  must  apply  for  an  order  of  notice 
on  the  creditors,  if  there  be  any,  or  on  such  of  them  as  have  an  in- 
terest in  the  controversy,  and  cause  the  order  to  be  properly  served. 
This  order  will  be  made  on  the  petitioner  filing  a  proper  motion 
therefor,  accompanied  with  anaffidavit  which  sets  out  the  facts  fully 
enough  to  enable  us  to  understand  the  form  the  notice  should  take, 
.find  the  persons  against  whom  it  should  issue. 

Ordered,  for  the  reasons  stated  in  the  opinion  passed  down  this  day, 
the  submission  of  this  case  on  briefs  is  annulled,  and  the  petitioner 
lias  leave  to  proceed  as  stated  in  the  opinion. 

On  October  9,  1900,  the  following  final  decree  was  entered:    "On 
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this  case  being  called  for  argument,  it  appearing  that  the  petitioner 
has  not  complied  with  the  terms  of  the  opinion  passed  down  May 
29,  1900,  the  petition  is  dismissed,  without  costs."    . 


(104  Fed.  30fc) 

ROSS  v.  MERCHANTS  &  MINERS  TRANSP.  CO. 

(Circuit  Court  of  Appeals,  First  Circuit    October  19,  1900.) 

No.  335. 

Collision— Burden  op  Proof— Barges  Improperly  Anchored. 

The  rule  is  strict  in  behalf  of  a  vessel  injured  in  collision  while  at 
anchor,  where  properly  anchored;  but  there  is  no  presumption  in  favor  of 
barges  which  were  unnecessarily  anchored  where  they  swung  into  and 
obstructed  the  narrow  channel  of  a  river,  and  were  left  there  at  night 
with  no  one  to  attend  to  their  lights.  The  D.  H.  Miller,  22CC.A.  597, 
76  Fed.  877,  distinguished. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Rhode  Island. 

Edward  G.  Benedict  (Robert  D.  Benedict  and  Dexter  B.  Potter,  on 
the  brief),  for  appellant. 

Frank  Healy  (Archibald  C.  Matteson  and  Daniel  H.  Hayne,  on  the 
brief),  for  appellee. 

Before  COLT  and  PUTNAM,  Circuit  Judges,  and  LOWELL,  Dis- 
trict Judge. 

PUTNAM,  Circuit  Judge.    We  have  no  question  that  we  must 
affirm  the  decision  of  the  district  court,  and,  except  for  the  advisa- 
bility of  pointing  out  that  the  result  harmonizes  with  our  prior  de- 
cisions, we  would  have  no  occasion  to  add  anything  to  the  opinion 
filed  by  the  learned  judge  who  decided  the  case  below.    99  Fed.  793. 
The  general  facts  are  sufficiently  stated  in  that  opinion.    The  funda- 
mental difficulty  with  the  libelant's  case  is  that,  under  the  circum- 
stances, the  burden  rests  on  him,  and  he  does  not  support  it    The 
case  affords  no  presumption  in  his  favor  to  be  overcome  by  the  Chat- 
ham, as  is  ordinarily  the  fact  in  behalf  of  a  vessel  at  anchor.    It  is 
sufficient  to  say  in  this  particular  that  the  only  direct  proofs  which 
the  case  furnishes  show  that  at  the  time  of  the  collision  the  libelant's 
barges  were  anchored  in  the  fairway,  or  so  near  to  it  that  some  of 
them  swung  across  it,  and  they  also  show  that  none  exhibited  any 
light.    It  is  true  that  there  is  evidence  that  lights  were  set  on  at 
least  one  of  the  libelant's  barges  at  4  o'clock  in  the  afternoon;  bat 
the  record  makes  it  plain  that  from  about  6  o'clock  nntil  the  collision, 
a  period  of  over  four  hours,  they  were  not  attended  by  any  person. 
In  fact,  it  is  admitted  that  there  was  no  person  in  charge  of  the 
barges  or  their  lights  after  6  o'clock.    The  only  proofs  as  to  the  want 
of  lights  and  the  position  of  the  barges  at  the  precise  time  of  the 
collision  come  from  the  Chatham.    It  cannot  be  questioned  that  the 
Chatham  was  properly  manned  and  well  disciplined,  and  that,  at  least 
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until  the  moment  before  the  collision,  she  had  been  proceeding  down 
the  river  with  great  caution,  although  it  is  true  that  there  are  some 
surmises  which,  in  a  close  case,  would  perhaps  change  the  prepon- 
derance against  her. 

Applying  to  the  facts  the  decisions  which  bear  on  them,  especially 
those  of  this  court,  they  are  entirely  in  harmony  with  the  conclusions 
of  the  district  court.  The  libelant  relies  on  The  Bridgeport,  14 
Wall.  116,  20  L.  Ed.  787;  but  in  that  case  the  vessel  injured  wa^ 
moored  to  a  pier,  and  was  altogether  out  of  the  usual  course  of  vessels- 
navigating.  The  next  case  he  relies  on  is  The  Virginia  Ehrman,  97 
U.  S.  309,  24  L.  Ed.  890;  but  there  the  vessel  injured  was  a  dredge,, 
anchored,  with  proper  lights,  and  in  the  very  place  where  she  was  re- 
quired by  the  engineer  in  charge  to  do  her  work.  This  case  waa 
applied  by  us,  in  The  D.  H.  Miller,  22  C.  C.  A.  597,  76  Fed.  877,  to  a 
dredge  doing  work,  under  the  authority  of  the  state  of  Massachusetts, 
in  Boston  Harbor,  at  a  point  inconveniently  near  the  wharf  of  the 
colliding  steamer.  Then  we  laid  down  the  rule  as  one  of  great  strict- 
ness in  behalf  of  a  vessel  properly  at  anchor;  but  this  appeal  differs 
from  each  of  the  last  two  cases  cited,  in  the  fact  that  there  the  ves- 
sels injured  were  dredges  located  at  the  places  where  it  was  necessary 
that  they  should  be  at  work,  while  here  the  vessel  injured  was  a 
barge,  not  engaged  in  work  and  of  light  draft,  so  that  she  could 
easily  have  been  anchored  under  a  bight  of  land,  at  some  point  clear 
from  all  possibility  of  endangering  vessels  proceeding  up  and  down 
The  channel.  With  reference  to  vessels  at  anchor,  where  properly 
anchored,  the  rule  is  strict  in  their  behalf,  but  as  to  positions  for 
anchoring  there  is  no  mystery.  The  same  rules  of  obligation  to  use 
care  (that  is,  to  avoid  endangering  the  usual  paths  of  commerce)  apply 
as  apply  with  reference  to  obstructing  any  other  highway  unneces- 
sarily. The  court  below  could  not  have  been  too  severe  in  condemn- 
ing the  unnecessary  and  improper  anchorage  of  these  barges  at  a  point 
endangering  this  narrow  channel,  in  view  of  the  fact  that  they  were 
left  through  the  night  with  no  person  to  attend  their  lights,  or  to  cau- 
tion approaching  vessels  in  case  they  swung  into  the  channel,  as  it  is- 
clear  they  did. 

Other  cases  which  have  been  decided  by  this  court  are  most  per- 
tinent to  the  facts  at  bar.  In  The  Columbian,  41  C.  C.  A.  150,  100 
Fed.  991,  997,  we  called  attention  to  the  well-settled  rule  which  re- 
quires us  to  hold  that,  where  it  is  clear  that  there  are,  on  the  one  part, 
faults  so  gross  as  the  faults  of  the  barges  in  this  case,  any  doubts 
regarding  the  management  of  the  other  vessel,  or  regarding  the  con- 
tribution of  her  faults,  if  any,  to  the  collision,  should  be  resolved  in 
her  favor.  Also,  at  page  993,  100  Fed.,  and  page  151,  41  C.  C.  A. 
we  called  attention  to  the  rule  that  a  violation  of  the  statutory  reg- 
ulations, like  the  omission  to  maintain  a  light  on  the  barges,  will 
condemn  the  vessel  thus  negligent,  unless  it  be  shown,  not  merely 
that  such  violation  was  not  one  of  the  causes  of  the  collision,  but 
that  it  could  not  have  been.  In  several  cases  we  have  also  referred 
to  the  fact  that  the  maintenance  of  good  discipline  aboard  a  vessel, 
and  evident  care  in  proceeding  in  difficult  situations  nearly  to  the- 
time  of  a  collision,  justify  a  strong  presumption  that  she  was  vig- 
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ilant  with  reference  to  the  immediate  circumstances  which  brought 
•on  the  catastrophe.,  A  case  strikingly  in  point,  in  view  of  the  fact 
that  the  barges  were  left  without  any  night  watchman,  is  The  Charles 
L.  Jeffrey,  5  C.  C.  A.  246,  55  Fed.  685,  in  which  we  said,  at  pages 
686,  687,  55  Fed.,  and  page  247,  5  C.  C.  A.,  as  follows: 

4<When  one  vessel  makes  a  claim  against  another  In  the  ease  of  a  collision, 
admiralty  courts  are  bound  by  the  same  rule  which  forbids  any  other  court 
from  condemning  any  one  in  damages,  except  in  behalf  of  a  party  who  sup- 
ports his  demand  by  preponderance  of  evidence.  If,  therefore,  the  owners  of 
a  vessel,  either  through  the  necessities  of  economy  or  for  other  reasons,  are 
not  able  to  show  such  constant  vigilance,  especially  on  the  part  of  the  lookout, 
as  Is  necessary  to  sustain  the  burden  which  rests  upon  every  one  who  claims 
another  to  be  in  fault,  inability  to  maintain  the  claim  must  be  laid  to  their 
•own  misfortune  and  negligence,  and  not  to  the  courts  or  the  law." 

In  order  for  any  one  prosecuting  to  maintain  his  propositions  suc- 
cessfully, he  must  not  only  have  a  good  claim,  but  he  must  be  able  to 
furnish  the  appropriate  proofs,  or  to  point  the  court  to  presumptions 
which  render  proofs  unnecessary.  In  the  case  at  bar,  we  have  seen, 
there  are  no  such  presumptions;  and,  if  it  were  possible  for  us  to 
suppose  that  the  libelant  has  in  fact  a  just  cause,  he  must  attribute 
his  failure  to  maintain  it  to  the  principles  stated  in  The  Charles  L. 
Jeffrey,  and  to  the  fact  that,  through  an  economical  disregard  of  the 
rights  of  those  navigating  in  the  neighborhood  of  his  barges,  he  failed 
to  maintain  a  proper  watch,  who  could  have  explained  to  the  court 
the  circumstances  of  the  collision. 

The  decree  of  the  district  court  is  affirmed,  and  the  costs  of  appeal 
nitre  awarded  to  the  appellee. 


(104  Fed.  305.) 

McCAFFERTY  et  al.  v.  CELLULOID  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit.     November  14,  1888.) 

.Appeal— Assignment  of  Error— Decree  by  Stipulation. 

Where  parties  stipulate  that  in  a  pending  case  a  decree  shall  be 
rendered  on  filing  of  the  certified  copy  of  an  Interlocutory  decree  entered 
in  another  cause  of  the  same  character,  and  a  decree  is  entered  conform- 
ably with  the  stipulation,  an  assignmeut  of  error  will  not  lie  to  it 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  East- 
ern District  of  New  York. 

Bill  by  the  Celluloid  Company  against  Robert  E.  McCafferty  and  Morris  L. 
Holton,  co-partners  under  the  firm  name  of  McCafferty  &  Holton.  for  infringe- 
ment of  letters  patent  No.  542.452,  dated  July  9,  1895,  and  No!  546,360,  dated 
September  17,  1895.  The  following  stipulation  between  the  counsel  was  filed 
July  80,  1896:  "It  is  hereby  stipulated  and  agreed  by  and  between  the  solicit- 
ors for  the  respective  parties  that  all  of  the  evidence  taken  or  to  be  taken, 
and  all  of  the  exhibits  introduced  or  to  be  introduced,  on  behalf  of  the  defend- 
ants, and  in  rebuttal  on  behalf  of  the  complainant,  in  the  suit  of  The  Celluloid 
Company  v.  The  Arlington  Manufacturing  Company,  in  equity  (No.  25,  Septem- 
ber term.  1805),  in  the  United  States  circuit  court  for  the  district  of  New 
Jersey,  shall  be  considered  as  evidence  duly  taken  and  exhibits  duly  introduced 
in  this  suit,  and  that  a  copy  of  the  same  may  be  filed  in  this  cause  as  original 
testimony  and  exhibits,  and  that  the  same  shall  be  treated  and  used  in  all 
jospeets  as  if  regularly  taken  and  introduced  in  this  cause.    And  it  is  further 
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stipulated  that,  upon  the  filing  in  this  cause  of  a  certified  copy  of  any  inter* 
locutory  decree  entered  in  the  said  suit  of  The  Celluloid  Company  v.  The 
Arlington  Manufacturing  Company,  an  interlocutory  decree  of  the  same  kind 
and  in  the  same  terms  may  be  entered  herein,  and  have  the  same  force  and 
effect  as  an  Interlocutory  decree  would  have  which  was  entered  herein,  after 
a  decision  by  this  court  on  final  hearing."  The  record  in  the  suit  against 
the  Arlington  Manufacturing  Company,  in  which  a  decree  had  been  rendered, 
and  the  exhibits  Introduced  therein  were  duly  filed  and  introduced  in  the  suit 
at  bar.  March  3,  1898,  an  interlocutory  decree  was  entered  in  favor  of  com- 
plainant, and  defendants  appealed.  Motion  to  dismiss  was  denied  May  19, 
1898  (Magic  Light  Co.  v.  Economy  Gas-Lamp  Co.,  38  C.  C.  A.  56,  97  Fed.  98), 
without  opinion.  Motion  by  appellants  to  restore  the  case  to  the  docket  De- 
cree afllrmed. 

John  R  Bennett,  for  appellants. 
J.  E.  Hindon  Hyde,  for  appellee. 

PER  CURIAM.  The  motion  by  the  appellants  to  restore  the  cause 
to  docket  has  been  considered,  and  is  denied.  The  court  adheres 
to  the  opinion,  expressed  upon  the  argument  of  the  appeal,  that 
there  was  no  error  in  the  decree  of  the  court  below;  that  decree 
having  been  rendered  pursuant  to  a  stipulation  by  the  parties  to  the 
action  that,  upon  the  filing  in  the  cause  of  a  certified  copy  of  an 
interlocutory  decree  entered  in  another  cause,  in  which  the  com- 
plainant and  the  vendor  of  the  defendants  were  parties,  an  inter- 
locutory decree  of  the  same  kind  and  in  the  same  terms  should  be 
entered  in  the  present  cause,  and  have  the  same  force  and  effect  as 
an  interlocutory  decree  entered  therein  after  a  decision  by  the  court. 
The  c6urt  below  having  entered  a  decree  conformably  to  that  stipu- 
lation, the  appellants  cannot  maintain  an  assignment  of  error.  We 
find  nothing  in  Railroad  Co.  v.  Ketchum,  101  U.  S.  289,  25  L.  Ed.  932, 
inconsistent  with  these  views.    The  decree  appealed  from  is  affirmed*. 


(10*  Fed.  306.) 

HUGHES  COUNTY,   S.  D.,  v.   LIVINGSTON. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    October  9,  1900.) 

No.  1,337. 

1.  Power  to  Issue  Municipal  Bonds — Estoppel  from  Denying  by  Recitals.. 

A  quasi  municipality  may  not,  by  recitals  in  its  bonds,  estop  itself  fronv 

denying  that  it  is  without  power  to  Issue  them,  when  the  laws  are  such. 

that  there  can  be  no  state  of  facts  or  of  conditions  under  which  it  would 

have  the  authority  to  emit  them. 

&  Same. 

But  if  the  laws  are  such  that  there  might,  under  any  state  of  facts  or 
circumstances,  be  legal  power  In  the  quasi  municipality  to  issue  its  bonds, 
it  may  by  recitals  therein  estop  itself  from  denying  that  those  facts  or 
Circumstances  exist,  and  that  it  had  lawful  power  to  send  the  bonds 
forth,  unless  the  constitution  or  the  law  under  which  the  bonds  are  issued 
prescribes  some  public  record  as  the  test  of  the  existence  of  some  of  those 
facts  or  circumstances. 

8.  Same— Estoppel  by  Recitals  of  Officers. 

When  a  municipal  body  has  authority  to  issue  bonds  on  the  Condition 
that  certain  facts  exist,  or  certain  acts  have  been  done,  and  the  law  in- 
trusts the  power  to,  and  imposes  the  duty  upon,  its  officers  to  ascertain,* 
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determine,  and  certify  the  existence  of  tbose  facts,  or  the  doing  of  those 
acts,  at  the  time  of  the  issuing  of  the  bonds,  their  certificate  will  estop 
the  municipality,  as  against  a  bona  fide  holder  of  the  bonds,  from  proving 
its  falsity  to  defeat  them. 

•4  Same— Counties— Certifying  Ofpicers  to  Examine  Record  of  Canvass- 
ing Board. 

It  is  the  duty  of  the  board  of  county  commissioners,  which  is  required  to 
certify  that  bonds  are  issued  in  pursuance  of  an  act  of  the  legislature, 
which  prescribes  the  favorable  vote  of  the  electors  of  the  county  as  a  con- 
dition precedent  to  their  issue,  to  examine  the  proper  record,  when  it  is 
not  itself  the  canvassing  board,  and  ascertain  whether  or  not  a  legal  prop- 
osition to  issue  the  bonds  has  been  sustained  by  the  vote  of  the  electors, 
and  its  certificate  that  the  bonds  have  been  issued  in  pursuance  of  the  act 
precludes  the  county  from  defeating  them  in  the  hands  of  an  fnnoceni 
purchaser,  either  on  the  ground  that  no  lawful  proposition  to  Issue  them 
was  submitted  to  the  electors,  or  on  the  ground  that  such  a  proposition 
was  not  sustained  by  their  vote. 

45.  Same— Recital  by  Officers— Effect. 

A  recital  of  a  compliance  with  the  authorizing  act  by  the  officers  ot  a 
county  in  a  bond  which  they  issue  estops  the  municipal  body  from  deny- 
ing every  fact  connected  with,  or  growing  out  of,  the  discharge  of  the 
ordinary  duties  of  such  officers,  which  under  the  law  they  were  required 
to  ascertain  and  determine  before  they  issued  the  bonds. 

•&  Same. 

A  recital  by  the  officers  of  a  county  in  a  bond  that  it  was  issued  in  pur- 
suance of  an  act  of  the  legislature  which  authorized  the  county  to  fund 
its  indebtedness  of  a  certain  class  is  a  plain  certificate  that  it  was  issued 
in  place  of  a  Just  and  valid  indebtedness  of  the  county  of  the  character 
which  the  authorizing  act  empowered  the  officers  of  the  county  to  fund. 

7.  Same— Recital  of  Issue  in  Pursuance  of  Law— Effect. 

An  authorized  recital  in  municipal  bonds  that  they  are  issued  "in  pursu- 
ance of'  a  legislative  act  which  empowers  the  municipality  to  issue  them 
on  the  conditions  that  a  fundable  debt  exists,  that  the  electors  of  the 
county  have  voted  to  issue  them,  that  they  have  been  duly  advertised 
for  sale  and  duly  registered,  imports  that  these  and  all  other  precedent 
conditions  have  been  fulfilled  when  the  bonds  were  sent  forth,  relieves  tiie 
Innocent  purchaser  of  all  inquiry,  notice,  and  knowledge  of  the  actual 
action  and  records  of  the  officers  of  the  municipality,  and  estops  the  mu- 
nicipal body  from  denying  that  such  action  was  taken  and  such  records 
were  made  as  authorized  the  issue  of  the  bonds,  unless  the  constitution 
or  the  act  under  which  the  bonds  were  issued  prescribes  some  public 
record  as  the  test  of  compliance  with  some  of  the  conditions  precedent 
Laws  Dak.  T.  1889,.  c.  42. 

8.  Same. 

Such  a  recital  in  a  bond  issued  by  the  board  of  county  commissioners 
of  a  county  is  a  certificate  that  the  levy  of  the  annual  tax  to  pay  the  in- 
terest and  principal  of  the  debt  evidenced  by  the  bonds  required  by  section 
5,  *rt.  13,  Const.  S.  D.,  has  been  made. 

9.  Same- Funding  Bonds  Create  no  Indebtedness. 

The  issue  of  bonds  to  fund  the  debt  of  a  municipality  neither  creates  nor 
increases  the  debt,  but  simply  changes  its  form. 

10.  Same— Estoppel  from  Denying  Validity  of  Debt  Funded. 

The  fact  that  the  warrants  in  place  of  which  funding  bonds  were  is- 
sued were  fraudulent,  or  that  the  apparent  debt  which  they  were  issued 
to  pay  was  fictitious,  or  that  their  proceeds  were  diverted  from  the  lawful 
purpose  specified  in  the  bonds  to  Illegal  purposes,  constitutes  no  defense 
against  an  action  by  an  innocent  purchaser  upon  municipal  bonds  which 
were  issued  under  a  statute  authorizing  the  municipality  to  fund  its  in- 
debtedness, and  which  lawfully  recited  that  they  were  issued  under  that 
act  and  for  that  purpose. 

11.  Pleading  Conditions  Precedent— Not  Required  tf  Recited. 

A  complaint  which  sets  out  the  bond,  which  contains  a  recital  that  it  was 
issued  in  pursuance  of  a  specified  legislative  act,  and  avers  that  the  bond 
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was  Issued  in  conformity  with  the  enactment  therein  recited,  and  that 
the  plaintiff  is  a  bona  fide  purchaser  thereof  for  value,  is  good,  although 
it  does  not  otherwise  allege  a  compliance  with  the  conditions  precedent  to 
its  issue. 
12.   Practice— Refusal  to  Dismiss  Waived  by  Introducing  Defense. 

Any  error  in  a  refusal  to  grant  a  motion  of  a  defendant  to  enter  judg- 
ment in  his  favor  or  to  dismiss  an  action  at  the  close  of  the  plaintiff's 
evidence  is  waived  by  subsequently  introducing  evidence  and  proceeding 
with  the  trial  of  the  case  on  its  merits. 
18.  General  Finding  of  Court  Conclusive— Issues  of  Fact. 

Where  a  jury  is  waived,  and  there  is  testimony  raising  issues  of  fact, 

and  the  court  finds  generally  for  one  party  or  the  other,  the  losing  party 

has  no  redress  on  error,  except  for  the  wrongful  admission  or  rejection 

of  evidence. 

14.  Municipal  Bonds— Vendee  of  Bona  Fide  Holder  Acquires  His  Rights. 

The  transferee  of  a  bona  fide  purchaser  of  negotiable  municipal  bonds 
acquires  all  the  rights  of  his  transferror,  and  may  invoke  every  presump- 
tion and  estoppel  arising  from  their  negotiability  and  from  their  recitals  in 
support  of  their  validity  which  the  transferror  might  have  relied  upon, 
even  though' the  transferee  takes  them  after  maturity  with  notice  of  all 
the  alleged  defenses,  i 
Itt.  Coupons— Presentation  at  Place  of  Payment  Unnecessary  before 
Suit. 

The  fact  that  coupons  are  made  payable  at  a  particular  place  does  not 
make  a  presentation  of  them  for  payment  at  that  place  necessary  before 
an  action  can  be  maintained  upon  them. 
16.  Same—  Interest. 

Coupons  upon  municipal  bonds  draw  interest  from  their  maturity  until 
the  date  of  the  entry  of  judgment  upon  them  at  the  rate  established  by 
the  law  where  they  are  payable. 
(Syllabus  by  the  Court.) 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  South  Dakota. 

On  January  19,  1899,  Crawford  Livingston,  the  defendant  in  error,  brought 
an  action  in  the  court  below  against  the  county  of  Hughes,  in  the  state  of 
South  Dakota,  the  plaintiff  in  error,  to  recover  the  amount  due  upon  coupons 
cut  from  56  bonds  issued  by  that  county,  and  dated  July  6,  1891.  In  his 
complaint  the  defendant  in  error  alleged:  That  on  July  G,  1891,  the  county  of 
Hughes,  in  compliance  with  laws  of  the  state  of  South  Dakota,  and  in  con- 
formity with  the  enactments  recited  in  the  bonds,  issued  224  municipal  bonds. 
That  each  of  these  bonds  was  in  the  following  words  and  figures: 

"Number  — .  United  States  of  America.  $500.00. 

"State  of  South  Dakota.  Hughes  County  Funding  Bond. 
"Know  all  men  by  these  presents,  that  the  county  of  Hughes,  in  the  state 
of  South  Dakota,  acknowledges  itself  to  owe,  and  for  value  received  hereby 
promises  to  pay,  to  T.  W.  Pratt  or  bearer  the  sum  of  five  hundred  dollars 
(500.00),  in  lawful  money  of  the  United  States  of  America,  on  the  sixth  day 
of  July,  A.  D.  1911,  or  at  any  time  after  the  sixth  day  of  July,  A.  D.  1901, 
at  the  option  of  said  county,  with  interest  thereon  at  the  rate  of  six  per 
centum  per  annum,  payable  annually  on  the  sixth  day  of  July  in  each  year, 
on  presentation  and  surrender  of  the  annexed  interest  coupons  as  they  sev- 
erally become  due.  Both  principal  and  interest  of  this  bond  are  payable  at 
the  Chemical  National  Bank,  in  the  city  of  New  York,  and  state  of  New 
York.  This  bond  is  one  of  a  series  of  like  tenor  and  date,  numbered  from 
1  to  224,  both  inclusive,  aggregating  the  sum  of  $112,000.00.  and  is  issued 
by  said  county  of  Hughes  for  the  sole  purpose  of  funding  the  outstanding 
indebtedness  of  said  county  incurred  for  constructing  a  court  house  and  jai), 

i  Bona  fide  purchaser  of  municipal  bonds,  see  note  to  Pickens  Tp.  v.  Post, 
41  C.  C.  A.  6. 
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and  Is  issued  In  pursuance  of  an  act  of  the  Eighteenth  legislative  assembly 
of  the  territory  of  Dakota,  entitled  'An  act  authorizing  and  empowering  organ- 
ized counties  of  Dakota  to  erect  county  buildings  for  court  house  and  jail 
purposes,  and  to  issue  and  dispose  of  bonds  to  provide  funds  to  pay  therefor, 
and  to  provide  for  the  payment  of  principal  aud  interest  of  such  bonds' 
[Laws  Dak.  T.  1889,  c.  42],  and  in  accordance  with  an  election  duly  called 
and  held  on  the  second  day  of  June,  1891,  and  it  is  hereby  certified  and  re- 
cited that  all  acts,  conditions,  and  things  required  to  be  done  precedent  to 
and  in  the  Issuing  of  this  series  of  bonds  have  been  properly  done,  happened, 
and  been  performed  in  regular  and  due  form,  as  required  by  law,  and  that 
the  total  Indebtedness  of  said  county,  including  this  issue  of  bonds,  does  not 
exceed  the  constitutional  and  statutory  limitations.  In  witness  whereof  (that) 
said  county  of  Hughes,  by  its  board  of  county  commissioners,  has  caused  this 
bond  to  be  signed  by  the  chairman  of  said  board*  attested  by  the  county 
auditor  of  said  county,  and  caused  the  seal  of  said  county  to  be  affixed  hereto 
the  sixth  day  of  July,  A.  D.  1891. 

"[Signed]  John  F.  Hughes, 

"Chairman  of  the  Board  of  Comity  Commissioners. 

"Attest:     Harry  Ernest,  County  Auditor. 

"Registered  In  my  office  according  to  law. 

"Thomas  H.  Green,  County  Treasurer." 

That  to  each  bond  there  were  attached  20  interest  coupons,  for  $30  each, 
payable  at  Intervals  of  six  months  from  the  date  of  the  bond,  that  these 
bonds  and  coupons  were  sold  as  commercial  obligations  of  the  county,  and 
passed  from  purchaser  to  purchaser,  until  they  were  bought  by  the  defendant 
in  error.  That,  "at  the  time  the  said  bonds  of  the  defendant  were  issued 
and  sold,  the  said  defendant,  through  its  officers,  in  order  to  facilitate  the  sale 
thereof  to  all  persons  who  might  tlien  or  thereafter  purchase  in  open  market 
the  said  obligations,  prepared  certificates  and  certified  copies  of  the  records 
of  the  defendant,  duly  made  by  Its  proper  officers,  showing  the  proceedings 
had  and  taken  by  the  defendant  with  reference  to  the  issue  of  said  bonds, 
the  purpose  for  which  it  was  proposed  to  use  the  money,  the  amount  of  the 
indebtedness,  the  equalized  assessed  valuation,  and  generally  all  matters  per- 
taining to  the  issuance  of  said  bonds  affecting  their  validity,  showing  by  said 
certified .  copies  and  records  the  full  right  of  the  -defendant  to  issue  the  same. 
Said  bonds  were  all  thereupon  sold  in  open  market  to  various  persons,  who 
were  induced  to  purchase  the  same  by  reason  of  the  recitals  therein  contained, 
and  said  certificates  and  certified  copies,  and  the  same  were  purchased  in  the 
ordinary  course  of  business,  before  maturity,  in  good  faith  and  for  value,  and 
by  such  purchasers  in  the  same  manner  resold;  and  some  time  thereafter 
all  of  the  bonds  and  coupons  referred  to  in  the  several  subdivisions  of  this 
complaint  were  duly  sold  to  this  plaintiff  in  the  ordinary  course  of  business, 
and  In  good  faith  and  for  value,  who  likewise  was  induced  to  purchase  the 
same  relying  upon  the  recitals  therein  contained  and  upon  said  certificates 
and  certified  copies";  and  that  the  defendant  in  error,  prior  to  the  1st  day 
of  July,  1895,  In  good  faith  and  for  value,  in  open  market  before  the  maturity 
thereof,  purchased  the  56  bonds  from  which  the  coupons  in  suit  were  cut 
and  the  coupons  themselves,  and  is  the  owner  and  holder  thereof.  That  these 
coupons  have  never  been  paid,  though  payment  thereof  has  been  demanded 
of  the  plaintiff  in  error. 

The  county  interposed  a  demurrer  to  this  complaint,  which  was  overruled, 
and  then  It  answered.  Its  answer  was  an  admission  that  the  bonds  had  been 
Issued  by  the  county;  a  denial  that  the  county  ever  had  the  power  to  issue 
them;  and  averments  that  it  never  had  any  outstanding  indebtedness  which 
was  fundable  under  the  act  referred  to  in  the  bonds;  that  It  never  received 
any  consideration  for  them;  that  they  were  issued  to  take  up  fictitious  war- 
rants, which  were  issued  by  its  board  of  county  commissioners  without  con- 
sideration, without  authority,  and  without  a  compliance  with  the  statutes; 
that  none  of  the  proceedings  required  to  be  taken  to  authorize  the  creation 
of  a  fundable  debt  or  the  issue  of  these  funding  bonds  had  ever  been  taken 
by  the  officers  of  the  county;  and  that  the  records  of  the  board  of  county 
commissioners,  of  the  county  treasurer,  and  of  the  county  auditor  of  the  county 
disclosed  these  facts.    The  case  was  tried  without  a  jury,  and  tjie  court 
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made  a  general  finding  for  the  defendant  in  error,  and  entered  judgment 
against  the  county. 

At  the  trial  the  defendant  in  error  proved  the  execution  of  the  bonds  by 
the  proper  officers  of  the  county;  his  purchase  of  them  for  value  in  good 
faith,  in  the  ordinary  course  of  business,  in  reliance  upon  the  recitals  therein, 
and  upon  the  opinion  of  an  attorney  at  law.  At  the  close  of  his  evidence,  a 
motion  was  made  for  judgment  in  favor  of  the  county,  and  that  motion  was 
denied.  The  plaintiff -in  error  offered  the  records  of  the  county  and  the  testi- 
mony of  witnesses  to  show  that  the  county  never  owed  a  debt  fundable  un- 
der the  act  recited  in  the  bonds;  that  it  never  received  any  consideration 
therefor;  that  the  bonds  were  issued  to  take  up  warrants  which  were  issued 
by  Its  board  of  county  commissioners  without  any  consideration,  and  were 
never  delivered  to  any  creditor;  that  the  proposition  submitted  to  the  electors 
relative  to  the  Issuance  of  the  bonds  was  not  in  accordance  with  the  recitals 
therein  contained  or  with  the  terms  of  the  statute;  that  the  county  commis- 
sioners did  not  advertise  the  bonds  for  sale  before  they  issued  them,  and 
that  they  did  not  register  them,  although  the  statutes  of  South  Dakota  re- 
quired them  to  make  such  an  advertisement  and  to  register  the  bonds  be- 
fore they  were  issued.  The  court  below  rejected  all  this  evidence,  on  the 
ground  that  the  defendant  in  error  was  a  bona  fide  purchaser  of  the  bonds, 
and  that  the  recitals  estopped  the  county  from  showing  their  falsity  to  defeat 
his  action  against  it.  Every  ruling,  act,  and  omission  of  the  court  in  the 
conduct  of  this  case*  from  the  order  overruling  the  demurrer  to  the  order  for 
judgment  is  challenged  upon  this  writ  of  error.  The  main  issues  of  law  are 
presented  by  this  statement.  The  grounds  of  the  more  minute  specifications 
of  error  have  not  been  set  forth  here,  to  avoid  repetition,  because  they  must 
be  stated  in  the  opinion  where  they  are  considered. 

T.  P.  Estes  (J.  K.  Lambert  and  C.  E.  De  Land,  on  the  brief),  for 
plaintiff  in  error. 

McNeil  V.  Seymour  (H.  R.  Horner,  R.  W.  Stewart,  Edward  C. 
Stringer,  and  W.  P.  Warner,  on  the  brief),  for  defendant  in  error. 

Before  CALDWELL,  SANBORN,  and  THAYER,  Circuit  Judges. 

SANBORN,  Circuit  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

Many  questions  have  been  presented  and  argued  by  counsel  in  this 
case,  but  the  main  issue  concerns  the  scope  and  effect  of  the  estoppel 
in  favor  of  an  innocent  purchaser  raised  by  the  recitals  in  the  bonds 
from  which  the  coupons  in  suit  were  cut  These  bonds  were  issued 
under  an  act  of  the  18th  legislative  assembly  of  the  territory  of 
Dakota  entitled  "An  act  authorizing  and  empowering  organized  coun- 
ties of  Dakota  to  erect  county  buildings  for  court  house  and  jail  pur- 
poses, and  to  issue  and  dispose  of  bonds  to  provide  funds  to  pay 
therefor,  and  to  provide  for  the  payment  of  principal  and  interest  of 
such  bonds."  Laws  Dak.  T.  1889,  c.  42.  That  act  empowered  each 
board  of  county  commissioners  of  certain  counties  of  Dakota  terri- 
tory, one  of  which  was  the  county  of  Hughes,  to  issue  and  sell  the 
bonds  of  its  county,  upon  a  favorable  vote  of  the  electors  thereof, 
for  the  purpose  of  purchasing  the  site  for,  and  the  erection  of,  a  court 
house  or  jail,  or  both,  whenever  in  the  opinion  of  a  majority  of  the 
board  the  county  had  insufficient  or  inadequate  buildings  for  its  use 
for  a  court  house  or  jail,  or  both,  authorized  the  board  to  let  contracts 
for  the  erection  of  a  court  house  or  jail,  or  both,  for  the  use  of  its 
county,  and  to  have  entire  supervision  of  the  construction  of  these 
buildings.  It  required  the  board,  before  the  bonds  were  issued  or 
delivered,  to  cause  them  to  be  advertised  for  sale  at  least  once  a 
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week,  for  four  successive  weeks,  in  one  of  the  leading  newspapers 
published  at  the  seat  of  government  of  the  territory  of  Dakota  (sec- 
tion 6);  to  cause  them  to  be  presented  to  the  county  clerk  or  auditor, 
and  to  be  registered  in  a  book  kept  by  him,  and  known  as  the  "Bond 
Register";  and  to  insert  in  each  of  the  bonds  this  recital: 

"Issued  in  pursuance  of  an  act  of  the  Eighteenth  legislative  assembly  of 
the  territory  of  Dakota,  entitled  *An  act  authorizing  and  empowering  organ- 
ized counties  of  Dakota  to  erect  county  buildings  for  courthouse  and  jail  pur- 
poses, and  to  issue  and  dispose  of  bonds  to  provide  funds  to  pay  therefor, 
and '  to  provide  for  the  payment  of  principal  and  interest*  of  such  bonds.' " 
Section  6. 

The  act  not  only  authorized  the  board  of  county  commissioners  to 
erect  a  court  house  and  jaih,  to  issue  bonds  to.  raise  money  to  pay 
for  them,  and  to  sell  the  bonds,  but  it  also  provided  that  the  board  of 
any  such  county  might  issue  and  sell  bonds  to  fund  an  indebtedness 
created  for  that  purpose.  The  latter  provision  was  in  section  11  of 
the  act,  and  it  read  in  this  way: 

"Any  county  in  this  territory  which  has  issued  warranto  or  other  evidence 
of  indebtedness  since  January  ttrst,  1887,  for  the  purpose  of  building  a  court- 
house or  jail  or  both  may  issue  bonds  under  the  provisions  of  this  act  to 
fund  such  warrants  or  other  indebtedness  and  if  such  indebtedness  was  au- 
thorized by  a  majority  vote  of  the  qualified  electors  of  such  county  previous 
to  the  incurring  of  the  same,  no  new  election  shall  be  had  and  the  board  of 
county  commissioners  of  any  such  county  is  hereby  authorized  and  empow- 
ered when  in  the  judgment  of  such  board  it  is  deemed  to  the  best  interests 
of  such  county  to  issue  such  bonds  and  to  apply  the  proceeds  solely  to  the 
redemption  of  such  warrants  or  other  evidences  of  indebtedness:  provided,  the 
bonds  issued  under  the  provisions  of  this  section  shall  bear  a  lower  rate  of 
interest  than  the  outstanding  Indebtedness  proposed  to  be  funded." 

The  bonds  here  in  controversy  were  issued  under  this  section  of  the 
act,  and  they  contained  not  only  the  recital  prescribed  by  the  law, 
but  a  further  certificate  that  they  were  issued  in  accordance  with  an 
election  duly  held  thereunder,  and  that  all  acts,  conditions,  and  things 
required  to  be  done  precedent  to  and  in  the  issuing  of  the  bonds  had 
been  properly  done,  happened,  and  been  performed  in  regular  and  due 
form,  as  required  by  law.  Numerous  attempts  have  been  made  by 
counsel  for  the  county  to  escape  from  the  effect  of  these  recitals,  and 
some  of  them  will  now  be  considered. 

The  great  contention  of  the  counsel  for  the  plaintiff  in  error,  as  is 
customary  in  cases  of  this  kind,  is  that  the  recitals  are  futile,  because 
the  county  had  no  power  to  issue  the  bonds.  The  argument  is: 
Counties  which  had  incurred  a  debt  for  the  erection  of  a  court  house 
or  jail,  or  both,  between  January  1, 1887,  and  the  date  of  the  approval 
of  the  act  of  1889,  which  was  February  21,  1889,  and  those  counties 
only,  were  authorized  by  that  act  to  fund  their  debts.  The  county 
of  Hughes  had  incurred  no  such  debt,  and  was  without  power  to  fund 
any  debt  under  this  act.  Therefore  the  recitals  in  its  bonds  could 
not  estop  it  from  denying  this  want  of  power,  and  could  not  create 
the  power.  The  major  premise  of  the  syllogism  is  challenged  by 
counsel  for  the  defendant  in  error,  who  earnestly  insist  that  the  act 
of  1889  authorized  counties  to  fund  any  debt  for  the  construction  of 
a  court  house  and  jail,  whether  it  was  created  after  the  passage  of 
this  act  or  before  its  enactment.    Conceding  to  the  plaintiff  in  error, 
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however,  the  soundness  of  this  premise,  their  conclusion  does  not 
follow.  Their  argument  ignores  the  vital  distinction  between  that 
total  want  of  power  which  no  act  or  recital  of  the  municipality  can 
remedy,  and  the  total  failure  to  exercise  or  the  inadequate  exercise 
of  a  lawful  authority.  It  ignores  the  essential  difference  between 
a  total  lack  of  power  under  the  laws  under  all  circumstances,  and  a 
lack  of  power  which  results  merely  from  the  absence  of  some  prece- 
dent facts  or  acts  which  condition  either  the  existence  or  the  exer- 
cise of  the  power.  The  former,  it  is  true,  cannot  be  affected  by  the 
estoppel  of  recitals,  but  the  latter  may  be.  A  municipality  or  a  quasi 
municipality  may  not,  by  the  recitals  in  its  bonds,  estop  itself  from 
denying  that  it  is  without  power  to  issue  them  when  the  laws  are 
such  that  there  can  be  no  state  of  facts  or  of  conditions  under  which 
it  would  have  authority  to  emit  them.  But  if  the  laws  are  such  that 
there  might,  under  any  state  of  facts  or  circumstances,  be  lawful 
power  in  the  municipality  or  quasi  municipality  to  issue  its  bonds,  it 
may  by  recitals  therein  estop  itself  from  denying  that  those  facts  or 
circumstances  existed,  and  that  it  had  lawful  power  to  send  them 
forth,  unless  the  constitution  or  act  under  which  the  bonds  are  issued 
prescribes  some  public  record  as  the  test  of  the  existence  of  some  of 
those  facts  or  circumstances  Board  v.  Sutliff,  97  Fed.  270,  277,  38 
C.  C.  A.  167,  173;  National  life  Ins.  Co.  v.  Board  of  Education,  62 
Fed.  778,  789,  792,  10  C.  C.  A.  637,  648,  651,  27  U.  S.  App.  244,  262, 
265;  Chaffee  Co.  v.  Potter,  142  U.  S.  355,  364,  12  Sup.  Ct.  216,  35 
L.  Ed.  1040;  City  of  Evansville  v.  Dennett,  161  U.  S.  434,  443,  446, 
16  Sup.  Ct.  613,  40  L.  Ed.  760;  E.  H.  Rollins  &  Sons  v.  Board  of 
Com're,  80  Fed.  692,  699,  26  C.  C.  A.  91,  98,  49  U.  S.  App.  399,  412; 
-City  of  Huron  v.  Second  Ward  Sav.  Bank,  86  Fed.  272,  279,  30  C.  C. 
A.  38,  45,  57  U.  S.  App.  593,  606;  City  of  South  St  Paul  v.  Lamprecht 
Bros.  Co.,  88  Fed.  449,  453,  31  C.  C.  A.  585,  589,  60  U.  S.  App.  78,  85, 
The  exception  to  this  rule  need  not  be  considered  in  this  case,  be- 
cause neither  the  constitution  of  the  state  of  South  Dakota  nor  the 
act  of  1889  pointed  out  any  record  as  the  test  of  any  limitation  or 
condition  of  the  existence  or  of  the  exercise  of  the  power  of  this 
county  to  issue  these  bonds.  On  the  other  hand,  the  act  of  1889  ex- 
pressly requires  the  county  officers  to  ascertain  and  to  certify  on  the 
face  of  the  bonds  that  they  were  sent  forth  in  pursuance  of  the  act 
which  authorizes  their  issue.  This  case  falls  under  the  general  rule. 
And  it  is  a  just  and  reasonable  one.  Recitals  are  inserted  in  muni- 
cipal bonds  for  the  express  purpose  of  inducing  buyers  to  purchase 
them  in  reliance  upon  the  truth  of  the  certificates  they  contain.  Pur- 
chasers universally  do  so.  Then  the  salutary  rule  steps  in,  that  one 
who  by  his  acts  or  representations,  or  by  his  silence  when  he  ought 
to  speak  out,  induces  another  to  change  his  situation  in  reliance  upon 
those  acts  or  representations  or  upon  that  silence,  so  that  a  denial 
of  their  plain  meaning  or  effect  will  injure  the  latter,  is  estopped  from 
making  such  a  denial,  and  that  rule  forbids  the  inequitable  defense 
that  the  recitals  in  such  bonds  were  not  true.  If  the  legal  effect  of 
recitals  is  merely  to  declare  that  a  state  of  facts  or  circumstances 
existed  under  which  the  municipality  had  the  power  to  issue  the 
bonds,  this  is  a  just  and  reasonable  rule,  and  it  is  and  ought  to  be  uni- 
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formly  applied  and  enforced,  because  such  facts  and  circumstances 
are  peculiarly  within  the  knowledge  of  the  municipality  and  its  of- 
ficers, and  without  the  knowledge  of  the  purchasers  of  the  bonds. 
On  the  other  hand,  if  the  laws  are  such  that  there  can  be  no  facts  or 
circumstances  under  which  the  municipality  could  have  the  power 
to  issue  the  bonds,  the  purchasers  are  charged  with  the  knowledge 
of  this  state  of  the  law.  They  cannot  be  deceived  by  recitals  that  the 
bonds  were  regularly  or  legally  issued,  because  they  must  know  that 
there  was  no  way  in  which  they  could  have  been  so  issued,  and  in  such 
a  case  recitals  of  this  character  constitute  no  estoppel  in  their  favor 
against  the  municipality.  In  the  case  in  hand  the  laws  of  South 
Dakota  were  such  that  there  might  have  been  a  state  of  facts  under 
which  this  county  would  have  had  the  authority  to  issue  these  bonds. 
Under  the  general  laws  of  that  state,  this  county  of  Hughes  had  the 
power,  before  the  act  of  ISSi)  was  passed,  to  erect  a  court  house  and 
a  jail,  to  incur  a  debt,  and  to  issue  warrants  for  that  purpose.  If  it 
had  done  these  things,  it  would  have  had  a  lawful  debt,  which  the  act 
of  1889  would  have  given  it  ample  power  to  fund.  Whether  or  not  it 
had  such  a  debt  when  these  bonds  were  issued  was  a  fact  peculiarly 
within  the  knowledge  of  its  officers,  a  fact  concerning  which  the  pur- 
chasers of  its  bonds  would  be  likely  to  be  densely  ignorant.  It  was 
therefore  exactly  one  of  those  facts  conditioning  the  existence  and 
exercise  of  its  power  that  under  all  the  decisions  it  had  the  right,  and 
that  it  was  its  plain  purpose,  to  put  at  rest  by  the  recitals  which  the 
legislature  authorized  it  to  insert  in  its  bonds.  Those  recitals,  there- 
fore, were  not  futile,  for  the  reason  that  the  county  had  no  power  to 
issue  the  bonds,  because  there  might  have  been  a  state  of  facts  under 
which  the  power  would  have  existed,  and  a  certificate  to  the  effect 
that  such  a  state  of  facts  did  exist  estops  the  county  from  denying 
its  existence,  and  from  defeating  the  bonds  on  the  ground  that  the 
certificate  was  false. 

2.  Another  argument  of  counsel  is  that  the  board  of  county  com- 
missioners of  this  county  was  its  agent,  with  authority  clearly  limit- 
ed by  the  terms  of  the  act  and  the  general  laws  of  the  state;  that  an 
agent  with  limited  authority  may  not,  by  recital  or  certificate  that 
he  has  authority,  create  or  enlarge  his  power;  and  that  the  board 
could  not,  by  its  certificate  that  a  fundable  debt  existed,  extend  or 
enlarge  its  authority,  and  thereby  estop  the  county.  But  this  argu- 
ment ignores  the  great  principle  upon  which  the  effect  of  recitals  in 
municipal  bonds  is  based.  That  principle  is  that  one  may  not  vest  in 
his  agent  the  power  to  determine  whether  or  not  he  has  authority  in 
a  given  case,  and  silently  take  the  benefit  of  his  decision  and  his  act 
as  agent,  and  then  deny  his  authority,  to  the  detriment  of  strangers 
who  have  innocently  acted  in  the  belief  that  his  power  was  ample. 
It  is  that  when  a  municipal  body  has  lawful  authority  to  issue  bonds 
on  the  condition  that  certain  facts  exist  or  certain  acts  have  been 
done,  and  the  law  intrusts  the  power  to,  and  imposes  the  duty  upon, 
its  officers  to  ascertain,  determine,  and  certify  the  existence  of  these 
facts  at  the  time  of  issuing  the  bonds,  their  certificate  will  estop  the 
municipality,  as  against  a  bona  fide  holder  of  the  bonds,  from  prov- 
ing its  falsity  to  defeat  them.    National  Life  Ins.  Co.  v.  Board  of 
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Education,  62  Fed.  778,  792,  793,  10  C.  C.  A.  637,  651,  652,  27  U.  S. 
App.  214,  266,  268;  West  Plains  Tp.  v.  Sage,  69  Fed.  943,  948,  16 
C.  C.  A.  553,  558,  32  U.  S.  App.  725,  736;  E.  H.  Kollins  &  Sons  v. 
Board  of  Conrrs,  80  Fed.  692,  699,  26  C.  C.  A.  91,  98,  49  U.  S.  App. 
399,  412;  Rathbone  v.  Board,  83  Fed.  125,  131,  27  C.  C.  A.  477,  483, 
49  U.  S.  App.  577,  589;  City  of  Huron  v.  Second  Ward  Sav.  Bank, 
86  Fed.  272,  279,  30  C.  C.  A.  38,  45,  57  U.  S.  App.  593,  606;  Brown's 
Ex?x  v.  Ingalls  Tp.,  86  Fed.  261,  263,  30  C.  €.  A.  27,  29,  57  U.  S.  App. 
611,  615,  616;  City  of  South  St.  Paul  v.  Lamprecht  Bros.  Co.,  88  Fed. 
449,  453,  31  C.  C.  A.  585,  589,  60  U.  S.  App.  78,  85;  Grattan  Tp.  v. 
Chilton,  97  Fed.  145,  148,  38  C.  C.  A.  84,  87;  Commissioners  v.  Aspin- 
wall,  21  How.  539,  16  L.  Ed.  208;  Bissell  v.  City  of  Jeffersonville, 
24  How.  287,  16  L.  Ed.  664;  Moran  v.  Commissioners,  2  Black,  722, 
17  L.  Ed.  342;  Meyer  v.  City  of  Muscatine,  1  Wall.  384,  393,  17  L. 
Ed.  564;  Lee  Co.  v.  Kogers,  7  Wall.  181,  19  L.  Ed.  160;  Pendleton 
Co.  v.  Amy,  13  Wall.  297,  305,  20  L.  Ed.  579;  City  of  Lexington  v. 
Butler,  14  Wall.  282,  20  L.  Ed.  809;  Grand  Chute  v.  Winegar,  15 
Wall.  355,  21  L.  Ed.  170;  Lynde  v.  Winnebago  Co.,  16  Wall.  6,  21 
L.  Ed.  272;  Marcy  v.  Oswego  Tp.,  92  U.  S.  637,  23  L.  Ed.  748;  Town 
of  Coloma  v.  Eaves,  92  U.  S.  484,  23  L.  Ed.  579;  Moultrie  Co.  v.  Rock- 
ingham Ten-Cent  Sav.  Bank,  92  U.  S.  631,  23  L.  Ed.  631;  Commis- 
sioners v.  Bolles,  94  TJ.  S.  104,  24  L.  Ed.  46;  Commissioners  v.  Clark, 
94  U.  S.  278,  24  L  Ed.  59;  Commissioners  v.  January,  94  U.  S.  202, 
24  L.  Ed.  110;  Warren  Co.  v.  Marcy,  97  U.  S.  96,  24  L.  Ed.  977; 
Pana  v.  Bowler,  107  U.  S.  529,  2  Sup.  Ct.  704,  27  L.  Ed.  424;  Oregon 
v.  Jennings,  119  U.  S.  74,  7  Sup.  Ct.  124,  30  L.  Ed.  323;  Chaffee  Co. 
v.  Potter,  142  U.  S.  355,  12  Sup.  Ct.  216,  35  L.  Ed.  1040.  The  act 
of  1889  required  the  board  of  county  commissioners  of  this  county 
to  insert  in  these  bonds  when  it  issued  them  a  certificate  that  they 
were  issued  in  pursuance  of  this  act.  It  thereby  intrusted  to  them 
the  power  and  imposed  upon  them  the  duty  to  ascertain,  to  determine, 
and  to  certify  whether  or  not  every  fact  and  every  act  which  con- 
ditioned the  lawful  issue  of  these  bonds  existed  before  they  were 
issued.  The  existence  of  a  fundable  debt  was  one  of  the  facts  with- 
out which  no  bond  could  be  issued  in  pursuance  of  this  law,  and  when 
this  board  certified  that  these  bonds  were  so  issued  it  acted  clearly 
within  the  limits  of  its  power,  and  in  the  discharge  of  a  duty  thrust 
upon  it  by  the  legislature  of  the  state. 

3.  Attention  is  called  to  the  fact  that  the  canvassing  board  whose 
duty  it  was  to  determine  whether  the  electors  of  Hughes  county  sus- 
tained the  proposition  to  issue  the  bonds  might,  under  the  statutes 
of  that  state,  have  been  composed  of  the  county  clerk  or  auditor 
and  a  majority  of  the  county  commissioners  of  the  county,  or  of  the 
county  treasurer,  the  judge  of  the  county  court,  and  one  county  com- 
missioner (Laws  Dak.  T.  1889,  c.  42,  §  3;  Laws  S.  D.  1890,  c.  84); 
and  it  is  argued  that  the  recitals  in  the  bonds  do  not  estop  the 
county  from  showing  that  there  was  no  valid  election  upon  the  propo- 
sition to  issue  them,  because  the  board  of  county  commissioners  was 
not  the  canvassing  board,  and  hence  it  was  not  its  duty  to  determine 
the  state  of  the  vote  upon  that  question.  But  it  was  the  duty  of 
that  board,  before  it  made  the  certificate  which  the  statute  required 
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it  to  place  in  the  face  of  these  bonds,  to  ascertain  and  determine 
whether  or  not  the  electors  of  the  county  had  voted  to  issue  them. 
If  the  board  was  not  itself  empowered  to  canvass  that  vote,  it  was 
its  duty  to  examine  the  return  of  the  proper  canvassing  board,  and 
to  learn  therefrom  what  the  state  of  the  vote  was  and  upon  what 
proposition  it  was  cast.  If  a  canvass  and  certificate  of  some  other 
board  was  the  only  evidence  from  which  the  county  commissioners 
could  learn  the  result  of  the  vote,  the  act  of  1889  imposed  upon  it 
the  duty  to  ascertain  and  determine  whether  or  not  that  evidence 
existed,  whether  or  not  that  canvass  had  been  made  and  certified, 
whether  or  not  the  proposition  upon  which  the  vote  was  cast  cor- 
responded with  the  terms  of  the  statute  and  the  bond,  and,  when  it 
certified  that  these  bonds  were  issued  in  pursuance  of  the  act  of 
1889,  it  certified  that  a  legal  proposition  had  been  submitted  to,  and 
sustained  by,  the  electors,  and  that  a  proper  canvass  and  return  of 
that  vote  had  been  made  and  filed  in  the  appointed  place.  Brown's 
Ex'x  v.  Ingalls  Tp.,  86  Fed.  261,  263,  30  C.  C.  A.  27,  29,  57  U.  S. 
App.  611,  615. 

4.  It  is  said  that  the  recitals  do  nOt  estop  the  county  from  show- 
ing that  it  had  no  indebtedness  which  could  be  funded  under  the 
act  of  1889,  because  they  contain  no  express  statement  of  the  exist- 
ence of  such  a  debt.  But,  under  the  laws  of  South  Dakota,  the  board 
of  county  commissioners  is  the  controlling  body  through  which  the 
county  acts,  contracts,  sues,  and  is  sued,  and  by  which  the  county 
is  governed.  The  general  laws  of  that  state  invest  it  with  the  power 
and  impose  upon  it  the  duty  to  make  all  orders  respecting  the  prop- 
erty of  the  county,  to  levy  the  county  taxes,  to  liquidate  the  county 
indebtedness  (Comp.  Laws  Dak.  §  592),  to  superintend  the  fiscal  con- 
cerns of  the  county,  to  secure  their  management  in  the  best  manner, 
and  to  keep  an  account  of  the  receipts  and  expenditures  of  the 
quasi  municipality  (section  593).  It  is  a  general  rule  that  a  recital 
by  the  officers  of  the  county  in  a  bond  which  they  issue  estops  the 
municipal  body  from  denying  every  fact  connected  with,  or  growing 
out  of,  the  discharge  of  the  ordinary  duties  of  such  officers,  which 
under  the  law  they  were  required  to  ascertain  and  determine  before 
they  issued  the  bonds.  Northern  Bank  v.  Porter  Tp.,  110  U.  S.  608, 
610,  4  Sup.  Ct.  254,  28  L.  Ed.  258;  National  Life  Ins.  Co.  v.  Board  of 
Education,  62  Fed.  778, 792, 793, 10  C.  C.  A.  639,  651,  652,  27  U.  S.  App. 
244,  266,  268.  The  existence  or  nonexistence  of  a  debt  which  might 
be  funded  under  this  act  was  a  fact  which  the  board  of  county  com- 
missioners of  this  county  was  required  to  learn  and  to  know  in  the 
ordinary  discharge  of  the  duties  of  its  office.  No  funding  bonds 
could  have  been  issued  in  pursuance  of  the  act  of  1889,  unless  there 
was  a  county  debt  of  the  character  described  in  that  act  to  be  funded. 
The  existence  of  such  a  debt  was  the  first  fact  which  the  board  was 
necessarily  compelled  to  ascertain  and  determine  before  it  issued  the 
bonds  and  made  the  certificate  which  they  contained,  and  its  recitals 
that  these  bonds  were  issued  in  pursuance  of  that  act  is  a  plain  cer- 
tificate that  they  were  issued  in  place  of  a  just  and  valid  indebted- 
ness of  the  county,  which  the  act  of  1889  authorized  that  board  to 
fund.     City  of  Huron  v.  Second  Ward  Sav.  Bank,  86  Fed.  272.  279,  30 
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C.  C.  A.  38,  45,  57  U.  S.  App.  593;  School  Dist.  v.  Stone,  106  U.  S. 
183,  187,  1  Sup.  Ct.  84,  27  L.  Ed.  90;  Town  of  Coloma  v.  Eaves,  92 
U.  S.  484,  23  L.  Ed.  579;  Commissioners  v.  Bolles,  94  U.  S.  104,  24 
L.  Ed.  46;  Mercer  Co.  n.  Hackett,  1  Wall.  83, 17  L.  Ed.  548;  Commis- 
sioners v.  Beal,  113  U.  S.  227,  238,  239,  5  Sup.  Ct.  433,  28  L.  Ed.  966; 
Cairo  v.  Zane,  149  U.  S.  122,  13  Sup.  Ct.  803,  37  L.  Ed.  673;  City  of 
Evansville  v.  Dennett,  161  U.  S.  434,  443,  16  Sup.  Ct.  613,  40  L.  Ed. 
760;  Geer  v.  Board,  97  Fed.  435,  441,  38  C.  C.  A.  250,  256. 

5.  Another  contention  of  counsel  is  that  these  recitals  do  not  estop 
the  county  from  showing  that  it  had  no  fundable  debt;  that  the  prop- 
osition submitted  to  the  vote  of  the  electors  did  not  conform  to  the 
statute  or  to  the  certificate  in  the  bond;  that  the  bonds  were  never 
advertised  for  sale;  and  that  they  were  never  registered  in  the  office 
of  the  county  clerk  or  county  auditor,  as  required  by  the  statute,— 
because  all  these  facts  appear  by  the  books  and  records  of  the  board 
of  county  commissioners  and  of  the  county  clerk,  and  every  purchaser 
was  charged  with  notice  of  these  records  and  the  facts  they  disclosed. 
But  as  early  as  1863  the  supreme  court  declared:  "When  a  corpo- 
ration has  power,  under  any  circumstances,  to  issue  negotiable  securi- 
ties, the  bona  fide  holder  has  a  right  to  presume  that  they  were  issued 
under  the  circumstances  which  give  the  requisite  authority,  and  they 
are  no  more  liable  to  be  impeached  for  any  infirmity  in  the  hands  of 
such  a  holder  than  any  other  commercial  paper"  (Gelpcke  v.  City 
of  Dubuque,  1  Wall.  175,  203, 17  L.  Ed.  520,  525);  and  in  1896,  in  Citv 
of  Evansville  v.  Dennett,  161  U.  S.  434,  443,  16  Sup.  Ct.  613,  617,  40 
L.  Ed.  760,  763,  that  court,  speaking  to  the  question  whether  or  not 
an  innocent  purchaser  was  required  to  go  behind  the  statute  and  the 
certificate  upon  the  face  of  the  bond  to  ascertain  whether  a  proper 
ordinance  or  resolution  had  been  passed  or  record  made  to  authorize 
its  issue,  said : 

"As  therefore  the  recitals  In  the  bonds  import  compliance  with  the  city's 
charter,  purchasers  for  value,  having  no  notice  of  the  nonperformance  of  the 
conditions  precedent,  were  not  bound  to  go  behind  the  statute  conferring  the 
power  to  subscribe,  and  to  ascertain,  by  an  examination  of  ordinances  and 
records  of  the  city  council,  whether  those  conditions  had  In  fact  been  per- 
formed." 

In  Board  of  Com'rs  v.  National  Life  Ins.  Co.,  90  Fed.  228,  231,  32 
C.  C.  A.  591,  594,  61  U.  S.  App.  53,  58,  after  reviewing  some  of  the 
cases  upon  this  subject,  this  court  announced  its  conclusion  in  these 
words : 

"The  result  Is  that  the  recital  in  the  bonds  before  us  that  they  were  issued 
in  accordance  with  the  provisions  of  the  statute  imports  that  they  were  is- 
sued in  pursuance  of  a  lawful  and  proper  resolution  and  of  honest  and  just 
action  on  the  part  of  the  board  of  county  commissioners  under  that  statute. 
It  relieves  the  innocent  purchaser  of  all  inquiry,  notice,  and  knowledge  of 
the  actual  action  and  record  of  the  board,  and  estops  the  county  from  denying 
that  proper  action  was  taken,  and  that  a  lawful  resolution  was  passed." 

This  proposition  has  been  repeatedly  affirmed  by  this  court,  and 
is  no  longer  open  to  debate.  National  Life  Ins.  Co.  v.  Board  of  Edu- 
cation, 62  Fed.  778,  792,  10  C.  C.  A.  637,  651,  27  U.  S.  App.  244,  266; 
Rathbone  v.  Board,  83  Fed.  125,  131,  27  C.  C.  A.  477,  483,  49  U.  S. 
App.  577,  589;  Board  of  Conors  v.  National  Life  Ins.  Co.,  90  Fed.  228, 
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231,  32  C.  C.  A.  591,  594,  61  U.  S.  App.  53,  58;  Citv  of  South  St  Paul 
v.  Lamprecht  Bros.  Co.,  88  Fed.  449,  453,  31  C.  C.  A.  585,  589,  60 
U.  a  App.  78,  85;  Board  of  Comrs  v.  ICtna  Life  Ins.  Co.,  90  Fed. 
237,  32  C.  C.  A.  600,  61  U.  S.  App.  51;  Board  v.  Heed,  41  C.  C.  A.  668, 
101  Fed.  768;  Wesson  v.  Saline  Co.,  73  Fed.  917,  919.  20  C.  C.  A.  227, 
229,  34  U.  S.  App.  680,  684.  The  legal  effect  of  the  recital  that  these 
bonds  were  issued  in  pursuance  of  the  act  of  1889  was  that  they  were 
issued  to  fund  a  valid  debt  of  the  county  of  the  character  described 
in  section  11  of  that  act;  that  a  lawful  proposition  for  their  issue 
had  been  submitted  to  and  sustained  by  the  favorable  vote  of  the 
electors  of  the  county;  that  the  bonds  had  been  duly  advertised  for 
sale;  that  they  had  been  properly  registered;  and  that  every  other 
fact  existed,  and  every  other  act  had  been  done,  which  under  the  act 
of  1889  conditioned  a  lawful  issue  of  the  bonds. 

In  the  consideration  of  these  questions,  our  attention  has  been 
called  again  to  the  argument  that  the  conclusion  which  we  have  now 
reached  opens  wide  the  door  for  faithless  officials  to  issue  unauthor- 
ized bonds  of  their  municipality.  The  argument  is  that  courts  should 
require  innocent  purchasers  to  presume  that  the  authorized  recitals 
and  certificates  of  public  officials  are  false;  that  the  debts  which  they 
declare  are  just  obligations  of  their  municipalities  are  void;  and  that 
they  should  impose  upon  such  purchasers  the  duty  to  examine  the 
antecedent  records  and  proceedings  of  these  officers  to  ascertain 
whether  or  not  these  debts  are  valid.  The  argument  is  suicidal. 
If  it  is  the  duty  of  an  innocent  purchaser  to  presume  that  the  lawful 
certificate  of  public  officials  in  the  face  of  bonds  is  false,  and  to  look 
to  the  records  and  proceedings  of  those  officials  to  ascertain  whether 
or  not  it  is  true,  by  the  same  mark  it  must  be  equally  the  duty  of  such 
a  purchaser  to  presume  that  the  records  and  proceedings  are  also 
false,  and  that  wherever  they  disclose  no  valid  debt  they  falsely  dis- 
close that  fact,  and  the  truth  is  that  a  valid  debt  exists.  If  this  pre 
sumption  of  falsity  is  to  obtain,  the  result  will  be  the  same,  and  the 
debt  will  be  presumed  to  be  valid  because  the  records  show  it  to  be 
void.  The  truth  is  that  this  contention  is  unworthy  of  serious  con- 
sideration. The  great  majority  of  municipal  officers  are  upright, 
honest,  and  watchful  of  the  public  welfare.  The  actions  of  honest 
and  faithful  officials  must  not  be  subjected  to  the  suspicions  which  fit 
only  those  who  are  dishonest  and  faithless.  Contracts  cannot  be 
made  and  enforced,  courts  cannot  administer  justice,  business  can- 
not be  transacted  upon  any  other  presumption  than  that  private 
citizens  and  public  officials  alike  are  innocent  of  wrong  and  faithful 
to  their  trusts  until  they  are  proved  to  be  faithless.  In  the  con- 
sideration of  the  validity  of  contracts  of  municipalities,  the  fact  must 
not  be  overlooked  that  municipal  officers  are  not  the  agents  of  the 
purchasers  of  bonds.  They  are  the  agents  of  the  municipalities. 
They  are  not  selected  by  the  creditors  of  the  city  or  of  the  county  they 
represent,  nor  by  the  courts,  but  they  are  chosen  by  the  municipali- 
ties themselves.  If  there  is  danger  that  such  officers  will  violate 
their  oaths,  and  corruptly  barter  away  the  rights  of  the  people  whom 
they  represent,  through  the  abuse  of  rules  of  action  which  have  been 
established  for  the  guidance  of  honest  men  and  faithful  officials,  the 
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remedy  is  not  the  punishment  of  innocent  creditors  who  have  pur- 
•chased  the  negotiable  securities  of  municipalities  upon  the  faith  of 
the  acts  of  their  officers,  which  were  generally  known  to  and  acqui- 
esced in  by  their  citizens.  It  is  in  the  election  by  those  citizens  of 
honest  men  and  faithful  officials. 

Section  5,  art.  13,  Const.  S.  D.,  provides  that  any  city,  county,  town, 
school  district,  or  other  subdivision  incurring  indebtedness  shall,  at 
or  before  the  time  of  so  doing,  provide  for  the  collection  of  an  annual 
tax  sufficient  to  pay  the  interest  and  also  the  principal  thereof  when 
due.  It  is  said  that  the  bonds  here  in  question  are  void  because  no 
such  provision  was  ever  made  for  the  collection  of  any  tax  to  pay 
the  interest  or  principal  of  the  original  debt  which  was  funded  by 
the  bonds,  or  the  interest  or  principal  of  the  bonds  themselves.  There 
are  two  answers  to  this  proposition.  The  first  is  that  the  certificate 
that  the  bonds  were  issued  in  pursuance  of  the  act  of  1889  is  a  certifi- 
cate that  the  provision  for  the  collection  of  the  annual  tax  required 
by  the  constitution  which  the  board  of  county  commissioners  that 
made  the  certificate  was  authorized  to  make  had  been  already  made. 
National  Life  Ins.  Co.  v.  Board  of  Education,  62  Fed.  778,  791,  10 
C.  C.  A.  639,  652,  27  U.  S.  App.  244,  260;  Board  v.  Sutliff,  97  Fed.  270, 

276,  38  C.  C.  A.  167,  172;  Dudley  v.  Board,  80  Fed.  672,  676,  677,  26 
€.  C.  A.  82,  86,  87,  49  U.  S.  App.  336,  344,  345;  *Board  of  Com'rs  v. 
15.  H.  Rollins  &  Sons,  173  U.  S.  255,  273,  274,  19  Sup.  Ct.  390,  43  L. 
Ed.  689.  Another  answer  is  that  the  certificate  in  the  bonds  is  con- 
clusive that  there  was  a  just  debt  to  be  funded,  and  the  issue  of.  bonds 
to  fund  this  debt  neither  created  nor  increased  the  indebtedness  of 
the  county,  but  simply  changed  its  form,  so  that  no  provision  was  re- 
quired to  be  made,  under  the  constitution,  for  an  annual  tax  to  pay 
the  refunding  bonds  or  their  interest.  Board  v.  Pl^tt,  79  Fed.  567. 
569,  25  C.  C.  A.  87,  89,  49  U.  S.  App.  216,  220;  E.  H.  Rollins  &  Sons 
v.  Board  of  Conors,  80  Fed.  692,  698,  26  C.  C.  A.  91,  98,  49  U.  S.  App. 
399,  411;  Citv  of  Huron  v.  Second  Ward  Saw  Bank,  86  Fed.  272,  278, 
30  C.  C.  A.  38,  44,  57  U.  S.  App.  593,  605;  Lyon  Co.  v.  Keene  Five 
Cent  Saw  Bank,  40  C.  C.  A.  391,  100  Fed.  337,  339. 

7.  Nor  is  it  any  defense  to  these  bonds  in  the  hands  of  an  inno- 
cent purchaser  that  the  warrants  which  they  were  issued  to  retire 
were  fraudulent  and  void,  that  the  apparent  debt  which  they  were 
issued  to  pay  was  fictitious,  and  that  their  proceeds  were  diverted 
from  the  lawful  purpose  specified  in  the  bonds  to  illegal  and  useless 
■ends.    City  of  Huron  v.  Second  Ward  Sav.  Bank,  86  Fed.  272,  275, 

277,  30  C.  O.  A.  38,  41,  43,  57  U.  S.  App.  593,  600,  603;  National  Life 
Ins.  Co.  v.  Board  of  Education,  62  Fed.  778,  785,  10  C.  C.  A.  637,  644, 
27  U.  S.  App.  244,  256;  West  Plains  Tp.  v.  Sage,  69  Fed.  943,  946, 
16  C.  C.  A.  553,  557,  32  U.  S.  App.  725,  733;  Board  of  Com'rs  v. 
.Etna  Life  Ins.  Co.,  90  Fed.  222,  224,  32  <  \  C.  A.  585,  587,  61  U.  S.  App. 
41,  45;  Board  v.  Howard,  83  Fed.  296,  298,  27  C.  C.  A.  531,  533,  49 
U.  S.  App.  642,  645;  Board  of  Com'rs  v.  Sorietv  for  Savings,  41  C.  C. 
A.  667,  101  Fed.  767. 

8.  It  is  assigned  as  error  that  the  demurrer  to  the  complaint  in 
this  action  should  have  been  sustained  because  it  contains  no  aver- 
ments that  a  fundable  debt  existed  when  the  bonds  were  issued,  or 
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that  any  of  the  antecedent  proceedings  required  by  the  atct  of  1889 
had  been  taken;  because  it  shows  that  certified  copies  of  certain 
proceedings  showing  the  right  of  the  county  to  issue  the  bonds  had 
been  presented  to,  and  relied  upon,  by  the  purchaser,  the  defendant  in 
error,  when  he  bought  them;  because  the  bonds  appear  on  their  face 
to  be  nonnegotiable;  and  because  the  complaint  contains  no  aver- 
ment that  the  defendant  in  error  bought  than  without  notice  of  their 
defects.  The  complaint  contains  an  allegation  that  the  bonds  were 
issued  in  pursuance  of,  and  in  conformity  with,  the  act  of  1889, 
which  is  recited  therein.  We  have  purposely  considered  the  effect  of 
the  recitals  in  the  bonds,  and  reached  the  conclusion  that  in  the  hands 
of  an  innocent  purchaser  they  estop  the  county  of  Hughes  from  deny- 
ing that  they  were  issued  to  replace  such  a  debt  as  it  was  authorized 
to  fund  under  the  eleventh  section  of  the  act,  and  from  denying  that 
all  the  facts  existed,  all  the  acts  were  done,  and  all  the  conditions 
were  complied  with  which  were  required  to  constitute  an  issue  of 
these  bonds  in  accordance  with  the  provisions  of  this  act  and  the  gen- 
eral laws  of  the  state  of  South  Dakota.  These  conclusions  dispose 
of  the  objection  that  the  complaint  does  not  plead  these  precedent 
facts,  acts,  and  conditions.  It  pleads  the  bonds,  and  the  recitals  they 
contain,  and  those  facts,  and  the  fact  that  the  defendant  in  error  was 
an  innocent  purchaser,  constitute  a  good  cause  of  action.  The  ob- 
jection that  the  complaint  is  insufficient,  because  it  contains  an  alle- 
gation that  certified  copies  of  the  records,  showing  the  proceedings 
taken, by  the  county  with  reference  to  the  issue  of  the  bonds,  were 
issued  by  the  county,  and  that  the  defendant  in  error  was  induced 
to  purchase  by  the  recitals  in  the  bonds  and  these  certified  copies,  is 
untenable,  because  it  does  not  appear  from  the  complaint  that  the 
records  of  the  defendant  were  in  any  way  irregular  or  insufficient  to 
authorize  the  issue  of  the  bonds,  and  it  does  appear  that  the  copies 
of  the  records  which  it  is  alleged  the  defendant  in  error  examined  dis- 
closed a  right  in  the  defendant  to  issue  the  bonds.  Nor  is  the  objec- 
tion that  the  bonds  were  nonnegotiable,  or  the  objection  that  the 
complaint  contains  no  allegation  that  the  defendant  in  error  pur- 
chased them  without  notice  of  any  defects  therein,  entitled  to  more 
extended  consideration.  It  is  said  that  the  bonds  are  not  negotiable 
because  they  are  payable  on  the  11th  day  of  July,  A.  D.  1911,  or  at 
any  time  after  the  6th  day  of  July,  A.  D.  1901,  at  the  option  of  the 
county.  A  promissory  note  payable  on  or  before  a  certain  day  is  a 
negotiable  instrument,  and  a  fortiori  a  promissory  note  or  a  muni- 
cipal bond  payable  after  a  certain  day,  and  on  or  before  a  more  dis- 
tant date,  is  equally  negotiable.  Simonton,  Mun.  Bonds,  pp.  125, 
126,  §  103;  1  Daniel,  Neg.  Inst.  (4th  Ed.)  §  43.  The  defendant  in 
error  alleged  in  his  complaint  that  he  purchased  these  bonds  in  good 
faith  for  value,  in  open  market,  before  the  maturity  thereof,  in  reli- 
ance upon  the  recitals  therein  contained,  and  the  certified  copies  of 
the  records  showing  the  full  right  of  the  defendant  to  issue  them. 
This  is  a  sufficient  allegation  that  he  purchased  them  without  notice 
of  any  defect  therein.  How  could  he  have  purchased  them  in  good 
faith  if  he  purchased  with  knowledge  or  notice  of  the  gigantic  fraud 
upon  which  the  defendant  alleged  they  are  founded?    Attention  is 
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also  called  to  the  fact  that  it  appears  from  the  complaint  that  the 
bonds  were  registered  in  the  office  of  the  county  treasurer,  while  the 
law  required  them  to  be  registered  in  the  office  of  the  county  auditor 
or  county  clerk.  The  act  of  1889  required  the  board  of  county  com- 
missioners to  see  that  these  bonds  were  registered  in  the  office  of  the 
county  auditor  or  county  clerk  before  they  were  issued,  and  its  re- 
cital that  they  were  issued  in  pursuance  of  that  act  was  a  certificate 
that  they  were  registered  in  the  proper  office,  which  the  county  was 
estopped  from  denying.  The  fact  that  they  were  also  registered  in 
the  office  of  the  county  treasurer  could  not  detract  from  their  validity, 
and  the  averment  of  the  fact  constituted  no  objection  to  the  com- 
plaint.   The  demurrer  was  properly  overruled. 

9.  It  is  assigned  as  error  that  the  court  denied  the  motion  of  the 
plaintiff  in  error  for  judgment  in  its  favor  at  the  close  of  the  case  of 
the  defendant  in  error,  and  that  at  the  close  of  the  trial  it  made  a 
general  finding  in  his  favor  on  the  ground  that  he  was  a  bona  fide 
purchaser  of  the  bonds  for  value,  without  notice  of  their  invalidity. 
The  first  objection  was  waived  by  the  fact  that  the  plaintiff  in  error 
introduced  evidence  in  support  of  its  defense.  The  second  is  fore- 
closed by  the  fact  that  the  court  made  a  general  finding  for  the  plain- 
tiff in  error,  so  that  the  questions  of  fact  which  the  evidence  presents 
are  not  before  us  for  consideration.  Any  error  in  a  refusal  to  grant 
the  motion  of  a  defendant  to  enter  judgment  in  his  favor  at  the  close 
of  the  plaintiff's  evidence  is  waived  by  the  action  of  the  defendant 
in  subsequently  introducing  evidence  on  his  own  behalf  and  proceed- 
ing to  the  trial  of  the  case  on  its  merits.  Railway  Co.  v.  Chambers' 
Adm'x,  68  Fed.  148,  149,  15  C.  C.  A.  327,  329,  32  U.  S.  App.  253,  256;. 
Insurance  Co.  v.  Frederick,  58  Fed.  144,  147,  7  C.  C.  A.  122,  125,  19 
U.  S.  App.  24,  31.  Where  a  jury  is  waived,  and  there  is  testimony 
raising  a  controversy,  and  the  court  finds  generally  for  one  side  or 
the  other,  the  losing  party  has  no  redress  on  error,  except  for  the 
wrongful  admission  or  rejection  of  evidence.  O'Hara  v.  Railroad  Co., 
76  Fed.  718,  719,  22  C.  C.  A.  512,  513,  40  U.  S.  App.  471,  473;  Key 
West  v.  Baer,  66  Fed.  440, 13  C.  C.  A.  572,  30  U.  S.  App.  140;  Lehnen 
v;  Dickson,  148  U.  S.  71,  77,  13  Sup.  Ct.  481,  37  L.  Ed.  373;  Walker 
v.  Miller,  59  Fed.  869,  8  C.  C.  A.  331,  19  U.  S.  App.  403;  Searcy  Co. 
v.  Thompson,  66  Fed.  92, 13  C.  C.  A.  349,  27  U.  S.  App.  715;  Insurance 
Co.  of  North  America  v.  International  Trust  Co.,  71  Fed.  88t  17 
C.  C.  A.  616,  36  U.  S.  App.  291;  Association  v.  Robinson,  74  Fed.  10, 
20  O.  C.  A.  262,  36  U.  S.  App.  690.  These  rules  of  practice  dispose  of 
the  propositions  that  the  defendant  in  error  was  not  a  bona  fide 
purchaser  without  notice,  because  he  pleaded  in  his  complaint  that 
he  relied  upon  the  certified  copies  of  the  records  of  the  proceedings 
of  the  county  upon  which  the  bonds  were  founded,  because  he  testi- 
fied that  after  default  in  the  payment  of  some  of  the  coupons  he 
paid  for  the  bonds  with  checks,  because  he  testified  that  he  repur- 
chased bonds  to  the  amount  of  about  $5,000  from  a  friend  to  whom 
he  had  sold  them,  and  because  the  bonds  were  not  presented  for  pay- 
ment to  the  bank  in  New  York  where  they  were  payable  by  their 
terms.  But  a  perusal  of  the  evidence  has  satisfied  us  that  there  was 
no  merit  in  these  objections  in  any  event.    The -averment  in  the 
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complaint  that  the  plaintiff  relied  upon  the  certified  copies  of  the 
records  also  alleged  that  these  copies  disclosed  full  power  in  the 
county  to  issue  the  bonds.    This  allegation  was  denied  by  the  answer. 
The  defendant  in  error  introduced  no  evidence  in  support  of  it.     His 
proof  was  confined  to  the  introduction  of  the  bonds,  and  the  testi- 
mony of  the  defendant  in  error  and  his  vendor  to  the  effect  that  they 
each  purchased  them  in  good  faith,  without  notice  of  any  defects  in 
them,  in  reliance  upon  the  recitals  contained  in  the  bonds  and  the 
opinion  of  an  attorney  to  whom  the  vendor  had  referred  them  for 
•examination.    The  effect  of  this  evidence  was  to  leave  the  certified 
copies  of  the  records  as  though  they  had  never  been  pleaded,  and  the 
defendant  in  error  without  notice  of  anything  which  they  may  have 
disclosed.    The  contention  that  the  defendant  in  error  was  not  a  pur- 
chaser for  value,  because  he  paid  for  the  bonds  with  checks,  is  not 
only  untenable,  but  trivial.    It  is  undoubtedly  true  that  a  payment  by 
•check  is  not  a  payment  in  money  unless  the  check  is  paid.    But  a 
check  is  a  contract  to  pay  money,  and  a  purchase  by  a  good  promise 
to  pay  money  is  as  much  a  purchase  for  value  as  a  purchase  by  the 
payment  of  the  actual  currency.    The  testimony  of  Livingston  that 
he  had  paid  for  these  bonds  by  his  checks  is  sufficient  evidence  to 
warrant  a  finding  that  he  paid  value  for  them.    The  fact  that  the 
defendant  in  error  bought  back  some  of  the  bonds  after  a  default  in 
payment  of  some  of  the  coupons  does  not  deprive  him  of  the  shield  of 
an  innocent  purchaser.    He  first  bought  the  bonds  in  good  faith,  for 
value,  before  maturity,  and  his  vendor  had  bought  them  before  him 
in  the  same  way.    Each  of  them  was  an  innocent  purchaser  of  the 
securities.    The  defendant  in  error  subsequently  sold  10  of  the  bonds 
to  a  friend,  and  after  default  was  made  in  the  payment  of  the  interest 
he  repurchased  them.     But  a  transferee  from  a  bona  fide  purchaser 
of  negotiable  municipal  bonds  takes  all  the  rights  of  the  transferror, 
and  may  invoke  every  presumption  and  estoppel  from  their  negotia- 
bility and  their  recitals,  in  support  of  their  validity,  which  the  trans- 
ferror might  have  relied  upon,  although  the  transferee  takes  them 
after  maturity,  with  notice  of  the  alleged  defenses.     Board  v.  Sntliff, 
38  C.  C.  A.  167,  97  Fed.  270,  273;   E.  H.  Rollins  &  Sons  v.  Board  of 
Com'rs,  80  Fed.  692,  700,  26  C.  C.  A.  91,  99,  49  U.  S.  App.  399,  413; 
Commissioners  v.  Bolles,  94  U.  S.  104,  109,  24  L.  Ed.  46;  Commission- 
ers v.  Clark,  94  U.  S.  278,  286,  24  L.  Ed.  59;    Board  of  Com'rs  v. 
E.  H.  Rollins  &  Sons,  173  U.  S.  255.  275,  19  Sup.  Ct.  390,  43  L.  Ed. 
689;   Rathbone  v.  Board,  83  Fed.  125,  130,  27  C.  C.  A.  477,  482,  49 
U.  S.  App.  577,    588;   Hill  v.  Scotland  Co.  <C.  C.)  34  Fed.  208;  1 
Daniel,  Neg.  Inst.  (4th  Ed.)  §  803.     The  fact  that  the  bonds  and  cou- 
pons were  not  presented  for  payment  at  the  bank  in  New  York  where 
by  their  terms  they  were  payable  was  immaterial.     There  was  no 
claim  that  the  county  had  ever  paid  them,  or  endeavored  to  pay  them; 
no  claim  that  it  had  ever  placed  the  money  at  the  bank  in  New  York 
to  be  applied  to  their  payment.     In  this  state  of  the  case,  the  plaintiff 
was  not  required  to  go  through  the  useless  ceremony  of  presenting 
his  coupons  where  there  was  nothing  to  pay  them  before  he  com 
menced  his  suit  for  the  default  of  the  county.     The  fact  that  coupons 
.arc  made  payable  at  a  particular  place  does  not  make  a  presentation 
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for  payment  at  that  pl#C£  necessary  before  an  action  can  be  main- 
tained npon  them.  Wallace  v.  McConnell,  13  Pet- 136, 10  L.  Ed.  95; 
Walnut  v.  Wade,  103  U.  S.  683,  695,  26  L.  Ed.  526.  . 

10.  It  is  assigned  as  error  that  substantially  all  the  evidence  which 
was  offered  by  the  plaintiff  in  error  to  show  that  there  never  was  any 
fundable  debt  of  the  county  for  which  the  bonds  could  have  lawfully 
been  issued;  that  the  county  warrants  for  which  they  were  issued 
were  never  delivered,  were  made  without  consideration,  and  were  not 
even  an  apparent  compliance  with  the  provisions  of  the  statutes; 
that  the  bonds  were  never  delivered  to  any  purchaser;  and  that  no 
consideration  fqr  them  was  ever  received  by  the  county, — was  re- 
jected by  the  court  below.    The  chief  reason  why  counsel  for  the 
plaintiff  in  error  insist  that  this  ruling  was  error,  viz.  that  all  this 
evidence  was  competent  and  material  to  show  that  the  bonds  were 
illegally  issued  and  void  notwithstanding  the  recitals  which  they 
contained,  has  already  been  considered  and  overruled.    This  assign- 
ment of  error  cannot  be  sustained  on  that  ground.    It  remains  to  con- 
sider a  few  minor  suggestions  and  arguments  in  support  of  it.    It  is 
said  that  the  court  erred  because  it  refused  to  permit  the  plaintiff  in 
error  to  show  that  the  bonds  in  suit  were  never  delivered  to  any 
purchaser  by  the  county  or  its  officers.    But  the  answer  admits  that 
the  bonds  were  issued  by  the  county,  and  alleges  that  they  were  is- 
sued fraudulently,  and  without  authority  of  law,  for  the  pretended 
purpose  of  canceling  certain  county  warrants.    In  the  face  of  the 
admission  of  the  issue  of  the  bonds,  and  of  the  proof  which  was  then 
in  the  case  that  they  had  been  bought  by  the  defendant  in  error  in 
good  faith,  in  the  ordinary  course  of  business,  it  was  neither  compe- 
tent nor  material  to  show  whether  the  county  delivered  the  bonds  to 
a  purchaser,  a  broker,  or  one  of  its  own  officers  when  it  issued  them. 
There  was  no  plea  that  they  had  been  stolen  from  it,  and,  in  the  ab- 
sence of  any  such  defense,  the  presumption  was  then  conclusive  that 
they  had  been  issued  with  the  consent  of  the  county. 

It  is  contended  that  the  records  of  the  proceedings  of  the  board  of 
county  commissioners  and  the  records  of  the  county  officers  were 
competent  to  show  what  the  certified  copies  were  upon  which  the 
defendant  in  error  alleged  in  his  complaint  that  he  relied.  But  the 
position  is  unsound,  because  the  certified  copies  were  not  produced 
or  demanded,  because  the  defendant  denied  that  it  had  ever  furnished 
them,  and  that  the  defendant  in  error  relied  upon  them.  No  proof 
had  been  adduced  to  overcome  that  denial,  and  the  defendant  in  erroi 
had  testified  that  he  had  relied  upon  the  recitals  in  the  bonds  and  the 
opinion  of  a  solicitor  in  purchasing  them.  In  this  state  of  the  evi- 
dence, he  was  not  chargeable  with  notice  of  the  contents  of  the  rec- 
ords, nor  were  they  competent  to  rebut  or  explain  anything  which  he 
had  pleaded  or  proved. 

11.  The  coupons  were  payable  in  the  state  of  New  York,  and  the 
legal  rate  of  interest  in  that  state  was  6  per  cent.  The  legal  rate 
of  interest  in  the  state  of  South  Dakota  was  7  per  cent.  The  court 
rendered  judgment  for  the  amount  of  the  principal  of  the  coupons, 
and  interest  thereon  at  7  per  cent.  The  defendant  in  error  subse- 
quently remitted  an  amount  equal  to  the  difference  between  the  inter- 
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est  at  6  per  cent,  and  the  interest  at  7  per  cent.,  and  the  court  beiow 
-directed  the  modification  of  the  judgment  in  accordance  with  such  re- 
mission. It  is  assigned  as  error  that  the  court  erred  in  thus  reducing 
the  judgment,  and  that  it  erred  in  allowing  any  interest  at  all.  The 
defendant  in  error  had  the  right  to  satisfy  the  judgment  below  in 
whole  or  in  part,  and  it  is  not  perceived  how  the  action  of  the  court 
below  directing  the  judgment  to  be  modified  in  accordance  with  the 
partial  satisfaction  which  the  defendant  in  error  filed  could  have  been 
erroneous.  But,  in  any  event,  it  was  not  prejudicial  to  the  county, 
and  error  without  prejudice  is  no  ground  for  reversal.  There  was  no 
error  in  the  allowance  of  interest  on  the  coupons  from  their  maturity 
until  the  date  of  the  entry  of  the  judgment  at  the  rate  established  by 
law  in  New  York,  where  they  were  payable.  Scotland  Co.  v.  Hill, 
132  U.  S.  107, 117, 10  Sup.  Ct.  26,  33  L.  Ed.  261.  The  judgment  below 
is  affirmed. 


(104  Fed.  331.) 

In  re  HINDMAN. 

(Circuit  Court  of  Appeals,  Ninth  Circuit.    October  25,  1900.) 

No.  651. 

Bakkruptcy— Exemptions— California  Statute. 

Under  Code  Civ.  Proc.  Cal.  §  690,  subd.  6,  which  exempts  from  execu- 
tion "two  horses  *  *  *  and  one  cart  or  wagon,  by  the  use  of  which 
a  cartman,  drayman,  •  *  *  teamster  or  other  laborer  habitually 
earns  his  living/*  a  bankrupt  whose  occupation  was  that  of  a  white- 
washer,  kalsominer,  paper  hanger,  and  repairer  of  plastering,  and  who 
owns  a  horse  and  wagon,  which  he  uses  exclusively  for  the  purpose  of 
conveying  his  supplies,  tools,  ladders,  etc..  from  his  residence  to  the 
places  where  he  has  Jobs  of  work,  and  without  which  he  could  not  carry 
on  his  occupation  at  a  profit,  is  entitled  to  claim  such  horse  and  wagon 
as  exempt 

In  Bankruptcy: 

George  W.  Chamberlain,  for  petitioner. 
Harold  F.  Hobson,  for  respondent. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  HAWLEY,  Dis- 
trict Jndge. 

HAWLEY,  District  Judge.  This  is  a  petition  to  review  the  de- 
cision of  the  district  jndge  for  the  Northern  district  of  California 
affirming  the  report  of  the  referee  that  a  horse  and  wagon,  the 
property  of  the  petitioner,  are  not  exempt  from  execution.  From 
the  evidence  in  the  case  it  appears  that  the  petitioner's  trade  was 
that  of  house  and  sign  painter,  but  that  he  had  not  done  any  work 
as  sign  painter  for  three  years,  and  but  one  job  as  house  painter 
within  two  years;  and  it  is  claimed  that  upon  this  testimony  the  de- 
cision should  be  affirmed.  It  is  enough  to  say  upon  this  point  that 
the  petitioner's  claim  of  exemption  is  not  based  upon  this  ground. 
It  arises  upon  the  testimony  of  the  petitioner,  reported  by  the  ref- 
eree as  follows: 
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"1  am  the  bankrupt  Petition  in  bankruptcy  was  filed  by  me  on  May  17, 
1900.  I  am  the  owner  of  the  horse  and  wagon  set  forth  in  my  schedules. 
My  occupation  prior  to  and  at  the  time  of  filing  my  petition  was  that  of  a 
laborer.  Have  been  engaged  in  business  for  two  years  last  past  as  white- 
washer  and  kalsomlner,  paper  hanger,  and  repairer  of  plastering.  I  carry 
my  tools,  ladders,  supplies,  and  materials  used  in  my  business  in  the  wagon 
from  my  residence  to  wherever  I  have  work  to  do.  *  *  *  Have  used  the 
horse  and  wagon  for  no  other  purpose  than  to  carry  my  tools,  ladders,  sup- 
plies, and  materials.  My  family  consists  of  my  wife  and  four  children. 
*  *  *  Do  not  use  the  horse  and  wagon  for  hire.  *  *  *  I  could  make 
no  profit  out  of  my  Jobs  if  I  was  compelled  to  hire  my  tools  and  materials 
delivered.  Have  used  this  horse  and  wagon  for  this  purpose  for  eleven  years, 
and  have  not  during  that  time  hired  a  delivery  wagon." 

The  referee  in  his  report  found  as  a  fact: 

"That  said  horse  and  wagon  were  used  exclusively  by  said  bankrupt  for 
the  purpose  of  conveying  materials  and  supplies  to  be  used  in  jobs  of  paper 
hanging  and  kalsomlning,  and  in  carrying  his  ladders,  brushes,  and  tools  from 
his  residence  to  the  places  where  he  had  jobs  of  work  to-do  as  such  paper 
hanger  and  kalsominer,  and  that  said  horse  and  wagon  were  used  for  no 
other  purpose." 

Did  the  court  err  in  deciding  that,  upon  the  evidence  and  findings 
reported  by  the  referee,  the  horse  and  wagon  were  not  exempt  from 
execution?    Section  6  of  the  bankruptcy  act  of  1898  provides  that: 

"This  act  shaU  not  affect  the  allowance  to  bankrupts  of  the  exemptions 
which  are  prescribed  by  the  state  laws  in  force  at  the  time  of  the  filing  of 
the  petition  in  the  state  wherein  they  have  had  their  domicile  for  the  six 
months,  or  the  greater  portion  thereof,  immediately  preceding  the  filing  of 
the  petition." 

The  statute  of  California  applicable  to  this  case  declares  the  fol- 
lowing property  to  be  exempt  from  execution: 

<4Two  horses  *  *  V  and  one  cart  or  wagon,  by  the  use  of  which  a 
cartman,  drayman,  truckman,  huckster,  peddler,  hack  man,  teamster,  or  other 
laborer,  habitually  earns  his  living."     Code  Civ.  Proc.  §  690,  subd.  6. 

Statutes  exempting  personal  property  are  remedial  in  their  char- 
acter, and  should  be  liberally  construed  by  the  courts,  because  they 
are  intended  to  protect  the  debtor,  and  enable  him  to  follow  his 
vocation,  and  earn  a  support  for  himself  and  family.  In  re  Mc- 
Manus'  Estate,  87  Cal.  292,  25  Pac.  413,  10  L.  R.  A.  567;  1  Freem. 
Ex'ns  (2d  Ed.)  p.  606,  §  208,  and  authorities  there  cited.  The  term 
"other  laborer,"  of  course,  means  one  who  labors  by  and  with  the 
aid  of  his  team.  Brusie  v.  Griffith,  34  Cal.  302.  But  it  is  not  neces- 
sary, in  order  to  secure  an  exemption  of  the  property,  that  the  use 
of  the  team  should  be  the  petitioner's  only  means  of  earning  a  liv- 
ing for  himself  and  family.  It  is  enough  for  him  to  show  that  he 
uses  the  team  as  a  laborer,  in  a  line  of  business  similar  in  its  char- 
acter to  the  specific  occupations  named  in  the  statute,  and  that 
such  use  is  necessary  in  order  to  enable  him  to  earn  his  living.  The 
petitioner,  in  our  opinion,  has  clearly  brought  himself  within  the 
exemption  clause  of  the  statute  of  California,  and  is  entitled  to  the 
protection  which  its  humane  and  beneficent  provisions  afford.  The 
testimony  and  findings  of  the  referee  show  that  he  is  one  who  labors 
in  a  toilsome  occupation;  that  the  use  of  the  horse  and  wagon  is 
necessary  to  enable  him  to  earn-  on  that  occupation;  that  it  is  the 
occupation  which  supplies  the  means  of  living  for  himself  and  fain- 
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ily.  This  being  true,  it  follows,  from  reason  and  authority,  that  it 
must  be  said  that  he  is  a  laborer  who  earns  his  living  by  the  use 
of  his  team  as  well  as  "by  the  sweat  of  his  brow,"  and  is  therefore 
entitled  to  the  exemption  he  claims. 

In  Stanton  v.  French,  91  Cal.  274,  27  Pac.  657,  where  the  claim- 
ant and  his  wife  were  engaged  in  conducting  a  bakery  upon  a  lim- 
ited scale,  and  sold  bread  at  their  place  of  business,  and  the  plain- 
tiff also  peddled  bread  throughout  the  town,  and  at  the  railroad 
depot  upon  the  arrival  of  the  trains,  and  in  the  interim  did  odd  jobs 
with  his  team  for  hire,  the  court  said: 

'The  fact  that  plaintiff  may  have,  to  a  limited  extent,  applied  bis  team 
to  other  uses,  or  that  some  portion  of  his  living,  however  slight  that  portion, 
may  have  come  from  some  other  avenue  of  industry,  would  not  deprive  him 
of  his  rights  as  a  peddler  under  the  statute.'1 

In  Tank-Line.  Co.  v.  Hunt,  83  Iowa,  6,  48  N.  W.  1057,  32  Am.  St 
Rep.  285,  2  L.  R.  A.  476,  the  court,  in  construing  a  statute  similar 
in  its  provisions  to  the  statute  of  California,  where  the  debtor  was 
engaged  in  selling  oils,  and  had  a  place  of  business  known  as  ''head- 
quarters," from  which  he  delivered  his  sales  by  the  use  of  a  horse 
and  wagon,  which  he  claimed  was  exempt  from  execution  because, 
by  the  use  thereof  in  his  business,  it  was  his  means  of  earning  a 
living  in  conducting  his  business,  among  other  things  pertinent  to 
the  case  in  hand  said: 

"It  is  strenuously  urged  that  the  defendant  is  not  a  teamster  nor  laborer, 
but  a  merchant,  and  as  such  Is  not  entitled  to  the  exemption.  It  is  true  the 
defendant  is  engaged  in  a  small  way  in  the  sale  of  merchandise.  He  has  a 
back  room  of  a  building,  used  more  for  storage  than  for  any  other  purpose, 
which  is  a  base  of  supplies  for  his  delivery  system  or  business,  and  the 
business  is  carried  on  mainly  by  the  use  of  the  team,  and  it  is  manifest  that, 
without  the  use  of  the  team,  he  has  no  business  to  supply  a  living;  for  he 
says  that  the  profits  of  completed  sales  at  the  headquarters  would  not  pay 
his  rent.  Any  person  thus  engaged  in  receiving  and  distributing  oils  must 
be  said  to  be  a  laborer." 

The  decision  of  the  district  court  is  reversed,  and  the  cause  re- 
manded, with  instructions  to  the  court  to  enter  an  order  herein  in 
conformity  with  the  views  expressed  in  this  opinion. 


(104  Fed.  337.) 

UNION  STEAM-PUMP  CO.  v.  BATTLE  CREEK  STEAM-PUMP  CO.  et  tL 

(Circuit  Court  of  Appeals,  Sixth  Circuit    October  2,  1900.) 

No.  812. 

t  Patents— Suit  fob  Infringement— Estoppel  by  Prior  Adjudication. 

To  sustain  a  defense  of  estoppel  in  a  suit  for  infringement  by  a  prior 
adjudication  between  the  same  parties  in  relation  to  the  same  patents, 
the  proofs  must  show  that  the  identical  claims  of  the  patents  and  parts  of 
the  patented  device  were  involved  in  the  two  suits. 

2.  Same— Construction  of  Claims— Scope  of  Invention. 

The  claims  of  a  patent,  unless  they  are  restricted  in  terms  or  by  neces- 
sary implication,  will  include  all  changes  of  form,  whether  of  size  or 
shape,  or  changes  in  location  of  the  parts  of  a  combination,  if  the  mode 
of  operation  is  not  changed,  and  the  parts  still  perform  the  same  duty. 
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8.  Same— Separate  Impro verb— Equivalents. 

In  patents  granted  to  different  improvers  on  former  constructions  de- 
signed to  produce  the  same  result  the  invention  of  each  is  measured  by 
his  improvement.  One  cannot  invoke  the  doctrine  of  equivalents  against 
another  merely  because  a  part  produces  the  same  or  a  similar  result. 

4.  Same— Infringement— Steam  Valves. 

The  Frost  patent,  No.  428,672,  for  improvements  In  steam  engines,  re- 
lating particularly  to  steam-actuated  valves  controlling  the  admission  of 
steam  into  the  cylinder,  was  not  anticipated,  and  Is  valid;  but  such  pat- 
ent is  not  infringed  by  the  device  shown  in  the  Metcalf  patent,  No. 
442,905,  which  does  not  employ  a  steam  reservoir  external  to  the  cylinder, 
which  is  the  distinguishing  feature  of  the  Frost  invention. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  East- 
ern District  of  Michigan. 

The  bUl  of  complaint  in'  this  cause  charges  the  infringement  of  rights 
secured  by  letters  patent  Nos.  428,692  and  431,045,  issued  to  Richard  L. 
Frost,  as  assignor  to  the  Union  Manufacturing  Company,  a  name  by  which 
the  complainant  was  formerly  known,  it  having  been  since  changed  by 
amendment  of  its  articles  of  incorporation.  The  first  of  these  patents  is 
dated  May  27,  1890,  and  the  second  July  1,  1890.  Both  relate  to  the  con- 
struction of  steam  engines,  and  particularly  to  the  valves  by  which  the 
admission  of  steam  is  controlled.  These  valves  have  been  mainly  used  in 
the  construction  of  engines  for  steam  pumps.  The  infringement  complained 
of  consists  of  the  alleged  manufacture  and  sale  by  the  defendants  of  steam 
valves  made  under  letters  patent  No.  442,905,  issued  December  16,  1890,  to 
Foster  M.  Metcalf,  upon  an  application  filed  July  9,  1890.  The  defendants, 
by  their  answer,  deny  that  Frost  was  the  first  inventor  of  the  valve  shown 
by  his  patents.  They  also  deny  infringement,  and  aver  that  the  valves  man- 
ufactured and  sold  by  them  were  made  under  and  in  accordance  with  certain 
letters  patent  owned  by  them,  and  especially  No.  394,656,  dated  December 
18,  1888,  and  No.  409,851,  dated  August  27,  1889,  both  of  which  were  granted 
to  Elon  A.  Marsh.  The  answer  further  states  that  the  defendant  Battle 
Creek  Steam-Pump  Company  formerly  bore  the  name  of  the  Battle  Creek 
Machinery  Company,  and  that  while  It  bore  that  name  it  brought  suit  in 
the  circuit  court  of  the  United  States  for  the  Eastern  district  of  Michigan 
against  the  present  complainant  while  it  was  known  as  the  Union  Manufac- 
turing Company,  alleging  infringement  by  the  latter  of  the  Marsh  patent, 
No.  394,656,  by  the  manufacture  of  steam  pumps  such  as  are  shown  in  the 
above-mentioned  Frost  patents,  and  that  on  final  hearing  it  was  found  and 
decreed  that  the  Union  Manufacturing  Company  had  infringed  the  said 
Marsh  patent,  and  an  injunction  was  ordered  against  the  last-named  com- 
pany, which  is  stiU  in  force.  To  this  answer  a  replication  was  duly  filed. 
Proofs  were  taken  by  both  parties.  It  was  held  by  the  court  on  final  hear- 
ing that,  If  the  Frost  patents  are  valid  (a  question  not  decided),  they  stand 
on  such  narrow  ground  that  they  were  not  infringed  by  the  defendants.  The 
bill  was  accordingly  dismissed.  The  complainant  has  appealed.  So  much  of 
the  evidence  as  is  deemed  by  the  court  to  be  material  is  stated  in  the  opinion 
which  follows. 

Fred  L.  Chappell,  for  appellant. 
Cyrus  E.  Lothrop,  for  appellees. 

Before  LURTON,  DAY,  and  SEVERENS,  Circuit  Judges. 

SEVERENS,  Circuit  Juhge,  after  making  the  foregoing  statement, 
delivered  the  opinion  of  the  court. 

It  appears  from  the  opinion  of  the  learned  judge  who  heard  this 
case  at  the  circuit  that  some  stress  was  there  laid  upon  a  decree  sup- 
posed to  have  been  rendered  in  a  former  suit  relating  to  their  re- 
spective patents  between  these  companies  while  they  were  doing  busi- 
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ness  under  other  names,  as  mentioned  in  the  preceding  statement, 
wherein  the  Frost  patents,  Nos.  428,672  and  431,045,  were  declared 
to  be  invasions  of  rights  secured  by  the  Marsh  patent,  No.  394,656. 
The  court  seems  to  have  regarded  the  decree  in  that  case  as  settling 
for  these  parties  certain  questions  now  involved.  Probably  the 
argument  in  that  court  took  a  wider  range  than  the  record  warranted, 
and  the  court  took  the  statements  of  counsel  upon  some  matters  of 
fact.  We  find  nothing  in  the  record  here  which  justifies  the  setting 
up  of  that  decree  as  an  estoppel,  or  as  determining  anything  perti- 
nent to  the  present  controversy.  The  averments  in  the  answer  in  re- 
gard to  that  suit  and  the  nature  of  the  questions  there  put  in  issue 
are  quite  general.  The  defendants  offered  no  proof  of  the  pleadings 
in  that  case  nor  of  the  decree  rendered  therein.  It  is  suggested  by 
the  counsel  for  the  appellees  that  a  certified  copy  of  the  opinion  of 
the  court  in  such  former  case  has  been  filed  here  for  our  examination, 
in  case  we  desire  it.  In  this  state  of  things,  it  is  quite  manifest  that 
no  support  is  found  on  which  to  base  any  estoppel  on  any  branch  of 
the  case.  It  may  be  that  questions  were  there  involved  and  decided 
concerning  other  claims  of  the  patents  and  other  parts  of  steam 
engines  in  steam  pumps.  We  do  not  know,  and  estoppels  must  be 
certain. 

It  is  necessary  to  look  into  the  condition  of  the  art  at  the  date  of 
Frost's  inventions  relating  to  valves  in  steam  engines  controlling  the 
admission  of  steam  from  the  steam  chest  into  the  cylinder.  For  a 
long  period  prior  to  the  use  of  independently  actuated  valves,  such 
as  are  here  described,  the  customary  way  to  control  the  transmission 
of  steam  from  the  chest  to  the  cylinder  was  by  a  valve  actuated  to 
open  and  close  the  ports  by  a  rod  connected  with  an  eccentric  located 
upon  the  main  shaft  of  the  engine.  Of  course,  something  was  to  be 
gained  if  the  eccentric  and  the  rod  connecting  it  with  the  steam  valve 
could  be  dispensed  with  by  the  provision  of  means  for  bringing  the 
steam  directly  from  the  chest  to  the  actuation  of  tke  valve,  instead 
of  employing  the  power  of  the  steam  through  the  engine,  the  eccen- 
tric, and  its  rod,  for  that  purpose.  It  would  save  the  loss  of  some 
power  in  transmission  and  some  cost  in  machinery.  Prior  to  Frost's 
invention  several  inventors  had  obtained  patents  for  devices  tending 
to  the  accomplishment  of  this  object.  Among  these  was  a  patent  to 
McFaul,  No.  178,792,  dated  June  13,  1876;  one  to  J.  A.  Tilden,  No. 
248,834,  of  October  25,  1881;  one  to  Brazell,  No.  271,181,  of  date 
February  16,  1883;  and  a  still  earlier  one  to  Washburn,  No.  98,752. 
Later  than  all  these  came  the  Marsh  patents,  already  mentioned,  of 
1888  and  1889.  It  will  not  be  necessary  to  analyze  all  of  these  in 
detail.  It  will  be  sufficient  for  the  present  purpose  to  state  the  prog- 
ress which  had  been  made  prior  to  the  applications  for  the  Frost 
patents,  and  then  to  identify  his  inventions.  Generally  speaking, 
there  had  been  patented  devices  for  actuating  steam  valves  of  this 
kind,  by  which  live  steam  was  taken  from  the  steam  chest  through 
ports  and  passages  into  the  cylinder,  or  into  a  peripheral  depression 
in  a  prolonged  piston  head  moving  through  the  cylinder,  and  from 
thence  to  the  chambers  at  the  outer  ends  of  the  valve,  the  latter  being 
provided  with  heads  somewhat  of  the  form  of  piston  heads.    In  this 
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latter  form  of  construction  the  piston  head  was  required  to  be  made 
very  long  in  order  to  take  in  the  inlet  opening  in  the  cylinder  for 
the  steam  from  the  steam  chest  (which  opening  was  about  midway 
of  the  length  of  the  cylinder),  and  one  of  the  two  openings  in  the 
cylinder  located  near  the  ends  thereof,  respectively,  through  which 
the  steam  was  taken  alternately  to  the  respective  ends  of  the  valve. 
When  the  piston  head  was  at  one  end  of  the  cylinder,  the  port  to  the 
passage  to  the  head  of  the  valve  would  be  open,  and  steam  connection 
was  effected  directly  from  the  chest  to  one  end  of  the  valve.  When 
the  piston  head  moved  to  the  other  end,  the  port  for  the  steam  to 
the  valve  at  that  end  would  be  opened  and  the  port  at  the  opposite 
end  of  the  cylinder  would  be  shut  off.  Thus,  by  the  reciprocating 
motion  of  the  piston,  the  valve  was  correspondingly  moved  over  the 
adits  for  steam  from  the  chest  into  the  cylinder  for  its  general  work, 
which  was,  as  above  stated,  the  function  of  the  valve  when  actuated 
by  the  eccentric  gear.  This  was  the  form  of  construction  in  the' 
Marsh  patents.  Another  form  was  shown  by  McFauPs  patent,  in 
which,  instead  of  live  steam  from  the  chest,  cylinder  steam — that  is, 
steam  which  had  been  already  used  in  the  cylinder — was  transmitted 
through  passages  opening  from  the  cylinder  to  the  ends  of  the  valve, 
respectively.  In  this  connection  it  is  proper  to  notice  the  Barth  pat- 
ent of  March,  1889.  In  this  patent,  also,  the  valve  was  actuated  by 
•cylinder  steam  taken  by  an  opening  through  the  piston  head  and  rod 
to  relief  ports  in  the  latter,  from  whence  it  passed  through  openings 
at  the  proper  places  in  the  cylinder  head  and  a  prolongation  thereof, 
and  thence  by  passages  to  the  respective  ends  of  the  valve.  There 
was  no  reservoir  for  holding  steam  after  it  left  the  cylinder  until  it 
reached  its  work  at  the  ends  of  the  valve.  The  same  was  true  of  the 
McFaul  invention.  Nor  was  it  needed  in  either  of  them,  for  the  port 
•opened  into  the  store  of  the  cylinder.  At  the  time  of  Frost's  in- 
ventions, covered  by  the  patents  on  which  the  suit  was  founded,  the 
valve-operating  devices  consisted  substantially  of  these  two  classes. 
In  one  of  these  live  steam  was  used,  which  was  stored  in  the  piston 
head,  and  taken  alternately  from  each  end  thereof  to  the  ends  of  the 
valve.  We  judge  from  the  evidence  that  the  extraordinary  length 
of  the  piston  head  required  for  this  service,  which  was  more  than 
half  the  length  of  the  cylinder,  was  a  serious  objection,  in  that  it 
required  the  elongation  of  the  cylinder  to  that  extent.  This  largely 
increased  the  material  of  the  engine  and  the  cost  of  manufacturing  it, 
and  it  rendered  the  piston  head  more  complex  and  cumbersome  in 
operation.  The  other  class  was  that  which  took  steam  from  the 
cylinder,  dispensing  with  other  store  room.  It  seems  to  be  estab- 
lished by  the  proofs  that  the  use  of  cylinder  steam  is  objectionable, 
and  both  parties  agree  that  for  reasons  stated  the  use  of  live  steam 
for  this  purpose,  if  not  essential,  is  greatly  to  be  preferred.  Frost 
undertook  to  remedy  these  defects  in  the  existing  devices  for  operat- 
ing the  valve.  He  brought  live  steam  from  the  chest  to  a  reservoir 
outside  of  the  cylinder,  thereby  restoring  the  piston  head  to  its  nor- 
mal proportions,  and  he  contrived  means  for  getting  the  steam 
through  the  piston,  and  thence  to  the  heads  of  the  valve,  securing 
the  necessary  isochronous  movements  of  valve  and  piston  without  in- 
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cumbering  the  cylinder  with  the  means  employed.  It  seems  to  us  that 
his  invention  was  one  of  considerable  merit,  and  made  a  distinct  ad- 
vance in  the  art  to  which  it  relates.  It  is  entitled  to  protection  in 
the  field  covered  by  it.  In  his  application  for  patent  No.  428,672 
it  was  stated  by  Frost  that  "the  object  of  the  present  invention  con- 
sists in  certain  changes  in  the  steam  chest,  and  in  providing  a  sec- 
ondary steam  chest  or  receiver,  and  in  a  peculiar  construction  of  the 
piston  in  connection  with  said  steam  chest."  The  last  two  of  these  ele- 
ments constituted  the  main  features  of  his  invention.  The  remodel- 
ing of  the  steam  chest  was  merely  the  mechanical  work  made  neces- 
sary by  the  more  important  changes.  The  following  are  Figs.  1  and 
2  of  the  drawings,  and  so  much  of  the  specifications  as  are  neces- 
sary to  an  explanation  thereof: 


"Referring  to  the  lettered  parts  of  the  drawings,  R  Is  the  cylinder,  and  F 
is  the  piston  head,  having  an  annular  depression,  Z,  in  the  periphery  of  said 
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piston  bead,  as  shown  in  Fig.  2.  At  B  is  shown  the  steam  chest  having 
therein  what  is  usually  termed  a  *float  valve,'  A,  said  valve  having  enlarged 
heads,  C,  C,  at  each  end,  which  play  back  and  forth  in  the  internal  enlarge- 
ments, m,  in  the  ends  of  the  steam  chest.  Referring  to  Fig.  2,  the  valve, 
A,  is  shown,  having  an  annular  depression,  4,  4,  at  each  end,  aud  centrally 
at  1  and  at  3,  3,  between  said  center  and  end  depressions.  Each  end  of  the 
valve,  A,  has  a  live  steam  port,  e,  leading  from  the  annular  depressions,  4,  4, 
internally  and  longitudinally  through  said  valve  into  the  annular  depressions, 
3,  3.  These  several  depressions,  4,  4,  3,  3,  and  1,  may  be  termed  'annular 
steam  ports.'  This  valve.  A,  is  like  the  one  shown  in  my  prior  application 
herein  referred  to.  The  ports,  e,  through  the  valve,  are  as  clearly  shown 
at  right. hand  in  Fig.  2.  At  P  is  the  ordinary  steam-supply  pipe,  and  from 
said  pipe  the  live  steam  ports,  5,  5,  lead  into  the  interior  of  the  steam  chest 
and  into  the  steam  passage,  h,  which  leads  into  the  cylinder,  H,  Figs.  1  and 
2.  D,  D,  are  ports  leading  from  the  steam  chest  into  each  end  of  the  cylin- 
der, and  E  is  the  exhaust  port.  Ports,  d,  e,  lead  from  either  end  of  the 
steam  chest  into  the  cylinder,  R.  The  piston  rod,  L,  passes  from  the  cylin- 
der, R,  through  the  stuffing  boxes,  6,  6,  in  the  steam  receiver,  H,  and  on 
into  the  pump,  S,  said  pump,  of  course,  being  of  the  ordinary  construction. 
Each  end  of  this  rod  has  a  steam  port,  i,  passing  longitudinally  through  it 
from  the  steam  receiver,  H,  and  into  the  piston  head,  F,  and  leading  thence 
out  Into  the  annular  depression,  z,  in  the  periphery  of  said  head.  This  port, 
i,  has  two  openings,  y,  x,  into  the  steam  receiver.  H,  one  of  which  is  closed 
by  passing  into  the  stuffing  box  at  each  end  of  the  stroke.  Fig.  2  shows 
these  ports  at  one  end." 

The  substance  of  the  present  controversy  rests  upon  claim  3: 

"In  an  engine  employing  a  steam-actuated  valve  in  the  steam  chest,  a 
steam  receiver,  and  a  piston  rod  extending  into  and  having  bearings  in  said 
receiver,  the  piston  head  of  said  rod  having  the  peripheral  depression,  and 
a  live  steam  passage  leading  through  said  rod  and  out  through  the  head  into 
said  depression,  which  depression  registers  with  the  live  steam  ports  leading 
to  the  ends  of  the  valve,  substantially  as  set  forth." 

The  second  Frost  patent  is,  for  the  purposes  of  this  suit,  merely 
inert  matter.  Counsel  for  complainant  contends  that  it  is  compe- 
tent to  be  referred  to  as  explanatory  of  the  invention  disclosed  in 
the  first  patent.  The  suggestion  is  that  the  former  may  be  broad- 
ened in  its  interpretation  by  reading  backward  from  the  particulars 
of  the  second  patent.  The  meaning  of  this  would  be  simply  to  ex- 
pand, or  diminish,  or  change  the  form  of  the  parts  of  the  combina- 
tion with  reference  to  each  other  according  to  the  hints  of  the  sec- 
ond patent.  But  there  is  nothing  in  all  this.  Without  any  auxiliary 
support,  the  claims  of  a  patent,  unless  in  terms  or  by  necessary  im- 
plication they  are  restricted,  will  include  all  changes  of  form,  Whether 
of  size  or  shape,  if  the  mode  of  operation  is  not  changed.  It  is  the 
character  of  the  means  employed,  and  not  their  dimensions  or  details 
of  form,  which  denote  the  substance  of  an  invention.  Morey  v.  Lock- 
wood,  8  Wall.  230,  19  L.  Ed.  339;  Ives  v.  Hamilton,  92  U.  S.  431, 
23  L.  Ed.  426;  Elizabeth  v.  Pavement  Co.,  97  U.  S.  137,  24  L.  Ed. 
1000.  So,  too,  the  mere  change  of  the  location  of  the  parts  of  a  com- 
bination, if  the  parts  still  perform  the  same  duty,  and  by  the  same 
mode  of  operation,  will  not  take  the  structure  out  of  the  bounds  of 
the  patent.  Northwestern  Horse-Nail  Co.  v.  New  Haven  Horse-Nail 
Co.  (C.  C.)  28  Fed.  234,  238;  Roller-Mill  Co.  v.  Coombs  (C.  C.)  39  Fed. 
25,  33;  Knox  v.  Mining  Co.,  6  Sawy.  430,  438,  Fed.  Cas.  No.  7,907; 
Devlin  v.  Paynter,  12  C.  C.  A.  188,  64  Fed.  398.  If,  however,  such 
changes  of  size,  form,  or  location  effect  a  change  in  the  principle  or 
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mode  of  operation  such  as  breaks  up  the  relation  and  co-operation  of 
the  parts,  this  results  in  such  a  change  in  the  means  as  displaces  the 
conception  of  the  inventor,  and  takes  the  new  structure  outside  of 
the  patent.  Brooks  v.  Fiske,  15  How.  212,  221,  14  L.  Ed.  665; 
Manufacturing  Co.  v.  Brill,  4  C.  C.  A.  374,  54  Fed.  380,  384;  Gould  v. 
Rees,  15  Wall.  187,  193,  21  L.  Ed.  39.  For  example,  the  steam  re- 
ceiver in  the  Frost  patents  seems  disproportionately  large.  If  this 
is  true,  it  would  be  a  matter  of  mere  mechanical  skill  to  reduce  it 
to  proper  proportions,  and  the  mode  of  operation  would  not  be 
changed.  Probably,  too,  the  location  of  the  steam  receiver  might  be 
changed,  as  was  done  in  his  second  patent,  without  disturbing  the 
identity  of  his  invention. 

We  come  now  to  the  consideration  of  the  Metcalf  patent,  which  is 
the  gist  of  the  infringement  of  which  complaint  is  made.  This 
patent  dispenses  with  a  steam  receiver  external  to  the  cylinder,  but 
there  is  that  in  the  construction  of  the  other  members  which  is  to 
some  extent  a  substitute  for  it,  though  not  an  equivalent,  which  we 
will  refer  to  presently.  The  following  is  a  copy  of  the  drawing  and 
the  substance  of  the  specifications  referring  thereto: 


"A  represents  the  engine  cylinder,  B  the  piston  rod,  P  the  piston  head, 
O  the  live  steam  supply  tube,  and  H  is  the  head  of  the  cylinder,  of  which 
the  supply  tube,  C,  is  a  fixture.  The  piston  rod,  B,  is  provided  with  a  longi- 
tudinal channel  or  chamber,  J,  reaching  a  suitable  portion  of  its  length  from 
its  fixed  end  in  the  piston  bead,  where  the  contiguous  bushing  or  stuffing 
box,  o,  serves  the  purpose  of  a  closure  of  the  said  longitudinal  chamber,  and 
in  which  the  tube,  C,  has  sliding  engagement,  as  seen.  Adjacent  to  the  inner 
end  of  the  bushing,  o,  a  steam  conduit,  R,  rises  parallel  with  the  face  of  the 
piston  head,  and  connects  the  longitudinal  chamber  of  the  rod  with  the  lire 
steam  annular  chamber,  M,  situated  between  the  packing  rings,  i,  i,  of  the 
piston  head,  P.  Firmly  fixed  centrally  of  the  head,  H,  of  the  engine  cylin- 
der, is  situated  the  supply  steam  tube,  C,  whose  free  opposite  end  reaches 
sufficiently  near  the  end  of  the  cylinder  to  secure  telescopic  engagement  with 
the  channel,  J,  of  the  piston  rod  throughout  the  reciprocations  of  the  engine 
piston,  as  clearly  seen  in  the  drawing.  From  the  fixed  end  of  the  tube,  C, 
opens  the  steam  passageway,  W,  leading  from  the  live  steam  chest  or  other 
source  of  supply;    and  near  each  end  of  the  engine  cylinder  valve-tripping 
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steam  passages,  v,  v,  alternately  connect  the  piston  chamber  or  steam  reser- 
voir, M,  with  the  end  chambers  of  the  valve  at  each  reciprocation  of  the 
piston,  whose  pulsations  are  thereby  actuated  and  controlled  in  manner  fol- 
lowing, to  wit:  Steam  is  conveyed  from  the  chest  through  the  passageway, 
W  (dotted  lines),  to  the  tube,  C,  of  the  cylinder  head,  H,  and  delivered  by 
means  of  the  telescopically  sliding  chambered  piston  rod,  B,  and  connected 
conduit,  R,  into  the  annular  chamber  or  steam  reservoir,  M,  of  the  piston 
head,  whence  it  alternately  passes  through  the  valve-tripping  passages, 
v,  v,  to  the  respective  end  chambers  thereof,  whereby  the  valve  is  moved  to 
reverse  the  action  of  the  engine  piston." 

It  will  be  seen  that  the  steam  is  taken  by  a  passage  coming 
through  the  cylinder  head  into  and  through  a  tube  extending  from 
the  head  into  a  channel  in  the  rod.  From  the  open  end  of  the  tube 
it  passes  back  in  a  space  between  the  tube  and  the  rod  to  a  passage 
in  the  cylinder  head,  and  through  that  to  a  depression  in  the  periph- 
ery of  the  head.  This  depression  registers  with  a  port  in  the 
cylinder  at  each  end  as  the  piston  moves  in  opposite  directions 
through  the  cylinder.  A  passage  leading  from  each  of  these  ports 
takes  the  steam  to  the  ends  of  the  valve,  thus  giving  the  isochronous 
movement  of  piston  and  valve  which  is  essential  to  all  the  construc- 
tions to  which  we  have  referred.  The  learned  judge  who  heard  the 
case  at  the  circuit  considered  that  Metcalf  had  dispensed  altogether 
with  a  steam  reservoir,  but  it  is  proper  to  observe  that  in  his  specifi- 
cation he  speaks  of  the  channel  in  the  rod  as  a  "chamber,"  and  of  the 
depression  in  the  periphery  of  the  piston  head  as  "the  annular  cham- 
ber or  steam  reservoir,  M,  of  the  piston  head";  and  it  would  seem  a 
just  inference  that  he  intended  the  space  between  the  tube  and 
the  rod  and  that  in  the  annular  periphery  of  the  head  as  furnishing 
the  necessary  storage  room  for  steam.  But,  if  so,  the  fact  remains 
that  in  this  patent  there  is  no  steam  reservoir  outside  of  the  cylinder, 
which  was  the  prime  idea  of  the  Frost  patents,  but,  such  as  they  are, 
the  means  for  taking  steam  after  it  is  brought  through  the  passage 
from  the  chest  to  the  respective  passages  leading  to  the  ends  of  the 
valve  are  located,  receiver  and  all,  entirely  within  the  cylinder;  in 
this  respect  according  with  the  earlier  Marsh  and  other  patents.  It 
is  claimed  by  counsel  for  complainant  that  the  reservoir  of  Frost 
finds  an  equivalent  in  the  storage  spaces  for  steam  in  the  Metcalf 
patent,  but  we  think  this  contention  cannot  be  sustained.  Where, 
as  in  this  case,  the  invention  is  for  an  improvement  upon  former  con- 
structions designed  and  operated  to  produce  similar  results,  the  in- 
vention must  be  measured  by  the  improvement.  Things  cannot  be 
held  to  be  equivalents  simply  because  they  produce  the  same  or 
similar  results.  Barth  used  the  channeled  rod  for  the  purpose  of 
conveying  steam  from  the  outer  end  of  the  piston  head  through  the 
cylinder  to  registering  ports  for  passage  to  the  ends  of  the  valve. 
But  his  means  did  not  provide  for  the  use  of  live  steam.  Marsh 
brought  live  steam  into  an  "annular  depression"  in  the  cylinder  head, 
from  whence  it  was  taken  by  passages  leading  to  the  ends  of  the 
valve,  dispensing  with  intermediate  means.  Metcalf,  by  using 
Barth's  idea  of  conveying  the  steam  to  the  valve  ports  and  passages 
through  the  piston  rod,  and  making  the  necessary  adaptations,  and 
employing,  but  greatly  modifying,  the  annular  depression  of  the 
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Marsh  cylinder  head,  shortened  up  the  latter,  thereby  removing  to  a 
great  extent  the  objection  which  it  was  the  purpose  of  Frost's  in- 
vention to  remedy.    We  have  no  occasion  to  express  any  opinion 
upon  the  question  as  to  whether  Metcalfs  invention  is  adequate 
to  the  purpose.    But  we  are  constrained  to  the  conclusion  that  he 
has  not  employed  that  feature  of  the  Frost  patent  which  constituted 
the  distinguishing  characteristic  of  the  latter;   that  is  to  say,  the 
steam  reservoir  external  to  the  cylinder.    As  this  element  is  not  em- 
ployed, there  is  no  infringement.    In  the  case  of  Snow  v.  Kailway 
Co.,  121  U.  S.  617,  7  Sup.  Ct.  1343,  30  L.  Ed.  1004,  where  the  facts 
were  quite  as  favorable  to  the  claim  of  infringement  as  in  this,  it  was 
held  that,  the  patentee  having  pointed  out  as  a  distinguishing  fea- 
ture of  his  invention  that  his  piston  head  was  detached  from  the 
rod,  the  defendant  did  not  infringe  by  using  a  piston  head  and  rod 
rigidly  connected  as  a  substitute  therefor,  although  he  employed  the 
other  features  of  the  first  invention.    It  seems  probable,  also,  that 
the  modes  of  operation  of  the  remaining  parts  employed  in  these  in- 
ventions are  so  far  different  that  they  could  not,  in  view  of  the  prior 
art,  be  held  to  be  equivalents.    Sharp  comment  is  made  by  counsel 
for  complainant  upon  the  fact,  appearing  in  the  evidence,  that,  im- 
mediately upon  Frost's  invention  obtaining  publicity,  Metcalf  was 
employed  to  bring  out  something  which  would  enable  the  defendant 
to  also  get  over  the  objections  to  the  faults  of  the  Marsh  inventions; 
that  he  examined  the  Frost  patent  with  much  care,  and  that  "in  a 
few  days"  he  produced  the  scheme  of  the  patent  subsequently  secured 
by  him.    The  circumstances  alluded  to  are  calculated  to  excite  close 
scrutiny,  but  they  do  not  affect  the  conclusion  which  must  be  formed, 
when  the  essential  facts  are  ascertained  and  duly  considered.    Cau- 
tious attention  by  inventors  to  what  others  have  done  in  the  same 
art  is  not  of  itself  a  fault,  but  a  necessity  rather.    It  follows  that  the 
decree  of  the  circuit  court  dismissing  the  bill  should  be  affirmed. 


(104  Fed.  345.) 

METALLIC  EXTRACTION  CO.  v.  BROWN. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    October  8,  1900.) 

No.  1,346. 

1.  Patents— Construction  op  Claims. 

When  language  in  a  claim  of  a  patent  is  evidently  used  with  reference 
to  the  particular  construction  of  the  device  illustrated  by  the  drawings, 
without  intention  of  limiting  the  claim  to  that  particular  construction, 
it  will  not  be  construed  to  effect  such  limitation,  where  to  do  so  would 
be  to  deprive  the  Inventor  of  the  benefit  of  his  actual  invention,  as  clearly 
disclosed  by  his  specification. 

2.  Same— Infringement— ORE-RoASTino  Furnaces. 

The  Brown  patent,  No.  471,264,  for  improvements  In  ore-roasting  fur- 
naces, describes  an  invention  the  essential  feature  of  which  consists  in 
constructing  a  supplemental  chamber  in  which  the  actuating  mechanism 
for  moving  the  "rabbles"  or  ore  stirrers  travels;  the  object  being,  as 
stated  in  the  specification,  to  protect  such  mechanism  from  the  direct 
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effect  of  the  heat,  dust,  and  fumes  from  the  ore.  Held,  that  such  inven- 
tion was  not  anticipated,  and  was  meritorious,  and  that,  in  view  of  its 
declared  object,  the  language  of  claim  1,  which  locates  the  supplemental 
chamber  at  the  side  of  the  main  roasting  chamber,  as  shown  in  the  draw- 
ings, which  illustrate  the  device  as  applied  to  a  double-decked  furnace, 
should  not  be  construed  as  a  limitation  making  the  location  an  essential 
element  of  the  invention,  but  the  claims  should  be  given  a  construction 
broad  enough  to  cover  the  actual  invention  as  applied  to  either  a  single 
or  double  decked  furnace;  also  held  that  the  patent  was  infringed  by  a 
single-decked  furnace  constructed  in  accordance  with  the  Ropp  patent, 
No.  532,031,  having  a  supplemental  chamber  used  for  the  same  purpose, 
located  beneath  the  roasting  chamber. 
3.  Same— Appeal— Questions  Presented. 

An  appeal  taken  under  section  7,  Act  March  3,  1891  (26  Stat  828),  as 
amended  by  Act  Feb.  18,  1895  (28  Stat.  660),  from  a  decree  awarding  an 
injunction  against  infringement  of  a  patent  and  authorizing  an  account- 
ing as  to  damages,  and  which  has  not  become  final,  does  not  raise  any 
question  as  to  the  damages  recoverable  under  the  pleadings  and  proofs. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Colorado. 

This  is  an  appeal  by  the  Metallic  Extraction  Company,  the  defendant 
below,  from  an  order  enjoining  the  infringement  of  United  States  letters 
patent  No.  471,264,  granted  to  Horace  F.  Brown,  the  appellee,  on  March  22, 
1892,  under  an  application  that  was  filed  August  14,  1891.  *  The  patent  in 
question  was  Issued  to  Brown  for  alleged  "new  and  useful  improvements  in 
ore-roasting  furnaces."  The  nature  of  the  patented  device  which  was  ad- 
judged to  have  been  infringed  will  be  readily  comprehended  by  the  drawing 
below,  Fig.  1,  which  is  copied  from  the  patent  issued  to  Brown,  and  is 
a  cross  section  of  a  double-deck  ore-roasting  furnace,  made  in  accord- 
ance with  directions  contained  in  the  patent.  The  larger  spaces,  marked 
"A"  and  "B,"  in  the  drawing,  represent  the  two  chambers  of  the  fur- 
nace, one  above  the  other,  where  ore  is  placed  for  the  purpose  of  roasting 
it.  The  narrower  spaces,  on  both  sides  of  the  roasting  chambers,  marked 
4la,  a,"  in  the  drawing,  represent  corridors,  or,  as  they  are  termed  in  the  pat- 
ent, "supplemental  chambers.'.'  They  are  of  equal  length  with  the  central 
or  roasting  chambers,  and  are  parallel  therewith,  but  separated  therefrom 
by  a  slotted  wall  or  partition,  indicated  in  the  drawing  by  the  letters  G,  G. 
In  these  corridors  a  track  is  laid  for  their  full  length,  on  which,  when  the 
furnace  is  in  operation,  wheeled  carriages  propelled  by  an  endless  chain  are 
run.  From  each  carriage  an  arm  projects  laterally  through  the  slot  in  the 
partition  to  the  center  of  the  roasting  chamber,  and  from  these  arms  depend 
stirrers,  or  "rabbles,"  as  they  are  usually  termed,  which  reach  nearly  to  the 

FIGURE    1. 
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floor  of  the  roasting  chambers.  As  these  carriages  move  along  the  track  tt> 
the  corridors  the  rabbles  also  move  in  the  same  direction,  thereby  stirring 
up  the  ore  in  the  roasting  chamber,  and  effectually  exposing  it  to  the  action 
of  the  heat.  In  a  double-deck  furnace,  such  as  the  figure  represents,  the 
carriages  are  made  to  move  by  mechanism,  which  it  is  unnecessary  to 
describe,  through  the  upper  corridors  in  one  direction,  and  thence  through  the 
lower  corridors  in  the  opposite  direction.  The  carriages  practically  form  links 
in  the  endless  chain  by  which  they  are  actuated.  By  the  action  of  the  rabbles 
as  last  described,  the  ore  in  the  upper  roasting  chamber  is  also  gradually 
moved  to  one  end  thereof,  where  it  falls  through  a  hole  in  the  hearth  into 
the  lower  roasting  chamber,  and  is  thence  moved  along  the  floor  or  hearth 
of  the  lower  chamber  to  the  opposite  end  thereof,  where  it  falls  through 
another  hole  to  the  cooling  floor. 

The  infringing  device,  the  use  of  which  by  the  appellant  was  enjoined  by 
the  lower  court,  is  made  in  accordance  with  the  specifications  and  drawings 
of  United  States  letters  patent  No.  532,013,  issued  to  Alfred  Ropp  on  Janu- 
ary 1.  1895,  under  an  application  which  was  filed  on  February  19,  1894.  The 
construction  of  the  Infringing  device  will  be  readily  comprehended  by  ref- 
erence to  the  drawing  above,  Fig.  2,  which  is  copied  from  the  Ropp  pat- 
ent.   In   the  drawing   last   referred   to,   A   represents   the   roasting   cham- 
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FIGURE  4. 


FIGURE  ft. 


C.  M.  Allen  n^^m  1892 

ber  of  a  single-deck  furnace,  and  B,  B,  the  hearth.  Beneath  the  furnace 
is  an  open  chamber,  E,  within  which  a  four-wheeled  truck  travels  on  an 
iron  track.  From  this  truck  an  arm,  G,  extends  upwardly  through  a  slot 
in  the  hearth,  and  attached  to  its  upper  end  is  a  supporting  bar,  H,  from 
which  rabbles  or  stirrers  depend  very  nearly  to  the  floor  of  the  hearth. 
When  the  furnace  is  in  operation,  the  truck  moves  on  its  track  through  the 
chamber  underneath  the  hearth,  and  carries  with  it  the  bar  and  depending* 
rabbles,  by  which  the  ore  in  the  roasting  chamber  is  stirred,  and  effectually 
exposed  to  the  heat.  When  the  truck  reaches  the  end  of  the  roasting  cham- 
ber, it  is  made  to  return  over  a  circular  track  exterior  to  the  furnace  to  the 
opposite  end,  and  re-enter  the  chamber  or  passageway  underneath  the  roast- 
ing chamber.  In  the  Ropp  furnace,  as  in  the  Brown  furnace,  the  chamber 
in  which  the  rabble-bearing  truck  moves  extends  the  full  length  of  the  roast- 
ing chamber,  and  is  parallel  thereto. 

The'plaintiff  below  contended,  and  the  lower  court  so  decided,  that  an  ore- 
roasting  furnace  constructed  in  accordance  with  the  specifications  and  draw- 
ings of  the  Ropp  patent  infringes  claims  1  and  4  of  the  earlier  patent  granted 
to  Brown.    These  claims  in  the  Brown  patent  are  as  follows: 

"(1)  In  an  ore-roasting  furnace  having  means  for  stirring  and  advancing  the 
ore,  a  supplemental  chamber  at  the  side  of  the  main  roasting  chamber,  and 
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FIGUftE   C 


cut  off  from  said  main  chamber  by  a  wall  or  partition,  and  carriers  In  said 
supplemental  chambers  connected  with  the  stirrers,  but  removed  from  the  di- 
rect action  of  the  heat,  fumes,  and  dust,  substantially  as  herein  described. 
*    *    • 

"(4)  In  an  ore-roasting  furnace,  a  wheeled  carrier  adapted  to  travel  within 
the  same,  having  a  laterally  projecting  arm,  to  which  the  stirrers  or  blades 
are  attached,  and  means  for  operating  the  carriers,  substantially  as  herein 
described." 

John  H.  Miller,  for  appellant. 
Philip  C.  Dyrenforth,  for  appellee. 

Before  CALDWELL,  SANBORN,  and  THAYER,  Circuit  Judges. 

THAYER,  Circuit  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

The  decision  of  the  case  in  hand  hinges  on  the  construction  which 
shall  be  given  to  claims  1  and  4  of  the  Brown  patent,  quoted  above, 
and  principally  on  the  construction  which  shall  be  given  to  claim  1. 
The  contentions  of  the  respective  parties,  stated  briefly,  are  as  fol- 
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lows:  The  appellant  insists  that  the  invention  of  Brown  covered  by 
his  first  claim  must  be  confined  to  "a  supplemental  chamber  at  the 
side  (and  not  underneath  or  above)  the  main  roasting  chamber,"  be- 
cause the  patentee  has  expressly  limited  himself  to  such  a  location 
of  the  supplemental  chamber  by  the  language  of  his  claim,  and  be- 
cause the  margin  of  invention  is  so  small,  in  view  of  the  state  of  the 
art  when  the  patent  was  issued,  that  it  will  not  admit  of  a  broader 
interpretation  of  the  claim.  On  the  other  hand,  the  appellee  insists 
that  the  invention  covered  by  the  first  claim  is  so  far  primary  that 
the  claim  should  be  construed  liberally  so  as  to  cover  the  actual  in- 
vention disclosed  by  the  specification,  and  that  it  should  be  held  to 
comprehend  a  supplemental  chamber  placed  underneath  the  roasting 
chamber,  which  is  designed  solely  to  protect  the  chain  and  trucks  by 
which  the  rabbles  are  operated,  as  well  as  a  chamber  placed  at  the 
side  thereof,  and  designed  for  the  same  purpose.  Furnaces  for  the 
roasting  and  desulphurizing  of  mineral  bearing  ores  were  in  use, 
as  a  matter  of  course,  long  prior  to  the  date  of  Brown's  patent,  and 
it  seems  that  single-deck,  double-deck,  and  possibly  multiple-deck 
furnaces  had  been  constructed  and  had  been  in  use  for  some  years. 
In  whatever  form  they  were  constructed,  whether  with  a  single  deqk 
or  a  double  deck,  it  appears  that  it  had  been  found  necessary  to  stir 
or  agitate  the  ores  in  the  roasting  chambers  so  that  they  would  be 
evenly  and  effectually  exposed  to  the  heat,  and  that  various  instru- 
mentalities had  been  employed  for  that  purpose.  The  design  or  plan 
of  a  furnace  which  Brown  annexes  to  his  specification  is  that  of  a 
double-deck  furnace,  and  he  says  generally  of  his  invention  that  it 
"relates  to  that  class  of  horizontal  furnaces  having  two  separate 
longitudinal  compartments  forming  hearths,  one  above  the  other, 
with  connecting  passages  between  them,  and  employing  carriages 
drawn  by  chains  or  cables  for  gradually  conveying  the  ore  from  the 
feeding  to  the  discharge  opening."  Further  on  in  his  specification, 
he  points  out  the  difficulties  that  had  been  encountered  in  the  opera- 
tion of  furnaces,  which  his  invention  was  intended  to  obviate,  and  in 
that  behalf  says: 

"A  serious  objection  to  many  of  the  furnaces  of  the  type  herein  shown 
has  been  that  the  chains  and  their  attachments  were  drawn  through  the 
center  of  the  furnaces,  and  were  thereby  exposed  to  the  destroying  action  of 
the  heat,  dust,  and  fumes  from  the  ore,  and  consequently  these  parts  were 
soon  destroyed.  A  second  objection  arose  from  the  fact  that  the  plows  or 
stirrers  traveled  against  the  floor  of  the  compartment,  which?  being  usually 
made  of  brick,  would  not  only  soon  be  cut  in  channels  and  worn  oat,  but 
the  plows  or  stirrers  themselves  would  also  quickly  be  worn  away.  The 
essential  part  of  my  invention  lies  in  constructing  the  furnaces  so  that  these 
objectionable  features  are  avoided,  and  the  moving  or  carrying  parts  pro- 
tected from  the  direct  action  of  the  heat,  fumes,  and  dust" 

He  then  proceeds  to  describe  the  manner  in  which  he  obviates  the 
difficulties  above  mentioned,  by  locating  the  chains  and  the  trucks 
which  operate  the  rabbles  or  stirrers  in  a  supplemental  chamber 
adjacent  to  the  roasting  chamber,  and  separated  therefrom  by  a  slot- 
ted wall  or  partition.  It  is  noteworthy  that  the  difficulties  mentioned 
by  Brown  as  having  been  encountered  in  operating  ore-roasting  fur- 
naces must  have  been  experienced  in  the  operation  of  single-deck 
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furnaces,  as  well  as  in  the  operation  of  those  of  the  double  or  multiple 
deck  pattern,  and  that  the  device  suggested  by  Brown  was  as  well 
adapted  to  overcome  the  difficulties  in  one  class  of  furnaces  as  in  the 
other. 

It  is  no  doubt  true,  as  counsel  for  the  appellant  suggests,  that  in 
furnaces  of  the  double-deck  kind  the  supplemental  chamber  for  hous- 
ing the  rabble-operating  machinery,  and  protecting  it  from  heat,  can- 
not be  conveniently  located  elsewhere  than  at  the  side  of  the  roasting 
chamber,  and  that  it  cannot  well  be  placed  underneath  the  hearth,  as 
in  the  Ropp  patent.  But  it  will  not  do,  we  think,  to  argue  from  this 
premise,  or  from  the  fact  that  Brown  selected  a  furnace  of  the  double- 
deck  pattern  to  illustrate  his  invention,  that  he  did  not  intend  to 
claim  the  supplemental  chamber,  except  as  it  might  be  applied  to 
double-deck  furnaces,  and  located  at  the  side  of  the  main  roasting 
chamber.  It  is  most  probable,  we  think,  that  in  formulating  his  first 
claim  he  casually  described  the  location  of  the  supplemental  cham- 
ber as  it  appeared  in  the  drawings  of  the  double-deck  furnace  an- 
nexed to  his  specification,  without  intending  to  make  the  location 
of  the  chamber  an  essential  part  of  his  invention.  In  that  port  of 
his  specification  where  he  asserts,  in  substance,  that  the  essential 
feature  of  his  invention  consists  in  constructing  a  supplemental 
chamber  to  protect  the  rabble-operating  mechanism,  he  does  not  inti- 
mate that  he  regards  the  location  thereof,  whether  it  be  above,  below, 
or  at  the  side  of  the  roasting  oven,  as  a  matter  of  importance,  while 
it  is  obvious,  at  a  glance,  that  its  location  is  nothing  more  than  a 
matter  of  convenience.  In  a  double-deck  furnace  it  is  most  con- 
venient and  practicable  to  place  the  supplemental  chamber  at  the 
side  of  the  main  roasting  oven;  in  a  single-deck  furnace  it  is  equally 
convenient  to  locate  it  underneath  the  hearth,  making  a  slot  in  the 
hearth,  instead  of  in  a  partition  wall,  through  which  an  arm  may  be 
projected  to  support  and  carry  the  rabbles.  On  whichever  side  of  the 
four  sides  of  .the  roasting  oven  the  supplemental  chamber  is  located, 
it  operates  in  the  same  manner  and  accomplishes  the  same  object. 
The  merit  of  the  invention,  or,  as  the  patentee  himself  says,  the 
"essential  part"  of  it,  consists  in  the  conception  of  a  supplemental 
chamber  to  protect,  certain  important  mechanism  from  the  disas- 
trous effects  of  heat.  This  conception  having  been  formed,  its  loca- 
tion in  the  various  kinds  of  furnaces  to  which  it  might  be  applied 
with  equal  effect,  to  obviate  difficulties  that  were  common  to  all, 
was  purely  a  matter  of  choice  or  convenience. 

After  an  examination  of  the  various  patents  that  were  introduced 
by  the  appellant  to  establish  the  state  of  the  art  at  the  time  of 
Brown's  application  for  a  patent,  we  do  not  find  that  any  inventor 
had  described  a  method  of  protecting  the  rabble-operating  mechanism 
-of  an  ordinary  ore-roasting  furnace  from  the  direct  effects  of  heat  by 
placing  the  mechanism  in  a  supplemental  chamber  adjacent  to  the 
roasting  oven,  and  separated  therefrom  by  a  wall  or  diaphragm.  The 
patents  that  are  chiefly  relied  upon  by  the  appellant  to  lessen  the 
-originality  and  disparage  the  merits  of  Brown's  invention,  and  to 
compel  a  narrow  construction  of  his  first  claim,  are  the  following: 
United  States  letters  patent  No.  81,762,  issued  to  Frederick  Ernst 


Digitized  by  VjOOQIC 


METALLIC   EXTRACTION    CO.  V.   BROWN.  575 

on  September  1,  1868;  United  States  letters  patent  No.  80,065,  is- 
sued to  Robert  George  on  July  21,  1868;  United  States  letters  pat- 
ent No.  207,890,  issued  to  David  J.  O'Harra  on  September  10,  1878; 
and  United  States  letters  patent  No.  468,736,  issued  to  Charles  M. 
Allen  on  February  9,  1892,  under  an  application  therefor  that  was 
filed  February  28,  1891.  Four  drawings  have  been  appended  to  the 
foregoing  statement  (Figs.  3,  4,  5,  and  6),  for  the  purpose  of  showing 
the  rabble-operating  mechanism  which  is  described  in  these  patents. 
By  referring  to  the  drawings,  it  will  be  observed  that,  in  three  of  the 
patents, — those  which  were  issued  to  George,  O'Harra,  and  Allen, — 
the  mechanism  in  question,  to  wit,  the  trucks,  the  tracks  on  which 
they  run,  and  the  chain  by  which  the  trucks  are  propelled,  is  located 
in  the  main  roasting  chamber  of  the  respective  furnaces,  where  it 
is  exposed  to  the  direct  action  of  the  heat  and  corrosive  gases.  In 
the  O'Harra  patent  a  trough  is  constructed  in  the  floor  of  the  fur- 
nace, into  which  the  endless  chain  which  propels  the  rabbles  may  be 
dropped  temporarily,  by  lessening  its  tension,  when  the  furnace  is 
not  in  operation.  The  Ernst  patent  describes  a  furnace  of  an  entirely 
different  type.  The  furnace  is  circular  in  forqi,  and  the  hearth  of  the 
roasting  chamber,  which  is  indicated  in  the  drawing  by  the  letters 
I,  I,  revolves  between  two  circular  walls,  B,  C,  carrying  with  it  its 
load  of  ore.  The  ore  is  stirred  as  the  hearth  revolves  by  coming  in 
contact  with  plates  (one  of  which  is  indicated  in  the  drawing  by  the 
letter  M),  which  are  placed  across  the  hearth,  and  have  bearings  in 
the  opposite  walls.  In  this  species  of  furnace  there  is  no  occasion  for 
rabble-operating  mechanism,  such  as  is  found  in  the  other  furnaces, 
because  the  ends  of  the  stirrers  are  fixed  in  the  walls  and  have  no 
progressive  motion.  In  the  light  of  the  present  record,  it  must  be 
conceded,  we  think,  that  Brown  was  the  first  to  conceive  the  idea  of 
constructing  a  supplemental  chamber  adjacent  to  the  oven  of  an  ordi- 
nary ore-roasting  furnace,  and  locating  the  rabble-operating  mechan- 
ism therein,  for  the  purpose  of  shielding  it  from  the  heat  and  prolong- 
ing its  life.  No  other  inventor  prior  to  his  time  appears  to  have  hit 
upon  that  mode  of  construction,  and  in  suggesting  it  he  appears  to 
have  made  a  marked  advance  in  the  art  of  furnace  building,  even  if 
his  invention  cannot  be  properly  termed  a  pioneer  invention. 

This  brings  us  to  the  crucial  question  whether  Brown's  first  claim 
may  be  so  construed  as  to  embrace  a  supplemental  chamber,  located, 
as  in  the  Ropp  patent,  underneath  the  roasting  chamber  of  a  single- 
deck  furnace,  although  the  language  of  his  claim  locates  it  "at  the 
side  of  the  main  roasting  chamber."  As  respects  this  question,  the 
decision  in  the  case  of  Winans  v.  Denmead,  15  How.  330,  14  L.  Ed. 
717,  seems  to  be  very  much  in  point.  In  that  case  Winans  had  ob- 
tained a  patent  for  a  new  method  of  constructing  coal  cars,  and  in 
his  specification  had  described  the  box  of  the  car  as  circular,  and  had 
also  claimed  it  specifically  as  being  made  in  the  form  of  the  frustum 
of  a  cone.  The  defendant  had  constructed  boxes  for  his  coal  cars 
in  the  form  of  the  frustum  of  a  pyramid,  the  sides  thereof  being  recti- 
lineal, and  by  so  doing  had  reaped  all  the  advantages  incident  to  the 
patentee's  method  of  construction.  Inasmuch  as  the  invention  of 
Winans  appeared  to  be  of  much  practical  value,  in  that  cars  of  his 
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make  could  carry  a  greater  load  in  comparison  with  their  weight 
than  ordinary  cars,  it  was  held,  in  substance,  that  he  was  not  limited 
to  the  particular  form  of  box  described  in  his  claim,  but  was  entitled 
to  an  interpretation  of  the  claim  that  would  comprehend  a  car  box 
made  in  the  form  of  a  frustum  of  a  pyramid,  which  accomplished  the 
same  new  result  as  the  patented  box,  by  the  same  principle  of  opera- 
tion. Notwithstanding  the  language  of  the  claim,  the  court  declined 
to  hold  that  the  patentee  had  limited  himself  to  the  precise  form  of 
box  mentioned  therein,  giving  as  its  first  reason  for  declining  to  so 
rule  that  the  reasonable  presumption  was  that,  having  a  just  right  to 
cover  and  protect  his  whole  invention,  he  intended  to  do  so.  Winans 
v.  Denmead  was  cited,  and  the  doctrine  enunciated  therein  was  ap- 
plied, in  the  recent  case  of  Hoyt  v.  Home,  145  U.  S.  302,  12  Sup.  Ct. 
922,  36  L.  Ed.  713,  where  the  patent  under  consideration  was  for  an 
improvement  in  machines  for  beating  rags  and  other  fibrous  material 
into  pulp.  In  that  case  it  appeared  that  the  patentee  in  one  of  his 
claims  had  described  his  improvement  as  consisting  in  part  "in  circu- 
lating the  fibrous  material  and  liquid  in  vertical  planes."  By  making 
slight  changes  in  some  parts  of  the  machine  described  by  the  patent, 
the  defendant  had  manufactured  and  was  using  a  pulp-making  ma- 
chine which  caused  the  pulp  to  circulate  in  the  vat  in  a  "horizontal 
plane"  instead  of  circulating  in  "vertical  planes."  Upon  an  examina- 
tion of  the  defendant's  machine,  the  court  found  that  he  had  suc- 
ceeded in  appropriating  all  that  was  of  value  in  the  patented  device. 
It  accordingly  held  the  defendant  guilty  of  an  infringement  of  the 
plaintiff's  patent,  and  declined  to  regard  the  statement  contained  in 
the  plaintiff's  claim  as  to  the  manner  in  which  the  pulp  circulated  as 
a  limitation  of  the  claim.  Winans  v.  Denmead  has  been  cited  with 
approval,  and  the  principle  enunciated  has  been  applied,  in  several 
other  cases,  to  wit:  McCormick  Harvesting  Mach.  Co.  v.  Aultman 
&  Co.,  37  U.  S.  App.  299,  16  C.  C.  A.  259,  69  Fed.  371,  387;  Eeece 
Buttonhole  Mach.  Co.  v.  Globe  Buttonhole  Mach.  Co.,  21  U.  S.  App. 
244,  10  C.  C.  A.  194,  61  Fed.  958;  Electric  Co.  v.  La  Rue,  139  U.  S. 
601,  606,  11  Sup.  Ct.  670,  35  L.  Ed.  294;  Devlin  v.  Paynter,  28  U.  S. 
App.  115,  12  C.  C.  A.  188,  64  Fed.  398. 

We  are  unable  to  find  in  Brown's  specification,  considered  as  an 
entirety,  or  in  the  state  of  the  art  at  the  time  his  application  was 
filed,  sufficient  reasons  to  warrant  us  in  holding  that  he  intended  to 
claim  less  than  what  now  appears  to  have  been  his  full  invention, 
and  that  the  language  of  his  claim  locating  the  supplemental  chamber 
"at  the  side  of  the  main  roasting  chamber"  was  used  deliberately  for 
the  purpose  of  limiting  it.  We  can  conceive  of  no  reason  for  such  a 
self-imposed  limitation,  since  it  is  obvious  that  whether  the  supple- 
mental chamber  was  placed  at  the  side  of  the  main  roasting  oven,  or 
underneath,  it  would  operate  in  the  same  manner  and  produce  the 
same  result.  As  we  have  before  intimated,  we  think  that  the  words 
stating  the  location  of  the  supplemental  chamber  crept  into  the  claim 
inadvertently,  because  of  the  style  of  furnace  that  happened  to  be 
chosen  to  illustrate  or  embody  the  invention.  We  are  accordingly 
of  opinion  that  the  first  claim  of  the  Brown  patent  should  be  con- 
strued to  cover  a  supplemental  chamber  placed  beneath  the  main 
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roasting  chamber,  as  in  the  Bopp  device,  because  a  supplemental 
chamber  so  placed  is  a  mere  mechanical  equivalent  for  one  located 
at  the  side  thereof. 

In  opposition  to  this  view,  our  attention  is  challenged  to  the  deci- 
sion in  Keystone  Bridge  Co.  v.  Phoenix  Iron  Co.,  95  TJ.  S.  274,  24  L. 
Ed.  344,  where,  as  it  is  claimed,  a  doctrine  was  announced  which  is 
fatal  to  a  recovery  in  the  present  instance.  In  that  case  the  lan- 
guage of  a  claim  which  described  the  lower  cords  of  a  truss  bridge 
as  a  "series  of  wide  and  thin  drilled  eye  bars,  C,  C,  applied  on  edge 
between  ribs,"  was  construed  literally,  and  held  not  to  comprehend 
cords  made  of  round  bars  of  iron  flattened  at  the  ends.  A  careful 
study  of  the  decision,  however,  has  served  to  convince  us  that  the 
language  last  quoted  was  construed  literally,  because  the  court  was 
satisfied  by  an  examination  of  the  specification  that  the  patentee  in- 
tended to  make  the  form  of  the  cords  of  the  truss  as  described  in  his 
claim  an  essential  part  of  his  invention,  and  because  the  margin  of 
invention  in  that  case  was  so  small  as  to  necessitate  a  strict  construc- 
tion of  the  claim.  The  reasons  which  appear  to  have  influenced  that 
decision  do  not  exist  in  the  case  in  hand,  because  we  are  unable  to  say 
that  Brown  intended  to  claim  less  than  he  was  entitled  to  claim,  or 
that  the  state  of  the  art  demands  a  literal  interpretation  of  his  claim. 

It  is  urged  finally  in  behalf  of  the  appellant  that  the  decree  which 
was  entered  by  the  lower  court  must,  in  any  event,  be  modified  so  as 
to  exempt  it  from  an  accounting  for  damages  resulting  from  the  in- 
fringement, because  the  appellee  did  not  allege  in  his  bill  or  tender 
any  evidence  that  he  had  marked  his  machines  with  the  word  "Pat- 
ented," together  with  the  day  and  year  the  patent  was  granted,  or 
prove  that  the  defendant  was  duly  notified  of  the  infringement,  as 
required  by  section  4900  of  the  Revised  Statutes.  In  support  of  this 
proposition,  the  appellant  cites  Dunlap  v.  Schofield,  152*U.  S.  244, 
14  Sup.  Ct.  576,  38  L.  Ed.  426;  also  Coupe  v.  Royer,  155  U.  S.  565, 
584,  15  Sup.  Ct.  199,  39  L.  Ed.  263.  With  reference  to  this  point,  it 
may  be  said  that,  as  this  is  an  appeal  taken  under  the  provisions  of 
section  7  of  the  act  of  March  3, 1891  (26  Stat.  828,  c.  517),  as  amended 
by  the  act  of  February  18,  1895  (28  Stat.  666,  c.  96),  the  decree  below 
not  having  as  yet  become  final,  the  appeal  brings  before  this  court  for 
review  only  so  much  of  the  decree  as  awarded  an  injunction.  Be- 
sides, we  do  not  find  that  the  attention  of  the  lower  court  was  direct- 
ed to  that  clause  of  its  decree  which  authorized  an  accounting  as  to 
the  damages,  and  it  may  be  that  no  damages  will  ever  be  claimed 
by  the  appellee  or  assessed  in  his  favor.  In  view  of  these  considera- 
tions, we  do  not  deem  it  necessary  at  this  time  to  wade  through  the 
great  volume  of  testimony  to  ascertain  if  there  was,  in  fact,  sufficient 
evidence  that  notice  of  the  infringement  had  been  given  to  the  ap- 
pellant to  warrant  a  recovery  of  damages  as  well  as  profits.  This 
question  may  well  be  left  open  for  future  consideration  when  there 
shall  have  been  a  final  decree  which  awards  damages.  With  this 
reservation  of  the  right  to  consider  the  question  last  mentioned,  if 
it  shall  ever  become  necessary  to  do  so,  the  decree  below  is  affirmed. 
48  O.OA.-37 
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(104  Fed.  355.) 

ROSS-MOYER  MFG.  CO.  v.  RANDALL  et  al. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    October  8,  1900.) 

No.  821. 

1.  Patents— Construction  op  Claim. 

The  use  of  letters  Jn  a  claim  to  describe  a  patented  invention,  wbich  is 
merely  an  improvement  of  a  narrow  character,  will  limit  the  inventor  to 
the  elements  so  designated,  as  shown  in  the  drawings  and  specification  to 
which  the  letters  refer,  which  are  by  such  reference,  in  effect,  incorpo- 
rated in  the  claim. 

2.  Same— Infringement—  8trap  Trimmers. 

The  Randall  patent,  No.  380,296,  for  an  improved  strap  trimmer,  is 
valid,  but  is  limited  to  the  particular  construction  specified  in  the  claim 
and  described  in  the  drawings  and  specification,  and  as  so  limited  is  not 
infringed  by  a  machine  made  in  accordance  with  the  Miller  patent,  No. 
611,181,  which  shows  a  different  construction  of  the  swinging  levers  which 
hold  the  strap  in  place  during  the  operation. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  Ohio. 

E.  E.  Wood  and  Wm.  R  Wood,  for  appellant 
James  Moore,  for  appellees. 

Before  LURTON,  DAY,  and  SEVERENS,  Circuit  Judges. 

DAY,  Circuit  Judge.  This  action  was  brought  in  the  court  below 
for  an  injunction  and  accounting  against  the  Ross-Moyer  Manufac- 
turing Company  for  infringement  of  letters  patent  granted  to  Silas 
H.  Randall  for  an  improvement  in  leather-trimming  machines,  issued 
March  27,  1888,  No.  380,296.  After  hearing,  the  court  adjudged  the 
machine  in  use  by  respondents,  and  made  in  conformity  to  letters 
patent  granted  subsequent  to  the  Randall  patent  to  L.  L.  Miller,  No. 
611,181,  dated  September  20, 1898,  for  trace  trimmer,  an  infringement 
of  the  Randall  patent,  which  the  court  found  to  be  a  valid  invention. 
From  that  decree  this  appeal  is  taken  to  this  court. 

An  examination  of  the  letters  patent  and  models  in  evidence  in  the 
case  make  it  apparent  that  leather-trimming  machines,  having  the 
general  features  of  the  Randall  patent,  were  old  at  the  time  of  that 
invention.  Machines  having  bedplates,  knives,  carriages  for  the 
knives,  adjustable  for  different  widths  of  straps,  screws  to  lock  the 
carriage  on  the  guide,  and  levers  to  hold  the  straps  in  place  between 
the  knives  for  continuously  trimming  opposite  edges  thereof,  had 
long  been  in  use.  The  Osborn  model  in  evidence  is  a  machine  having 
these  various  elements,  permitting  the  strap  to  be  threaded  through 
the  same,  with  levers  the  feet  of  which  have  a  spring  pressure  upon 
the  strap  to  hold  it  in  position,  the  springs  being  operated  by  means 
of  a  torsion  lever.  Randall  recognized  that  he  was  entering  an  old 
field,  for  he  begins  his  specification  with  the  statefment: 

"My  invention  comprises  a  specific  construction  of  those  machines  wbich 
are  employed  for  simultaneously  trimming  the  opposite  edges  of  a  trace  or 
other  similar  strap." 
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This  statement  recognizes  that  broad  claims  could  not  be  granted 
for  the  invention,  and  the  inventor,  by  this  frank  declaration,  an- 
nounces his  purpose  to  obtain  a  patent  for  a  specific  construction  of 
machines  for  the  purpose  stated.  This  construction  the  inventor 
describes  by  means  of  certain  specifications  and  drawings,  as  fol- 
lows: 


**&%££" 
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"In  the  annexed  drawings,  Fig.  1  Is  a  vertical  section  of  my  improved 
machine  in  condition  for  receiving  a  strap,  said  section  being  taken  at  the 
line,  Z,  Z,  of  FJg.  2.  Fig.  2  is  a  plan  of  the  machine,  the  presser  feet  being 
shown  in  their  normal  or  depressed  position.  Fig.  3  is  a  front  elevation  of 
the  machine,  the  feet  being  in  the  same  position  as  in  the  preceding  illus- 
tration. Fig.  4  is  a  side  elevation  of  one  of  the  levers,  detached  from  its  slide 
or  carriage.  Fig.  5  is  a  side  elevation  of  said  carriage,  detached  from  the 
machine.  Fig.  6  is  a  sectionized  plan  of  a  carriage.  Fig.  7  is  an  enlarged 
horizontal  section,  showing  the  knives  in  the  act  of  trimming  the  edges  of  a 
strap.  A  represents  the  frame  or  bedplate  of  the  machine,  which  frame  has 
suitable  provision  for  attachment  to  a  bench  or  table,  B.  Seen  In  Fig.  1. 
C,  C\  represent  a  pair  of  parallel  guides  running  longitudinally  of  the  frame, 
the  front  guide,  O,  having  a  chamfered  edge,  c,  for  a  purpose  that  will  pres- 
ently appear.  Adapted  to  be  adjusted  along  these  guides  is  a  pair  of  pre- 
cisely similar  slides  or  carriages,  consisting  of  side  plates,  D,  D',  E,  E\  ex- 
tending above  and  below  said  guides,  and  united  at  bottom  by  webs,  d\  e. 
d'  and  e'  are  extensions  at  the  front  ends  of  the  plates,  D',  E,  to  which  ex- 
tensions the  knives,  F,  F',  are  attached  by  screws  or  bolts,  f,  f .  The  slides 
are  retained  in  position  by  screws,  G,  G',  tapped  into  the  webs,  d,  e,  the 
points  of  said  screws  bearing  against  the  chamfered  edge,  c,  of  guide,  C, 
and  the  screw,  G,  being  preferably  provided  with  a  small  hand  wheel  g, 
because  the  slide,  D,  is  the  one  that  is  the  most  frequently  shifted.  Pivoted 
within  these  side  plates,  D,  D',  E,  E',  as  at  H,  H',  are  swinging  levers,  I,  J, 
the  front  ends  of  which  are  bent  Inwardly  at  1,  J,  and  then  carried  down  at 
i\  J',  which  downward  prolongations  form  the  presser  feet  of  the  machine. 
Furthermore,  each  lever  has  a  segmental  cylindrical  flange,  1",  J",  concentric 
with  the  pivots,  H,  H',  which  flanges  have  thongs,  chains,  or  wire  cords, 
K,  L,  attached  thereto.  The  thong,  K,  is  secured  to  the  front  of  said  flanges, 
and  the  bend  of  said  thong  carries  a  weight  or  spring  capable  of  causing 
the  feet,  i',  J\  to  bear  firmly  upon  the  strap,  P.  In  Fig.  1  this  thong  is  shown 
coupled  to  the  free  end  of  a  spring,  M,  the  other  end  thereof  being  suitably 
secured  to  the  frame  of  bench,  B.  Thong,  L,  is  secured  to  the  rear  of  flanges, 
i",  j",  and  its  bend  is  coupled  to  a  treadle,  N.  O,  O',  are  stops  of  these 
flanges,  which  stops  bear  against  the  rear  side  of  guide,  C  and  thus  limit 
the  opening  of  levers,  I,  J.  See  Fig.  1.  This  machine  is  operated  in  the 
following  manner:  Slide,  B,  E',  is  first  screwed  very  firmly  to  the  frame, 
and  near  the  right  end  of  guides,  0,  C\  after  which  act  the  other  slide,  D,  D\ 
Is  adjusted  to  the  required  width  of  strap,  and  retained  in  position  by  the 
screw,  G;  the  stress  of  spring,  M,  serving  to  keep  the  presser  feet  1',  j\  in 
contact  with  the  upper  surface  of  guide,  C,  as  seen  in  Fig.  3.  Treadle,  N,  Is 
then  depressed,  thereby  overcoming  the  stress  of  said  spring,  and  causing 
the  levers,  I,  J,  to  swing  up  until  their  respective  stops,  O,  0\  come  in  con- 
tact with  the  rear  side  of  guide,  C\  Ample  room  is  now  afforded  for  the 
Insertion  of  the  strap,  P,  between  the  opposing  faces  of  slides,  D,  E,  as  seen 
in  Fig.  7.  Treadle,  N,  is  then  released,  so  as  to  swing  down  the  levers,  I,  J, 
and  cause  their  respective  feet,  1',  J',  to  bear  upon  the  opposite  edges  of  the 
strap  at  a  point  very  near  the  cutting  edges  of  the  knives,  F,  F*.  The  strap 
is  then  drawn  forward  in  the  direction  of  the  arrow,  the  pressure  of  feet 
l'»  j\  preventing  any  wrinkling  or  buckling  of  the  leather,  while  the  knives 
trim  off  the  edges  of  the  strap  in  the  usual  manner.  The  aboye  is  a  descrip- 
tion of  the  preferred  form  of  my  machine;  but  in  some  cases  either  of  the 
levers,  I  or  J,  may  be  pivoted  to  a  fixture  of  the  frame,  instead  of  being 
hung  upon  a  slide  or  carriage,  as  one  shiftable  carriage  will  afford  a  suffi- 
cient range  of  adjustment  for  ail  ordinary  purposes." 

Having  thus  described  his  machine,  the  claim  of  the  patent  is  as 

follows: 

MAn  improved  strap  trimmer,  consisting  of  the  frame  or  bedplate,  A, 
guides,  C,  C,  and  slides,  D,  D',  d,  d',  E,  E\  e,  e',  carrying  the  knives,  F,  F, 
and  swinging  levers,  I,  1,  I',  i'\  J,  j,  j\  j",  said  slides  being  secured  in  place 
by  set  screws,  G,  G\  all  combined  as  herein  described." 
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The  provisions  of  the  law  regulating  the  granting  of  patents, 
which  require  an  inventor  to  advise  the  world  of  his  invention  by  a 
specific  description  thereof,  and,  by  a  definite  claim,  to  obtain  property 
in  just  so  much  of  the  invention  as  he  seeks  to  appropriate,  are  essen- 
tial that  it  may  be  known  how  much  he  has  acquired  as  his  own,  and 
how  far  the  public  are  to  be  restricted  in  the  use  of  the  invention. 
This  specific  description  is  open  to  be  examined  by  all  having  occa- 
sion to  enter  that  field  of  use  or  invention.  In  the  case  of  Fay  v. 
Cordesman,  109  U.  S.  420,  3  Sup.  Ot  244,  27  L.  Ed.  984,  the  supreme 
court  said: 

4 The  claims  of  the  patent  sued  on  in  this  case  are  claims  for  combinations. 
In  such  a  claim,  if  the  patentee  specifies  any  element  as  entering  into  the 
combination,  either  directly  by  the  language  of  the  claim,  or  by  such  refer- 
ence to  the  descriptive  part  of  the  specification  as  carries  such  element  into 
the  claim,  he  makes  such  element  material  to  the  combination,  and  the  court 
cannot  declare  it  to  be  Immaterial.  It  Is  his  province  to  make  his  own  claim 
and  his  privilege  to  restrict  it  If  it  be  a  claim  to  a  combination,  and  be 
restricted  to  specified  elements,  all  must  be  regarded  as  material;  leaving 
open  only  the  question  whether  an  omitted  part  is  supplied  by  an  equivalent 
device  or  instrumentality." 

See,  also,  Brown  v.  Manufacturing  Co.,  6  C  C.  A.  528,  57  Fed.  731. 

Examining  the  claim  of  this  patent,  it  is  apparent  that  its  state- 
ment describing  the  elements  claimed  by  certain  letters  referring  to 
the  drawings  and  specification,  can  have  no  significance,  unless  the 
drawings  upon  which  these  letters  are  contained  are  examined  in 
connection  therewith.  The  inventor  has  told  us  that  he  claims  a 
specific  construction  which  his  invention  comprises.  Having  de- 
scribed his  invention,  this  claim  permits  us  to  ascertain  the  extent  of 
the  monopoly  secured.  Following  the  letters  therein  used  to  de- 
scribe his  specific  form  of  construction,  we  find  the  outlines  thereof 
fully  indicated.  The  claim  is  the  same  in  that  respect  as  if,  instead 
of  using  the  outline  letters,  the  inventor  had  specifically  described 
the  parts  of  the  mechanism  thereby  designated,  as  shown  in  the  draw- 
ings referred  to.  Aside  from  the  state  of  the  art,  which  would  neces- 
sarily limit  the  inventor  to  a  narrow  field,  we  find  that  he  has  recog- 
nized this  fact  by  the  statement  of  the  character  of  his  invention,  and 
the  minute  description  of  the  construction  which  he  claims  as  his  in- 
vention. In  view  of  the  other  machines  in  evidence  in  the  case,  and 
after  inspection  of  the  patents  and  models,  we  conclude  that  the 
Bandall  invention  amounts  to  no  more  than  to  increase  the  effective- 
ness thereof  by  a  combination  of  elements  which  are  old.  The  pat- 
ent must  be  sustained  upon  the  theory  that  he  has  arranged  old  ele- 
ments in  a  new  way,  so  as  to  improve  the  effectiveness  and  accuracy 
of  the  former  devices  serving  the  same  purpose.  In  the  Osborn 
model,  as  we  have  said,  we  find  all  these  elements.  Bandall,  how- 
ever, has  made  an  improvement  of  a  limited  character  by  substituting 
for  the  levers  and  springs  of  that  mechanism  a  rising  and  lowering 
lever,  which  is  worked  by  means  of  a  treadle  and  spring  attachment, 
so  that  the  same  can  be  readily  raised  when  the  strap  is  taken  from  or 
inserted  into  the  machine,  and  exert  a  yielding  pressure  upon  the 
strap,  to  hold  it  in  place  while  being  trimmed.  It  is  not  necessary 
in  the  Bandall  mechanism  to  thread  the  strap  into  the  machine,  but 
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it  may  be  inserted  edgewise  between  the  levers,  and  turned  over,  to 
be  held  in  position  by  the  fingers  of  the  lever.  This  improvement, 
we  think,  the  court  below  properly  held  to  be  more  than  a  mere  me- 
chanical advance,  and  to  rise  to  the  dignity  of  invention.  It  was 
within  a  narrow  scope,  however,  and  the  inventor,  by  accurately  and 
specifically  describing  by  means  of  the  letters  just  what  he  has  invent- 
ed, haa  limited  himself  to  the  advance  which  he  in  fact  made.  The 
use  of  letters  in  describing  a  patented  device  has  been  the  subject  of 
consideration  in  a  number  of  cases  in  the  supreme  court  as  well  as 
in  this  court.  Sometimes  the  letters  have  been  held  to  limit  the  in- 
ventor to  the  very  device  thus  designated;  in  other  cases  the  mere 
use  of  letters  has  not  been  held  to  deprive  the  inventor  of  a  liberal 
application  of  the  doctrine  of  mechanical  equivalents.  An  analysis 
of  the  cases  will  show  that  the  conclusion  reached  depends  upon  the 
character  of  the  improvement  under  consideration.  If  the  invention 
is  of  a  pioneer  character,  highly  meritorious  in  conception  and  useful- 
ness, the  mere  use  of  letters  has  been  held  not  to  limit  the  inventor 
to  the  exact  form  of  device  shown,  but  he  is  entitled  to  a  broader  con- 
struction of  his  patent,  in  view  of  the  advance  which  he  has  made  in 
the  art.  However,  if  the  field  of  invention  is  limited,  and  an  im- 
provement of  a  narrow  character  has  been  made,  just  sufficient  to 
cross  the  line  which  divides  mechanical  improvement  from  patent- 
able invention,  the  inventor  will  be  allowed  the  specific  description 
shown,  and  no  more.  In  other  words,  he  will  be  held  to  have  invent- 
ed just  what  his  claim  shows  to  have  been  the  specific  subject-matter 
of  his  improvement.  Without  stopping  to  analyze  the  cases,  we 
think  the  following  citations  establish  the  rules  just  stated:  McCor- 
mick  Harvesting  Machine  Co.  v.  C.  Aultman  &  Co.,  37  U.  S.  App.  299, 
16  C.  C.  A.  259,  69  Fed.  371;  Weir  v.  Morden,  125  U.  S.  98,  8  Sup.  Ct. 
869, 3  L.  Ed.  645;  Hendy  v.  Iron  Works,  127  U.  S.  370,  8  Sup.  Ct.  1275, 
32  L.  Ed.  207;  and  Muller  v.  Tool  Co.,  47  U.  S.  App.  189,  23  C.  C.  A. 
357,  77  Fed.  621. 

We  therefore  think  that  Randall  made  a  patentable  improvement 
over  the  old  mechanism  shown,  but  in  view  of  its  limited  character, 
and  the  statement  in  his  specifications  of  the  character  of  his  inven- 
tion, the  claim  must  be  limited  to  the  elements  shown  and  described 
within  the  letters  indicating  the  elements  thereof.  In  view  of  this 
construction  of  the  patent,  it  remains  to  consider  whether  the  ma- 
chine made  under  the  Miller  patent  embodies  this  construction.  We 
find  a  considerable  departure  in  the  construction  of  the  levers  and  the 
manner  of  operation  thereof  from  those  shown  in  the  Randall  pat- 
ent. The  swinging  levers  are  described  in  the  Randall  claim  by  the 
levers,  i,  i',  i",  j,  j',  j",  and  in  the  specification  are  described  as  "swing- 
ing levers,  I,  J,  the  front  ends  of  which  are  bent  inwardly  at  i,  j,  and 
then  carried  down  at  i',  j',  which  downward  prolongations  form  the 
presser  feet  of  the  machine.  Furthermore,  each  lever  has  a  seg- 
mental cylindrical  flange,  i",  j",  concentric  with  the  pivots,  H,  Hr, 
which  flanges  have  thongs,  chains,  or  wire  cords,  K,  L,  attached 
thereto."  These  levers,  with  their  cylindrical  flanges,  are  thus  made 
an  essential  part  of  the  combination.  This  cylindrical  flarlge  is  es- 
sential to  the  lever  as  described  and  shown.    The  segments  operate 
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to  carry  the  connecting  chains  oat  and  from  the  place  of  attachment, 
so  as  to  raise  and  lower  the  levers  with  the  finger  ends  for  holding 
the  strap  in  place  daring  the  trimming  operation.  In  this  segmented 
form  the  leverage  daring  the  operation  is  made  constant  and  unvary- 
ing. By  a  complete  description,  Randall  has  made  these  segments 
an  essential  part  of  his  invention.  These  levers,  being  raised,  admit 
the  strap  edgewise  between  the  same  for  adjustment  between  the 
slides.  But  the  strap  cannot  be  thus  placed  ready  for  operation  with- 
out first  turning  it  between  the  levers.  In  the  Miller  device  we  do 
not  find  these  segmental  levers.  The  levers  are  attached  to  the  ma- 
chine in  such  wise  that  its  fingers. can  be  raised  and  entirely  removed 
from  between  the  slides*  which  hold  the  strap  for  trimming.  The 
lever  is  operated  by  chains  attached  to  the  end  thereof,  the  pressure 
varying  with  the  position  of  the  lever,  and  has  not  the  segmental 
construction  which  is  necessary  to  the  operation  thereof  as  described 
and  claimed  by  Randall.  If  there  is  merit  in  a  machine  so  adjusted 
that  the  strap  can  be  directly  placed  between  the  slides,  the  advance 
upon  the  Randall  mechanism  is  apparent,  because  the  lever  fingers 
are  permitted  to  be  entirely  removed  for  admission  of  the  strap. 
Whether  this  change  constitutes  patentable  invention  or  not  it  is 
unnecessary  to  determine.  It  is  enough  for  us  to  say  that  we  find, 
in  view  of  the  state  of  the  art,  Randall's  invention  a  mere  improve- 
ment upon  former  devices,  and  in  no  sense  a  pioneer  invention;  also 
that,  in  describing  the  invention  and  stating  his  claim,  he  has  limited 
the  extent  and  scope  of  his  patent  to  the  device  shown  and  described 
in  the  claim.  Thus  construed,  we  do  not  find  all  the  elements  of  the 
combination  in  the  alleged  infringing  machine.  Entertaining  these 
views,  the  decree  of  the  court,  so  far  as  it  adjudges  the  Miller  ma- 
chine to  be  an  infringement  of  the  Randall  patent,  is  reversed,  and 
the  cause  remanded,  with  directions  to  dismiss  the  bill. 


(102  Fed.  785.) 

RICHARDSON  v.  NEW  ORLEANS  COFFEE  CO.,  Limited. 

(Circuit  Court  of  Appeals,  Fifth  Circuit.    May  31,  1900.) 

No.  931. 

s 

Banks— Drafts  Deposited  for  Collection— Effect  of  Bank's  Insolvency. 

Checks  and  drafts  delivered  by  a  depositor  to  a  bank  for  collection  and 
deposit  at  a  time  when  the  bank  was  insolvent,  and  known  to  be  so  by 
its  officers,  and  which  had  not  been  collected  when  the  bank  closed  its 
doors,  remain  the  property  of  the  depositor,  although  they  were  Indorsed 
to  the  bank  without  qualification,  and  on  their  subsequent  collection  by 
the  receiver  the  proceeds  may  be  recovered  from  him  by  the  depositor. 
Same — Receiving  Deposit  when  Insolvent— Ownership  of  Money  De- 
posited. 

Money  deposited  in  a  bank  on  the  tiny  it  closed  its  doors,  and  when 
it  was  known  by  its  officers  to  be  insolvent,  remains  the  property  of  the 
depositor,  and  may  be  recovered  by  him  from  the  receiver,  where  it  is 
shown  that  it  went  to  increase  the  sum  which  came  into  his  hands.* 

i  See  note  at  end  of  case. 
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8.  Same— Right  op  Depositor  to  Reclaim. 

On  the  day  a  bank  closed  its  doors,  and  when  it  was  known  by  Its 
officers  to  be  insolvent,  complainant,  a  customer,  made  a  deposit  of 
money,  and  also  of  certain  checks  and  drafts  for  collection  and  credit, 
all  of  which  were  credited,  at  the  time,  to  its  account  During  the  day, 
it  also  purchased  drafts  from  the  bank,  for  which  it  gave  checks  about 
equal  in  amount  to  its  entire  deposit,  but  such  drafts  were  returned 
unpaid,  and  were  tendered  back  to  the  receiver.  JJcW,  that  the  pur- 
chase and  sale  of  the  drafts  was  a  separate  transaction,  which,  as  it  did 
not  create  any  liability  affecting  the  general  creditors  of  the  bank,  and 
was  in  itself  fraudulent  on  the  part  of  the  bank,  did  not  affect  complain- 
ant's right  in  equity  to  reclaim  the  deposits  from  the  receiver." 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Louisiana. 

The  bill  in  this  cause  was  filed  In  the  circuit  court  of  the  United  States  for 
the  Eastern  district  of  Louisiana  by  the  New  Orleans  Coffee  Company,  Limited, 
a  Louisiana  corporation,  against  Frank  L.  Richardson,  as  receiver  of  the 
American  National  Bank,  a  banking  corporation  organized  under  the  laws 
of  the  United  States.  It  Is  shown  by  the  bill  that  Richardson  had  been  ap- 
pointed receiver  of  the  bank  by  the  comptroller  of  the  currency  of  the  United 
States.  On  the  5th  of  August,  1896,  the  bank  was  doing  business  in  the  city 
of  New  Orleans,  and  on  that  day  the  New  Orleans  Coffee  Company,  Limited, 
in  the  usual  course  of  business,  deposited  in  the  bank  drafts  on  banks  outside 
of  the  city  of  New  Orleans  aggregating  $610.06,  checks  on  banks  in  the  city 
aggregating  $146.82,  and  $172  in  currency,  and  a  check  on  the  American  Na- 
tional Bank  for  $25.78.  Each  check  and  draft  was  indorsed,  "Pay  to  the 
order  of  the  American  National  Bank."  The  evidence  in  the  case  shows  that 
the  checks  and  drafts  were  deposited  for  collection.  The  deposits  were  all 
entered  in  the  pass  book  of  the  complainant,  the  New  Orleans  Coffee  Com- 
pany, Limited,— the  out-of-town  checks  In  one  item,  and  the  cash  and  the 
checks  on  the  New  Orleans  banks  in  another.  On  the  morning  of  August  5, 
1896,  the  complainant  had  a  balance  in  the  bank  to  its  credit  of  $1,136.79; 
adding  the  deposits  made  that  day,  it  had  a  total  to  its  credit  of  $2,091.45. 
On  the  same  day  the  complainant  bought  of  the  bank  two  New  York  drafts, 
one  for  $2,000  and  the  other  for  $50,  and  gave  to  the  bank  its  check  for 
$2,050.  The  complainant  also  drew  checks  on  that  day  for  $10,  $47.05.  and 
$185.  These  drafts  and  checks  were  not  paid.  The  bank  closed  its  doors 
shortly  after  3  o'clock  that  afternoon.  The  directors  of  the  bank  decided  next 
morning  not  to  reopen  for  business.  The  bank,  at  the  time  It  received  these 
deposits,  was  insolvent,  and  had  been  so  for  some  days  previous,  and  its  coin 
dition  was  known  to  its  officers.  The  cashier,  at  that  time,  was  in  New 
York  trying  to  negotiate  a  loan  to  tide  the  bank  over  its  difficulties.  On  the 
evening  of  August  5,  1896,  at  about  8  o'clock,  the  note  and  collection  clerk 
of  the  bank  received  instructions  to  keep  the  drafts  and  checks  received  that 
day  separate  from  the  funds  of  the  bank.  The  city  checks  so  deposited  were 
collected  next  morning.  The  out  of  town  drafts  and  checks  were  afterwards 
collected  by  the  bank  examiner,  who  took  charge  of  the  bank  before  the  re- 
ceiver was  appointed.  After  the  receiver  was  appointed,  the  proceeds  of  aU 
the  checks  and  drafts  and  the  cash  In  the  bank  were  delivered  to  him.  The 
currency  so  deposited  was  at  once  mingled  with  the  funds  of  the  bank  at 
the  bank  teller's  desk,  and  it  served  to  increase  the  sum  that  went  into  the 
hands  of  the  receiver.  When  the  bank  opened  on  the  morning  of  August  5, 
1896,  it  had  on  hand,  as  general  deposits,  $15,897.54.  The  entire  amount  of 
cash  deposited  on  that  day— the  last  day  the  bank  was  open— was  $6,984.76, 
and  the  amount  of  cash  on  hand  when  the  bank  closed  its  doors,  and  which 
was  afterwards  delivered  to  the  receiver,  was  $9,222.  This  money  Is  reserved, 
and  is  in  the  hands  of  the  receiver.  The  check  on  the  American  National 
Bank  for  $25.78  was  charged  to  the  account  of  J.  W.  Piatt,  and  credited  to 
the  account  of  the  complainant,  and  that  transaction  neither  increased  nor 
diminished  the  funds  of  the  bank.  After  the  return  of  the  New  York  drafts 
for  $2,050  unpaid  and  dishonored,  the  complainant  tendered  them  to  the  re- 
ceiver, and  demanded  the  return  of  his  entire  deposit  of  August  5th  as  a 
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preferred  creditor.  The  receiver  refused  to  return  the  money,  and  the  bill 
in  this  case  was  filed.  The  foregoing  facts  were  alleged  in  the  bill  It  was 
also  averred  that  the  complainant  was  ignorant  of  the  condition  of  the  bank, 
and  that  the  bank,  in  receiving  the  deposits  when  it  was  insolvent,  perpe- 
trated a  fraud  upon  the  complainant.  The  purpose  of  the  bill  is  to  rescind 
the  purchase  of  the  New  York  drafts,  and  to  obtain  a  decree  for  the  entire 
amount  of  the  currency,  checks,  and  drafts  deposited  by  the  complainant  on 
August  5,  1896.  The  court  below  denied  the  claim  for  $25.78,  the  amount  of 
the  check  on  the  American  National  Bank,  but  entered  a  decree  for  the  com- 
plainant in  the  sum  of  $928.88,  being  the  balance  of  the  deposits  made  on 
August  5th,  including  the  checks  and  the  currency,  and  rescinded  the  trans- 
actions with  reference  to  the  New  York  drafts.  From  this  decree,  the  re- 
ceiver appealed  to  this  court,  and  the  decree,  with  the  proper  specifications, 
is  assigned  as  error. 

W.  C.  Cochran  (F.  L.  Richardson,  on  the  brief),  for  appellant. 
Joseph  P.  Blair  (Den£gr£,  Blair  &  Den£gr6,  on  the  brief),  for  ap- 
pellee. 
Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

SHELBY,  Circuit  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

All  the  money  in  dispute  in  this  case  except  f  172  was  collected  on 
<jhecks  and  drafts  which  the  appellee  deposited  with  the  American 
National  Bank.  The  checks  and  drafts  were  entered  on  the  appellee's 
pass  book,  each  having  been  indorsed,  "Pay  to  the  order  of  the  Ameri- 
can National  Bank."  There  is  evidence  in  the  case  showing  that  the 
checks  and  drafts  were  deposited  with  the  bank  for  collection.  The 
bank  was  then  about  to  close.  Its  insolvent  condition  was  known 
to  its  officers.  At  about  8  o'clock  in  the  evening  of  August  §,  1896, 
the  day  the  deposits  were  made,  the  bank  officers  instructed  the  note 
and  collection  clerk  to  keep  the  drafts  and  checks  received  that  day 
separate  from  the  funds  of  the  bank.  After  receiving  these  checks 
and  drafts,  the  bank  closed  its  doors  at  about  3  o'clock  on  the  same 
day,  and  was  not  again  opened  for  business.  The  checks  on  the  New 
Orleans  banks  were  collected  the  next  day,  and  later  the  drafts  on  the 
banks  outside  of  the  city  were  collected  by  the  bank  examiner,  and  the 
money  was  all  placed  in  the  hands  of  the  receiver.  The  appellee 
•claims  that  it  has  the  right  to  recover  this  money  because  the  absolute 
title  to  the  checks  and  drafts  did  not,  on  the  facts,  pass  to  the  bank; 
that,  until  they  were  collected,  the  relation  between  the  bank  and  the 
-depositor  was  that  of  principal  and  agent.  The  appellee  also  claims 
the  right  to  recover  the  money  because  it  was  a  fraud,  on  the  part  of 
the  bank,  to  receive  the  drafts  and  checks  as  deposits  in  view  of  the 
hopeless  insolvency  of  the  bank,  which  was  known  to  its  officers. 
There  is  no  trouble  about  tracing  these  funds.  They  were  all  collected 
after  the  bank  closed  its  doors,"  and  collected  after  the  officers  of  the 
bank  had  given  instructions  that  the  checks  and  drafts  received  on 
August  5th  should  be  kept  separate  from  the  general  funds  of  the 
bank.  The  evidence  shows  that  these  funds  went  into  the  hands  of 
the  receiver,  and  are  now  held  by  him.  We  are  therefore  confronted 
with  the  plain  question:  Is  the  New  Orleans  Coffee  Company,  Limit- 
ed, the  depositor,  equitably  entitled  to  these  funds,  or  is  the  receiver 
of  the  bank  entitled  to  them?    The  receiver  can,  of  course,  only  claim 
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them  for  the  benefit  of  the  general  creditors.  His  contention,  then, 
is  this:  that  although  these  checks  and  drafts  were  received  after  the 
bank  was  insolvent,  and  collected  after  its  doors  were  closed,  and  the 
funds  kept  separate,  he  should  now  be  permitted  to  take  these  funds, 
and  mingle  them  with  the  other  assets  of  the  bank,  and  distribute 
them  with  the  other  assets  among  the  general  creditors.  The  argu- 
ment is  that  this  customer,  the  appellee,  who  dealt  with  the  bank  on 
the  last  day  of  its  business  existence,  should  fare  no  better  than  those 
who  dealt  with  it  previously.  This  view,  however,  cannot  prevail, 
because  the  court  must  look  at  the  special  transaction  between  this 
appellee  and  the  bank.  If  that  transaction  was  such  that  the  bank 
was  only  the  agent  of  the  depositor  to  make  the  collections,  th*» 
funds,  of  course,  never  became  the  property  of  the  bank,  and  they  can 
therefore  be  reclaimed  by  the  appellee.  This  comes  from  the  fact 
that  a  fiduciary  relation  exists  between  the  agent  and  the  principal,, 
making  the  former  in  equity  a  trustee,  and  the  agent,  of  course,  is  not 
permitted  to  convert  the  funds  of  the  principal.  The  principal  is  al- 
ways permitted  to  recover  his  funds  if  they  can  be  traced.  It  i& 
equally  true  that  a  fraud  on  the  part  of  the  bank  in  procuring  funds 
or  in  receiving  checks  and  drafts  for  collection  would  have  the  effect 
of  making  the  bank  hold  the  checks  or  drafts  or  other  proceeds  in 
equity  as  trustee  for  the  depositor.  And,  as  in  this  case,  when  the 
funds  can  be  traced,  the  depositor  or  owner  of  the  drafts  can  recover. 
In  Richardson  v.  Denegre,  35  C.  C.  A.  452,  93  Fed.  572,  this  court  held 
that  "checks  delivered  to  a  bank  by  a  depositor  for  collection  and  de- 
posit at  a  time  when  the  bank  was  insolvent,  as  must  have  been  known 
by  its  pfficers,  and  which  had  not  been  collected  when  the  bank  closed 
its  doors,  remain  the  property  of  the  depositor,  and  may  be  recovered 
by  him  from  the  receiver."  It  is  true  that  the  checks  in  the  case  just 
cited  were  indorsed  "For  deposit,"  and  that  in  the  instant  case  the  in- 
dorsement was  without  qualification.  The  drafts  and  checks,  however, 
were  credited  on  the  pass  book  of  the  appellee,  and  the  evidence  shows 
that  they  were  delivered  to  the  bank  for  collection.  There  was  no 
intention  by  the  transaction  to  create  the  relation  of  debtor  and  cred- 
itor before  the  bank  made  the  collections.  If  there  had  been  such 
intention,  the  fraud  on  the  part  of  the  bank  would  have  defeated  the 
intention,  and  preserved  the  fund  for  the  depositor  so  long  as  it  could 
be  traced.  The  form  of  the  indorsement,  however,  cannot  be  a  matter 
of  consequence  or  change  the  principles  involved  in  a  case  where  the 
litigation  is  between  the  original  parties,  no  innocent  holder  of  the 
paper  having  intervened.  In  Bank  v.  Armstrong,  148  U.  S.  50,  IS 
Sup.  Ot.  533,  37  L.  Ed.  363,  a  bank  holding  paper  for  collection  passed 
into  the  hands  of  a  receiver.  The  court  held  that  the  relation  between 
the  bank  and  the  depositor  as  to  uncollected  paper  was  that  of  princi- 
pal and  agent,  and  that  the  money  collected  on  the  paper  after  the 
bank  had  closed,  which  had  not  been  commingled  with  the  general 
funds  of  the  bank,  could  be  reclaimed.  The  principle  announced  in 
that  case  sustains  the  decree  of  the  circuit  court  in  this  case,  for 
the  reason  that  the  bank  was  the  agent  of  the  depositor,  and  that  a 
trust  obligation  was  created  by  such  agency.  Morse  states  the  rule 
that  should  govern  in  such  cases: 
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"After  a  bank  has  suspended,  it  ought  not  to  receive  payments  upon  busi- 
ness paper  previously  deposited  with  it  for  collection,  or,  at  least,  not  in  such 
a  manner  that  the  money  so  received  by  it  will  pass  into  its  general  assets, 
and  the  owner  of  the  paper  will  be  placed  in  the  position  of  one  of  its  cred- 
itors, entitled  only  to  take  his  dividend.  *  *  *  Proceeds  received  after 
the  bank  becomes  insolvent  are  held  in  trust,  and  may  be  recovered  in  full." 
1  Morse,  Banks  (3d  Ed.)  §  248a. 

This  view  is  sustained  by  many  authorities,  the  facts  varying  in 
each  case,  but  the  principle  being  the  same.  Levi  v.  Bank,  5  Dill. 
104,  Fed.  Cas.  No.  8,289;  In  re  Havens,  8  Ben.  309,  Fed.  Cas.  No, 
6,230;  Richardson  v.  Banking  Co.,  36  C.  C.  A.  307,  94  Fed.  442;  Same 
v.  Bank,  36  C.  C.  A.  315,  94  Fed.  450. 

The  other  point  made  by  the  appellee  is  equally  as  conclusive.  The 
fraud  of  the  bank  would  prevent  its  obtaining  title  to  the  checks  and 
drafts  and  their  proceeds.  In  Railway  Co.  v.  Johnston,  133  U.  & 
566,  10  Sup.  Ct.  390,  33  L.  Ed.  683,  the  court  held: 

"When  a  bank  has  become  hopelessly  insolvent,  and  its  president  know* 
that  it  is  so,  it  is  a  fraud  to  receive  deposits  of  checks  from  an  Innocent  de- 
positor, ignorant  of  its  condition,  and  he  can  reclaim  them  or  their  proceeds." 

There  can  now  be  no  doubt  about  the  fact  that  it  is  well  settled  by 
authority  that  a  bank  should  not  continue  business  when  it  is  known 
to  its  officers  that  it  is  hopelessly  insolvent.  The  relation  between  a 
bank  and  its  customers  is  such  that  great  confidence  is  asked  and  re- 
posed. A  banker  who  knows  that  he  is  hopelessly  insolvent  cannot 
honestly  continue  business,  and  receive  money  from  his  customers. 
He  may  not  intend  to  defraud  a  particular  customer,  but  he  will  be 
held,  of  course,  to  have  intended  the  inevitable  consequences  of  his 
act, — that  is,  to  cheat  and  defraud  all  persons  whose  money  he  re- 
ceives and  whom  he  fails  to  pay  before  he  stops  business.  A  banker 
who  receives  money  or  drafts  for  collection  under  such  circumstances 
gets  no  title,  legal  or  equitable,  and  the  funds  or  proceeds  can  always 
be  claimed  and  recovered  by  the  owner  when  they  can  be  traced  and 
identified.  On  August  5,  1896,  the  day  these  drafts  were  placed  in 
the  hands  of  the  bank,  the  appellee  bought  of  the  bank,  drawing  its 
check  on  the  bank  for  the  purpose,  two  New  York  drafts  aggregating 
$2,050.  These  drafts  were  worthless  and  were  returned  unpaid.  The 
appellee  also  drew  some  small  checks,  which  were  also  dishonored 
and  unpaid.  The  appellant  now  insists  that  the  purchase  of  these 
drafts  and  the  drawing  of  these  checks  defeat  the  right  of  the  appellee 
to  recover  the  money  sued  for.  The  appellee  offered  to  surrender  the 
drafts  to  the  receiver  when  it  demanded  the  proceeds  of  its  drafts  and 
checks.  The  sale  of  these  worthless  drafts  to  the  appellee  was  also 
a  fraud.  We  cannot  think  that  the  perpetration  of  the  latter  fraud, 
the  sale  of  the  worthless  drafts,  can  in  any  way  relieve  the  bank  of  its 
liability  for  the  perpetration  of  the  first  fraud,  the  receipt  of  the  claims 
for  collection.  The  evidence  shows  that  the  appellee  had  no  contract 
to  draw  against  the  deposit  of  the  checks  and  drafts.  The  appellee 
was  solvent,  and  the  bank  had  allowed  it  to  overdraw.  If  the  bank 
had  been  solvent  and  continued  business,  and  had  failed  to  collect 
the  checks  and  drafts  deposited  with  it,  the  appellee  would  have  been 
required  to  pay  for  the  New  York  drafts  if  they  had  been  honored. 
The  evidence  shows  that  the  purchase  of  the  drafts  was  a  transaction 
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independent  and  separate  from  the  deposit  of  the  checks  and  drafts 
for  collection.  On  the  morning  of  August  5th,  before  the  appellee 
made  any  deposits,  it  had  to  its  credit  in  the  bank  f  1,136.79.  This 
much  more  than  covered  the  small  checks  drawn  by  the  appellee  on 
the  bank,  and  leaves  for  consideration  only  the  effect  on  this  transac- 
tion of  the  purchase  of  the  New  York  drafts,  one  for  f 2,000  and  the 
other  for  |50.  As  these  drafts  were  not  paid,  and  as  they  did  not 
•diminish  the  funds  in  the  bank  or  create  any  liability  against  it  affect- 
ing the  general  creditors,  we  do  not  think  it  had  any  effect  upon  the 
•equitable  rights  of  the  appellee.  The  entries  on  the  books  of  the  bank 
in  reference  to  the  purchase  of  these  drafts  was  a  mere  matter  of 
bookkeeping,  and  should  not  be  permitted  to  affect  the  substantial 
rights  of  the  parties. 

The  appellee  was  also  entitled  to  recover  the  f  172  deposited  in  cur- 
rency by  it.  The  undisputed  facts  in  the  case  show  that  this  money, 
•or  its  equivalent  in  cash,  passed  into  the  hands  of  the  receiver.  He 
either  received  the  actual  money  deposited,  or  it  served  to  increase 
the  amount  delivered  to  him.  In  the  case  of  Kichardson  v.  Kedemp- 
tion  Co.  (C.  O.  A.)  102  Fed.  780, a  we  have  recently  handed  down  an 
opinion  which  deals  with  the  question  of  tracing  cash  deposits.  The 
case  is,  on  its  facts,  almost  identical  with  the  instant  case,  so  far  as 
the  deposit  of  cash  is  involved.  It  is  sufficient  to  say  that  when  a 
bank,  on  the  eve  of  insolvency,  by  committing  a  fraud  obtains  the 
money  of  a  customer,  and  mingles  it  with  the  general  funds  of  the 
bank,  the  title  to  the  money  does  not  pass;  and  if  the  money  is  not 
expended,  but  kept  in  the  bank  and  turned  over  to  the  receiver,  the 
money,  or  a  like  amount,  although  mixed  with  the  general  funds  of 
the  bank,  can  be  recovered  in  a  suit  against  the  receiver.  The  circuit 
court  was  right  in  deciding  that  the  appellee  could  recover  the  pro- 
ceeds of  the  checks  and  drafts  and  the  cash  deposited.  The  decree 
of  the  circuit  court  is  affirmed. 

NOTE. 
Bights  of  Persons  Making  Deposits  in  Bank  after  Insolvency. 

1.  In  General 

[a]  (U.  S.  C.  C.  A.,  La.,  1900)  When  a  bank  receives  a  deposit  after  hope- 
less insolvency,  the  fraud  avoids  the  implied  contract  between  the  parties 
by  which  the  relation  of  debtor  and  creditor  would  ordinarily  arise,  and  pre- 
vents the  money  deposited  from  becoming  the  property  of  the  bank,  and  a 
trust  is  the  equitable  result— Richardson  v.  Redemption  Co.,  42  O.  C.  A.  619, 
102  Fed.  780. 

[b]  (111.  Sup.  1894)  Act  June  4,  1879,  making  the  failure  of  a  banker  with- 
in 30  days  after  receipt  of  a  deposit  prima  facie  evidence  of  an  intent  to 
-defraud,  applies  as  well  in  civil  actions  as  in  criminal  prosecutions.— Amer- 
ican Trust  &  Savings  Bank  v.  Gueder  &  Paeschke  Mfg.  Co.,  37  N.  B.  227,  150 
111.  336. 

[el  (111.  Sup.  1894)  A  banker  who  receives  a  check  on  deposit  after  he 
has  become  insolvent,  and  with  knowledge  that  failure  is  impending,  com- 
mits such  fraud  as  entitles  the  depositor  to  rescind  the  contract,  and  recover 
the  check.— American  Trust  &  Savings  Bank  v.  Gueder  &  Paeschke  Mfg. 
Co.,  37  N.  E.  227,  150  111.  336. 

2  42  C.  C.  A.  019. 
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[d]  (IU.  Sup.  1894)  Act  June  4,  1879,  which  makes  it  embezzlement  for 
any  banker  to  receive  on  deposit,  while  insolvent,  "any  money,  check,  draft, 
bill  of  exchange,  stocks,  bonds  or  other  valuable  thing  which  is  transferable 
by  delivery,"  applies  to  checks  payable  to  the  payee's  order  as  well  as  to 
those  payable  to  bearer.— American  Trust  &  Savings  Bank  v.  Queder  ft 
Paeschke  Mfg.  Co.,  37  N.  B.  227,  150  IU.  33a 

[e]  (IU.  App.  1898)  The  offense  created  by  Act  June  4,  1879,  entitled  "An 
act  for  the  protection  of  bank  depositors,"  is  complete  whenever  deposits 
are  received  by  an  insolvent  banker,  whether  or  not  such  receipt  be  within 
30  days  before  insolvency.  The  30-days  limit  is  merely  a  rule  of  evidence, 
declaring  what  is  prima  facie  evidence  of  an  intent  to  defraud.— Lanterman 
v.  Travous,  73  IU.  App.  670. 

[f]  (Miss.  Sup.  1889)  When  a  bank  is  insolvent,  and  one  of  the  managing 
partners,  informed  of  its  condition,  continues  to  receive  deposits  after  the 
other  absconds,  It  is  not  necessary  for  a  depositor,  seeking  to  rescind  a  sale 
of  paper  to  it,  to  show  that  the  remaining  partner  was  privy  to  the  flight  of 
the  other.  The  fact  that  the  managing  partner  must  have  known  the  con- 
dition of  the  bank,  and  that  the  sum  credited  to  the  depositor  could  not  be 
paid  in  the  course  of  business,  sufficiently  shows  the  fraud.— Bank  v.  Strauss, 
6  South.  232,  66  Miss.  479. 

[g]  (Mo.  Sup.  1894)  Under  Rev.  St  1879,  5  1350,  as  amended  by  Act  1887, 
making  it  unlawful  for  the  officers  of  any  bank,  "or  the  owner,  agent,  or 
manager  of  any  private  bank  or  banking  Institution,"  to  receive  deposits 
knowing  such  bank  to  be  insolvent,  the  owner  of  a  private  bank  is  liable, 
though  he  had  not  complied  with  the  provisions  of  the  statute  in  the  organ- 
ization of  his  bank,  and  consequently  was  doing  an  unauthorized  business. 
—State  v.  Buck,  25  S.  W.  573,  120  Mo.  479,  foUowing  State  v.  Buck,  18  S.  W. 
1113,  108  Mo.  622. 

[h]  (Neb.  Sup.  1897)  Where  a  bank  remains  open,  and  holds  Itself  out  as 
ready  to  transact  business,  this  is  an  implied  representation  of  solvency,  and 
for  Its  officers  to  then  receive  a  deposit,  knowing  it  to  be  hopelessly  insol- 
vent is  a  fraud.— Higgins  v.  Hayden,  73  N.  W.  280,  53  Neb.  61. 

[i]  (N.  J.  Ch.  1900)  Where  a  president  of  a  bank  heard  that  Its  cashier 
had  made  unauthorized  drafts  on  another  bank,  and  appropriated  the  pro- 
ceeds, to  an  amount  exceeding  the  capital  and  surplus  of  the  bank,  and  pro- 
posed to  a  bank  examiner  to  close  the  bank,  but  was  advised  by  him  to  first 
verify  his  information,  and  while  this  was  being  done  with  all  possible  speed 
the  bank  remained  open,  for  one  hour,  the  president  was  not  guilty  of  fraud 
In  receiving  deposits  during  that  period.— Perth  Amboy  Gaslight  Co.  v.  Mid- 
dlesex County  Bank,  45  Atl.  704. 

fj]  (N.  Y.  App.  1895)  Where  a  bank,  knowing  itself  to  be  Insolvent,  re- 
ceives for  deposit,  from  the  maker,  a  check  on  another  bank,  the  depositor 
may.  In  an  action  alleging  the  fraud,  recover  the  check,  or  the  proceeds  there- 
of.-Orant  v.  Walsh.  40  N.  E.  209,  145  N.  Y.  502. 

[kl  (N.  Y.  Sup.  1894)  When  checks  are  deposited  in  bank  in  the  usual 
course  of  business,  and  credit  therefor  Is  given  in  the  depositor's  pass  book, 
the  title  to  such  checks  vests  in  the  bank,  and  the  depositor  cannot  recover 
them,  on  the  ground  that  the  bank  was  insolvent  at  the  time  of  the  deposit, 
without  showing  that  the  officers  of  the  bank  knew  of  Its  insolvency,  and 
received  the  deposits  fraudulently.— People  v.  St.  Nicholas  Bank,  28  N.  Y. 
Supp.  407,  77  Hun,  159;  Id.,  28  N.  Y.  Supp.  421,  77  Hun,  611;  Id.,  28  N.  Y. 
Supp.  422,  77  Hun,  611;   Id.,  28  N.  Y.  Supp.  423,  77  Hun,  611. 

[1]  <N.  Y.  Sup.  1899)  Where  a  debtor  tenders  a  bank  a  draft  in  excess  of 
bis  debt,  and  requests  that  the  balance  be  placed  to  his  credit,  which  the 
bank  does,  without  disclosing  Its  insolvency,  it  acquires  no  title,  since  it 
could  not  receive  the  draft,  or  any  part  of  it,  as  a  loan,  without  making 
such  disclosure.— Chemical  Co.  v.  Dunn,  57  N.  Y.  Supp.  100.  39  App.  Div.  130. 

I  ml  (N.  Y.  Sup.  1900)  Where  a  banker  knew  that  he  was  hopelessly  in- 
solvent when  he  received  for  collection  a  check  which  he  caused  to  be  cred- 
ited to  him  in  a  correspondent  bank,  his  failure  to  apprise  the  owner  of  his 
con' it  ion  made  the  acquisition  of  the  check  fraudulent,  even  if  the  latter 
Y'n,>w  he  was  to  use  it  as  a  debt— Blair  v.  HU1,  63  N.  Y.  Supp.  670,  50  App. 
Div.  33. 
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[n]  (Tenn.  Sup.  1896)  Where  a  bank,  knowing  its  insolvency,  receives  a 
check,  which  It  credits  to  the  depositor  as  cash,  and  then  sends  to  a  corre- 
spondent, who,  after  the  failure  of  said  bank,  but  without  notice  thereof, 
credits  the  check  to  it  as  cash,  and  subsequently  pays  over  the  proceeds 
to  the  receiver,  the  depositor  may  recover  such  proceeds  as  a  preferred  claim. 
— Bruner  v.  Bank,  37  S.  W.  286,  97  Tenn.  540,  34  L.  R.  A.  532. 

[o]  (Tenn.  Sup.  1897)  A  customer  of  a  bank  known  by  its  officers  to  be 
hopelessly  Insolvent  sent  it  a  check,  which  he  directed  to  be  placed  to  his 
credit  The  check  was  received  and  credited,  and  the  customer  so  advised, 
and  on  the  same  day  the  bank  sent  it  to  a  correspondent  for  collection,  and 
then  closed  Its  doors;  but  the  check  was  not  received  and  collected  by  the 
correspondent  till  after  that  event  At  the  time  of  the  failure,  said  corre- 
spondent had  funds  belonging  to  the  insolvent  bank,  which  he  thereafter 
remitted  to  the  receiver,  with  the  exception  of  a  sum  which  he  retained  to 
indemnify  him  against  certain  rediscounts  he  had  indorsed  for  said  bank. 
Held,  that  the  depositor  could  recover  the  proceeds  of  the  check  from  the 
receiver  as  a  preferred  claim,  the  presumption  being  that  they  were  Included 
in  said  remittance.— Williams  v.  Cox,  42  S.  W.  3,  99  Tenn.  403. 

2.  What  Constitutes  Knowledge  of  Insolvency. 

[a]  (U.  S.  C.  O.,  Pa.,  1899)  To  constitute  fraud  on  the  part  of  a  bank  In 
receiving  a  deposit  when  insolvent,  which  will  authorize  a  rescission  by  the 
depositor,  and  a  recovery  of  the  deposit  from  a  receiver  subsequently  ap- 
pointed for  the  bank,  the  officers  of  the  bank  must  have  known  or  believed 
that  it  was  insolvent  at  the  time  the  deposit  was  received;  and  such  knowl- 
edge cannot  be  presumed,  but  must  be  proved.  The  mere  fact  that  the  bank 
was  known  by  the  officers  to  be  in  an  embarrassed  condition  is  not  sufficient 
to  establish  fraud.— Quin  v.  Earle,  95  Fed.  728. 

[b]  (X.  J.  Ch.  1900)  The  fact  that  a  cashier  of  a  bank,  who  had  abstracted 
funds  therefrom,  knew  the  bank  was  insolvent,  is  not  notice  of  such  insol- 
vency to  the  other  officers.— Perth  Amboy  Gaslight  Co.  v.  Middlesex  County 
Bank,  45  Atl.  704. 

[c]  (N.  J.  Oh.  1900)  Where  the  cashier  of  a  bank  failed  to  appear  during 
business  hours,  and  a  shortage  In  the  cash  was  discovered  by  the  president, 
and  the  cashier,  who  for  years  had  the  perfect  confidence  of  the  bank,  tele- 
phoned that  the  balance  was  in  another  compartment  of  the  vault,  the  presi- 
dent was  riot  chargeable  with  notice  of  the  bank's  insolvency,  and  hence 
was  not  guilty  of  fraud  in  subsequently  receiving  deposits.— Perth  Amboy 
Gaslight  Co.  v.  Middlesex  County  Bank,  45  Atl.  704. 

fd]  (N.  Y.  Sup.  1897)  In  view  of  Pen.  Code,  §  601,  providing  that  one  who 
receives  a  deposit  for  a  bank,  which  he  knows  is  Insolvent,  is  guilty  of  a 
misdemeanor,  proof  merely  of  the  insolvency  of  a  bank  when  a  deposit  was 
made  does  not  Justify  an  inference  that  the  officers  and  directors  knew  of 
such  Insolvency,  so  as  to  permit  the  depositor  to  recover  back  the  deposit 
as  for  fraud  of  the  bank.— Stapleton  v.  Odell,  47  N.  Y.  Supp.  13,  21  Misc. 
Rep.  94. 

[e]  (N.  Y.  Sup.  1897)  Within  three  months  before  a  bank  was  closed  by 
the  bank  superintendent,  its  stock  was  sold  largely  above  par,  and  within 
one  month  thereof  the  superintendent's  examination  showed  a  large  surplus. 
On  the  day  of  such  closing  all  the  directors  had  their  usual  balance  on  de- 
posit, and  held  as  much  stock  as  ever,  and  they  testified  that  the  closing 
was  unexpected,  and  that  they  supposed  the  bank  was  solvent,  and  the  su- 
perintendent testified  he  thought  the  bank  was  solvent  when  he  closed  it. 
Held,  that  though  the  bank  In  fact  was  insolvent  its  officers  and  directors 
were  not  shown  to  have  any  knowledge  thereof,  so  as  to  entitle  a  depositor 
to  recover  back  his  deposit— Stapleton  v.  Odell,  47  N.  Y.  Supp.  13,  21  Misc. 
Rep.  94. 

3.  Identifying  Deposit. 

La]  (U.  S.  C.  C.  A.,  La.,  1900)  Where  a  bank  receives  a  deposit  on  the  day 
of  Its  suspension,  when  it  is  known  by  Its  officers  to  be  insolvent,  and  min- 
gles the  money  with  its  own  funds,  which,  to  an  amount  larger  than  the 
deposit,  pass  into  the  hands  of  a  receiver,  it  is  not  essential  to  the  right  of 
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the  depositor  to  recover  his  deposit  from  the  receiver  that  he  should  be  able 
to  trace  the  identical  money  deposited  into  the  receiver's  hands;  but  it  is 
sufficient  that  the  amount  which  went  into  his  hands  was  increased  by  the 
amount  of  the  deposit.— Richardson  v.  Redemption  Co.,  42  G.  C.  A.  619,  102 
Fed.  780. 

[b]  (U.  S.  C.  C,  Ind.,  1894)  Where  money  and  checks  are  unsuspectingly  de- 
posited in  a  bank,  which  is  known  by  its  managing  officer  to  be  hopelessly 
insolvent,  a  few  minutes  before  closing  hour  on  the  last  day  on  which  it 
-does  business,  and  the  checks  are  subsequently  collected  by  the  bank's  clerk, 
the  whole  of  the  deposit  is  charged  with  a  trust,  and  an  equal  amount  may 
be  recovered  from  the  receiver,  who  retains  the  specific  money  among  the 
general  mass  of  the  bank's  funds.— Wasson  v.  Hawkins,  59  Fed.  233. 

[c]  (U.  S.  C.  C,  Ind.,  1895)  A  depositor  is  entitled  to  a  preference  where 
the  deposit  was  made  when  the  bank  was  hopelessly  insolvent,  which  fact 
was  concealed  by  the  bank;  and  an  equal  amount  may  be  recovered  from 
the  receiver,  who  has  received  the  specific  money  among  the  general  mass 
of  the  bank's  funds.— Lake  Brie  &  W.  R.  Co.  v.  Indianapolis  Nat  Bank,  65 
Fed.  690. 

[dl  (U.  S.  C.  C,  Mo.,  1888)  Where  plaintiff  deposits  money  with  the  re- 
viving teller  of.  a  bank,  a  few  minutes  before  the  bank  closes  its  doors,  to 
be  credited  to  his  account,  and  the  teller,  not  knowing  of  the  coming  failure, 
after  crediting  the  money  in  plaintiff's  pass  book,  puts  the  money  and  deposit 
ticket  one  side,  and  before  entry  is  made  in  the  books  of  the  bank,  it  closes 
its  doors,  and  the  money  is,  by  order  of  the  directors,  placed  apart,  and  in 
that  condition  delivered  to  the  receiver,  plaintiff  can  replevy  it— Furber  v. 
Stephens,  35  Fed.  17. 

[el  (U.  S.  O.  C,  Pa.,  1899)  To  authorize  the  recovery  of  a  general  deposit 
from  the  receiver  of  an  insolvent  bank  on  the  ground  that  the  bank  was 
insolvent,  and  known  to  be  so  by  its  officers,  when  the  deposit  was  received, 
and  that  the  fraud  authorized  a  rescission  of  the  contract  by  the  depositor, 
the  thing  deposited,  or  its  proceeds,  must  be  capable  of  identification  in  the 
hands  of  the  receiver,  or  it  must  appear  that  the  funds  coming  into  his 
hands  were  Increased  by  that  amount.— Quin  v.  Earle,  95  Fed.  728. 

[f]  (111.  Sup.  1898)  Under  Act  June  4,  1879  (Myers'  St.  444),  for  the  pro- 
tection of  bank  depositors,  the  depositor  of  a  check  with  an  insolvent  bank, 
a  few  days  before  it  made  an  assignment,  cannot  recover  the  deposit  from 
the  assignee,  where  the  check  passed  out  of  the  hands  of  the  bank  before 
the  assignment,  and  was  paid  by  the  bank  upon  which  it  was  drawn,  in  a 
clearance  settlement  between  them,  and  the  balance  mingled  with  other 
moneys  of  the  bank.— Lanterman  v.  Travous,  51  N.  E.  805,  174  111.  459,  affirm- 
ing 73  111.  App.  670. 

[g]  (Neb.  Sup.  1892)  The  fact  that  a  bank  is  insolvent,  within  the  knowl- 
edge of  its  officers,  and  receives  the  money  of  a  depositor  under  circumstan- 
ces which  amount  to  a  fraud  upon  him,  is  not  of  Itself  sufficient  to  entitle 
him  to  preference  from  the  funds  of  the  bank  in  the  hands  of  an  assignee: 
for  although  he  may  follow  his  money  while  he  can  trace  and  distinguish 
it,  or  the  proceeds  thereof,  he  cannot  do  so  after  it  has  passed  into  the 
hands  of  the  assignee  mingled  with  the  other  funds  of  the  bank.— Wilson  v. 
Ooburn,  53  N.  W.  466,  85  Neb.  530. 

[h]  (Neb.  Sup.  1897)  Where  a  bank  remains  open,  holding  Itself  out  as 
ready  to  transact  business,  and  its  officers  receive  a  deposit  knowing  it  to  be 
hopelessly  insolvent,  the  depositor  may  rescind  the  contract  of  deposit  and 
recover  back  the  thing  deposited,  while  It  or  Its  proceeds  may  be  distin- 
guished In  specie,  and  before  they  have  become  commingled  with  the  general 
assets  of  the  bank.— Higglns  v.  Hayden,  73  N.  W.  280,  53  Neb.  61. 

[1]  (N.  J.  Ch.  1900)  Where  the  relation  of  loaner  and  borrower  exists  be- 
tween a  bank  and  its  depositor,  he  may  reclaim  his  deposit,  as  against  the 
general  creditors  of  the  bank,  in  case  of  insolvency,  when  Its  officers  received 
the  deposit  knowing  the  insolvency  at  the  time,  and  were  guilty  of  actual 
fraud  In  receiving  it,  and  he  is  able  to  trace  his  deposit  to  the  assets  which 
came  into  the  hands  of  the  receiver  or  assignee,  though  he  need  not  identify 
the  very  coin  or  bills  deposited.— Perth  Amboy  Gaslight  Co.  v.  Middlesex 
County  Bank,  45  Atl.  704. 
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D]  (N.  T.  App.  1889)  The  fact  that  the  bank  had  no  right  to  receive  de- 
fendant's deposits  when  known  to  be  insolvent,  and  committed  a  fraud  by 
so  doing,  thus  becoming  a  trustee  ex  maleficio,  gave  defendant  no  right  to  a 
preference  over  other  creditors  unless  it  could  trace  and  recover  its  own  prop- 
erty.—Atkinson  v.  Printing  Co.,  21  N.  B.  178,  114  N.  Y.  168. 

[k]  (N.  Y.  Sup.  1889)  Where  a  national  bank  is  hopelessly  insolvent,  to 
the  knowledge  of  its  officers,  who  have  been  notified  by  the  comptroller  of 
the  currency  to  make  good  a  certain  deficiency,  and  they  make  no  efforts 
to  comply  with  such  directions,  the  receipt  of  a  draft  offered  by  a  depositor 
by  the  bank  is  a  fraud  on  the  depositor,  and  he  is  entitled  to  recover  the 
proceeds  of  the  draft  so  long  as  he  can  trace  them,  wherever  they  may  be 
found.— Bank  v.  Peters,  4  N.  Y.  Supp.  599,  51  Hun,  640. 

[1]  (N.  Y.  Sup.  1891)  Petitioners,  upon  being  assured  of  the  solvency  of  a 
bank,  deposited  their  money  there,  but  in  the  afternoon  of  the  same  day  the 
bank  closed  its  doors.  An  appeal  was  taken  from  an  order  directing  the 
receiver  of  said  bank  to  pay  to  petitioners  the  amount  of  their  said  deposit 
Geld,  that  the  order  should  have  been  denied  upon  the  ground  that  there 
was  no  proof  that  said  deposit  had  not  gone  into  the  general  funds  of  the 
bank  and  lost  its  identity  before  reaching  the  receiver,  and  that  petitioners 
had  failed  to  impress  a  trust  upon  the  same  in  the  receiver's  hands.— In  re 
North  River  Bank,  14  N.  Y.  Supp.  261,  00  Hun,  91. 

[m]  (Ohio  Ct.  Insolv.  1895)  A  bank  teller,  knowing  the  bank  to  be  insol- 
vent, received  from  plaintiff,  as  a  deposit,  a  package  of  money,  which  he 
put  into  a  box  by  itself,  entering  the  amount  in  plaintiff's  pass  book.  On 
the  same  day  the  bank  failed.  Geld,  that  the  title  to  the  package  of  money 
never  vested  in  the  bank,  and  that  plaintiff  could  maintain  replevin  there- 
for.—In  re  Assignment  of  Commercial  Bank,  1  Ohio  N.  P.  358;  Id.,  2  Ohio 
Dec.  304. 

[n]  (Ohio  Ct  Insolv.  1895)  A  deposit  made  in  a  bank  at  a  time  when  the 
officers  knew  that  it  was  insolvent  cannot  be  recovered  from  the  assignee 
unless  it  can  be  identified  and  traced  into  his  hands.— In  re  Commercial  Bank, 
2  Ohio  N.  P.  170. 

[o]  (Pa.  Sup.  1898)  A  bank  which,  at  the  request  of  and  as  an  accommo- 
dation to  a  trust  company,  lets  it  have  $2,000  in  $2  bills  in  exchange  for  its 
check  on  a  third  bank  for  like  amount,  when  it  is  insolvent  to  the  knowledge 
of  Its  officers,  and  on  the  last  day  its  doors  are  opened,  can.  the  check  when 
presented  in  regular  course  of  business  being  dishonored  because  of  the  as- 
signment of  the  trust  company,  recover  of  the  assignees  the  money,  iden- 
tified by  remaining  in  the  package  in  which  it  was  received.— Corn  Exchange 
Nat  Bank  v.  Solicitors'  Loan  &  Trust  Co.,  41  AtL  536,  188  Pa.  St  330,  43 
Wkly.  Notes  Cas.  184. 

[p]  (Tenn.  Sup.  1896)  Where  a  bank,  knowing  its  insolvency,  receives  from 
a  customer,  as  cash,  a  check  on  a  foreign  bank,  and  sends  the  paper  to  its 
correspondent,  who  credits  the  check  to  it  as  cash,  and  subsequently  pays 
the  proceeds  thereof  to  a  receiver  appointed  for  it  in  the  meantime,  it  is 
presumed,  in  an  action  by  the  depositor  against  the  receiver  to  recover  the 
proceeds,  that  the  correspondent  credited  the  check  to  the  bank  before  its 
failure.— Friberg  v.  Cox,  37  S.  W.  283,  97  Tenn.  550. 

[q]  (Jenn.  Sup.  1896)  The  burden  is  on  one  who  transferred  a  draft  to  e 
bank  prior  to  its  failure,  and  who  seeks  to  follow  and  reclaim  the  proceeds 
as  against  a  receiver,  to  show  that  they  were  not  received  and  mingled  with 
the  other  funds  of  the  bank  before  the  failure;  and,  where  they  were  placed 
to  its  credit  by  a  correspondent  on  the  same  day  the  receiver  was  appointed, 
in  the  absence  of  further  proof  as  to  the  exact  time  it  will  be  presumed  that 
the  credit  was  given  before  the  receiver  was  appointed.— Klepper  v.  Cox,  37 
S.  W.  284,   97  Tenn.  534,  34  L.  R.  A.  536. 

[r]  (Tenn.  Sup.  1896)  Money  received  by  a  bank,  and  entered  to  the  de- 
positor's general  credit  as  cash,  cannot  be  reclaimed,  after  the  insolvency  of 
the  bank,  on  the  ground  that  the  bank  officials  had  knowledge  of  the  insol- 
vency when  they  received  the  deposit  there  being  no  means  of  identifying 
and  separating  it  from  the  funds  on  hand  when  the  receiver  took  charge.- 
Bruner  v.  Bank,  37  S.  W.  286,  97  Tenn.  540,  34  L.  R.  A.  532. 

[s]  (Tenn.  Sup.  1896)    Where  a  check  drawn  on  another  bank  is  deposited 
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In  an  insolvent  bank  without  any  special  Instructions,  and  it  is  not  placed 
to  the  customer's  credit,  and  immediately  thereafter  the  receiving  bank  fails, 
and  the  check  goes  into  the  hands  of  the  bank  examiner  and  is  afterwards 
collected,  the  proceeds  are  the  property  of  the  customer,  and  not  of  the  bank. 
— Showalter  v.  Cox,  37  S.  W.  286,  97  Tenn.  547. 

4.  Rights  where  Funds  of  Bank  are  not  Increased  by  Deposit. 

[a]  (U.  S.  O.  C.  A.,  Tenn.,  1896)  Plaintiff  bank  sent  a  New  York  draft  to 
the  C.  Bank,  to  be  deposited  to  plaintiff's  credit;  and  the  C.  Bank,  which 
was  insolvent,  sent  the  draft  to  the  N.  Bank,  in  New  York,  to  be  deposited 
to  its  credit  The  N.  Bank  applied  the  draft  to  reduce  a  debt  due  it  by  the 
C.  Bank,  the  draft  being  paid  by  the  drawees,  after  some  delay,  under  ex- 
press directions  from  plaintiff.  Held,  that  plaintiff  was  not  entitled  to  pay- 
ment of  the  amount  of  the  draft  by  the  receiver  of  the  C.  Bank  as  a  pre- 
ferred claim,  the  amount  of  the  assets  for  distribution  among  creditors  not 
having  been  Increased  in  that  amount  by  the  deposit  of  the  draft.— Bank  v. 
Blackmore.  21  C.  C.  A.  514,  75  Fed.  771. 

lb]  (N.  J.  Gi.  1900)  Where  one  deposits  in  a  bank  the  check  of  another 
depositor  of  the  bank,  and  is  given  credit  therefor,  the  assets  of  the  bank 
are  not  thereby  Increased,  and  hence  there  can  be  no  tracing  and  reclaiming 
of  the  deposit  on  the  insolvency  of  the  bank.— Perth  Amboy  Gaslight  Co.  v. 
Middlesex  County  Bank,  45  Atl.  704. 

5.  Rights  as  against  Transferee  of  Deposit. 

[a]  (Tenn.  Ch.  App.  1897)  An  Insolvent  bank  took  a  certificate  on  a  sec- 
ond bank,  on  a  deposit  to  the  credit  of  the  holder  thereof,  when  Its  officers 
knew  It  was  insolvent,  and  a  few  hours  thereafter  it  was  closed.  Next*  day 
a  third  bank  received  said  certificate,  and  collected  it  from  the  second  bank, 
and  applied  the  amount  on  a  pre-existing  debt  due  from  the  insolvent  bank 
to  it.  Held,  that  the  third  bank  was  not  a  bona  fide  holder,  and  hence  It  was 
liable  to  the  depositor  for  the  amount  of  the  certificate.— Harris  v.  Bank,  41 

5.  W.  1084. 

[b]  (Tenn.  Ch.  App.  1897)  Title  to  a  certificate  on  one  bank  passed  to  an- 
other bank,  that  took  it  from  the  holder  as  a  deposit,  though  it  was  insol- 
vent to  the  knowledge  of  its  officers  when  it  took  the  certificate.— Harris  v. 
Bank,  41  S.  W.  1084. 

6.  Actions  to  Recover  Deposits. 

[a]  (Minn.  Sup.  1897)  Under  Laws  1895,  c.  219,  relating  to  receiving  de- 
posits in  insolvent  banks,  a  complaint  which  alleges  that  the  defendants,  as 
directors  of  an  insolvent  bank,  received  from  the  plaintiff  a  deposit  of  money 
therein,  knowing  the  bank  to  be  then  insolvent,  of  which  fact  he  was  igno- 
rant, whereby  he  lost  the  deposit,  states  a  cause  of  action.— Baxter  ▼.  Cough- 
lin,  72  N.  W.  797,  70  Minn.  1. 

[b]  (Neb.  Sup.  1897)  A  petition  seeking  to  charge  a  trust  on  property  In 
the  hands  of  the  defendant,  the  receiver  of  an  insolvent  bank,  may  allege 
that  the  bank  obtained  the  property  as  bailee,  and  at  the  same  time  charge 
that  it  was  obtained  by  fraudulent  concealment  of  insolvency,  and  relief 
may  be  granted  on  the  latter  ground,  although  the  former  be  not  proved.— 
HIggins  v.  Hayden,  73  N.  W.  280,  53  Neb.  61. 

[c]  (N.  Y.  Sup.  1887)  In  an  action  by  an  indorsee  of  a  draft  deposited 
by  defendants,  the  drawers,  with  a  banker,  the  evidence  showed  that  at  the 
time  of  the  deposit  the  banker  was,  and  for  a  long  time  had  been,  to  his 
knowledge,  utterly  Insolvent.  The,  defense  alleged  that  the  draft  was  ob- 
tained by  the  banker  by  fraudulent  misrepresentations.  Held,  that  the  court 
properly  refused  to  charge  that  defendants  must  show  that  the  banker  made 
false  representations  to  them  to  procure  the  draft;  that  they  were  In  fact 
deceived  thereby;  that  representations  made  to  the  world  were  not  sufficient; 
and  that  they  must  have  been  made  directly  to  defendants.— Printing  Co.  v. 
Loomis,  45  Hun,  93. 

[d]  (N.  Y.  Sup.  1887)  The  banker  testified  that  he  had  been  depending  upon 
financial  assistance  from  another  bank  (which  bank  also  failed),  but  that  he 
did  not  learn  of  such  failure  until  after  he  had  received  defendants'  draft, 
and  that  up  to  the  time  of  hearing  of  such  failure  he  had  no  Intention  of 
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making  an  assignment  HeW,  that  the  court  properly  refused  to  charge  that 
if  his  failure  was  caused  by  the  unexpected  failure  of  the  other  bank,  and 
he  was  ignorant  of  the  latter's  failure  when  he  received  the  draft  the  de- 
fense could  not  be  sustained.— Printing  Co.  v.  Loomis,  45  Hun,  98. 

le]  (N.  Y.  Sup.  1887)  The  banker  testified  that  one  U.,  president  of  the 
other  bank,  had  been  carrying  him,  and  had  promised  to  carry  him  through. 
Heid,  that  the  court  properly  charged  that  a  man  cannot  honestly  carry  on 
a  banking  business  upon  a  mere  promise  of  another  to  carry  him,  without 
some  security  for  the  performance  of  the  promise.— Printing  Co.  ▼.  Loomis. 
46  Hun.  93. 

[fl  (N.  Y.  Sup.  1887)  The  court  properly  refused  to  charge  that  if  the  banker 
paid  defendants  any  money  on  the  strength  of  the  draft,  and  such  money 
had  not  been  returned,  the  defense  could  not  be  sustained;  and  that,  to  the 
extent  of  such  payment,  the  draft  was  good  in  the  hands  of  any  holder. 
The  right  to  have  the  money  returned  was  personal  to  the  banker  and  his 
assignee  for  benefit  of  creditors,  and  did  not  pass  to  a  holder  of  the  draft 
who  received  it  from  a  bank,  which  obtained  it  from  the  banker  after  its 
own  failure,  and  transferred  it  to  pay  a  precedent  debt— Printing  Oo.  v. 
Loomis,  45  Hun,  93. 


(104  Fed.  380.) 

SECURITY  TRUST  OO.  v.  DENT. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    October  17,  1900.) 

No.  13«5. 

1.  jukisdtction  op  federal  courts  —  action  again8t  estate  of  decedent  — 

State  Statute. 

Gen.  St.  Minn.  1894,  §§  4509-4511,  4514,  4517,  4523,  require  all  cred- 
itors of  a  decedent  to  present  their  claims  to  the  probate  court  having 
charge  of  the  administration  of  his  estate  within  such  time,  not  less 
than  6  nor  more  than  18  months  from  the  granting  of  letters  testamen- 
tary or  of  administration,  as  that  court  shall  allow,  and  provide  that  any 
claim  on  contract  not  so  presented  shall  be  barred  forever.  Hddf  that 
such  statute  is  ineffectual  to  deprive  a  federal  court  of  jurisdiction  of  an 
action  by  a  nonresident  creditor  against  the  executor  or  administrator 
of  a  decedent  on  a  claim  against  his  estate,  and  that  the  limitation  there- 
in cannot  be  applied  to  bar  such  an  action  in  less  than  the  full  18  months 
during  which  the  probate  court  might,  in  its  discretion,  entertain  a  claim. 

2.  Executors  and  Adminibtkatobs— Discharge— Minnesota  Statutes. 

Under  the  statutes  of  Minnesota,  the  approval  by  a  probate  court  of  the 
final  settlement  of  an  administrator,  and  an  order  of  distribution  made 
thereon,  do  not  operate  to  discharge  the  administrator;  but  he  remains 
subject  to  the  orders  of  the  court  until  the  order  of  distribution  has  been 
executed  to  its  approval,  and  a  formal  order  of  discharge  entered. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Minnesota. 

.  This  action  was  brought  by  William  H.  Dent,  as  receiver  of  the  First  Na- 
tional Bank  of  Decorah,  to  recover  from  the  Security  Trust  Company,  as  ad- 
ministrator of  the  estate  of  Sumner  W.  Matteson,  deceased,  the  plaintiff  in 
error,  the  amount  which  was  alleged  to  be  due  to  the  receiver  on  five  prom- 
issory notes  executed  by  S.  W.  Matteson  in  his  lifetime,  which  became  the 
property  of  the  First  National  Bank  of  Decorah,  Iowa,  before  their  maturity. 
Four  of  the  notes  were  executed  on  April  15,  1895,  and  one  of  them  on  Oc- 
tober 19,  1894.  Two  of  the  notes  had  matured  prior  to  Matteson's  death, 
which  occurred  on  July  22,  1895.  The  remaining  three  notes  matured  prior  to 
October  15,  1895,  or  within  less  than  three  months  after  Matteson's  death. 
As  a  defense  to  aU  of  the  notes,  Matteson's  administrator  pleaded,  in  sub- 
stance, that  it  had  fully  administered  upon  Matteson's  estate,  and  had  been 
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discharged  as  administrator;  that  during  the  course  of  the  administration  the 
notes  sued  upon  had  not  been  presented  or  allowed  against  the  estate  of  the 
deceased;  and  that  the  action  was  barred  by  force  of  the  statutes  of  the 
state  of  Minnesota,  where  the  administration  proceedings  had  taken  place. 
The  case  was  submitted  to  the  trial  court  upon  an  agreed  statement  of  facts, 
from  which  we  cull  the  following,  which  are  all  that  are  deemed  material: 
Sumner  W.  Matteson  was  a  resident  and  citizen  of  the  state  of  Minnesota 
from  some  time  prior  to  January  1,  1894,  until  his  death,  and  during  that  time 
resided  at  the  city  of  St.  Paul,  in  Ramsey  county,  Minn.,  where  he  died  on 
July  22,  1895.  The  Security  Trust  Company  was  appointed  administrator  of 
Matteson's  estate,  and  duly  qualified  and  entered  upon  its  duties  as  such  ad- 
ministrator on  September  3,  1895.  On  the  same  day  the  probate  court  of 
Ramsey  county,  Minn.,  by  which  the  appointment  was  made,  ordered  that 
six  months  be  allowed  from  and  after  the  date  of  the  order  in  which  persons 
having  claims  against  the  deceased  should  file  the  same  in  the  probate  court 
for  examination  and  allowance,  or  be  forever  barred;  that  the  first  Monday 
•of  April,  1896,  at  a  general  term  of  the  court  to  be  held  at  the  court  house  in 
the  city  of  St.  Paul,  be  appointed  as  the  time  and  place  when  and  where  the 
court  would  examine  and  adjust  claims  and  demands  against  the  estate  of  the 
decedent;  and  that  notice  of  the  hearing  be  given  to  all  persons  interested 
by  publishing  the  order  in  question  once  each  week  for  three  successive  weeks 
in  a  daily  newspaper  published  at  St.  Paul,  in  the  county  of  Ramsey,  state  of 
Minnesota.  Said  order  was  afterwards  published  in  the  manner  prescribed 
by  the  order  on  September  10,  17,  and  24,  1895,  and  proof  of  such  publica- 
tion was  duly  filed.  As  administrator  the  Security  Trust  Company  took  pos- 
session of  the  assets  of  the  decedent's  estate,  and  proceeded  to  administer 
upon  them  in  the  mode  prescribed  by  law.  On  March  81,  1896,  it  filed  an  ac- 
count of  its  administration,  and  its  petition  to  have  the  same  examined  and 
allowed,  and  for  the  distribution  of  the  residue  of  the  estate  to  the  persons 
entitled  thereto.  The  court  thereupon  made  an  order  for  the  hearing  of  the 
petition,  and  notice  of  the  hearing  was  given  as  required  by  law,  and  proof 
of  such  notice  was  filed  in  due  season.  On  April  27,  1896,  the  probate  court 
examined  the  account,  and  upon  such  examination  approved  of  the  same,  and 
ordered  that  the  account  be  finally  settled  and  allowed.  It  further  ordered 
and  adjudged,  in  substance,  that  all  of  the  real  and  personal  property  of  the 
estate  which  appeared  by  the  account  to  be  in  the  administrator's  hands  be 
assigned  to  and  vested  in  the  heirs  at  law,  who  were  named  in  the  order. 
On  November  21,  1896,  the  probate  court  entertained  a  petition  for  an  order 
amending  and  correcting  its  final  decree  by  changing  the  description  of  some 
of  the  property  referred  to  therein,  and  adding  a  description  of  some  property 
that  had  been  omitted,  and,  in  accordance  with  the  prayer  of  the  petition, 
made  an  order  making  the  desired  alterations  in  the  decree.  No  order  was 
over  made  by  the  probate  court  of  Ramsey  county  discharging  Matteson's  ad- 
ministrator from  its  trust,  other  than  the  order  heretofore  mentioned,  allow- 
ing its  final  account,  and  directing  a  distribution  of  the  assets  in  its  hands. 
The  Security  Trust  Company,  as  administrator,  did  not  at  any  time  make  an 
assignment  or  transfer  of  the  decedent's  property  to  the  distributees  desig- 
nated in  the  order  of  distribution,  except  in  the  manner  following:  Within 
a  few  days  after  said  decree  had  been  made,  Charles  D.  Matteson,  who  was 
its  secretary  and  treasurer,  took  all  the  securities  and  papers  in  the  posses- 
sion of  the  Security  Trust  Company  as  administrator,  and  placed  them  In  a 
*box  or  receptacle  which  he  kept,  and  for  a  long  time  previous  had  kept,  in  the 
vaults  of  the  said  company.  On  December  23,  1896,  it  also  executed  an  as- 
signment of  one  certificate  of  stock  in  a  land  company,  which  belonged  to 
the  estate,  to  enable  the  distributees  to  obtain  another  certificate  in  lieu  there- 
of. Other  stocks  and  securities  belonging  to  the  estate,  which  the  trust  com- 
pany held  as  collateral  security  for  an  indebtedness  due  to  it  by  the  deceased 
at  the  time  of  his  death,  it  continued  to  retain  in  its  possession,  undistributed, 
and  it  still  retained  the  same  at  the  time  of  the  trial  below.  As  early  as 
September  1,  1895,  all  of  the  onlcers  and  directors  of  the  National  Bank  of 
Decorah  had  notice  of  the  death  of  said  Matteson,  and  that  he  died  at  St. 
Paul,  in  the  state  of  Minnesota;  and  as  early  as  November  1,  1895,  the  presi- 
dent of  said  bank  (it  being  then  a  going  concern)  had  knowledge  that  Matte- 
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son's  estate  was  undergoing  administration  In  the  probate  court  of  Ramsey 
county,  state  of  Minnesota.  The  receiver  of  said  bank,  who  was  appointed  on 
November  24,  1896,  did  not  have  knowledge  of  Matteson's  death,  and  that  his 
estate  was  undergoing  administration,  until  about  December  20.  1896.  Dur- 
ing the  pendency  of  the  administration  proceedings  neither  the  National  Bank 
of  Decorah,  nor  any  one  in  its  behalf,  filed  a  claim  against  the  estate  in  the 
probate  court  of  Ramsey  county,  based  upon  the  notes  in  controversy:  and 
no  action  was  brought  thereon  in  any  court  until  the  present  action  was  in- 
stituted in  the  circuit  court  of  the  United  States  for  the  district  of  Minnesota, 
which  action  was  commenced  by  the  receiver  on  January  22,  1S97. 

The  General  Statutes  of  the  State  of  Minnesota  for  the  Year  1894  contain 
the  following  provisions  with  respect  to  the  administration  of  estates: 

"Sec.  4509.  At  the  time  of  granting  letters  testamentary  or  of  administra- 
tion, the  court  shall  make  an  order  limiting  the  time  in  which  creditors  may 
present  claims  against  the  deceased  for  examination  and  allowance,  which 
shall  not  be  less  than  six  months  nor  more  than  one  year  from  the  date  of 
such  order;  said  order  shall  fix  the  time  or  times  and  place  In  which  the 
court  will  examine  and  adjust  claims  and  demands  of  all  persons  against  de- 
ceased. No  claim  or  demand  shall  be  received  after  expiration  of  the  time 
so  limited,  unless  for  good  cause  shown  the  court  may  In  its  discretion,  re- 
ceive, hear  and  allow  such  claim  upon  notice  to  the  executor  or  administrator, 
but  no  claim  shall  be  received  or  allowed  unless  presented  within  one  year 
and  six  months  from  the  time  when  notice  of  the  order  is  given,  as  provided 
in  the  next  section,  and  before  final  settlement,  and  the  allowance  or  dis- 
allowance of  any  claim  shall  have  the  same  force  and  effect  as  a  judgment  for 
or  against  the  estate.     *     *     * 

MSec.  4510.  The  order  prescribed  in  section  [4509]  shall  be  published  accord- 
ing to  law,  and  shall  be  notice  to  all  creditors  and  persons  interested. 

"Sec.  4511.  All  claims  arising  upon  contracts,  whether  the  same  be  due,  not 
due,  or  contingent,  must  be  presented  to  the  probate  court  within  the  time 
limited  In  said  order,  and  any  claim  not  so  presented  Is  barred  forever;  such 
claim  or  demand  may  be  pleaded  as  an  offset  or  counterclaim  to  an  action 
brought  by  the  executor  or  administrator.  All  claims  shall  be  itemized,  and 
verified  by  the  claimant,  his  agent  or  attorney,  stating  the  amount  due,  that 
the  same  is  just  and  true,  that  no  payments  have  been  made  thereon  which 
are  not  credited,  and  that  there  are  no  offsets  to  the  same  to  the  knowledge 
of  affiant.  If  the  claim  be  not  due,  or  be  contingent,  when  presented,  the 
particulars  of  such  claim  must  be  stated.  The  probate  court  may  require 
satisfactory  vouchers  or  proofs  to  be  produced  in  support  of  any  claim." 

"Sec.  4514.  No  action  at  law  for  the  recovery  of  money  only  shall  be  brought 
in  any  of  the  courts  of  this  state  against  any  executor,  administrator  or  guard- 
ian upon  any  claim  or  demand  which  may  be  presented  to  the  probate  court 
except  as  provided  in  this  Code.  No  claim  against  a  decedent  shall  be  a 
charge  against  or  lien  upon  his  estate  unless  presented  to  the  probate  court  as 
herein  provided  within  five  years  after  the  death  of  such  decedent:  provided, 
that  this  provision  shall  not  be  construed  as  affecting  any  lien  existing  at  the 
date  of  such  death:  provided,  further,  that  said  provision  shall  not  be  con- 
strued as  affecting  the  right  of  a  creditor  to  recover  from  the  next  of  kin, 
legatee  or  devisee  to  the  extent  of  assets  received.  This  provision  shall  be 
applicable  to  the  estate  of  persons  who  died  prior  as  well  as  to  those  who  may 
die  after  adoption  of  this  Code." 

"Sec.  4517.  Upon  the  allowance  or  disallowance  of  any  claim  the  court  shall 
make  its  order  allowing  or  disallowing  the  same.  The  order  shall  contain  the 
date  of  allowance  and  the  amount  disallowed,  and  be  attached  to  the  claim 
with  the  offsets  if  any." 

"Sec.  4523.  The  probate  court  at  the  time  of  granting  letters  testamentary 
or  of  administration,  shall  make  an  order  allowing  to  the  executor  or  adminis- 
trator a  reasonable  time,  not  exceeding  one  year  and  six  months,  for  the  set- 
tlement of  the  estate." 

On  the  foregoing  statement  of  facts  the  trial  court  rendered  a  judgment  in 
favor  of  the  receiver  and  against  Matteson's  administrator  for  the  sum  of 
$13,535.06,  including  costs,  to  reverse  which  the  present  writ  of  error  was 
brought. 
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Edmund  S.  Durment  (Albert  R.  Moore,  on  the  brief),  for  plaintiff 
in  error. 

Edward  C.  Stringer  (McNeil  V.  Seymour,  on  the  brief),  for  defend- 
ant in  error. . 

Before  CALDWELL,  SANBORN,  and  THAYER,  Circuit  Judges. 

THAYER,  Circuit  Judge,  after  stating  the  case  as  above,  deliv- 
ered the  opinion  of  the  court. 

From  the  foregoing  statement  it  will  be  observed  that  the  present 
action  against  the  administrator  of  S.  W.  Matteson  to  recover  a  judg- 
ment on  the  notes  executed  by  him  in  his  lifetime  was  not  brought 
until  after  the  expiration  of  the  six  months  limited  by  the  order  of 
the  probate  court  of  Ramsey  county,  Minn.,  for  the  filing,  examina- 
tion, and  allowance  of  claims  against  Matteson's  estate,  nor  until 
after  the  examination  and  allowance  of  the  administrator's  final  ac- 
count. It  is  accordingly  contended  in  behalf  of  the  administrator 
that  by  virtue  of  sections  4509  and  4511  of  the  Minnesota  Statutes, 
heretofore  quoted,  the  right  to  a  judgment  on  the  notes  in  contro- 
versy was  forever  barred,  although  they  were  owned  by  a  nonres- 
ident of  the  state,  and  a  recovery  was  sought  in  the  federal  court. 
This  contention  raises  the  principal  question  that  we  are  called  upon 
to  consider  and  determine. 

By  reference  to  the  aforesaid  sections  of  the  Minnesota  Statutes, 
it  will  be  observed  that  the  several  probate  courts  of  that  state  have 
been  vested  with  the  power  to  determine  for  what  period  of  time 
the  creditors  of  a  deceased  person  whose  estate  is  undergoing  ad- 
ministration therein  shall  be  given  an  opportunity  to  establish  their 
demands  against  the  estate;  the  only  limitation  upon  that  power 
being  that  the  time  granted  shall  not  be  less  than  6  months,  nor 
more  than  18  months.  In  the  first  instance  it  seems  that  they  can- 
not allow  more  than  1  year  for  the  establishment  of  demands,  but, 
for  cause  shown,  which  they  deem  adequate,  they  may  audit  and 
allow  claims  within  18  months  from  the  date  of  the  original  order 
fixing  the  period  for  allowance,  and  before  a  final  settlement.  It  is 
furthermore  manifest  that  the  local  administration  law  was  framed 
with  a  view  of  requiring  all  demands  against  the  estates  of  dece- 
dents to  be  established  in  the  local  probate  courts,  and  not  elsewhere, 
since  section  4509  directs  those  courts  to  make  an  order  fixing  the 
time  and  place  when  they  will  examine  and  adjust  claims  and  de- 
mands of  all  persons  against  the  deceased,  and  section  4511  declares 
that  all  claims  arising  upon  contracts  "must  be  presented  to  the 
probate  court  within  the  time  limited  in  said  order,"  and  that  any 
claim  not  thus  presented  is  barred  forever.  Moreover,  section  4514 
declares  that  "no  action  at  law  for  the  recovery  of  money  only  shall 
be  brought  in  any  of  the  courts  of  this  state  against  any  executor, 
administrator  or  guardian  upon  any  claim  or  demand  which  may  be 
presented  to  the  probate  court,  except  as  provided  in  this  Code."  In 
some  states  the  administration  laws  provide,  in  substance,  that  the 
commencement  of  a  suit  in  any  court,  state  or  federal,  against  an 
administrator  or  executor  to  establish  a  demand  against  a  decedent, 
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ahall  be  deemed  the  lawful  exhibition  of  the  demand  from  the  time 
process  is  served,  and  that,  if  such  an  action  is  instituted  within  a 
certain  period  after  the  administrator  or  executor  gives  notice  of 
his  appointment  or  files  his  bond,  the  judgment  eventually  recovered 
in  such  action  shall  be  entitled  to  payment  out  of  the  assets  of  the 
estate  in  the  administrator's  hands.  Gen.  St.  Mo.  1889,  §§  184-186, 
both  inclusive;  Sand.  &  H.  Dig.  Laws  Ark.  §§  109-112,  both  inclu- 
sive; Gen.  St.  Kan.  1889,  §  2890;  Mills'  Ann.  St.  Colo.  §  4792.  The 
administration  law  of  the  state  of  Minnesota  contains  no  similar 
provisions,  but  plainly  requires  all  creditors,  whether  domestic  or 
nonresident,  to  file  such  demands  as  they  may  have  against  the  es- 
tate of  a  decedent  in  the  appropriate  probate  court  within  such  pe- 
riod, not  less  than  6  nor  more  than  18  months,  as  it  may  see  fit  to 
grant,  and  to  prosecute  them  to  judgment  in  that  court,  or  else  be 
barred  of  the  right  of  recovery.  It  is  well  settled  by  repeated  ad- 
judications that  a  foreign  creditor  may  establish  his  debt  in  the 
courts  of  the  United  States  against  the  personal  representative  of  a 
decedent,  notwithstanding  the  fact  that  the  laws  of  the  state  rel- 
ative to  the  administration  and  settlement  of  decedents'  estates  do 
in  terms  limit  the  right  to  establish  such  demands  to  a  proceeding 
in  the  probate  courts  of  the  state.  President,  etc.,  v.  Vaiden,  18 
How.  503,  507,  15  L.  Ed.  472;  Green's  Adm'x  v.  Creighton,  23  How. 
90,  107,  108,  16  L.  Ed.  419;  Suydam  v.  Broadnax,  14  Pet.  67,  10  L. 
Ed.  357.  This  is  but  another  form  of  saying  that  no  state  legisla- 
ture can  deprive  the  federal  courts  sitting  therein  of  a  jurisdiction 
which  is  vested  in  them  by  the  constitution  and  laws  of  the  United 
States.  It  follows,  of  course,  that,  in  so  far  as  the  administration 
law  of  the  state  of  Minnesota  attempts  to  compel  citizens  of  other 
states  to  establish  demands  against  the  estates  of  decedents  by  a 
proceeding  in  the  probate  court  of  the  state,  it  is  ineffectual  to  ac- 
complish that  object.  It  is  said,  however,  that,  although  the  statute 
in  question  may  be  ineffectual  to  compel  nonresident  creditors  to 
submit  their  demands  to  the  appropriate  probate  court  for  allow- 
ance, yet,  as  a  statute  of  limitations,  it  should  be  given  effect  to 
prevent  the  establishment  of  a  demand  in  the  federal  court  of  the 
state  after  such  lapse  of  time  that  it  cannot  be  established  in  the 
probate  court.  The  vice  of  this  argument,  as  applied  to  the  case  in 
hand,  consists  in  the  fact  that  the  legislature  of  the  state  of  Minne- 
sota has  not  undertaken  to  bar  any  claim  against  a  decedent's  es- 
tate, absolutely,  until  after  the  lapse  of  18  months  from  the  date  of 
the  order  fixing  the  period  of  allowance,  and  in  the  case  at  bar  that 
period  had  not  expired  when  the  action  was  commenced,  to  wit,  on 
January  22,  1897.  It  is  true  that  section  4509,  when  conferring  the 
discretionary  power  to  allow  claims  within  18  months,  imposes  the 
limitation  that  they  shall  be  allowed  "before  final  settlement";  and 
it  is  also  true  that  the  final  account  of  Matteson's  administrator  had 
been  submitted  to  and  approved  by  the  probate  court  before  this  ac- 
tion was  commenced.  But  it  must  be  borne  in  mind  that  the  ad- 
ministration law  (section  4523,  supra)  confers  upon  the  probate  court 
the  power  to  determine  when  the  final  settlement  of  an  estate  shall 
be  made,  and  to  allow  as  much  as  1  year  and  6  months  for  that  pur- 
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pose.  We  think  that  the  federal  -court  must  be  conceded  the  same 
power,  as  respects  the  claim  of  a  nonresident  creditor,  to  allow  it 
within  18  months,  which  is  conferred  upon  the  probate  courts  of 
the  state;  and  we  are  furthermore  of  opinion  that  the  right  of  a 
nonresident  creditor  to  sue  for  the  establishment  of  his  demand  in 
the  federal  court  cannot  be  made  to  depend  on  the  length  of  time 
that  the  probate  court  happens  to  allow  for  making  a  final  settle- 
ment. If  the  federal  court  gives  effect  to  laws  limiting  the  period 
for  establishing  claims  in  the  probate  courts  of  the  state  which  differ 
essentially  from  the  general  statute  of  limitations,  it  should  only  be 
required  to  apply  the  absolute  bar  arising  from  lapse  of  time  which 
the  legislature  has  erected.  There  is  much  reason,  perhaps,  for 
saying  that  citizens  of  other  states  ought  not  to  be  allowed  to  main- 
tain an  action  in  the  federal  court  against  a  local  administrator  or 
executor  after  the  expiration  of  a  period  when,  by  the  express  com- 
mand of  the  legislature,  no  such  action  can  be  maintained  in  the 
local  courts,  provided  the  period  fixed  by  the  legislature  is  reason- 
able; but  the  right  of  a  nonresident  creditor  to  bring  his  action  in 
the  national  courts  ought  not  to  be  conditioned  or  made  to  depend 
upon  the  time  that  a  local  court  chances  to  approve  a  final  settle- 
ment, when  the  time  of  such  approval  rests  in  its  discretion,  and  is 
largely  a  matter  of  convenience.  For  these  reasons,  we  conclude 
that  the  case  in  hand — the  same  having  been  brought  within  less 
than  18  months  after  the  order  fixing  the  period  for  the  allowance 
of  claims  was  made — was  lawfully  entertained  by  the  trial  court. 

Another  claim  which  is  interposed  by  the  administrator  as  a  de- 
fense to  this  action  is  that  the  approval  of  its  final  account  and  the 
order  of  distribution  made  thereon  by  the  probate  court  on  April 
27,  1896,  closed  the  administration,  and  operated,  without  more,  as 
a  discharge  of  the  administrator,  so  that  there  was  in  point  of  fact 
no  administrator  when  the  suit  at  bar  was  instituted.  This  view 
evidently  was  not  entertained  by  the  probate  court  by  which  the 
administrator  was  appointed,  since  the  record  discloses  that  that 
court  as  late  as  November  21,  1896,  entertained  a  petition  on  the 
part  of  the  administrator,  and  at  its  instance  made  an  order  founded 
thereon  by  which  the  decree  of  April  27, 1896,  was  amended  and  cor- 
rected in  important  respects.  It  is  manifest  that  the  probate  court 
acted  upon  the  theory  that  it  had  not  lost  jurisdiction  over  the 
administrator;  that  it  was  still  subject  to  its  orders  as  to  all  mat- 
ters pertaining  to  the  estate,  and  would  remain  so  until  it  had  fully 
executed  its  decree,  and  was  formally  discharged  as  administrator 
by  an  order  made  to  that  effect.  And  this  assumption  on  which  the 
probate  court  appears  to  have  acted,  in  our  opinion,  was  entirely 
correct.  The  order  of  distribution  that  was  made  on  April  27,  1896, 
required  certain  acts  to  be  done  and  performed  by  the  trust  com- 
pany in  its  capacity  as  administrator;  and  until  they  had  been  done 
and  performed,  and  the  court  had  approved  of  the  administrator's 
acts  in  that  behalf,  it  was  clearly  subject  to  the  orders  of  the  pro- 
bate court,  and  its  functions  as  administrator  had  not  ceased.  The 
view  contended  for  by  the  administrator  is  entirely  untenable,  since 
it  would  deny  to  the  probate  courts  of  the  state  the  right  to  enforce 
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such  orders  relative  to  the  distribution  of  estates  as  they  may  see 
fit  to  make,  leaving  administrators,  when  final  settlements  are  ap- 
proved, in  full  possession  of  all  the  property  then  in  their  hands,  and 
at  liberty  to  deal  with  it  as  they  please  until  they  are  called  to  ac- 
count by  some  other  tribunal  than  that  from  which  they  originally 
derived  their  authority.  We  are  satisfied,  therefore,  that  under  the 
laws  of  the  state  of  Minnesota  the  approval  of  a  final  settlement 
and  an  order  of  distribution  made  thereon,  does  not  operate  forth- 
with to  discharge  the  administrator,  but  that  its  effect  is  to  give  the 
distributees  a  right  to  the  possession  of  the  property  that  has  been 
assigned  to  them,  and  a  right  to  invoke  the  power  of  the  probate 
court,  as  against  the  administrator,  to  compel  obedience  to  its  or- 
ders. Finding  no  error  in  the  record,  the  judgment  below  is  ac- 
cordingly affirmed. 

SANBORN,  Circuit  Judge.  I  concur  in  the  judgment  in  this 
case  for  the  reasons  stated  in  the  opinion  of  the  court,  and  for  the 
further  reason  that  creditors,  heirs,  and  legatees  who  are  citizens  of 
other  states  are  not  deprived  of  their  right  to  maintain  and  try  their 
suits  in  the  federal  courts  against  administrators,  executors,  and  all 
other  parties  who  are  citizens  of  the  state  of  the  decedent,  nor  are 
they  barred  of  their  original  rights  to  maintain  and  to  try  these  suits 
in  the  federal  courts,  by  their  failure  to  present  their  claims  to  the 
state  courts  as  provided  by  the  administration  statutes  of  the  states. 
Suydam  v.  Broadnax,  14  Pet.  67,  74,  10  L.  Ed.  357;  President,  etc., 
v.  Vaiden,  18  How.  503,  507,  15  L.  Ed.  472;  Borer  v.  Chapman,  119 
U.  S.  587-589,  7  Sup.  Ct.  342,  30  L.  Ed.  532;  Lawrence  v.  Nel- 
son, 143  U.  S.  215,  224,  12  Sup.  Ct.  440,  36  L.  Ed.  130;  Pavne  v. 
Hook,  7  Wall.  425,  430,  19  L.  Ed.  260;  Arrowsmith  v.  Gleason,  129 
U.  S.  86,  98,  9  Sup.  Ct.  237,  32  L.  Ed.  630;  Johnson  v.  Waters,  111 
U.  S.  640,  667,  4  Sup.  Ct.  619,  28  L.  Ed.  547;  Hayes  v.  Pratt,  147 
U.  S.  557,  570,  13  Sup.  Ct.  503,  37  L.  Ed.  279;  Bvers  v.  McAulev, 
149  U.  S.  608,  621,  13  Sup.  Ct.  906,  37  L.  Ed.  867;  Hvde  v.  Stone, 
20  How.  170,  175,  15  L.  Ed.  874;  Hess  v.  Reynolds,  113  U.  S.  73, 
76,  5  Sup.  Ct.  377,  28  L.  Ed.  927. 


(104  Fed.  387.) 

PITT  et  al.  ^  RODGERS. 

(Circuit  Court  of  Appeals.  Ninth  Circuit.     October  9,  1900.) 

No.  572. 

Federal  and  State  Courts— Priority  op  Jurisdiction— Lis  Pendens  tthdsr 
Nevada  Statute. 

Under  the  statute  of  Nevada  (Cutting's  Comp.  Laws,  par.  3122)  which 
requires  the  filing  of  a  notice  of  lis  pendens  with  the  county  recorder  in 
order  to  charge  subsequent  purchasers  with  constructive  notice  of  the 
pendency  of  an  action  affecting  the  title  or  possession  of  real  property,  a 
purchaser  of  land  without  knowledge  or  actual  notice  of  a  suit  then  pend- 
ing in  a  state  court  between  his  grantor  and  others  involving  water  rights 
in  connection  with  such  land,  and  in  which   no  notice  of  lis  peivtens 
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was  filed,  Is  not  affected  by  such  suit,  and  the  institution  by  him  of 
a  suit  in  a  federal  court  to  determine  his  water  rights,  and  the  service 
of  process  and  an  injunction  therein  upon  the  defendants,  who  are  also 
the  adverse  parties  in  the  action  in  the  state  court,  vests  the  federal 
court  with  priority  of  jurisdiction  over  the  subject-matter  and  the  par- 
ties, and  it  may  properly  protect  such  jurisdiction  by  an  injunction  re- 
straining the  defendants  from  further  prosecuting  the  suit  in  the  state 
court,  to  which,  subsequent  to  the  service  of  process  upon  them,  they 
have  made  the  complainant  a  party. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Nevada. 

J.  W.  Dorsey  and  R.  R.  Bigelow,  for  appellants. 

Charles  W.  Slack  and  A.  E.  Cheney,  for  appellee. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  DE  HAVEN, 
District  Judge. 

DE  HAVEN,  District  Judge.  This  is  an  appeal  from  an  order 
of  the  circuit  court  of  the  United  States  for  the  district  of  Nevada 
(96  Fed.  668)  restraining  W.  C.  Pitt,  J.  T.  Hauskins,  and  L.  L.  Downs 
from  further  proceeding  against  Arthur  Rodgers,  the  complainant  in 
this  action,  upon  an  amended  and  supplemental  answer  filed  by 
them  "in  a  certain  action  pending  in  the  district  court,  Fifth  judi- 
cial district  of  the  state  of  Nevada,  in  and  for  the  county  of  Hum- 
holdt,  wherein  J.  R.  Thies,  P.  N.  Marker,  and  H.  C.  Marker  are 
plaintiffs,  and  the  said  W.  C.  Pitt,  J.  T.  Hauskins,  and  L.  L.  Downs 
are  defendants."  The  appellants  insist  that  the  facts  stated  in  the 
petition  for  injunction  are  not  sufficient  to  justify  the  action  of 
the  circuit  court  in  making  the  order  appealed  from,  and  this  is 
the  only  question  presented  by  the  appeal.  The  allegations  of  the 
petition  for  injunction  were  very  carefully  stated  by  Judge  Hawley, 
then  presiding  in  the  circuit  court,  in  his  opinion  overruling  the  de- 
murrer and  exceptions  to  the  petition,  and  from  that  opinion  we 
quote  as  follows: 

"The  material  facts  presented  in  the  petition  may  be  briefly  stated  in  their 
chronological  order  as  follows:  On  November  30,  1892,  there  was  filed  in  the 
state  court  a  complaint  in  a  suit  wherein  J.  H.  Thies,  P.  N.  Marker,  and  H.  C. 
Marker  were  plaintiffs,  and  W.  C.  Pitt,  J.  T.  Hauskins,  and  L.  L.  Downs 
were  defendants,  praying  for  a  decree  adjudging  to  the  plaintiffs  therein  the 
first  and  unrestricted  right  to  the  use  of  the  flow  of  the  waters  of  the  Hum- 
boldt river,  four  hundred  and  four  cubic  feet  per  second,  for  the  purpose  of 
irrigating  the  lands  of  the  plaintiffs,  the  watering  of  their  stock,  and  for  their 
domestic  purposes,  etc.  On  March  7,  1893,  the  defendants  Pitt  and  Hauskins 
filed  their  answer,  denying  many  of  the  averments  in  said  complaint,  and, 
among  other  things,  alleged  that  the  plaintiffs  were  jointly  entitled,  as  prior 
appropriators,  to  the  use  of  only  four  hundred  and  thirty-five  inches  of  water, 
as  against  the  defendants.  No  injunction  was  ever  issued  in  said  suit.  No 
trial  of  the  case  was  ever  had.  No  proceedings  were  ever  taken  after  the 
filing  of  the  answer  until  July,  1898,  as  hereinafter  mentioned.  On  November 
13,  1895,  complainant  Arthur  Rodgers  acquired  the  interests  and  became  the 
owner  of  all  the  lands,  water,  and  water  rights  theretofore  belonging  to  and 
owned  by  the  said  P.  N.  Marker  and  II.  C.  Marker,  mentioned  and  described 
in  the  suit  commenced  in  the  state  court.  On  May  2,  1898,  Arthur  Rodgers 
filed  In  this  court  his  bill  of  complaint  against  W.  C.  Pitt  and  the  other  defend- 
ants herein  mentioned,  wherein  he  prays  that  the  claim  of  said  defendants  to 
have,  divert,  or  use  the  water  of  the  Humboldt  river  be  adjudged  and  decreed 
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to  be  Invalid  as  against  him,  and  that  their  rights  thereto  be  adjudged  and  de- 
creed subordinate  and  inferior  to  his  rights  to  have  and  use  the  quantity  of 
water  mentioned  in  the  bill,  whenever  the  same  is  necessary  for  the  irrigation 
of  his  land,  and  for  watering  his  stock,  and  for  domestic  use.  Upon  proceed- 
ings regularly  had  therein,  this  court  issued  a  temporary  injunction  restraining 
the  defendants,  and  each  of  them,  from  diverting,  or  in  any  manner  using,  the 
waters  of  Humboldt  river  so  as  to  prevent  three  thousand  five  hundred  inches 
thereof,  measured  under  a  four-inch  pressure,  from  flowing  in  the  bed  of  the 
river  to  the  head  of  the  complainant's  ditch  during  the  irrigation  season.  &► 
Fed.  420,  424.  This  cause  is  still  pending,  and  the  injunction  is  still  in  fall 
force  and  effect.  The  defendants  W.  C.  Pitt  and  J.  T.  Hauskins  are  the  same 
persons  as  were  the  defendants  In  the  suit  in  the  state  court.  The  lands, 
water,  and  water  rights  mentioned  and  described  in  the  complaint  in  the 
state  court  are  the  same  as  described  and  mentioned  in  the  bill  of  complaint 
filed  in  this  court.  The  parties  to  the  respective  suits  are  not  identical.  On 
July  16,  1898,  the  defendants  moved  the  state  court  for  leave  to  file  an  amended 
answer  in  the  suit  therein  pending,  and  were  by  the  court  allowed  so  to  do. 
This  Is  designated  as  an  'amended  answer*  and  'amended  and  supplemental 
answer.'  In  this  answer  defendants  in  the  suit  petitioned  the  court  for 
affirmative  relief  therein  against  the  complainant  Rodgers  and  against  J.  H. 
Thies  and  L.  M.  Carpenter,  who  were  co-tenants  with  complainant  in  a  ditch 
which  supplied  him  and  them  with  water  to  irrigate  their  respective  lands 
from  Humboldt  river,  and  this  part  of  the  pleadings  is  variously  designated 
as  a  'counterclaim*  and  'cross  complaint'  and  a  'cross  bill.'  Complainant  was 
thereafter  duly  served  with  process  from  the  state  court,  and  divers  prelimi- 
nary motions  and  proceedings  have  been  taken  therein." 

It  is  further  alleged  in  the  petition  that  a  writ  of  subpoena  was 
issued  in  the  action  in  the  United  States  circuit  court,  and  duly 
served  upon  appellants,  defendants  therein,  prior  to  June  27,  1898, 
and  that  the  complainant  did  not  have,  at  the  date  of  his  purchase 
of  the  water  and  water-rights  described  in  the  bill  of  complaint, 
nor  at  the  date  of  the  filing  of  the  bill  of  complaint  in  the  action 
in  the  United  States  circuit  court  on  May  2,  1898,  any  knowledge 
or  actual  notice  of  the  pendency  of  the  prior  action  in  the  state 
court  in  which  his  grantors  and  J.  H.  Thies  were  plaintiffs  and  the 
appellants  herein  were  defendants. 

1.  It  will  be  noticed  from  the  foregoing  statement  of  facts  that 
when  the  complainant  Rodgers  purchased  the  property  which  is 
now  the  subject  of  controversy  between  him  and  the  appellants  in 
the  action  in  the  United  States  circuit  court  the  question  of  title 
to  that  property  was  in  litigation  between  his  grantors  and  these 
appellants  in  the  action  of  Thies  and  others  against  Pitt  and  oth- 
ers, then  and  still  pending  in  the  district  court,  Fifth  judicial  dis- 
trict, of  the  state  of  Nevada,  and  that  court  had  acquired  jurisdic- 
tion over  the  grantors  of  complainant  and  the  appellants  herein, 
and  was  thus  vested  with  jurisdiction  to  determine,  as  between  the 
grantors  of  the  complainant  and  the  appellants,  all  questions  relat- 
ing to  the  ownership  of  such  property;  and  the  court  also  had  power 
to  order  other  parties  brought  in,  if  deemed  by  it  necessary  to  a 
complete  determination  of  the  controversy.  In  the  exercise  of  this 
power  by  the  state  court,  and  upon  application  of  the  appellants 
herein,  the  complainant  Rodgers  was  subsequently  brought  in  as 
a  party  to  the  action  in  the  state  court;  but  before  this  was  done 
he  had  commenced  the  action  against  the  appellants  in  the  United 
States  circuit  court  for  the  district  of  Nevada,  and  that  court  had 
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acquired  jurisdiction  over  all  the  parties  thereto  by  the  service  of 
its  process.  After  the  complainant  had  been  made  a  party  to  the 
action  in  the  state  court,  the  United  States  circuit  court  made  the 
order  appealed  from,  restraining  the  appellants  from  further  pro- 
ceeding against  the  complainant  in  the  action  pending  in  the  state 
court.  It  is  the  settled  rule  of  law  that,  as  between  two  courts 
having  concurrent  jurisdiction  of  the  subject  of  an  action,  the  court 
which  first  obtains  jurisdiction  of  the  controversy  has  the  right  to 
proceed  to  its  final  determination  without  interference  from  the 
other.  Taylor  v.  Taintor,  16  Wall.  370,  21  L.  Ed.  287;  Schuehle  v. 
Keiman,  86  N.  Y.  270;  Stearns  v.  Stearns,  16  Mass.  171;  Bell  v. 
Trust  Co.,  1  Biss.  260,  Fed.  Cas.  No.  1,260;  Union  Mut.  Life  Ins. 
Co.  v.  University  of  Chicago  (C.  C.)  6  Fed.  443;  Gamble  v.  City  of 
San  Diego  (C.  C.)  79  Fed.  487.  The  question,  then,  which  is  pre- 
sented by  the  record  before  us,  is  simply  this:  Did  the  United  States 
circuit  court  or  the  state  court  first  acquire  jurisdiction  to  finally 
determine,  as  between  the  complainant  and  the  appellants,  the  ques- 
tion of  title  to  the  water  and  water  rights  in  litigation  between 
them?  In  the  consideration  of  this  question  we  start  with  the  prop- 
osition that  the  action  in  the  state  court  was  a  personal  action,  and 
any  judgment  therein  could  only  bind  those  actually  or  constructively 
parties  thereto;  that  is,  parties  and  those  claiming  under  a  party  by 
purchase  made  after  judgment,  or  during  the  progress  of  the  liti- 
gation, with  actual  or  constructive  notice  of  the  pandency  of  the 
action.  The  fact,  therefore,  that  the  state  court  had,  at  the  date  of 
complainant's  purchase  of  the  water  and  water  rights  in  contro- 
versy, obtained  jurisdiction  to  determine  the  title  thereto  as  be- 
tween the  appellants  and  the  grantors  of  complainant,  did  not  of 
itself  give  to  that  court  jurisdiction  to  proceed  in  the  action  pend- 
ing therein  and  render  a  judgment  which  would  bind  the  complain- 
ant, unless,  at  the  time  of  such  purchase,  he  had  actual  or  con- 
structive notice  of  the  pendency  of  that  action.  Now,  it  is  alleged 
in  the  petition  for  injunction  that  the  complainant,  when  he  pur- 
chased, and  also  when  he  subsequently  filed  his  bill  of  complaint 
in  the  United  States  circuit  court,  "had  no  knowledge  and  no  actual 
notice"  of  the  prior  action  pending  in  the  state  court  between  his^ 
grantors  and  the  appellants.  This  allegation,  not  having  been  de- 
nied, must  be  taken  as  true.  Unless,  therefore,  the  complainant  had 
constructive  notice  of  the  pendency  of  the  action  in  the  state  court 
at  the  date  of  his  purchase,  and  by  reason  thereof  acquired  only 
the  rights  of  a  purchaser  pendente  lite  at  common  law,  it  must  fol- 
low that  the  state  court  did  not,  prior  to  the  time  he  was  actually 
made  a  party  to  that  action  and  served  with  its  process,  obtain  any 
jurisdiction  to  render  a  judgment  affecting  his  title  to  the  property 
purchased  by  him.  At  common  law  a  purchaser  of  real  property 
involved  in  a  pending  action  took  the  same  subject  to  the  result 
of  the  litigation  to  which  his  vendor  was  party,  and  was  bound  by 
whatever  judgment  the  court  might  render  in  respect  to  his  ven- 
dor's title.  The  mere  pendency  of  the  action  after  service  of  pro- 
cess was,  under  this  law,  deemed  sufficient  to  charge  the  purchaser 
pendente  lite  with  constructive  notice  of  the  litigation.    But  this^ 
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rule  has  been  modified  by  statute  in  the  state  of  Nevada,  and  it 
is  to  that  statute  we  must  look  for  the  purpose  of  ascertaining 
whether,  at  the  date  of  the  complainant's  purchase,  the  steps  already 
taken  in  the  action  in  the  state  court  were  such  as  to  charge  him  with 
constructive  notice  of  the  pendency  of  that  action,  and  thus  give  to 
that  court  authority  to  render  a  judgment  which  would  bind  him  upon 
the  question  of  the  title  of  his  grantors  to  the  property  in  contro- 
versy. The  statute  referred  to  is  found  in  paragraph  3122  of  Cut- 
ting's Compiled  Laws  of  Nevada,  and  it  is  as  follows: 

"Sec.  27.  In  an  action  for  the  foreclosure  of  a  mortgage  upon  real  property,' 
or  affecting  the  title  or  possession  of  real  property,  the  plaintiff,  at  the  time 
of  filing  the  complaint,  and  the  defendant,  at  the  time  of  filing  his  answer, 
when  affirmative  relief  is  claimed  in  such  answer,  or  at  any  time  afterwards, 
may  file  with  the  recorder  of  the  county  in  which  the  property,  or  some  part 
thereof,  is  situated,  a  notice  of  the  pendency  of  the  action,  containing  the 
names  of  the  parties,  the  object  of  the  action,  and  a  description  of  the  prop- 
erty, in  that  county  affected  thereby,  and  the  defendant  may  also  In  such 
notice  state  the  nature  and  extent  of  the  relief  claimed  In  the  answer.  From 
the  time  of  filing,  only,  shall  the  pendency  of  the  action  be  constructive  notice 
to  a  purchaser  or  incumbrancer  of  the  property  affected  thereby." 

Under  this  statute  purchasers  are  not  charged  with  constructive 
notice  of  the  pendency  of  an  action  affecting  the  title  to  real  estate, 
unless  at  the  date  of  their  purchase  there  is  on  file  with  the  re- 
corder of  the  county  in  which  the  property  is  situated  a  notice  of 
the  pendency  of  such  action.     The  record  does  not  disclose  whether 
or  not,  at  the  date  of  complainant's  purchase,  there  was  on  file  with 
the  recorder  of  the  proper  county  a  notice  of  the  pendency  of  the 
action  in  the  state  court.    There  is  certainly  no  presumption  that 
such  a  notice  was  on  file  at  that  date.    Head  v.  Fordyce,  17  Cal. 
149.     If  such  was  the  fact,  the  burden  was  upon  the  appellants  to 
show  it.     Our  conclusion  is  that  it  must  be  held,  upon  the  record 
before  us,  that  the  complainant  had  neither  actual  nor  constructive 
notice  of  the  pendency  of  the  action  in  the  state  court  at  the  date 
of  his  purchase,  and  his  rights  were  unaffected  by  such  action.    It 
follows  from  this  view  that,  as  the  complainant,  Rodgers,  was  a 
nonresident  of  the  state  of  Nevada,  he  had  the  right,   notwith- 
standing the  pendency  of  the  action  in  the  state  court,  to  invoke 
the  jurisdiction  of  the  United  States  circuit  court  for  the  purpose 
of  obtaining  a  SpdiYwii  determination  of  the  validity  of  his  title  to 
the  property  purchased  by  him;  and,  the  United  States  circuit  court 
having  obtained  in  such  action  jurisdiction  over  the  appellants  be- 
fore the  complainant  was  made  a  party  to  the  action  in  the  Btate 
court,  it  had  the  right  to  proceed  to  a  final  determination  of  the 
controversy  between  the  parties,  and  in  the  exercise  of  that  juris- 
diction properly  enjoined  the  appellants  from  further  proceeding 
against  the  complainant  in  the  action  pending  in  the  state  court. 
French  v.  Hay,  22  Wall.  250,  22  L.  Ed.  857;  Insurance  Co.  v.  Howell, 
24  N.  J.  Eq.  239.     The  order  is  affirmed. 
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(104  Fed.  409.) 
MORRIS  &  WHITEHEAD  v.  EAST  SIDE  RY.  CO.  et  aL 

MAXWELL  v.  SAME. 

(Circuit  Court  of  Appeals,  Ninth  Circuit.     October  1,  1900.) 

No.  562. 

1.  Pledges— Validity  of  Sale— Fraud  and  Collusion. 

A  pledgee  of  the  bonds  of  a  street-railroad  company,  securing  note* 
given  by  the  owners  of  the  stock  of  the  company  amounting  to  something 
more  than  half  the  face  value  of  such  bonds,  sold  the  same  at  public 
sale,  after  due  notice  to  all  parties  interested;  the  makers  of  the  notes 
and  the  company  having  become  insolvent  and  made  default  in  the  pay- 
ment of  Interest.  At  the  sale  tne  bonds  were  purchased  by  a  bank, 
which  had  acquired  other  claims  against  the  company,  for  about  $5,000 
less  than  the  amount  due  on  the  notes  secured.  This  sum  the  bank  also 
paid,  taking  an  assignment  of  the  notes.  By  a  previous  arrangement, 
the  bank,  which  was  of  good  financial  standing,  borrowed  from  the 
pledgee  something  over  90  per  cent,  of  the  amount  it  paid  for  the  bonds, 
giving  its  own  note  therefor,  secured  by  a  pledge  of  the  same  bonds.  The 
direct  testimony  of  the  parties  showed  without  contradiction  that  the 
pledgee  had  no  interest,  direct  or  indirect,  in  the  purchase  of  the  bonds 
at  the  sale,  and  that  its  only  purpose  in  assisting  the  purchaser  by  a  loan 
was  to  obtain  part  payment  of  its  debt,  and  the  substitution  of  a  solvent 
for  an  insolvent  debtor  for  the  remainder.  Held  that,  in  view  of  such 
evidence,  the  facts  were  not  sufficient  to  impeach  the  good  faith  of  the 
sale,  and  to  warrant  the  court,  in  a  suit  to  foreclose  the  mortgage  secur- 
ing the  bonds,  in  disregarding  it  as  fraudulent,  and  limiting  the  recov- 
ery to  the  amount  of  the  original  debt,  to  which  such  bonds  were  col- 
lateral. 

2.  Same— Conditions  op  Sale. 

The  delivery  by  a  corporation  of  its  bonds  to  a  third  person  for  the 
express  purpose  of  enabling  him  to  pledge  the  same  as  security  for  a 
loan  to  be  obtained  for  the  benefit  of  the  corporation  carries  with  it  im- 
plied authority  to  make  the  hypothecation  on  the  terms  usual  in  such 
cases  as  to  the  manner  of  selling  the  bonds  in  case  of  default  in  payment 
of  the  debt. 
8.  Same— Law  Governing. 

Where  bonds  are  pledged  in  another  state  from  that  in  which  the  debt- 
or resides  to  secure  notes  there  payable,  the  law  of  such  state  governs  as 
to  the  sale  of  the  security. 
4  8ame— Mutual  Mistake. 

A  mutual  mistake  by  which  bonds  separately  pledged  to  secure  two 
different  notes  to  the  same  creditor  are  applied  in  each  case  to  the  wrong^ 
note  is  immaterial,  and  does  not  affect  the  validity  of  the  pledges,  where, 
on  a  sale  of  the  bonds,  those  constituting  the  separate  pledges  do  not 
in  either  case  realize  enough  to  pay  the  smaller  note. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Oregon. 
For  former  opinion,  see  95  Fed.  13. 

Ralph  E.  Moody,  Cotton,  Teal  &  Minor,  and  W.  S.  Goodfellow, 
for  appellants. 

Zera  Snow  and  W.  A.  Cleland,  for  appellees. 

Kef  ore  GILBERT  and  ROSS,  Circuit  Judges,  and  HAWLEY,  Dis- 
trict Judge. 
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ROSS,  Circuit  Judge.    The  defendant  East  Side  Railway  Company 
is  a  corporation  organized  by  G.  A.  and  James  Steel  for  the  purpose 
of  building  and  operating  certain  lines  of  railway  and  street  rail- 
way in  and  about  Portland,  Or.    G.  A.  Steel  became  its  president 
-and  James  Steel  its  vice  president,  treasurer,  and  general  manager. 
Each  of  them  was  a  director  of  the  corporation,  the  only  other  direct- 
or being  John  B.  Cleland,  who  was  also  its  secretary,  and  who  held 
but  one  share  of  the  stock  of  the  corporation,  and  that  only  to  qualify 
him  as  director.    Indeed,  it  appears  that  at  all  the  times  herein 
mentioned  the  two  Steels  were  the  real  owners  of  all  of  the  stock 
of  the  railway  company,  100  shares  of  which,  however,  were  hypothe- 
cated by  them  as  security  for  an  indebtedness  to  the  Bank  of  British 
Columbia,  and  for  that  purpose  stood  in  the  name  of  George  Good 
as  trustee,  whose  proxy,  however,  James  Steel  held.    It  appears 
that  the  company  built  at  least  some  of  the  lines  of  railway  for  which 
it  was  organized,  and  acquired  various  rights  of  way,  rolling  stock, 
power  house,  and  other  necessary  and  appurtenant  property.     Under 
resolution  of  its  board  of  directors,  250  bonds  of  the  par  value  of 
-11,000  each  were  authorized  to  be  issued,  secured  by  a  mortgage  on 
its  property,  executed  to  the  Security  Savings  &  Trust  Company  of 
Portland  as  trustee,  for  the  benefit  of  the  holders  of  the  bonds.    One 
hundred  and  twenty-five  only  of  those  bonds  were  issued,  and  they 
were  issued  and  delivered  to  G.  A.  and  James  Steel,  who  pledged 
them  to  the  German  Savings  &  Loan  Society  of  San  Francisco,  Cal., 
as  security  for  money  borrowed  by  them  from  that  bank  at  differ- 
ent times,  and  aggregating  about  $83,000.    The  case  shows  that 
this  money  was  used  by  the  Steels  in  and  about  the  building  up  and 
operation  of  the  lines  of  railway  mentioned,  and  that,  more  money 
being  needed  for  that  purpose,  the  directors  of  the  company  adopted 
a  resolution  providing  for  the  issuance  of  300  bonds  of  the  par 
value  of  f  1,000  each,  to  be  secured  by  a  mortgage  upon  all  of  the 
property  of  the  company  to  the  Security  Savings  &  Trust  Company 
of  Portland  as  trustee,  to  be  used  in  replacing  the  bonds  of  the  first 
issue  so  far  as  necessary,  and  the  remainder  in  securing  additional 
money.    In  pursuance  of  that  resolution,  300  bonds,  numbered,  re- 
spectively, from  1  to  300,  both  inclusive,  were  issued  on  March  1, 
1893,  secured  by  a  mortgage  on  all  of  the  property  of  the  company 
to  the  Savings  &  Trust  Company  as  trustee.    These  bonds  were  cer- 
tified by  the  trustee,  and  delivered  to  the  railway  company.    Of 
them,  125,  numbered  from  1  to  125,  both  inclusive,  were  delivered 
to  James  and  G.  A.  Steel  in  lieu  of  the  125  bonds  of  the  first  issue 
thereupon  surrendered  and  canceled,  and  bonds  numbered  from  131 
to  153,  both  inclusive,  were,  also  for  value,  delivered  to  James 
and  G.  A.  Steel,  and  bonds  numbered  126  to  130,  both  inclusive,  were, 
for  value,  delivered  to  Eva  P.  Steel,  who  thereafter  authorized  James 
and  G.  A.  Steel  to  pledge  them  to  the  German  Savings  &  Loan  So- 
ciety of  San  Francisco,  as  hereinafter  stated.    The  findings  of  the 
court  below  are  to  the  effect  that  the  remaining  bonds  of  the  last- 
mentioned  issue,  numbered  from  154  to  300,  both  inclusive,  "were 
by  the  East  Side  Railway  Company  delivered  to  James  Steel  and  G. 
A.  Steel,  with  authority  and  for  the  sole  purpose  of  permitting  the 
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pledge  of  the  same  as  security  for  the  loan  of  f 80,000  made  in  their 
names  for  the  benefit  of  the  East  Side  Railway  Company."  By 
■each  of  the  300  bonds  the  railway  company  promised  to  pay  to  the 
bearer,  or,  in  case  the  bond  should  be  registered,  then  to  the  regis- 
tered owner  thereof,  the  sum  of  f  1,000  in  United  States  gold  coin  of 
the  then  standard  weight  and  fineness,  at  the  office  of  the  trustee 
in  the  city  of  Portland  on  the  1st  day  of  March,  1923,  together  with 
interest  thereon  at  the  rate  of  6  per  cent,  per  annum,  payable  semi- 
annually, in  like  gold  coin,  on  the  1st  days  of  March  and  Septem- 
ber in  each  year,  on  the  presentation  and  surrender  of  the  respective 
interest  coupons  annexed  to  the  bonds,  and  to  pay  the  same  at 
the  office  of  the  Security  Savings  &  Trust  Company  in  Portland. 
The  mortgage  securing  the  bonds  was  duly  recorded  in  the  office  of 
the  county  recorder  of  the  county  in  which  the  property  was  situ- 
ated. In  addition  to  the  then  existing  indebtedness  of  % 83,000  due 
from  the  Steels  to  the  German  Savings  &  Loan  Society,  that  bank- 
ing institution  agreed  to,  and  did,  on  April  1, 1893,  loan  them  f  80,000. 
The  old  indebtedness  was  on  that  day  evidenced  by  a  new  note  exe- 
cuted by  G.  'A.  and  James  Steel  for  f 83,000,  with  interest  thereon 
at  the  rate  of  7  per  cent,  per  annum,  payable  monthly;  and  for  the 
additional  loan  of  $80,000,  at  like  interest,  they  also  executed  their 
promissory  note,  bearing  the  same  rate  of  interest.  As  security 
for  the  payment  of  these  notes,  both  of  which  were  made  payable 
in  San  Francisco,  CaL,  the  Steels,  by  instruments  in  writing,  pledged 
all  of  the  300  bonds  issued  by  the  East  Side  Kailway  Company.  The 
findings  of  the  court  below  are  to  the  effect  that  the  intention  of 
the  parties  was  that  the  bonds  numbered  from  1  to  153,  both  inclu- 
sive, should  be  given  and  held  as  security  for  the  $83,000  note,  and 
that  the  bonds  numbered  from  154  to  300,  both  inclusive,  should 
be  given  and  held  as  security  for  the  $80,000  note,  but  that  by  mu- 
tual mistake  of  the  parties  the  reverse  occurred.  Each  of  the  con- 
tracts of  pledge  appointed  the  Savings  &  Loan  Society  attorney  in 
fact  of  the  pledgor,  with  power  of  substitution,  and  the  pledgee 
was  thereby  instructed,  directed,  and  authorized  to  sell  at  any  time, 
with  or  without  notice,  at  its  option,  and  without  any  demand  upon 
the  debtor  for  payment  or  increase  of  security,  the  whole  or  any 
part  of  the  security,  and  to  sell  the  same  either  at  public  or  private 
sale,  at  its  discretion,  and  to  deliver  the  same  to  the  purchaser  or 
purchasers  thereof;  but  the  findings  are  to  the  effect  that  there 
was  no  express  authority  given  by  the  East  Side  Railway  Company 
to  the  Steels  to  insert  those  provisions  in  the  contract  of  the  pledge. 
In  November,  1893,  the  railway  company  was  indebted  to  the  North- 
west General  Electric  Company  in  the  sum  of  $37,639.95  for  goods, 
wares,  and  machinery  sold  and  delivered,  for  which,  on  the  9th  day 
of  that  month,  the  railway  company  executed  to  the  electric  com- 
pany its  promissory  note  for  the  sum  mentioned,  with  interest;  and 
on  the  same  day  tie  railway  company  executed  to  the  Commercial 
National  Bank  of  Portland,  Or.,  its  promissory  note  for  $29,289.37, 
with  interest,  for  money  theretofore  loaned  by  that  bank  to  it.  On 
the  same  day  the  railway  company  executed  to  the  electric  com- 
pany a  mortgage  upon  all  of  its  property  for  the  security  of  the 
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two  last-mentioned  notes  and  for  the  purpose  of  securing  payment 
to  the  electric  company  of  "any  and  all  sums  of  money  which  might 
thereafter  become  due  to  it  from  the  said  railway  company,  not  ex- 
ceeding ?25,000  in  all,  for  apparatus,  machinery,  equipment,  mate- 
rials, and  supplies"  which  the  electric  company  might  thereafter 
furnish  to  the  railway  company.  The  railway  company  was  also 
indebted  to  various  other  persons  and  firms  in  various  sums  of  money, 
upon  some  of  which  claims  suits  were  thereafter  brought,  and  the 
property  of  the  railway  company  attached.  Thereupon,  and  on  the 
8th  day  of  December,  1893,  the  electric  company  commenced  the 
present  suit  for  the  foreclosure  of  the  second  mortgage  upon  the 
property  in  question,  namely,  the  mortgage  executed  November  9, 
1893,  making  parties  defendant  thereto  the  East  Side  Railway  Com- 
pany and  the  unsecured  creditors  mentioned,  but  not  making  a  party 
thereto  the*  first  mortgagee,  namely,  the  Security  Savings  &  Trust 
Company  of  Portland.  Upon  the  commencement  of  the  suit  the 
court  appointed  a  receiver  of  all  of  the  property  of  the  defendant 
railway  company,  who  qualified  as  such  receiver,  and  took  possession 
of  the  property,  and  continued  to  hold  and  operate  it.-  Being  with- 
out means  to  defray  the  expense  of  doing  so,  the  receiver  was,  by 
an  order  of  the  court,  authorized  to  issue  receivers  certificates  for 
the  necessary  money,  which  was  done  from  time  to  time,  and  which 
were  made  a  lien  upon  the  property  paramount  to  the  lien  of  the 
mortgage.  For  some  time  the  Steels  paid  the  interest  upon  the 
eighty-three  and  the  eighty  thousand  dollar  notes,  respectively,  exe- 
cuted by  them  to  the  German  Savings  &  Loan  Society,  and  received 
a  surrender  of  the  appropriate  interest  coupons  attached  to  the  re- 
spective bonds.  After  a  while  they  became  unable  to  pay  the  inter- 
est, and  the  German  Savings  &  Loan  Society  wanted  the  payment 
of  both  principal  and  interest.  The  Steels  were  making  efforts  in  sev- 
eral directions  to  raise  the  money.  Among  others,  they  asked,  in 
July,  1897,  the  banking  corporation  of  Morris  &  Whitehead,  of  Port- 
land, to  purchase  the  bonds  of  the  East  Side  Railway  Company; 
and  at  the  time  they  furnished  them  a  detailed  statement  of  the 
company's  affairs,  its  earnings,  expenses,  and  business  plans.  The 
company's  property  was  still  in  the  hands  of  the  receiver  appointed 
in  the  suit  instituted  by  the  electric  company  to  foreclose  the  sec- 
ond mortgage  upon  it.  One  of  the  Steels  suggested  to  Morris  the 
purchase  by  his  firm  of  the  electric  company's  mortgage.  Morris 
looked  the  property  over,  and  talked  favorably  in  respect  to  the 
proposition  made  to  him  by  the  Steels,  but,  without  consummating 
any  arrangement  with  them,  Morris  &  Whitehead,  on  March  31, 
1898,  purchased  of  the  electric  company  its  mortgage,  and  were 
thereupon  substituted  as  parties  complainant  in  the  suit.  In  the 
meantime  the  Steels,  continuing  to  be  unable  to  pay  the  principal 
or  interest  due  on  the  eighty -three  and  eighty  thousand  dollar  notes, 
respectively,  entered  into  an  agreement  in  writing  on  the  7th  day 
of  May,  1897,  with  the  Savings  &  Loan  Society,  whereby  the  rate 
of  interest  upon  those  notes  was  raised  to  8$  per  cent,  per  annum 
in  consideration  of  the  extension  of  the  time  of  payment  thereof. 
Time  ran  on,  and  the  Steels  were  still  unable  to  pay  either  principal 
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or  interest,  and  the  Savings  &  Loan  Society  became  desirous  of  col- 
lecting the  amount  of  its  loans.  What  it  did  was  this:  It  as- 
signed, on  April  26,  1898,  the  two  overdue  notes  and  the  bonds  se- 
curing the  same  to  one  Albert  Meyer.  On  the  next  day  Meyer  caused 
to  be  mailed  to  the  Steels,  the  East  Side  Railway  Company,  and  its 
various  creditors  a  demand  of  payment  of  the  notes,  and  notice 
of  public  sale  of  the  bonds  to  take  place  at  11  o'clock  a.  m.  of  the 
11th  day  of  May,  1898,  at  the  main  entrance  to  the  Merchants'  Ex- 
change Building  on  the  south  side  of  California  street,  between 
Montgomery  and  Leidesdorff  streets,  in  the  city  and  county  of  San 
Francisco,  CaL,  to  the  highest  bidder  for  cash  in  United  States 
gold  coin.  The  notice  of  sale  was  also  published  in  a  San  Fran- 
cisco paper  of  general  circulation  13  times  consecutively,  commencing 
April  27,  and  ending  May  11,  1898,  and  was  posted  in  three  public 
places  in  the  city  of  San  Francisco,  and  was  also  personally  served 
by  the  Portland  agent  of  the  Savings  &  Loan  Society,  B.  Goldsmith, 
together  with  a  demand  for  the  payment  of  the  principal  and  interest 
due  on  the  notes,  on  the  Steels,  the  railway  company,  and  its  various 
creditors.  No  payment  having  been  made,  the  bonds  were  sold  at 
public  auction,  at  the  time  and  place  stated  in  the  notice,  to  Mor- 
ris &  Whitehead,  who  were  the  highest  and  only  bidders  therefor, 
for  1173,589.  G.  A.,  James,  and  Eva  P.  Steel  were  personally  pres- 
ent at  the  sale.  The  purchasers  thereupon  gave  Meyer  their  check 
for  $10,000  "to  bind  the  bargain,"  and  on  the  same  or  succeeding 
day  paid  him  the  balance  of  the  purchase  price,  to  wit,  $163,589,  by 
check  drawn  by  Wells,  Fargo  &  Co.  in  favor  of  F.  S.  Morris,  and  by 
him  indorsed  to  Meyer.  Meyer  paid  the  German  Savings  &  Loan 
Society  by  his  own  check  on  the  London  &  Paris  American  Bank, 
which  was  collected  a  day  or  two  after  the  sale.  The  money  rep- 
resented by  the  Wells,  Fargo  &  Co.'s  check  was  obtained  upon  a 
short  loan  from  Wells,  Fargo  &  Co.  to  Morris  &  Whitehead,  for 
which  the  bonds  were  pledged  as  security;  and  that  loan  was  paid 
"a  day  or  two  after  the  sale,"  with  money  borrowed  by  Morris  & 
Whitehead  from  the  German  Savings  &  Loan  Society  upon  the  se- 
curity of  the  bonds,  in  pursuance  of  an  arrangement  made  some  days 
before  the  sale.  Meyer,  to  whom  the  bonds  and  notes  had  been  trans- 
ferred by  the  German  Savings  &  Loan  Society,  transferred  them 
on  the  day  of  the  sale  to  Morris  &  Whitehead,  the  purchasers  thereof, 
and  reassigned  the  notes  to  the  Savings  &  Loan  Society,  which,  on 
the  following  day,  to  wit,  May  12th,  assigned  the  notes  to  Morris 
&  Whitehead  in  consideration  of  the  payment  of  f  4,970.10,  which 
sum  was  still  due  on  the  notes  under  the  contract  of  May  7,  1897, 
providing  for  the  increased  rate  of  interest,  after  deducting  the 
price  for  which  the  bonds  were  sold.  In  the  meantime  the  German 
Savings  &  Loan  Society  and  the  Security  Savings  &  Trust  Company 
had  been  made  defendants  to  the  original  bill  filed  herein  for  the 
foreclosure  of  the  second  mortgage  upon  the  property  in  question, 
but  neither  of  them  had  answered  therein,  and  neither  of  them,  nor 
the  successor  of  the  Security  Savings  &  Trust  Company,  hereinafter 
mentioned,  ever  did  answer  or  otherwise  plead  to  the  original  bill. 
After  the  purchase  of  the  bonds  by  Morris  &  Whitehead,  they  caused, 
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under  and  by  virtue  of  a  provision  in  the  mortgage  securing  those 
bonds,  the  removal  of  the  Security  Savings  &  Trust  Company  as 
trustee  thereunder,  and  the  appointment  in  its  stead  of  A.  L.  Max- 
well as  such  trustee,  who  was  substituted  as  defendant  to  the  orig- 
inal bill  in  place  of  the  Security  Savings  &  Trust  Company,  and  who, 
as  such  trustee,  made  demand  for  the  payment  of  the  interest  upon 
the  bonds  which  was  in  default,  and,  payment  thereof  being  re- 
fused, he  elected  to  declare  the  principal  of  the  bonds  due,  and  gave 
due  notice  of  such  election,  having  been  theretofore  requested  so  to 
do  by  Morris  &  Whitehead  and  the  German  Bank,  together  with  the 
request  that  he  proceed  to  enforce  payment  thereof.  Thereupon 
Maxwell  filed  in  the  suit  a  cross  bill  for  the  foreclosure  of  the  first 
mortgage,  making  all  of  the  former  parties  to  the  suit  parties  thereto, 
together  with  the  various  other  parties.  Neither  G.  A.  nor  James 
Steel  was  made  a  party  to  either  bill,  and  they  have  not  become 
parties  to  the  suit  in  any  way. 

The  principal  question  in  the  case  relates  to  the  validity  of  the 
sale  of  the  bonds  made  in  San  Francisco.  The  court  below  held  it 
invalid  except  to  a  limited  extent,  saying,  in  its  opinion: 

44The  German  Savings  &  Loan  Society  was  not  seeking  to  realize  upon  its 
securities,  but  to  effect  a  transfer  of  the  title  of  the  bonds  held  by  It  to  Mor- 
ris &  Whitehead.  The  sale,  if  it  can  be  so  called,  was  not  a  cash  sale,  as 
advertised,  except  as  to  the  $10,000,  which,  when  the  amount  involved  is  con- 
sidered, appears  to  be  too  small  a  sum  to  have  operated  as  an  inducement  for 
what  was  done.  The  debt  of  the  Steels,  except  as  to  $4,970,  was  simply  trans- 
ferred to  Morris  &  Whitehead.  I  am  satisfied  that  the  solvency  of  these  bank- 
ers was  not  an  inducement  for  the  transfer.  The  security  for  the  debt  was 
the  bonds.  The  German  Savings  &  Loan  Society  was  merely  playing  into 
the  hands  of  Morris  &  Whitehead,  and,  if  the  former  has  no  pecuniary  share 
in  the  title  derived  from  the  sale,  yet  its  conduct  has  all  the  consequences  of 
such  an  Interest  to  the  debtors  whose  property  was  sold.  But  whether  the 
pledgee  may  buy  at  his  own  sale  is  not  considered.  It  is  enough  to  defeat  the 
sale  that  it  was  contrived  between  the  seller  and  buyer  in  order  to  get  the 
pledgor's  title  at  a  sacrifice  of  his  interest,  with  that  result  I  am  of  the 
opinion  that  the  purchasers  of  these  bonds  are  duly  entitled  to  a  decree  for  the 
amount  of  the  debts  for  which  the  bonds  were  pledged  and  Interest  and  costs, 
and  this  conclusion  is  based  upon  the  fact  that  the  sale  to  Morris  &  Whitehead 
was  prearranged  between  the  parties,  that  it  was  contrived  between  them  as  a 
means  of  acquiring  the  property  pledged,  and  that  it  is  immaterial  whether  the 
German  Savings  &  Loan  Society  have  any  interest  in  the  sale  or  not.  In 
reaching  this  conclusion  I  assume,  from  the  earning  capacity  of  the  railway 
as  shown  by  what  appears  in  the  case,  that  the  bonds  have  a  value  greatly  in 
excess  of  the  price  bid  for  them  at  the  sale.  If  this  is  so,  it  is  unconscionable 
that  the  mortgagors,  or,  what  is  the  same  thing,  the  other  creditors,  shall  lose 
this  excess  by  the  expedient  of  this  sale,  while  some  $5,000  of  the  original  debt 
remains  unsatisfied  in  the  hands  of  the  purchasers  at  the  sale.  If  it  shall 
turn  out  that  the  price  bid  Is  substantially  aU  that  the  bonds  are  worth,  then 
the  considerations  upon  which  this  decree  is  based  will  fall.  In  that  case  the 
sale  could  not  have  prejudiced  the  mortgagors  and  other  creditors,  but  in  that 
case  the  purchasers  at  the  sale  will  not  be  prejudiced  by  the  decree.  In  any 
event,  they  will  have  their  debt  and  interest,  whether  that  is  sufficient  to  ab- 
sorb the  property  or  not;  and  it  is  all  they  are  equitably  entitled  to  have," 

We  are  unable  to  concur  in  these  views  of  the  court  below.  We 
find  nothing  in  the  record  justifying  the  conclusion  that  Morris  & 
Whitehead,  in  purchasing  the  bonds  in  question,  were  in  any  way 
acting  for  the  German  Savings  &  Loan  Society,  or  that  the  savings 
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and  loan  society  had  any  interest  whatever  in  that  purchase.  Those 
of  the  officers  of  that  bank  who  testified  in  the  cause  testified  ex- 
plicitly that  the  bank  had  no  such  interest;  and  the  circumstances 
of  the  case,  so  far  from  impeaching  or  tending  to  impeach  that  tes- 
timony, in  our  opinion  strongly  corroborate  it.  The  bank  had  been 
trying  for  a  long  time  to  collect  the  loans.  The  borrowers  had  been 
unable  to  pay  either  principal  or  interest.  Both  of  them,  as  well 
as  the  railway  company,  all  of  whose  stock,  as  has  been  said,  they 
really  owned,  were  insolvent,  and  hard  pressed  for  money.  All  of 
the  property  of  the  railway  company  was  in  the  hands  of  a  receiver 
appointed  by  the  court,  who,  for  lack  of  means  to  operate  it,  had 
been  compelled  to  issue,  under  the  orders  of  the  court,  receiver's 
certificates,  which  were  made  prior  liens  to  the  mortgage.  Under 
auch  circumstances,  what  more  natural  than  that  the  savings  and 
loan  society  should  be  anxious  to  realize  upon  its  loans,  and  to  aid 
any  one  worthy  of  confidence  found  willing  to  buy  the  bonds?  Mor- 
ris &  Whitehead,  a  Portland  banking  corporation,  had  examined  the 
property  of  the  railway  company,  and  no  doubt  satisfied  itself  that 
by  judicious  management  the  property  could  be  made  to  pay.  It 
was  a  corporation  of  good  financial  standing,  according  to  the  evi- 
dence in  the  case,  and  one  to  which  the  bank  of  Wells,  Fargo  &  Co. 
was  willing  to  and  did  loan  |163,589,  for  the  purpose  of  enabling  it 
to  buy  the  bonds  in  question.  It  may  be,  and  probably  is,  true  that 
the  bank  of  Wells,  Fargo  &  Co.  was  assured  that  its  loan  would  be 
repaid  within  a  few  days  by  money  loaned  to  Morris  &  Whitehead 
hj  the  savings  and  loan  society.  But  we  see  nothing  illegal  or 
wrong  in  that,  if  it  be  true.  The  savings  and  loan  society  had  the 
legal  and  moral  right  to  make  such  loan  to  Morris  &  Whitehead; 
and  that  it  was  to  its  interest  to  do  so  seems  clear,  for  they  paid 
on  account  of  the  purchase  of  the  bonds  f  10,000  out  of  their  own 
funds,  and,  as  the  amount  of  that  purchase  was  $4,970.10  less  than 
the  amount  due  upon  the  Steel  notes,  they  had  to  and  did,  in  order 
to  acquire  the  notes  as  well  as  the  bonds,  pay  to  the  Savings  &  Loan 
Society  the  additional  $4,970.10.  The  result  of  the  transaction,  there- 
fore, was  that  the  Savings  &  Loan  Society  collected  $14,970.10  in 
money  on  the  eighty-three  and  eighty  thousand  dollar  notes  of  the 
Steels,  and  got  for  the  balance  the  note  of  a  responsible  banking 
firm,  secured  by  precisely  the  same  bonds.  In  all  of  this  we  see 
nothing  to  indicate  any  contrivance  between  the  savings  and  loan 
society  and  Morris  &  Whitehead  to  acquire  the  pledgor's  title  to 
the  bonds  at  a  sacrifice  of  their  interest,  nor,  indeed,  anything  in 
any  manner  illegal  or  unconscionable.  Although  the  contracts  of 
hypothecation  expressly  authorized  the  savings  and  loan  society  to 
sell  the  bonds  without  demand  of  payment  and  without  notice,  and 
to  make  such  sale  either  publicly  or  privately,  personal  demand  of 
payment  of  the  amount  due  upon  the  notes  was  made,  and  public 
and  personal  notice  was  given  to  all  the  parties  interested  of  the 
sale  of  the  bonds,  and  at  that  public  sale  the  principal  officers  of 
the  railway  company  and  the  real  owners  of  all  of  its  stock,  as  well 
as  the  makers  of  the  notes  and  Eva  P.  Steel,  were  personally  present 
to  protect  their  interests.    They  could  have  done  so  by  paying  the 


Digitized  by  VjOOQIC 


612  43  C.  C.  A.  REPORTS. 

amount  due  upon  the  notes,  or  by  finding  some  one  who  would  pay 
more  for  the  bonds  than  they  sold  for.  But  nothing  of  the  sort  was 
done,  and  it  is  evident  from  the  record  that  the  Steels  and  the  rail- 
way company  were  wholly  unable  to  pay  the  money  due  to  the  sav- 
ings and  loan  society.  The  contracts  of  hypothecation,  as  has  been 
said,  expressly  authorized  the  sale  of  the  bonds  either  at  public  or 
private  sale.  It  is  contended  on  the  part  of  the  appellees  that,  in 
so  far  as  concerns  the  bonds  numbered  154  to  300,  both  inclusive, 
claimed  to  have  been  the  property  Of  the  railway  company,  such  pro- 
vision in  the  instrument  of  hypothecation  was  unauthorized;  but 
the  findings  of  the  court  below  are  to  the  effect  that  the  railway 
company  delivered  to  James  and  G.  A.  Steel  those  bonds  for  the 
very  purpose  of  pledging  them  as  security  for  a  loan  of  $80,000  to 
be  made  in  their  names  for  the  benefit  of  the  railway  company.  The 
general  authority  to  make  such  pledge  carried  with  it  the  power 
to  do  all  things  necessary  or  appropriate  to  the  exercise  of  the  power 
expressly  granted.  There  were  no  limitations  imposed  upon  them, 
and  in  executing  the  contract  of  hypothecation  in  the  form  usual 
in  such  cases  they  were  clearly  within  their  implied  powers. 
Mechem,  Ag.  §§  311,  317;  Le  Boy  v.  Beard,  8  How.  451,  12  L.  Ed. 
1151;  Huntley  v.  Mathias,  90  N.  C.  101;  Craighead  v.  Peterson,  72 
N.  Y.  279.  But,  apart  from  the  authority  conferred  by  the  con- 
tracts of  hypothecation,  the  law  gave  the  pledgee  the  power  to  sell 
the  bonds  pledged  as  security,  under  the  circumstances  disclosed  by 
the  record  in  this  case.  The  notes,  as  has  been  said,  were  made 
payable  in  California,  and  therefore  the  law  of  California  in  respect 
to  the  matter  governs.  Andrews  v.  Pond,  13  Pet  78,  10  L.  Ed.  61; 
Dygert  v.  Trust  Co.,  37  C.  C.  A.  389,  94  Fed.  913;  Lee  v.  Selleck,  33 
N.  Y.  615;  Tillotson  v.  Tillotson,  34  Conn.  355,  367;  Civ.  Code  Cal. 
§§  2987,  3000-3002,  3010.  Sections  3000-3002,  3005,  and  3006  of  the 
Civil  Code  of  California  are  as  follows: 

"Sec.  3000.  When  performance  of  the  act  for  which  a  pledge  Is  given  Is 
due,  in  whole  or  in  part,  the  pledgee  may  collect  what  is  due  to  him  by  a  sale 
of  property  pledged,  subject  to  the  rules  and  exceptions  hereinafter  pre- 
scribed. 

"Sec.  3001.  Before  property  pledged  can  be  sold,  and  after  performance  of 
the  act  for  which  it  is  security  is  due,  the  pledgee  must  demand  performance 
thereof  from  the  debtor,  if  the  debtor  can  be  found. 

"Sec.  3002.  A  pledgee  must  give  actual  notice  to  the  pledgor  of  the  time  and 
place  at  which  the  property  pledged  wiU  be  sold,  at  such  a  reasonable  time 
before  the  sale  as  wUl  enable  the  pledgor  to  attend." 

"Sec.  3005.  The  sale  by  a  pledgee,  of  property  pledged,  must  be  made  by 
public  auction,  in  the  manner  and  upon  the  notice  to  the  public  usual  at  the 
place  of  sale,  in  respect  to  auction  sales  of  similar  property;  and  must  be  for 
the  highest  obtainable  price. 

"Sec.  3006.  A  pledgee  cannot  sell  any  evidence  of  debt  pledged  to  him,  except 
the  obligations  of  government,  states,  or  corporations;  but  he  may  collect  the 
same  when  due." 

The  record  in  the  case  shows  that  these  provisions  of  the  California 
Code  were  complied  with  on  the  part  of  the  savings  and  loan  society. 

In  respect  to  the  mutual  mistake  stated  in  the  findings  to  have 
been  made  by  the  parties  in  pledging  bonds  numbered  154  to  300, 
both  inclusive,  as  security  for  the  f  83,000  note,  instead  of  the  |80,00O 


Digitized  by  VjOOQIC 


CENTRAL  TRUST  CO.  V.  PEORIA,  D.  &  E.  RY.  CO.  613 

note,  it  is  sufficient  to  say  that  all  of  the  bonds  were  alike  in  all 
respects,  and  under  the  terms  of  the  mortgage  were  entitled  equally 
to  its  security,  and  were,  therefore,  of  the  same  value,  as  was  evi- 
denced by  the  sale  in  question,  at  which,  although  each  bond  was 
offered  for  sale  separately  and  altogether,  there  was  no  difference 
made  between  the  bonds  in  the  bidding.  In  such  case  the  identity 
of  the  bonds  becomes  immaterial.  Atkins  v.  Gamble,  42  Cal.  86; 
Thompson  v.  Toland,  48  Cal.  116;  Krouse  v.  Woodward,  110  Cal. 
643,  42  Pac.  1085.  The  pledge  of  bonds  numbered  154  to  300,  both 
inclusive,  was  certainly  valid  to  the  extent  of  f  80,000  and  interest, 
as  provided  for;  and  as  the  sale  disclosed  no  difference  in  the  value 
of  the  bonds,  and  the  whole  of  the  300  brought  less  by  $4,970.10 
than  the  aggregate  amount  due  upon  the  two  notes,  it  is  obvious 
that  bonds  154  to  300,  both  inclusive,  brought  less  at  the  sale  than 
the  amount  for  which  they  were  properly  pledged.  We  are  of  opin- 
ion that  the  record  shows  Morris  &  Whitehead  to  be  the  legal  and 
equitable  owners  of  the  whole  of  the  300  bonds  in  suit,  and,  as  they 
were  secured  by  a  first  mortgage  upon  all  of  the  property  of  the  de- 
fendant railway  company,  that  they  are  entitled  to  a  decree  for  the 
full  amount  of  the  face  value  of  the  bonds,  together  with  the  inter- 
est due  thereon,  and  to  a  decree  of  foreclosure  and  sale  of  the  mort- 
gaged property  as  against  all  of  the  defendants  to  the  cross  bill, 
subject  to  such  receiver's  certificates  as  have  proper  precedence  over 
the  mortgage  lien. 

The  judgment  is  reversed,  and  the  cause  remanded  to  the  court 
below,  with  directions  to  enter  a  decree  in  accordance  with  the 
views  here  expressed. 


(104  Fed.  418.) 

CENTRAL  TRUST  CO.  OF  NEW  YORK  v.  PEORIA,  D.  &  E.  RY.  CO.  et  al. 

CHAMBERLIN  v.  CENTRAL  TRUST  CO.  OF  NEW  YORK  et  al. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    October  19,  1900.) 

No.  667. 

Railroads— Suits  to   Foreclosure   Mortgages— Intervention    by    Stock- 
holder. 

Where  it  is  admitted  that  the  mortgage  indebtedness  of  a  railroad 
company  is  greater  than  the  value  of  its  property,  a  stockholder  who  was 
an  active  party  defendant  in  suits  to  foreclose  a  second  mortgage,  in 
which  receivers  were  appointed,  and  who  made  no  objection  to  the  admin- 
istration of  such  receivers  until  three  years  after  decrees  of  foreclosure 
had  been  rendered  in  such  suits,  has  no  such  interest  in  the  property  as 
will  justify  the  court  after  that  time  in  entertaining  a  petition  of  inter- 
vention by  him  attacking  the  validity  of  the  proceedings  on  the  ground 
that  the  expenditures  for  betterments  made  by  the  receivers  long  pre- 
viously were  unnecessary,  and  were  made  through  fraud  and  collusion 
.between  the  receivers  and  first  and  second  mortgage  bondholders,  for  the 
purpose  of  causing  a  default  in  the  payment  of  interest,  which  would 
bring  about  a  foreclosure  of  the  first  mortgage. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  Illinois. 
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Charles  A.  Boston,  for  appellant. 

W.  8.  Opdyke  and  Bluford  Wilson,  for  appellees. 

Before  WOODS  and  GROSSCUP,  Circuit  Judges,  and  SEAMAN, 
District  Judge. 

GROSSCUP,  Circuit  Judge,  delivered  the  opinion  of  the  court  as 
follows: 

This  appeal  is  from  an  order  of  the  Circuit  Court  (83  Fed.  910)  deny- 
ing the  appellant  leave  to  file  an  intervening  petition.  The  petition, 
with  its  exhibits,  is  voluminous,  but  the  essential  facts  lie  within  a 
very  narrow  compass. 

The  Peoria,  Decatur  and  Evansville  Railway  Company,  a  con- 
solidated railway  company  of  Indiana  and  Illinois,  was  the  mort- 
gagor of  divisional  first  mortgages  executed  in  1880,  to  secure  an 
issue  of  bonds,  one  covering*  the  part  of  the  road  from  Evansville, 
Indiana,  to  Mattoon,  Illinois;  and  the  other  covering  the  part  of  the 
road  from  Mattoon,  Illinois,  to  Pekin,  Illinois.  There  was,  also,  a 
second  mortgage  to  secure  an  issue  of  bonds,  covering  the  entire 
property,  including  both  divisions. 

January,  1894,  suits  were  brought  by  the  railway  company  in  the 
United  States  Courts  in  both  Indiana  and  Illinois  against  the  trustees 
named  in  the  mortgage,  to  preserve  the  property,  and  secure  its  prop- 
er disposition  among  the  creditors,  and  upon  the  same  day  receivers 
were  appointed,  one  of  them  being  still  in  possession  of  the  property. 

December  '94  cross-bills  were  filed  by  the  trustees  under  the  sec- 
ond mortgage,  praying  for  foreclosure,  and  to  these  cross-bills  the 
existing  receivership  was  extended.  Certain  stockholders  of  the 
company,  including  the  appellant,  were  made  parties  to  this  cross- 
bill, and  defended  against  it  upon  the  theory  that  the  court  was 
without  jurisdiction  to  foreclose  the  mortgage,  and  that  the  second 
mortgage  and  the  bonds  thereby  secured  were  fraudulent. 

March,  1897,  a  decree  was  entered  in  the  Illinois  suit,  adjudging 
that  the  bonds  and  the  second  mortgage  were  valid,  and  foreclosing 
the  same,  and  a  few  days  later  a  similar  decree  was  entered  in  the 
Indiana  suit.    No  appeals  from  these  decrees  were  prosecuted. 

January  27th,  1900,  nearly  three  years  after  the  entry  of  the  above 
decrees,  the  intervening  petition  of  appellant  under  consideration  was 
presented. 

The  petition,  in  substance,  sets  forth,  that,  pending  foreclosure, 
a  committee  of  first  mortgage  bondholders  issued  a  plan  of  reorgan- 
ization, under  which  the  appellant  deposited  his  stock.  Prior  to  this 
the  second  mortgage  bondholders  had  issued  a  plan  of  reorganiza- 
tion, the  fairness  of  which  is  undisputed,  but  which,  it  seems,  did 
not  become  operative.  Subsequently  to  the  issuance  of  the  first 
mortgage  bondholders  plan,  and  in  order  to  raise  necessary  cash,  the 
second  mortgage  bondholders  committee  issued  an  amended  plan, 
under  the  terms  of  which  the  second  mortgage  bondholders  were 
given  the  following  option:  (a)  To  sell  their  certificates  to  the  Colo- 
nial Trust  Company,  at  fifteen  per  centum  of  the  par  value  of  the 
principal  thereof,  in  cash;  receiving  back  any  cash  paid  to  the  coin- 
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mittee  under  the  original  plan;  or  (b)  to  receive  from  the  Trust 
Company,  in  exchange  for  such  certificate,  fifty  per  centum  of  the 
par  value  of  the  face  thereof >  in  the  new  common  stock  to  be  issued 
upon  reorganization,  receiving  back  the  cash  paid  under  the  original 
plan;  or  (c)  to  receive  from  the  Trust  Company  fourteen  per  centum 
of  the  par  value  of  such  certificate  in  cash,  and  to  receive  back  any 
cash  paid  to  the  committee  under  the  original  plan,  the  Trust  Com- 
pany, in  that  event,  assuming  the  obligation  of  such  certificate- 
liolder  to  the  committee. 

It  is  averred  that  this  plan  was  in  the  interest  of  an  undisclosed 
principal;  that,  by  want  of  diversity  of  citizenship,  the  foreclosure 
suit  on  behalf  of  the  second  mortgage  bondholders  was  seen  to  be 
futile,  because  no  good  title  could  thereunder!  be  acquired;  that,  up 
to  the  year  1897  the  earnings  of  the  road  were  sufficient  to  meet  the 
interest  coupons  on  the  first  mortgage  bonds;  that,  in  that  condi- 
tion of  affairs,  no  foreclosure  could  be  had,  at  the  .suit  of  the  first 
mortgage  bonds;  but  that  such  influences  were  brought  about,  that 
the  committee  of  first  mortgage  bondholders  abandoned  its  plan  of 
Organization,  and  agreed,  in  the  interest  of  the  second  mortgage 
bondholders,  to  create  such  a  state  of  affairs  in  the  finances  of  the 
road,  that  there  would  be  a  default  upon  the  interest  coupons  of  the 
first  mortgage  bonds,  whereby  there  might  be  a  foreclosure  at  the  suit 
of  the  first  mortgage  bondholders  trustees. 

Taking  the  averments  of  the  intervening  petition  at  their  utmost 
meaning,  it- is  charged  that,  in  pursuance  of  this  conspiracy,  between 
the  parties  conducting  the  first  mortgage  bondholders  suit,  the  sec- 
ond mortgage  bondholders  committee,  and  the  receivers  of  the  road, 
the  receivers  proceeded  to  make  unnecessarily  large  expenditures 
out  of  their  income  for  betterments;  that  there  was  much  relaying 
of  new  rails;  that  the  road  was  reballasted;  that  wooden  bridges 
and  long  trestles  were  supplanted  by  iron  bridges  with  stone  abut- 
ments; and  that  these  extraordinary  improvements  brought  about 
the  purposed  deficit,  leaving  the  interest  due  to  the  first  mortgage 
bondholders  unpaid.  It  is  insisted  that,  upon  these  facts,  this  is  a 
case  of  a  mortgagee  improving  the  mortgagor  out  of  his  premises. 

While  the  court  should  never  close  its  ear  to  a  charge  of  fraud, 
brought  in  apt  time  by  an  injured  party,  upon  a  statement  of  prem- 
ises that  reasonably  create  suspicion,  it  is  equally  important  that 
judicial  proceedings  should  not  be  unfairly  used  to  unsettle  business 
doings,  past  and  gone;  or  subject  those,  who  participated  in  such 
doings  to  the  menace  of  a  judicial  holdup. 

The  Circuit  Court,  in  our  judgment,  properly  refused  to  open  up, 
at  the  instance  of  the  appellant,  an  inquiry  so  intricate,  uncertain, 
and  burdensome  as  the  intervening  petition  contemplates.  The  ap- 
pellant was  a  party  to  the  foreclosure  proceedings,  and  as  such,  had 
access  to  the  doings  of  the  receiver;  but,  during  the  time  the  ex- 
penditures complained  of  were  in  progress,  took  no  proper  step  to 
arrest  them.  He  has  remained  uncomplaining  for  nearly  three  years 
since.  He  is  a  stockholder  having  no  interest,  except  in  the  value  of 
the  equity  of  redemption,  and  it  is  not  shown  that  there  would,  under 
a  different  administration  by  the  receivers,  have  remained  a  more 
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valuable  equity  of  redemption.    It  is  adinitted,  indeed,  that  the  road, 
even  as  now  improved,  is  worth  much  less  than  the  aggregate  amount 
of  the  first  and  second  mortgage  bonds.    The  appellant  shows  no 
interest  that  entitles  him  to  initiate  the  proposed  proceedings. 
The  decree  of  the  Circuit  Court  must  be  affirmed. 


(104  Fed.  420.) 

CENTRAL  TRUST  CO.  OF  NEW  YORK  v.  PEORIA,  D.  &  E.  RY.  CO.  et  aL 

BALDWIN  v.  CENTRAL  TRUST  CO.  OF  NEW  YORK  et  aL 

(Circuit  Court  of  Appeals,  Seventh  Circuit    October  19,  1900.) 

No.  668. 

Railroads— Suits  *to  Foreclose  Mortgages— Intervention  by  Bondholder. 
A  holder  of  second  mortgage  bonds  of  a  railroad  company,  who  was  an 
active  participant  in  litigation  resulting  in  decrees  foreclosing  the  mort- 
gages on  the  property,  and  its  sale  thereunder,  is  not  entitled  to  file  a 
petition  of  Intervention  three  years  after  such  decrees  were  entered,  at- 
tacking the  validity  of  the  proceedings  on  account  of  an  alleged  fraudu- 
lent collusion  between  the  receivers  and  other  bondholders,  by  which  the 
foreclosure  of  the  first  mortgages  was  brought  about,  where  it  does  not 
appear  that  he  has  been  deprived  of  any  rights  which  were  accorded  to 
any  other  bondholder,  or  that  he  sustained  any  injury  from  such  alleged 
fraud,  if  it  existed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  Illinois. 

Charles  A.  Boston,  for  appellant 

Wm.  S.  Opdyke  and  Bluford  Wilson,  for  appellees. 

Before  WOODS  and  GROSSCUP,  Circuit  Judges,  and  SEAMAN, 
District  Judge. 

GROSSCUP,  Circuit  Judge,  delivered  the  opinion  of  the  court,  as 
'ollows: 

The  facts  of  this  case  are  substantially  identical  with  those  of 
Central  Trust  Co.  of  New  York  v.  Peoria,  D.  &  E.  Ry.  Co.,  104  Fed. 
418, x  in  the  matter  of  the  intervening  petition  of  Emerson  Chamber- 
lin,  just  decided,  except  in  that  case  the  proposing  intervener  was  a 
stockholder,  while  in  this  case  he  is  a  holder  of  a  second  mortgage 
bond. 

It  appears  that  Baldwin,  the  appellant,  has,  at  all  times,  been  per- 
sonally active  in  the  litigation  leading  to  the  decrees;  and  has  had 
personal  knowledge  of  what  was  in  progress.  As  a  second  mortgage 
bondholder,  he  had  the  alternative  right,  either  to  participate  equally 
with  others  in  the  final  plan  of  reorganization,  or,  standing  out,  to 
see  to  it  that  the  road  was  sold  for  its  full  value.  He  does  not  show 
in  his  petition  that  he  has  been  excluded  from  any  opportunities 
afforded  to  other  second  mortgage  bondholders  in  the  reorganization 
plan;  nor  does  he  satisfactorily  show  that,  had  the  conspiracy  com- 
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plained  of  never  existed,  the  road  would  have  remained  unsold,  or 
would  have  sold  for  a  greater  sum  than  was  realized.    Under  these 
circumstances,  the  court  rightly  refused  leave  to  file  the  intervening 
petition. 
The  decree  will  be  affirmed. 


(104  tfefl.  421.) 

TILLITT  v.  MANN. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    October  15,  1900.) 

No.  1,357. 

1.  Construction  of  Contracts— Court  may  Put  Itself  in  Place  of  Parties. 
The  court  may  put  itself  in  the  place  of  contracting  parties,  and  then, 

In  view  of  all  the  facts  and  circumstances  surrounding  them  at  the  time 

of  the  execution  of  the  instrument,  consider  what  they  intended  by  the 

terms  of  their  agreement. 
H.  Same— Intention  Controls. 

When  the  intention  of  contracting  parties  is  manifest.  It  wiU  control  in 

the  interpretation  of  their  agreement,  regardless  of  Inapt  expressions  and 

technical  rules  of  construction, 
■(Syllabus  by  the  Court.) 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Colorado. 

James  C.  Starkweather,  for  appellant. 

E.  T.  Wells,  Thomas  Macon,  and  R.  T.  McNeal,  for  appellee. 

Before  CALDWELL,  SANBORN,  and  THAYER,  Circuit  Judges. 

SANBORN,  Circuit  Judge.  This  is  an  appeal  from  a  decree  that 
a  judgment  against  Ralston  C.  Bioomfield  and  Hiram  R.  Tillitt  for 
430,591  damages,  and  f  1,448.71  costs,  rendered  on  January  3,  1885, 
constitutes  a  just  claim  against  the  estate  of  Tillitt,  who  has  since 
-deceased,  for  $19,718.56.  This  amount  is  one-half  of  the  sum  which 
was  due  on  this  judgment  on  September  13,  1892,  together  with  the 
interest  that  has  subsequently  accrued  on  that  moiety.  On  that  day 
Bioomfield  caused  certain  lands  which  were  worth  about  $1,700  to 
\>e  conveyed  to  Mr.  Thomas  Macon,  the  attorney  of  the  appellee,  and 
the  latter  made  this  agreement  with  Bioomfield: 

"In  the  Circuit  Court  of  the  United  States  for  the  District  of  Colorado. 

"Jeremiah  J.  Mann,  Plaintiff,  ts.  Ralston  C.  Bioomfield  and  Robert  Tillitt, 

Defendants. 
"Whereas,  the  above-named  Jeremiah  J.  Mann  on  or  about  the  third  day  of 
January,  A.  D.  1885,  recovered  in  the  said  circuit  court  a  judgment  against 
the  above-named  defendants,  Ralston  C.  Bioomfield  and  Robert  Tillitt,  for  the 
eum  of  thirty  thousand  five  hundred  and  ninety-one  dollars  or  thereabouts  for 
Tils  damages,  besides  costs  of  suit;  and  whereas,  the  above-named  defendant 
Ralston  C.  Bioomfield  hath,  at  the  instance  and  by  the  request  of  the  above- 
named  plaintiff  of  even  date  herewith,  caused  to  be  conveyed  unto  Thomas 
Macon,  Esq.,  of  Denver,  Colorado,  certain  lands  and  premises,  six  hundred 
and  forty  acres,  more  or  less,  situated  in  township  1  south,  of  range  59  west, 
In  the  county  of  Arapahoe  and  state  of  Colorado,  which  said  conveyance  the 
«aid  plaintiff  hath  accepted  In  satisfaction  of  one  equal  moiety  of  the  said 
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judgment,  with  all  accumulations  of  interest  on  such  moiety:  Now,  therefore,, 
in  consideration  of  the  premises,  the  said  Jeremiah  J.  Mann,  plaintiff  afore- 
named, doth  hereby,  for  himself,  his  heirs,  executors,  and  administrators,  and 
assigns,  covenant  and  agree  to  and  with  the  said  Ralston  C  Bioomfield,  his 
heirs,  executors,  administrators,  and  every  of  them,  that  he  the  said  Jeremiah 
J.  Mann  will  not,  and  his  heirs,  executors,  administrators,  and  assigns  shall 
not,  at  any  time,  cause  to  be  levied  upon  or  taken,  under  any  writ  of  execution 
or  other  process  whatsoever,  issued  or  which  may  be  Issued  upon  the  said 
judgment,  or  cause  to  be  attached,  seized,  or  taken  by  virtue  of  any  writ  of 
attachment  or  other  process  which  may  be  issued  in  any  suit  brought  upon 
the  said  judgment  as  a  ground  of  action,  any  of  the  lands,  tenements,  goods, 
chattels,  or  other  estate  or  property  of  the  said  Ralston  C.  Bioomfield  now 
owned  by  him,  or  which  may  be  hereafter  acquired  by  him,  nor  shall  the 
said  Jeremiah  J.  Mann  in  any  way  or  manner  seek  to  charge  any  of  the 
lands,  premises,  goods,  chattels,  or  estate,  real  or  personal,  of  the  said  Ralston 
0.  Bioomfield,  now  owned  by  him,  or  which  may  hereafter  be  acquired  by  him. 
with  any  share  or  part  of  the  said  judgment,  costs,  or  interest.  And  the  said 
Jeremiah  J.  Mann  doth  hereby  release  and  discharge  from  the  lien  of  the 
said  judgment  all  estate,  real  and  personal,  whatsoever,  which  the  said  Ralston 
G.  Bioomfield  now  hath  or  may  hereafter  in  any  manner  acquire.  And  if  any 
writ  of  execution  issued,  or  which  may  be  issued,  upon  the  said  judgment  or 
upon  any  judgment  hereafter  recovered  thereupon,  or  any  attachment  or  other 
process  issued  in  any  suit  founded  upon  the  said  judgment,  shall  be  levied 
upon  any  of  the  property  of  said  Bioomfield  now  or  hereafter  acquired  (other- 
wise than  by  fraudulent  conveyance  of  the  said  Robert  Tillitt),  such  levy  shall 
and  may,  on  motion  of  the  said  Ralston  C.  Bioomfield.  be  quashed,  vacated, 
and  set  aside.  And,  whenever  satisfaction  of  the  residue  of  the  said  judg- 
ment shall  be  obtained  of  the  said  Robert  Tillitt,  the  said  Jeremiah  J.  Mann 
will,  in  due  form  of  law,  enter  satisfaction  of  the  said  judgment,  and  formally 
release  and  discharge  the  said  Ralston  C.  Bioomfield  and  Robert  Tillitt  there- 
from. Nevertheless,  the  said  Jeremiah  J.  Mann  expressly  reserves  to  himself 
all  right  to  pursue  the  said  Robert  Tillitt,  and  take  execution  upon  the  said 
judgment,  and  levy  the  same  upon  the  estate  and  property  of  the  said  Robert 
Tillitt,  and  to  pursue  all  remedies  whatsoever  which  he,  the  said  Jeremiah  J. 
Mann,  hath  or  can  have  in  law  for  procuring  satisfaction  of  or  from  the  said 
Robert  Tillitt  as  to  all  the  residue  of  the  said  judgment.  In  witness  whereof 
the  said  Jeremiah  J.  Mann  hath  set  his  hand  and  seal  this  13th  day  of  Sep- 
tember, A.  D.  1892.  J.  J.  Mann.     [Seal]" 

When  this  contract  was  made  the  amount  lawfully  due  on  the  judg- 
ment had  been  reduced  by  certain  payments,  which  the  appellee  had 
received,  to  such  an  extent  that  it  was  less  than  one-half  of  the  origi- 
nal amount  of  the  judgment  and  interest  from  the  date  of  its  rendi- 
tion. The  contention  of  the  appellant  is  that  the  appellee  by  this 
contract  with  Bioomfield  agreed  to  receive,  and  did  receive,  the 
lands  there  mentioned  in  payment  of  one-half  of  the  original  amount 
of  the  judgment  and  accrued  interest,  and  that,  as  the  half  of  this 
amount  was  at  the  date  of  the  agreement  more  than  the  entire 
amount  that  was  then  due  on  the  judgment,  he  satisfied  it  in  full  and 
released  Tillitt.  The  court  below  was  unable  to  sustain  this  posi- 
tion, and  held  that  the  parties  to  the  contract  intended  thereby  to 
satisfy  only  one  half  of  the  amount  due  at  the  time  the  agreement 
was  made.  This  left  the  other  half  still  due  from  Tillitt  and  his 
estate,  and  this  is  the  ruling  which  is  assigned  as  error.  In  support 
of  this  assignment,  counsel  for  appellant  urges  that  the  agreement 
recites  that  "the  above-named  Jeremiah  J.  Mann,  on  or  about  the 
third  day  of  January,  A.  D.  1885,  recovered  in  said  circuit  court  a 
judgment  against  the  above-named  defendants,  Ralston  C.  Bioomfield 
and  Robert  Tillitt,  for  the  sum  of  thirty  thousand  five  hundred  and 
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ninety-one  dollars  or  thereabouts  for  his  damages,  besides  costs  of 
suit";  that  Bloomfield  has  caused  certain  lands  to  be  conveyed  ta 
Thomas  Macon,  "which  said  conveyance  the  said  plaintiff  hath  ac- 
cepted in  satisfaction  of  one  equal  moiety  of  the  said  judgment,  with 
all  accumulations  of  interest  on  such  moiety";  and  that  in  a  petition 
which  the  appellee  filed  in  the  court  below  on  July  10,  1893,  for  the 
purpose  of  reviving  the  judgment,  he  alleged  "that  as  to  one  equal 
moiety  of  the  said  judgment  the  same  remains  unsatisfied,  and  there 
is  due  and  owing  to  your  petitioner  upon  the  said  judgment  the  sum 
of  115,295.50,  with  interest  from  the  date  of  the  rendition  of  the  judg- 
ment aforesaid  according  to  law,  besides  $722.45,  parcel  of  the  costa 
heretofore  taxed  herein  still  remaining  unpaid";  and  prayed  that  the 
judgment  might  be  revived  for  these  amounts  and  interest.  But 
neither  the  extracts  frotn  the  contract  and  the  petition  which  counsel 
quotes,  nor  the  entire  contract  and  petition  taken  together,  disclose 
any  substantial  basis  for  this  assignment.  There  is  certainly  noth- 
ing in  the  petition  to  indicate  that  the  appellee  conceded  that  the 
judgment  had  been  satisfied.  He  claimed  that  one  moiety  of  it  wa» 
unpaid,  and  the  only  mistake  he  made  was  that  he  demanded  a  larger 
amount  than  was  his  due.  This  was  by  no  means  an  admission  that 
nothing  was  due.  When  we  turn  to  the  contract,  there  seems  to  be 
little  doubt  of  the  intention  of  the  parties. 

The  primary  rules  for  the  construction  of  contracts  are  that  the 
court  may  put  itself  in  the  place  of  the  contracting  parties,  and  then, 
in  view  of  all  the  facts  and  circumstances  surrounding  them  at  the 
time  of  the  execution  of  the  instrument,  consider  what  they  intended 
by  the  terms  of  their  agreement,  and  that  when  the  intention  is  mani- 
fest it  will  control  in  the  interpretation  of  the  instrument,  regardlesa 
of  inapt  expressions  and  technical  rules  of  construction.  When  the 
agreement  of  September  13,  1892,  was  made,  the  judgment  debtors* 
Bloomfield  and  Tillitt,  owed  the  appellee  $16,680.83,  with  interest  at 
10  per  cent,  per  annum  from  August  3,  1885.  Bloomfield  had  no 
property  subject  to  execution,  and  he  caused  640  acres  of  land,  worth 
$1,700,  to  be  conveyed  to  the  attorney  of  the  appellee,  and  obtained 
the  agreement  in  issue.  There  was  nothing  in  the  situation  or  rela- 
tion of  the  parties  to  lead  one  to  suppose  that  Mann  intended,  in  con- 
sideration  of  this  property  worth  $1,700,  to  satisfy  the  entire  judg- 
ment and  release  both  the  debtors.  The  natural,  customary,  and 
rational  course  to  pursue  was  to  covenant  not  to  pursue  Bloomfield 
and  to  retain  his  rights  against  Tillitt.  Nor  is  there  anything  in  the 
agreement  itself  which  tends  to  show  that  it  was  not  made  for  this 
purpose  or  was  not  to  have  this  effect.  On  the  other  hand,  it  ex- 
pressly recites  that  the  conveyance  of  the  land  is  accepted,  not  in 
satisfaction  of  the  entire  judgment,  but  only  "of  one  equal  moiety" 
thereof.  The  appellee  covenants,  not  that  he  will  not  collect  the  un- 
satisfied moiety  of  the  judgment,  but  simply  that  he  will  not  pursue 
any  of  the  lands,  tenements,  goods,  chattels,  or  other  estate  or  prop- 
erty of  the  said  Ralston  C.  Bloomfield  for  the  purpose  of  collecting 
such  judgment,  and  that,  "whenever  satisfaction  of  the  residue  of  the 
said  judgment  shall  be  obtained  of  the  said  Robert  Tillitt,"  he  will 
satisfy  the  entire  judgment.    Finally,  that  there  might  be  no  mistake 
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or  misconstruction,  he  adds  at  the  close  of  the  agreement:  "Never- 
theless, the  said  Jeremiah  J.  Mann  expressly  reserves  to  himself  all 
right  to  pursue  the  said  Robert  Tillitt,  and  take  execution  upon  the 
said  judgment,  and  levy  the  same  upon  the  estate  and  property  of  the 
said  Robert  Tillitt,  and  to  pursue  all  remedies  whatsoever  which  he, 
the  said  Jeremiah  J.  Mann,  hath  or  can  have  in  law  for  procuring 
satisfaction  of  or  from  the  said  Robert  Tillitt  as  to  all  the  residue 
of  the  said  judgment."  The  facts  and  circumstances  surrounding 
the  parties  at  the  time  this  contract  was  made;  the  large  amount 
•due  upon  the  judgment;  the  small  value  paid  by  Bloomfield  for  the 
contract;  the  plain  declaration  in  the  agreement  that  the  conveyance 
which  Bloomfield  procured  was  accepted  in  satisfaction  of  only  one- 
half  of  the  judgment  and  interest;  the  express  covenants  not  to  pur- 
sue Bloomfield,  and  to  satisfy  the  judgment  only  when  the  residue 
should  be  paid  by  Tillitt;  and  the  express  reservation  of  the  right  to 
pursue  the  latter,  to  take  execution  upon  the  judgment,  and  levy  the 
same  upon  his  estate, — conclusively  show  that  it  was  not  the  inten- 
tion of  the  appellee  to  release  more  than  one-half  of  the  amount  due 
upon  the  judgment  at  the  time  he  made  the  contract.  The  decree 
of  the  court  below  is  affirmed,  with  costs. 


(104  Fed.  425.) 

NORTHERN  PAC.  RY.  CO.  v.  SODERBERG. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    October  1,  1900.) 

No.  601. 

1.  Public  Lands— Mineral  Character— Building  Stone. 

Land  chiefly  valuable  for  granite  which  it  contains,  suitable  for  quar- 
rying, and  of  good  merchantable  quality,  is  mineral  land,  within  the 
meaning  of  the  exception  in  the  grant  of  July  2,  1804,  to  the  Northern 
Pacific  Railroad  Company,  and  did  not  pass  under  said  grant. 

H.  Same— Railroad  Grant— Exception  of  Mineral  Lands. 

The  term  "mineral  lands/*  as  used  in  excepting  such  lands  from  the 
grant  of  July  2,  1864,  to  the  Northern  Pacific  Railroad  Company,  was 
subject  to  enlargement  In  its  meaning  at  any  time  before  the  grant  at- 
tached by  the  definite  location  of  the  road;  and.  conceding  that,  as  used 
and  understood  by  congress  at  the  time  of  the  grant,  it  did  not  include 
lands  chiefly  valuable  for  building  stone  they  contained,  subsequent  acts 
of  congress  prior  to  1879  fixed  the  status  of  such  lands  as  mineral,  and 
they  were  excluded  from  the  grant  along  the  portions  of  the  road  not 
definitely  located  until  after  that  date. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
ern Division  of  the  District  of  Washington. 

The  Northern  Pacific  Railway  Company  appeals  from  a  decree  of  the  cir- 
cuit court  dismissing  Its  bill  In  a  suit  brought  to  restrain  J.  A.  Soderberg, 
the  appellee,  from  removing  granite  from  the  N.  B.  *4  of  section  19,  town- 
ship 27  N.,  range  10  E.  of  the  Willamette  meridian,  in  the  state  of  Washing- 
ton. The  bill  alleges  that  the  land  In  question  is  part  of  an  odd-nnmbered 
section  situated  within  the  40-mile  or  place  limits  of  the  grant  to  the  North- 
-ern  Pacific  Railroad  Company  by  act  of  congress  approved  July  2,  1864;  that 
the  title  to  said  land  passed  to  the  railroad  company  upon  the  definite  loca- 
tion of  its  line  of  road,  which  title  the  appellant  has  acquired  by  purchase; 
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that  there  is  situated  upon  said  premises  a  ledge  of  granite  of  good  quality, 
of  the  yalue  of  more  than  $5,000,  and  that  the  defendant  is  engaged  in  quar- 
rying and  removing  the  same.  The  defendant  answered,  alleging  that  the 
premises  were  excepted  from  the  grant  to  the  Northern  Pacific  Railroad  Com- 
pany by  reason  of  the  fact  that  they  contained  granite  valuable  for  building 
purposes,  and  alleged  further  that  the  defendant  had  made  an  entry  of  the 
premises  under  the  mineral  laws  of  the  United  States.  The  answer  set  forth 
an  affirmative  defense  in  the  nature  of  a  cross  bill,  alleging  the  facts  of  the 
defendant's  entry  of  the  premises  under  the  mineral  laws  of  the  United 
States,  and  praying  that  he  be  decreed  to  be  the  owner  of  the  premises  cov- 
ered by  his  entry.  The  case  was  heard  upon  an  agreed  statement  of  facts, 
in  which  it  was  shown  that  the  line  of  the  railroad  was  definitely  located 
opposite  the  premises  in  controversy  on  March  26,  18S4,  and  that  it  was  a 
portion  of  the  main  line  over  the  Cascade  Mountains,  authorized  by  act  of 
congress  of  July  2,  1864,  which,  under  the  joint  resolution  of  May  31,  1870, 
was  designated  the  "Branch  line";  that  at  the  date  of  the  grant  and  at  the 
date  of  the  location  of  the  road  opposite  the  premises  in  controversy  the  land 
was  public  land,  to  which  the  United  States  had  full  title,  not  reserved,  sold, 
granted,  or  otherwise  appropriated,  and  free  from  pre-emption  or  other  claims 
or  rights,  unless  the  other  facts  stipulated  and  the  acts  of  congress  passed 
previous  to  March  26,  1884,  constituted  a  reservation  or  appropriation;  that 
the  land  in  controversy  is  rough  and  mountainous  land,  and  its  principal 
value  consists  in  the  granite  thereon,  which  is  of  good  and  merchantable 
quality,  valuable  for  building  stone,  and  of  the  value  of  more  than  $5,000; 
that  on  April  14,  1897,  the  defendant  entered  certain  portions  of  said  quar- 
ter section  of  land  under  the  placer  mining  laws  of  the  United  States,  and 
on  April  26,  1897,  he  caused  a  record  of  the  location  of  his  claims  to  be 
filed  and  entered  upon  the  public  records  of  the  mining  district  in  which  the 
land  is  situated.  The  stipulation  sets  forth  further  facts  sufficient  to  show 
that  the  appellee  acquired  title  to  said  mining  claims  under  the  mineral  laws 
of  the  United  States,  provided  that  said  lands  were  subject  to  entry  under 
such  mining  laws.  • 

James  B.  Kerr,  for  appellant 
R.  A.  Ballinger,  for  appellee. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

GILBERT,  Circuit  Judge,  after  stating  the  case  as  above,  deliv- 
ered the  opinion  of  the  court. 

The  question  presented  in  this  case  is  whether  land  which  is  chiefly 
valuable  for  granite  of  a  good,  merchantable  quality  is  mineral  land 
within  the  meaning  of  the  exception  from  the  grant  of  lands  to  the 
Northern  Pacific  Railroad  Company.  Section  3  of  the  act  of  July 
2,  1864,  grants  to  the  railroad  company  certain  odd-numbered  sec- 
tions not  mineral,  "and  whenever  on  the  line  thereof,  the  United 
States  have  full  title,  not  reserved,  sold,  granted,  or  otherwise  ap- 
propriated, and  free  from  pre-emption,  or  other  claims  or  rights, 
at  the  time  the  line  of  said  road  is  definitely  fixed,  and  a  plat 
thereof  filed  in  the  office  of  the  commissioner  of  the  general  land 
office."  There  is  a  proviso  that  "all  mineral  lands"  are  excluded 
from  the  operations  of  the  act,  and  in  lieu  thereof  a  like  quantity 
of  unoccupied  and  unappropriated  agricultural  lands  in  odd-num- 
bered sections  nearest  to  the  line  of  said  road  may  be  selected. 
Tli'M-c  is  a  further  proviso  "that  the  word  'mineral/  when  it  occurs 
in  ''is  act,  shall  not  be  held  to  include  iron  or  coal,"  Section  2  of 
tin  act  confers  upon  the  railroad  company  power  and  authority 
to  take  from  the  public  lands  adjacent  to  the  line  of  said  road  ma- 
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terials  of  earth,  stone,  timber,  etc.,  for  the  construction  thereof. 
It  is  contended  by  the  appellant  that  in  all  the  congressional  legis- 
lation relating  to  minerals  and  mineral  lands  prior  to  and  including 
the  grant  to  the  Northern  Pacific  Railroad  Company  the  terms  "min- 
eral" and  "mineral  land"  were  used  in  their  proper  and  ordinary 
sense,  and  were  intended  to  embrace  only  such  substances  as  were 
obtained  from  mines.  Reference  is  made  to  the  ordinance  of  May 
20,  1785,  for  the  disposal  of  lands  in  the  Western  territory,  in  which 
there  was  reserved  "one-third  part  of  all  gold,  silver,  lead,  and  copper 
mines,  to  be  sold  or  otherwise  disposed  of,  as  congress  shall  here- 
after direct,"  and  to  acts  of  congress  in  which  lead  mines  and  salines 
were  reserved  in  the  disposition  of  public  lands,  and  especially  to 
the  act  of  September  4.  1841,  the  first  general  pre-emption  law  grant- 
ing to  settlers  on  public  domain  the  right  to  purchase  land  to  the 
•extent  of  160  acres  each,  in  which  it  was  provided  in  section  10  that 
no  lands  on  which  are  situated  any  known  salines  or  mines  should 
be  allowed  entry  under  the  provisions  of  the  act.  We  do  not,  how- 
ever, discover  from  the  earlier  statutes  any  definite  light  as  to 
the  meaning  of  the  word  "mineral"  as  the  same  is  used  in  the  grant 
to  the  Northern  Pacific  Railroad  Company.  In  the  pre-emption  act 
of  1841  the  reservation  was  of  lands  on  which  are  situated  any  known 
''salines  or  mines."  In  the  act  of  September  27,  1850,  commonly 
known  as  the  "Donation  Act,"  the  exception  is  of  "mineral  lands" 
and  lands  reserved  for  salines.  What  is  meant  by  the  term  "min- 
eral lands"  is  not  defined  in  the  act,  but  the  act  contains  provisions 
stating  that  portions  of  the  public  lands  which  seem  unfit  for  culti- 
vation purposes  may  be  surveyed  into  townships  only.  Subsequently 
congress  by  statute  repealed  so  much  of  the  donation  act  as  pro- 
vided that  none  except  township  lines  shall  be  surveyed  where  the 
lands  are  mineral,  thus  applying  the  term  "mineral"  to  lands  which 
seem  unfit  for  cultivation.  So  the  act  of  March  3,  1853,  directing 
the  survey  of  public  lands  in  California,  provided  that  "none  other 
than  township  lines  shall  be  surveyed  where  the  lands  are  mineraL" 
The  act  of  July  1,  1864  (13  Stat.  343),  enacted  one  day  prior  to  the 
date  of  the  grant  to  the  Northern  Pacific  Railroad  Company,  has 
been  regarded  as  a  legislative  interpretation  of  the  words  "mines" 
and  "mineral  lands"  as  they  had  been  used  by  congress  in  prior 
legislation,  and  more  especially  in  the  pre-emption  act  of  1841. 
The  act  declared  that  "any  tracts  embracing  coal  beds  or  coal  fields, 
constituting  portions  of  the  public  domain,  and  which  as  'mines' 
are  excluded  from  the  pre-emption  act  of  1841,  and  which  under 
past  legislation  are  not  liable  to  ordinary  private  entry,"  might  be 
offered  at  public  sale.  This  legislation  expresses  the  .meaning  of 
congress  in  reserving  "mines"  in  the  pre-emption  act  *  It  declares 
that  mines  of  coal,  which  is  not  a  metallic  substance,  and  had  not 
been  specified  in  the  reservations  of  gold,  silver,  copper,  lead,  etc., 
had  been  included  in  the  word  "mines"  in  the  reservation*  of  the 
pre-emption  act.  Mullan  v.  U.  S.,  118  U.  S.  271,  6  Sup.  Ct.  1041,  30 
L.  Ed.  170. 

Contemporaneous  construction  of  the  word  "mineral"  by  the  ex- 
ecutive officers  whose  duty  it  was  to  construe  the  land  laws  is, 
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in  a  case  of  ambiguity,  of  persuasive  force.  U.  S.  v.  Moore,  95  U. 
S.  760,  24  L.  Ed.  588;  Brown  v.  U.  S.,  113  U.  S.  568,  5  Sup.  Ct.  648, 
28  L.  Ed.  1079;  Pennoyer  v.  McConnaughy,  140  U.  S.  23,  11  Sup. 
Ct  699,  35  L.  Ed.  363;  Barden  v.  Kailroad  Co.,  154  U.  S.  288,  14 
Sup.  Ct.  1030,  38  L.  Ed.  992.  In  the  case  of  In  re  Hooper,  1  Land 
Dec.  Dep.  Int.  560,  the  land  department  approved  the  rule  which 
had  been  promulgated  in  a  circular  from  the  general  land  office 
that  "whatever  is  recognized  as  a  mineral  by  the  standard  authori- 
ties on  the  subject,  where  the  same  is  found  in  quantity  and  quality 
to  render  the  land  sought  to  be  patented  more  valuable  on  this 
account  than  for  purposes  of  agriculture,  should  be  treated  as  com- 
ing within  the  purview  of  the  mining  act  of  May  10,  1872."  In 
Maxwell  v.  Brierly,  .1  Brainard,  Leg.  Prec.  98,  it  was  held  that  land 
more  valuable  for  its  deposits  of  stone,  or  whatever  is  recognized 
as  mineral,  than  for  agriculture,  is  mineral  land.  In  the  case  of 
In  re  Bennet,  3  Land  Dec.  Dep.  Int.  116,  it  was  held  that  mountain 
land  covered  with  granite  cliffs  and  rocks,  the  value  of  which  was 
in  the  quarry  in  the  face  of  the  cliff,  was  mineral  land,  and  might 
be  entered  as  a  placer  claim.  This  ruling  was  adhered  to  until  1891, 
when  an  apparent  departure  was  made  in  the  case  of  Conlin  v. 
Kelly,  12  Land  Dec.  Dep.  Int.  1,  where  it  was  held  that  stone  useful 
only  for  general  building  purposes  does  not  except  land  from  pre- 
emption entry.  In  that  case  Kelly,  the  pre-emptioner,  had  made 
final  payment  for  the  land  seven  years  before  Conlin  filed  his  contest 
•claiming  that  the  land  was  valuable  for  mineral.  Decision  seems 
to  have  been  controlled  by  that  fact,  together  with  the  further  fact, 
as  found  by  the  secretary,  that  the  stone  in  the  tract  in  contro- 
versy had  no  peculiar  property  or  characteristic  to  give  it  special 
value  otherwise  than  for  general  building  purposes.  But  in  Mc- 
Olenn  v.  Wienbroeer,  15  Land  Dec.  Dep.  Int.  370,  it  was  held  that 
land  which  contains  a  valuable  deposit  of  stone  useful  for  special 
purposes  might  be  entered  as  a  placer  claim.  The  secretary  distin- 
guished the  case  of  Conlin  v.  Kelly,  and  declared  that  the  ruling  in 
that  case  rested  upon  equitable  as  well  as  legal  considerations,  and 
that  the  department  declined  to  cancel  an  entry  which  had  existed 
for  seven  years  upon  the  plea  that  it  was  fraudulently  made,  on  the 
ground  that  common  building  rock,  used  for  general  purposes,  is 
mineral.  Shortly  after  the  decision  of  the  case  of  Conlin  v.  Kelly, 
and  apparently  for  the  purpose  of  disapproving  the  rule  there  an- 
nounced, and  of  re-establishing  the  former  ruling  of  the  land  depart- 
ment, congress  enacted  the  law  of  August  4,  1892,  permitting  stone 
to  be  taken  under  the  placer  mining  laws.  In  a  case  arising  be- 
fore the  date  of  that  law  (South  Dakota  v.  Vermont  Stone  Co.,  16 
Land  Dec.  Dep.  Int.  263)  it  was  held,  following  Conlin  v.  Kelly,  that 
lands  chiefly  valuable  for  ordinary  building  stone  are  not  excepted 
as  mineral  lands  from  the  grant  to  the  state  for  school  purposes. 
But  in  Van  Doren  v.  Plested,  Id.  508,  it  was  held  that  land  con- 
taining a  deposit  of  sandstone  of  a  superior  quality  for  building 
and  ornamental  purposes,  valuable  only  as  a  stone  quarry,  may  be 
entered  as  a  placer  claim  under  the  general  mining  laws.  This 
also  was  held  of  an  entry  made  prior  to  the  act  of  1892.    In  the 
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case  of  In  re  Gibson,  21  Land  Dec.  Dep.  Int.  329,  it  was  held  that 
land  embraced  within  a  placer  entry  of  a  tract  chiefly  valuable  for 
ordinary  building  stone,  made  in  1889,  is  excepted  from  the  subse- 
quent operation  of  the  grant  of  school  lands  to  the  state.  In  that 
case  the  secretary  declined  to  approve  the  ruling  in  the  case  of  South 
Dakota  v.  Stone  Co.  In  Pacific  Coast  Marble  Co.  v.  Northern  Pac. 
R.  Co.,  25  Land  Dec.  Dep.  Int.  233,  it  was  held  that  lands  valuable 
only  on  account  of  the  marble  deposit  contained  therein  did  not 
pass  to  the  Northern  Pacific  Railroad  Company  under  its  grant  of 
July  2, 1864,  but  were  subject  to  placer  entry  under  the  mining  laws. 
These  rulings  of  the  land  department  are,  in  the  main,  in  harmony 
with  the  definition  of  the  word  "mineral"  as  the  same  is  popularly 
and  generally  accepted.  A  mineral  is  defined  by  the  Century  Dic- 
tionary to  be: 

"Any  constituent  of  the  earth's  crust;  more  specifically  an  inorganic  body 
occurring  in  nature,  homogeneous,  and  having  a  definite  chemical  composition 
which  can  be  expressed  by  a  chemical  formula,  and  further  having  certain 
distinguishing  physical  characteristics." 

Bainb.  Mines  (4th  Ed.)  p.  1,  defining  the  term  "mineral,"  says: 

"The  term  may,  however,  in  the  most  enlarged  sense,  be  described  as 
comprising  all  the  substances  which  now  form  or  which  once  formed  a  part 
of  the  solid  body  of  the  earth,  both  external  and  internal,  and  which  are  now 
destitute  of  or  incapable  of  supporting  animal  or  vegetable  life.  In  this  view 
it  would  embrace  as  well  the  bare  granites  of  the  mountains  as  the  deepest 
hidden  diamonds  and  metallic  ores." 

There  is  authority  in  the  earlier  English  decisions  for  holding 
that  minerals  signify  that  which  is  obtained  from  mines,  from  un- 
derground workings,  as  distinguished  from  that  which  is  quarried. 
Dawell  v.  Roper,  24  Law  J.  Ch.  779;  Rex  v.  Sedgley,  2  Barn.  & 
Adol.  65;  Rex  v.  Brettell,  3  Barn.  &  Adol.  424.  But  the  weight  of 
English  authority  includes  under  the  term  "mineral"  that  which 
is  quarried  as  well  as  that  which  is  obtained  from  mines.  In  Rail- 
way Co.  v.  Checkley,  L.  R.  4  Eq.  19,  Lord  Romilly,  M.  R.,  held  that 
stone  was  a  mineral  under  a  reservation  of  mines  and  minerals. 
He  said: 

"Stone  Is,  in  my  opinion,  clearly  a  mineral;  and  in  fact  everything  except 
the  merest  surface,  which  is  used  for  agricultural  purposes.  Anything  be- 
yond that  which  is  useful  for  any  purpose  whatever,  whether  it  is  gravel, 
marble,  fire  clay,  or  the  like,  comes  within  the  word  'mineral'  when  there  is  a 
reservation  of  the  mines  and  minerals  from  a  grant  of  land." 

In  Earl  of  Rosse  v.  Wainman,  14  Mees.  &  W.  859,  Parke,  B.,  said: 
"Beds  of  stone,  which  may  be  dug  by  winning  or  quarrying,  are,  therefore, 
properly  minerals." 

Similar  views  are  expressed  in  Midland  Ry.  Co.  v.  Haunchwood 
Brick  &  Tile  Co.,  20  Ch.  Div.  552;  Micklethwait  v.  Winter,  5  Eng. 
Law  &  Eq.  526;  Hext  v.  Gill,  7  Ch.  App.  699;  Jamieson  v.  Railway 
Co.,  6  Scot.  L.  R.  188;  and  Attorney  General  v.  Granite  Co.,  35 
Wkly.  Rep.  617.  In  the  case  last  cited  it  was  held  that  the  term 
"mineral"  included  granite. 

In  Pennsylvania  the  ruling  in  Earl  of  Rosse  v.  Wainman  was  fol- 
lowed in  Griffin  v.  Fellows,  *81  Pa.  St.  114,  where  it  was  said: 
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"The  term  'mineral'  embraces  everything  not  of  the  mere  surface  which  is 
used  for  agricultural  purposes.  The  granite  of  the  mountain  as  well  as  metal- 
lic ores  and  fossils  are  comprehended  within  it" 

In  Hartweil  v.  pammon,  10  N.  J.  Eq.  128,  it  was  held  that  paint 
stone  found  in  strata  below  the  surface  of  the  soil  is  included  in  the 
terms  "mines"  and  "minerals."  Under  the  authority  of  tfiese  deci- 
sions and  definitions,  we  entertain  no  doubt  that  in  the  reservation 
of  mineral  lands  from  the  grant  to  the  Northern  Pacific  Railroad 
Company  the  granite  quarry  in  controversy  was  included.  But  if, 
indeed,  the  reservation  of  mineral  lands,  as  the  term  "mineral"  was 
used  and  understood  at  the  time  of  the  grant  to  the  Northern  Pa- 
cific Railroad  Company,  was  insufficient  to  exclude  from  the  grant 
lands  valuable  principally  for  granite  quarries,  congress  neverthe- 
less retained  the  power  to  subsequently  enlarge  the  reservation,  and 
make  it  more  comprehensive,  at  any  time  before  rights  were  vested 
by  the  definite  location  of  the  road.  The  grant  was  a  grant  of 
lands  that  were  not  otherwise  reserved  or  appropriated  at  the  time 
of  the  definite  location  of  the  line  of  the  road.  Menotti  v.  Dillon, 
167  U.  S.  703,  17  Sup.  Ct.  945,  42  L.  Ed.  333;  Railroad  Co.  v.  San- 
ders, 1  C.  C.  A.  192,  202,  49  Fed.  129,  134.  In  the  case  last  cited 
this  court  said: 

"Although  there  was  no  statute  providing  for  the  sale  or  bestowal  of  min- 
eral lands  at  the  time  of  the  grant  to  plaintiff,  congress  had  the  right  to, 
and  did  afterwards,  make  such  a  law;  and  under  it  claims  could  be  and  were 
lawfully  initiated  prior  to  the  definite  fixing  of  the  line  of  plaintiff's  road. 
We  think  that  the  reservations  in  %he  plaintiff's  grant  were  made  in  con- 
templation of  future  legislation  as  well  as  the  then  existing  laws." 

Soon  after  making  the  grant,  congress  enacted  the  first  mining 
act.    14  Stat.  251.    The  first  section  provides: 

4*That  the  mineral  lands  of  the  public  domain,  both  surveyed  and  unsur- 
veyed,  are  hereby  declared  to  be  free  and  open  to  exploration  and  occupation 
by  all  citizens  of  the  United  States,"  etc. 

On  May  10,  1872,  it  was  enacted  (17  Stat.  91): 

"That  all  valuable  mineral  deposits  in  lands  belonging  to  the  United  States, 
both  surveyed  and  unsurveyed,  are  hereby  declared  to  be  free  and  open  to 
exploration  and  purchase,  and  the  lands  in  which  they  are  found  to  occupa- 
tion and  purchase,"  etc 

On  June  3,  1878,  congress  enacted  a  law  providing  for  the  sale  of 
lands  valuable  chiefly  for  timber  or  stone.  20  Stat.  89.  These  stat- 
utes define  the  status  of  the  mineral  lands  included  within  the  ter- 
ritorial limits  of  the  railroad  grant  at  the  time  when  the  grant 
took  effect,  the  date  of  the  definite  location  of  the  road.  The  land 
in  controversy  .was  land  valuable  chiefly  for  stone,  and  as  such  was 
offered  for  sale.  The  decree  of  the  circuit  court  is  affirmed. 
43  C.C.A.-40 


Digitized  by  VjOOQIC 


626  43  C.  C.  A.  REPORTS. 

(104  Fed.  440.) 

GREAT  NORTHERN  RY.  CO.  v.  KASISCHKE. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    October  8,  1900.) 

No.  1,345. 

1.  Ma8teh  and  Servant— Defective  Appliances— Questions  for  Jury. 

A  railroad  coal  shed  was  equipped  with  boxes  or  chutes  holding  about 
five  tons  each,  which,  on  being  tripped,  slid  out  over  a  tender,  when  the 
pulling  of  a  pin  permitted  an  apron  to  drop,  and  the  coal  was  discharged 
into  the  tender.  On  one  occasion  one  of  the  chutes  failed  to  slide  out  on 
being  tripped,  and  plaintiff,  an  employe",  was  directed  by  his  foreman  to 
stand  on  the  tender  and  pull  on  it  It  suddenly  slid  out,  knocking  plain- 
tiff into  the  tender,  and  the  apron  fell,  dumping  the  entire  contents  upon 
him,  and  causing  his  injury.  There  was  evidence  tending  to  show  that 
10  days  after  the  accident  only  1  of  the  12  chutes  in  the  shed  would 
operate  properly,  and  as  they  were  designed  to  operate,  and  evidence 
was  also  introduced  by  defendant  to  the  effect  that  they  were  inspected 
daily.  Held,  that  such  evidence  warranted  the  submission  to  the  jury 
of  the  questions  whether  the  chute  was  in  proper  repair,  and,  if  not, 
whether  defendant  knew  or  should  have  known  its  defective  condition. 

8.  Same— Assumed  Risk. 

In  such  case  plaintiff  must  necessarily  have  known  that  from  some 
cause  the  chute  did  not  slide  properly,  and  must  be  held  to  have  assumed 
the  riak  therefrom:  but  that  fact  would  not  warrant  the  court  in  hold- 
ing, as  a  matter  of  law,  that  he  also  assumed  the  risk  from  the  defective 
fastening  of  the  apron,  by  reason  of  which  the  coal  was  prematurely  dis- 
charged upon  him,  or  preclude  a  recovery  for  injuries  caused  thereby,  and 
in  the  absence  of  evidence  clearly  showing  that  he  had,  or  should  have 
had,  knowledge  of  such  defect,  that  question  was  one  for  the  jury. 
8.  Release— Validity— Procuiung  by  Deceit. 

Plaintiff  received  quite  severe  injuries  while  in  the  employ  of  the  de- 
fendant railroad  company.  A  few  days  afterwards  he  signed  a  release 
of  all  claims  for  damages  on  account  of  such  injury,  for  the  stated  con- 
sideration of  "medical  attention."  He  testified  that  he  was  sent  for  by 
the  foreman  and  asked  to  sign  the  paper,  and  on  his  stating  that  he 
could  not  read  or  write  English  the  foreman  read  the  release  to  him,  and 
told  him  the  company  would  pay  his  doctor  bill  and  give  him  a  light  job; 
that  he  supposed  that  to  be  the  purport  of  the  paper,  and  did  not  under- 
stand it  to  be  a  release  of  his  claim  for  damages,  or  he  would  not  have 
signed  it.  Held  that,  under  the  circumstances,  plaintiff  had  the  right 
to  rely  upon  the  foreman  for  an  explanation  of  the  meaning  and  effect 
of  the  paper,  and  if  he  was  misled  as  to  its  effect  by  the  statements  of 
the  foreman,  without  negligence  on  his  part,— which  was  a  question 
for  the  jury,— it  would  not  be  binding  upon  him. 

Sanborn,  Circuit  Judge,  dissenting. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  North  Dakota. 

C.  Wellington  (W.  E.  Dodge,  on  the  brief),  for  plaintiff  in  error. 
G.  W.  Freerks  (M.  C.  Freerks,  on  the  brief),  for  defendant  in  error. 

Before  CALDWELL,  SANBORN,  and  THAYER,  Circuit  Judges. 

THAYER,  Circuit  Judge.  This  action  was  brought  by  Carl  Ka- 
sischke,  the  defendant  in  error,  against  the  Great  Northern  Railway 
Company,  the  plaintiff  in  error,  to  recover  damages  for  certain  per- 
sonal injuries  which  he  sustained  at  Breckenridge,  Minn.,  while  he 
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was  in  the  employ  of  the  defendant  company,  and  was  engaged  in 
coaling  one  of  its  engines.  It  appears  that,  when  an  engine  desired 
to  take  coal  at  the  place  where  the  accident  occurred,  it  was  run 
alongside  of  a  building  or  shed  containing  coal,  and  that  the  coal 
was  dumped  into  the  tender  by  means  of  movable  chutes  or  boxes 
in  the  side  of  the  building,  which  were  so  arranged  that  they  would 
slide  out  of  their  own  weight,  and  discharge,  respectively,  about  five 
tons  of  coal  into  the  tender.  These  boxes  were  so  arranged  that 
they  could  be  made  to  slide  out  of  their  sockets  by  pulling  a  rope, 
and  when  they  had  slid  out  a  certain  distance  the  coal  which  they 
contained  could  be  dumped  into  the  pit  of  the  tender  by  drawing  a 
bolt  or  pin,  and  permitting  an  apron  or  door  at  the  front  end  of  the 
box  to  open  or  fall.  The  plaintiff  below  alleged,  in  substance,  that 
on  the  night  of  December  7,  1898,  he  was  directed  by  his  foreman 
to  assist  in  coaling  one  of  the  defendant  company's  engines  at  its 
coaling  station;  that  he  was  ordered  by  the  foreman  to  stand  on  the 
locomotive  tender  and  pull  on  one  of  the  coal  chutes,  so  as  to  make 
it  slide  out  of  its  socket;  that  he  obeyed  this  order,  and  that  while 
in  the  act  of  palling  on  the  chute  it  suddenly  slid  out  of  its  socket, 
thereby  throwing  him  to  the  bottom  of  the  tender,  and  precipitating 
upon  him  about  five  tons  of  coal.  He  further  alleged,  in  substance, 
that  the  injuries  which  he  sustained  by  reason  of  the  accident  were 
•due  in  part  to  the  negligence  of  the  defendant  company  in  failing  to 
provide  safe  machinery  for  dumping  coal,  and  to  the  faulty  and  de- 
fective construction  of  such  machinery.  There  was  a  verdict  and 
judgment  in  favor  of  the  plaintiff  below  for  a  moderate  sum,  to  wit, 
f  1,250,  considering  the  nature  and  extent  of  the  injuries  which  he  is 
shown  to  have  sustained.  We  are  asked  by  the  defendant  company 
to  reverse  this  judgment  for  various  reasons. 

It  is  claimed  in  the  first  place  that  no  evidence  was  introduced 
which  tended  to  show  that  the  coal  chute  in  question  was  defective 
in  any  respect,  and  that  the  verdict  is  without  any  substantial  evi- 
dence to  support  it,  but  a  careful  perusal  of  the  record  has  served  to 
convince  us  that  this  proposition  is  untenable.  The  testimony 
shows  that  the  coal  chutes  or  boxes,  12  in  number,  were  made  of. 
sheet  iron,  and,  if  in  a  perfect  state  of  repair,  that  they  would  slide 
out  of  their  sockets  of  their  own  weight,  by  pulling  a  rope,  or  trip- 
ping them,  and  that  they  were  designed  to  be  operated  in  that  man- 
ner, rather  than  by  pushing  or  pulling  them;  also,  that  the  doors  or 
aprons  of  the  boxes  would  remain  closed  and  retain  the  coal  until  a 
bolt  or  pin  was  drawn,  so  as  to  release  a  latch  which  held  the  aprons. 
For  some  Reason,  however,  one  of  the  chutes  (that  which  occasioned 
the  injury)  did  not  operate  on  the  occasion  of  the  accident  as  it  was 
designed  to  operate.  It  did  not  slide  out  of  its  own  weight  when  it 
was  tripped,  and,  because  it  failed  to  operate  as  it  should  have  done, 
the  plaintiff  was  directed  to  stand  on  the  tender  and  pull  outwardly 
on  the  box  with  as  much  force  as  he  could  exert.  Moreover,  when 
the  box  slid  from  its  socket  it  did  not  retain  the  coal,  as  it  should 
have  done,  until  the  bolt  was  drawn  and  the  latch  released,  but 
immediately  discharged  its  contents  into  the  pit  of  the  tender,  there- 
by covering  the  plaintiff's  body  with  five  tons  of  coal.    We  think 
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that  the  fact  that  the  chute,  although  handled  properly,  did  not 
operate  as  it  should  have  operated,  warranted  an  inference  by  the 
jury  that  it  was  for  some  reason  out  of  order  and  in  need  of  repair. 
Besides,  there  was  direct  evidence  on  the  part  of  one  of  the  plain- 
tiff's witnesses  (a  witness  by  the  name  of  McColm),  who  had  abun- 
dant opportunity  to  examine  the  chutes,  that  about  10  days  after  the 
accident  none  of  them  but  one  were  in  such  a  condition,  owing  to 
some  defect  in  the  pins  or  latches  which  controlled  the  aprons,  that 
they  would  retain  the  coal  and  prevent  it  from  dumping  prema- 
turely, while  there  was  no  testimony  that  during  the  intermediate 
period  any  unexpected  event  had  occurred  which  had  put  them  out 
of  repair  suddenly.  We  conclude,  therefore,  that  a  jury  could  prop- 
erly find  that  the  particular  chute  which  was  being  operated  at  the 
time  of  the  accident  was  then  out  of  repair,  and  that  the  defect  in 
question  contributed  directly  to  the  plaintiff's  injury. 

It  is  furthermore  urged  that,  although  the  chute  where  the  acci- 
dent happened  may  have  been  defective,  yet  the  burden  was  on  the 
plaintiff  to  show  that  the  defendant  company  had  knowledge  of  its 
condition  prior  to  the  accident,  and  that  the  plaintiff  himself  had  no 
such  knowledge.  It  is  said  that  the  record  contains  no  evidence 
tending  to  show  such  knowledge  on  the  part  of  the  defendant  com- 
pany, while  it  does  appear  that  the  plaintiff  himself  was  advised  of 
the  defect  of  which  he  now  complains.  We  are  willing  to  concede 
that  it  was  incumbent  on  the  plaintiff  to  satisfy  the  jury  by  com- 
petent evidence  that  the  defendant  knew  or  ought  to  have  known 
before  the  accident  that  the  chute  was  out  of  repair,  provided  it  had 
been  constructed  properly  in  the  first  instance,  and  had  become  de- 
fective solely  through  use.  We  think,  however,  that  there  was  some 
evidence  which  would  justify  a  jury  in  concluding  that  the  chute 
had  been  out  of  repair  for  some  time  prior  to  December  7,  1898,  and 
that  its  condition  ought  to  have  been  known  to  the  defendant  com- 
pany, or  to  the  person  whose  duty  it  was  to  inspect  these  chutes. 
We  have  already  referred  to  the  fact  that  there  was  testimony  to 
the  effect  that  about  10  days  after  the  accident  all  of  the  chutes  but 
one  were  out  of  repair,  and  would  not  operate  as  they  should  have 
done,  owing  to  some  defect  in  the  latches  which  were  designed  to 
hold  the  aprons  in  place.  The  defendant  claimed,  and  offered  evi- 
dence to  that  effect,  that  the  chutes  were  inspected  daily,  and  were 
in  perfect  order  on  the  evening  of  the  accident,  and  for  a  long  time 
afterwards.  The  jury  probably  credited  the  statement  of  the  plain- 
tiff's witness  McColm  that  all  of  the  12  chutes,  with  possibly  one  ex- 
ception,  were  in  a  defective  condition  very  shortly  after  the  acci- 
dent; and,  upon  the  assumption  that  they  were  convinced  of  this 
fact,  it  afforded  a  reasonable  basis  for  an  inference  that  the  chutes, 
or  some  of  them,  were  out  pf  repair  on  the  night  of  the  injury  and 
for  some  time  previous,  inasmuch  as  it  did  not  appear  that  anything 
had  happened  in  the  meantime  that  would  be  liable  to  disarrange  all 
of  the  chutes  in  that  brief  period.  If,  a  week  after  the  plaintiff  was 
hurt,  the  chutes,  with  one  exception,  were  out  of  order,  and  in  need 
of  repair  to  make  them  operate  perfectly,  or  as  they  were  designed 
to  operate,  it  would  be  reasonable,  we  think,  to  conclude  that  some 
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of  them  were  in  need  of  repairs  previous  to  December  7,  1898,  and 
that  the  defect  should  have  been  discovered  by  the  defendant  com- 
pany, since  the  testimony  which  it  produced  tended  to  show  that 
they  were  subjected  to  a  daily  examination.  We  think,  therefore, 
that  no  error  was  committed  by  the  trial  court  in  allowing  the  jury 
to  determine  whether  the  chutes  were  in  a  defective  condition  on  the 
night  of  the  accident,  and  whether  the  defect  therein  was  of  such 
long  standing  that  the  defendant  company,  in  the  exercise  of  ordi- 
nary diligence,  ought  to  have  discovered  their  condition.  In  view 
of  the  conflict  in  the  testimony  respecting  the  condition  of  the  pins 
and  latches  by  which  the  aprons  were  held  in  place,  it  was  the  prov- 
ince of  the  jury  to  settle  the  controversy;  and,  if  they  found  the 
chutes  to  be  in  a  bad  state  of  repair  on  the  occasion  of  the  acci- 
dent, it  was  likewise  their  duty  to  determine  for  how  long  a  period 
they  had  probably  been  in  that  condition,  and  whether  reasonable 
care  had  been  exercised  by  the  defendant.  It  is  a  fact  which  ad- 
mits of  no  controversy  that  when  the  plaintiff  took  his  place  on  the 
tender,  in  obedience  to  the  order  of  his  foreman,  for  the  purpose  of 
pulling  on  the  coal  chutes  or  boxes,  he  was  aware  that  for  some 
reason  the  particular  chute  did  not  operate  as  it  should  have  done 
when  the  rope  was  pulled,  and  that  there  was  something  which  ob- 
structed its  outward  movement.  But  it  will  not  do  to  say  that  the 
testimony  shows  beyond  peradventure  that  the  plaintiff  was  aware 
that  there  was  a  defect  in  the  pin  or  latch  of  the  apron  of  the  chute 
which  he  attempted  to  draw,  which  would  cause  it  to  dump  pre- 
maturely. He  testified,  in  substance,  that  he  had  only  assisted  in 
coaling  engines  at  the  coal  chute  in  question  for  two  nights  prior  to 
the  accident,  and  that  during  that  time  he  had  learned  that  some  of 
the  aprons  were  open,  but  that  the  pins  in  most  of  them  were  so 
tight  that  they  had  to  be  knocked  out  with  a  pick.  This  statement 
did  not  warrant  the  trial  court  in  assuming  that  the  plaintiff  knew 
that  the  apron  of  the  chute  which  he  attempted  to  draw  was  in  such 
a  condition  that  it  would  open  of  its  own  accord,  but  it  rather  made 
it  the  duty  of  the  court  to  permit  the  jury  to  determine  whether  he 
had  such  knowledge,  or  ought  to  have  acquired  it,  prior  to  the  ac- 
cident. It  was  the  province  of  the  jury  to  decide  what  knowledge 
he  had  or  ought  to  have  had  as  respects  the  condition  of  the  apron, 
and  whether  it  was  of  such  a  nature  as  rendered  him  guilty  of  con- 
tributory negligence.  It  may  have  been,  and  probably  was,  a  de- 
fect in  the  apron  fastenings  of  the  particular  chute  which  he  at- 
tempted to  draw,  occasioning  an  unexpected  fall  of  a  mass  of  coal 
upon  the  plaintiff's  body  as  he  lay  in  the  pit  of  the  tender,  that 
caused  his  most  serious  hurt,  namely,  the  rupture  of  which  he  now 
complains.  In  view  of  all  the  testimony,  the  trial  court  had  no 
right  to  declare  that  the  plaintiff  had  consciously  assumed  the  risk 
of  being  crushed  or  bruised  by  the  sudden  fall  of  five  tons  of  coal, 
even  if  it  did  appear  that  he  had  consciously  assumed  the  risk  of 
losing  his  balance  on  the  edge  of  the  tender  by  the  sudden  outward 
movement  of  the  chute.  Most  men  in  his  situation,  and  without 
knowledge  that  the  apron  of  the  chute  was  out  of  order  and  that  it 
would  discharge  its  load  prematurely,  would  probably  have  obeyed 
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the  peremptory  order  of  the  foreman  (which  was  given,  as  it  seems, 
with  some  show  of  anger)  to  stand  on  the  tender  and  pull  on  the 
chute,  and  would  have  done  so  without  hesitation  or  thought  of 
serious  harm.  We  are  not  prepared  to  hold,  therefore,  and  cannot 
assent  to  the  proposition,  that  because  he  attempted  to  start  the 
chute  by  pulling  on  it,  knowing  th$t  it  was  obstructed  by  some  ob- 
stacle, he  thereby  assumed  the  risk  of  an  injury  that  was  occasioned 
by  an  unknown  defect  in  the  apron,  and  is  not  entitled  to  recover 
for  such  injury.  The  evidence  shows  that  there  was  another  risk 
besides  that  of  slipping  into  the  pit  of  the  tender,  of  which  he  may 
have  been  ignorant,  that  may  have  occasioned  his  chief  hurt,  and 
that  this  risk  was  incurred  through  the  fault  of  the  master.  We 
are  of  opinion  that  the  trial  court  very  properly  allowed  the  jury  to 
determine,  in  the  light  of  all  the  circumstances,  whether  the  plain- 
tiff was  guilty  of  such  contributory  "negligence  in  obeying  the  order 
of  the  foreman,  and  in  taking  such  a  position  as  he  did  on  the  ten- 
der, as  should  preclude  him  from  recovering. 

It  is  further  urged  by  the  defendant  company  that  the  plaintiff  on 
December  12,  1898,  for  a  valuable  consideration,  released  it  from  all 
causes  of  action  then  existing,  and  that  this  action  is  barred  by  the 
release,  which  is  in  the  following  form: 

"Form  2,704.    Great  Northern  Railway  Line.    Great  Northern  Railway  Com- 
pany.   Release  of  Damages. 

"Know  all  men  by  these  presents,  that  In  consideration  of  the  sum  of  medi- 
cal attention ,  to  me  in  hand  paid  by  the  Great  Northern  Railway  Com- 
pany, the  receipt  whereof  Is  hereby  acknowledged,  I  have  released,  acquitted, 
and  discharged,  and  by  these  presents  do  release,  acquit,  and  forever  dis- 
charge, the  said  railway  company,  its  successors  and  assigns,  of  and  from 
any  and  all  cause  or  causes  of  action,  costs,  charges,  claim,  or  demand,  of 
whatever  name  or  nature,  in  any  manner  arising  or  to  grow  out  of  personal 
injuries  received  by  me  at  Breckenridge  on  Dec.  6th,  1898,  wbile  assisting  in 
coaling  engine  No.  200.  I  slipped  and  fell  into  tank  pit,  and  coal  from  pocket 
fell  on  me,  whereby  I  was  severely  injured.  The  receipt  of  said  sum  of  medi- 
cal attention  dollars  being  hereby  acknowledged  to  be  in  full  payment,  satis- 
faction, and  discharge  of  any  and  all  such  cause  or  causes  of  action,  costs, 
charges,  and  demand  arising  or  growing  out  of  said  personal  injuries  received 
as  aforesaid. 

"In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal  this  12th  day  of 
December,  A.  D.  1898.  Carl  Kasischke,     [Seal.] 

"In  presence  of 
"J.  O.  Nolan, 
"E.  Abig." 

Along  the  margin  of  this  release  was  written  the  following  state- 
ment, but  it  was  unsigned: 

"This  release  read  and  explained  to  me  before  signature,  and  releases  all 
claim 8  for  personal  injury  to  date." 

With  respect  to  this  document  the  plaintiff  testified,  in  substance, 
that  on  December  12,  1898,  five  days  after  the  accident,  he  was  sent 
for  to  come  to  the  roundhouse;  that  he  was  somewhat  affected  by 
dizziness  at  that  time,  as  a  result  of  the  accident;  that  on  reaching' 
the  office  in  the  roundhouse  he  was  shown  a  paper  by  the  division 
master  mechanic,  J.  C.  Nolan,  and  was  asked  if  he  understood  it; 
that  he  told  Nolan  at  the  time  that  he  could  neither  read  nor  write 


Digitized  by  VjOOQIC 


GREAT    NORTHERN    RY.   CO.  V.   KASI^CHKE.  631 

English;  that  Nolan  then  read  the  paper  to  him,  but  that  he  did  not 
understand  it  fully  or  accurately;  that,  in  the  course  of  the  conver- 
sation which  ensued  about  the  paper,  he  told  Nolan  that  his  doctor 
had  asked  him  that  morning  for  a  dollar,  and  that  Nolan  replied, 
'The  company  will  pay  your  doctor  bill  and  give  you  a  light  job." 
He  further  testified,  in  substance,  that  Nolan  did  not  explain  to  him 
that  the  document  was  intended  as  a  release  of  his  claim  for  damages 
on  account  of  the  injury  that  he  had  sustained;  that  he  did  not  under- 
stand it  to  be  an  agreement  of  that  nature,  but  did  suppose  that  it 
was  an  engagement  on  the  company's  part  to  pay  his  doctor  and  give 
him  a  light  job,  because  Nolan  said  they  would  do  so  when  he  was 
asked  to  sign  the  document  He  also  testified  that  the  interview 
with  Nolan,  when  the  paper  was  signed,  lasted  only  five  or  ten  min- 
utes; that  no  money  was  paid  to  him  at  that  time  or  afterwards; 
that  nothing  was  said  about  paying  him  any  money;  that  he  ascer- 
tained the  real  purport  of  the  writing  after  it  was  signed,  through  a 
conversation  with  some  of  his  fellow  workmen,  and  that  he  would 
not  have  signed  the  paper  had  he  known  it  to  be  a  release  of  all 
claims  against  the  company  for  being  injured.  The  evidence  for  the 
defendant  with  respect  to  this  transaction  was,  as  a  matter  of  course, 
entirely  different,  and  tended  to  establish  that  the  release  in  question 
was  not  only  read  by  Nolan,  but  that  the  object  thereof  was  fully  ex- 
plained to  the  plaintiff  before  it  was  signed,  and  that  he  executed  it 
with  a  full  knowledge  of  the  language  employed,  even  if  he  did  not 
comprehend  its  legal  effect. 

It  was  clearly  the  duty  of  the  master  mechanic,  when  he  was  in- 
formed that  the  plaintiff  could  not  read  or  write  English,  and  that 
he  relied  upon  him  for  an  explanation  of  the  contents  of  the  paper, 
to  explain  its  purport  and  the  object  of  asking  him  to  sign  it,  and  to 
do  so  fully,  in  language  which  the  plaintiff  could  comprehend.  Be- 
cause Nolan  represented  the  defendant  company  in  the  transaction, 
it  was  his  duty  to  exercise  special  care  in  explaining  its  contents  to 
the  plaintiff.  It  was  likewise  the  plaintiff's  duty  to  make  reasonable 
efforts  to  obtain  a  correct  understanding  of  the  document  before  he 
signed  it,  and  not  to  sign  it  until  he  had  reasonable  grounds  for  be- 
lieving that  he  did  understand  it.  Railway  Co.  v.  Belliwith,  28  C.  C. 
A.  358,  83  Fed.  437.  We  think,  however,  that  the  plaintiff  had  a 
right  to  rely  upon  Nolan  for  an  explanation  of  the  meaning  and  effect 
of  the  paper,  inasmuch  as  he  assumed  the  duty  of  interpreting  and 
explaining  it,  and  that  the  plaintiff  was  not  bound  to  seek  other  ad- 
vice on  the  subject.  The  result  is  that  if  Nolan,  by  his  statements  or 
conduct,  misled  the  plaintiff  in  any  manner  as  to  the  effect  of  the 
instrument  and  induced  him  to  believe  that  it  was  merely  a  writing 
by  which  he  was  to  have  his  doctor's  bill  paid  and  get  a  light  job, 
and  that  it  was  not  in  fact  a  release  of  his  cause  of  action,  it  ought 
not  to  stand  or  be  accepted  in  the  present  action  as  a  bar  to  a  re- 
covery. The  contention  of  the  defendant  company  is  that  there  was 
no  evidence  whatsoever  which  tended  in  any  way  to  impeach  the 
validity  of  the  release,  and  that  the  court  should  have  so  declared. 
But,  in  the  light  of  what  has  been  said,  we  are  unable  to  assent  to 
that  proposition.    In  the  first  place,  the  consideration  recited  in  the 
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release  as  moving  from  the  defendant  company,  to  wit,  "medical  at- 
tention," was  trifling  in  comparison  with  the  permanent  bodily  injury 
which  the  plaintiff  appears  to  have  sustained;  and  this  in.  itself 
raises  a  suspicion  of  unfairness,  and  gives  color  to  the  claim  that  the 
plaintiff  was  in  some  way  deceived,  and  did  not  understand  that  he 
was  releasing  his  right  of  action.  Aside  from  this  view  are  the  posi- 
tive statements  of  the  plaintiff  that  he  was  not  advised  that  the  in- 
strument was  intended  as  a  release  of  his  claim  for  damages;  that  he 
would  not  have  signed  it  had  he  understood  such  to  be  the  object  of 
asking  his  signature;  that  statements  or  representations' were  made 
by  Nolan,  which  are  not  embodied  in  the  document,  that  gave  him  a 
different  understanding  of  its  purpose;  and  the  obvious  facts  that 
the  plaintiff  was  to  some  extent  subject  to  the  influence  of  his  su- 
perior officer,  and  had  a  very  imperfect  knowledge  of  the  language  in 
which  the  paper  was  written,  and  in  which  the  negotiations  leading 
to  its  signature  were  conducted.  These  considerations,  in  our  opin- 
ion, warranted  the  trial  court  in  permitting  the  jury  to  determine 
whether  the  plaintiff  had  consciously  released  his  right  of  action,  or 
whether  his  signature  to  the  release  had  been  obtained  by  conduct 
or  representations  on  the  part  of  the  company's  agent  which  amount- 
ed to  deceit.  While  it  is  essential  to  the  public  welfare  that  the  in- 
tegrity of  written  contracts  should  be  maintained,  by  requiring  the 
parties  thereto,  before  they  sign  the  same,  to  exercise  reasonable 
diligence  in  acquiring  a  correct  knowledge  of  their  meaning  and  ef- 
fect, yet  it  is  equally  important  that  the  rule  of  law  in  this  respect 
should  not  be  applied  with  such  strictness  as  will  enable  persons  who 
are  so  disposed  to  easily  overreach  those  who  are  unlettered  and  un- 
wary, and  deprive  them  of  valuable  rights.  In  this  instance  we  are 
satisfied  that  it  was  the  function  of  the  jury  to  decide  whether  the 
plaintiff  was  deceived  as  to  the  contents  of  the  release,  and  also 
to  determine  whether  he  was  guilty  of  any  such  negligence  in  execut- 
ing it,  under  the  circumstances  disclosed  by  the  proof,  as  should 
estop  him  from  contesting  its  validity. 

The  foregoing  comprehends  all  of  the  substantial  grounds  on  which 
the  right  to  a  reversal  is  predicated,  and,  for  the  reasons  stated,  we 
think  that  none  of  them  would  warrant  such  action.  The  judgment 
below  is  accordingly  affirmed. 

SANBORN,  Circuit  Judge.  I  am  unable  to  yield  assent  to  the 
opinion  and  decision  of  the  majority  of  the  court  in  this  case,  be- 
cause it  seems  to  me  that  the  undisputed  evidence  shows  that  the 
injury  which  the  plaintiff  sustained  was  the  direct  result  of  his  own 
contributory  negligence,  and  because,  if  he  had  any  claim  against 
the  railroad  company,  he  released  it. 

The  uncontradicted  evidence  is  that  the  theory  of  the  construction 
and  operation  of  the  boxes  containing  the  coal  was  that  they  should 
hold  the  coal  after  they  were  drawn  out  to  the  engine,  untilthe  pins 
were  drawn  and  the  aprons  were  released  by  the  operator.  The  testi- 
mony is  equally  conclusive  and  uncontradicted,  however,  that  these 
boxes  never  did  in  fact  so  operate,  but  that  when  they  were  in  perfect 
condition  the  pins  and  aprons  would  not  hold  the  coal  after  they  were 
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drawn  forward  to  the  engine,  and  they  would  frequently  automati- 
cally dump  it,  so  that  it  was  always  dangerous  for  an  employ^  to  be 
in  front  of  them  when  they  were  drawn  forth.  There  is  a  conflict  in 
the  evidence  respecting  their  condition  at  the  time  of  the  accident. 
The  testimony  for  the  defendant  is  that  they  were  in  order.  The 
plaintiff  himself  testified  that  some  of  them  opened  themselves  be- 
fore and  at  the  time  of  the  accident,  but  that  it  was  necessary  to  open 
most  of  them  with  a  pick;  and  one  of  his  witnesses  testified  that  ten 
days  after  the  accident  all  but  one  of  them  were  so  out  of  repair  that 
they  would  dump  the  coal  automatically.  The  opinion  of  the  ma- 
jority assumes  that  the  condition  of  the  boxes  at  the  time  of  the  acci- 
dent was  that  described  by  this  last  witness.  If  this  was  their  con- 
dition at  the  time  of,  it  had  undoubtedly  been  their  condition  for 
at  least  four  days  before,  the  accident.  The  evidence  is  uncontradict- 
ed that  the  plaintiff  assisted  in  coaling  the  engines  only  when  the 
boxes  would  not  slide  out  by  the  use  of  the  rope,  and  that  he  had  as- 
sisted in  pulling  these  coal  boxes  out  and  in  coaling  the  engines  from 
them  for  the  four  nights  immediately  preceding  the  accident,  and 
that  he  had  done  so  7  or  8  times  each  night,  or  from  28  to  32  times. 
He  testified  himself  that  during  this  time  some  of  these  boxes 
opened  themselves,  and  that  some  of  them  they  were  compelled  to 
loosen  with  a  pick.  Now,  if,  as  the  majority  of  the  court  assume,  all 
the  boxes  but  one  dumped  automatically  at  the  time  of  the  accident, 
because  they  were  out  of  repair,  the  plaintiff  must  have  known  that 
fact,  and  he  must  have  been  aware  of  the  risk  and  danger  of  placing 
himself  in  front  of  them.  On  the  other  hand,  if  they  were  in  order, 
and  if,  *  as  the  uncontradicted  testimony  proves,  they  frequently 
dumped  automatically  when  they  were  in  perfect  repair,  so  that  there 
was  always  danger  that  they  would  do  so,  he  must  have  known  this 
fact.  Whichever  view  of  the  testimony  is  taken,  therefore,  he  was 
assisting  to  operate  these  boxes,  and  his  opportunity  to  know  and  his 
knowledge  of  their  condition  and  operation,  and  of  the  risk  and 
danger  attending  their  operation,  were  necessarily  better  and  more 
intimate  than  any  that  the  defendant  could  acquire  by  a  diligent  in- 
spection; and  if,  upon  this  testimony,  the  defendant  could  be  guilty 
of  negligence  because  it  might  have  learned  by  inspection  that  the 
boxes  were  out  of  repair,  much  more  was  the  plaintiff  guilty  of  con- 
tributory negligence  because  he  had  the  best  opportunity  to  learn, 
and  he  himself  testifies  that  he  did  know,  that  they  dumped  auto- 
matically, and  knowing  this  he  must  have  known  the  risk  and  danger 
of  placing  himself  in  front  of  one  of  them  when  he  was  pulling  at  its 
door  with  all  his  power.  It  was  gross  negligence  for  the  plaintiff  to 
permit  himself,  with  this  knowledge,  to  be  found  in  front  of  the  door 
of  one  of  these  boxes  when  it  was  about  to  be«  drawn  forth  to  its 
dumping  place.  If  he  had  not  so  placed  himself,  he  would  not  have 
been  injured.  The  result  is  that  his  accident  was  necessarily  the 
direct  result  of  his  own  negligence,  for  which  the  defendant  was  not 
liable,  and  the  judgment  against  it  should  be  reversed. 

Nor  am  I  willing  to  assent  to  the  proposition  that  there  was  suf- 
ficient evidence  of  misrepresentation,  fraud,  or  deceit  in  procuring 
the  release  which  the  plaintiff  executed  to  warrant  its  avoidance.    If 
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the  testimony  of  one  of  the  parties  to  a  written  contract,  who  did  not 
read  it,  or  procure  any  friend  or  disinterested  person  to  read  or  ex- 
plain it  to  him,  but  to  whom  it  was  read  and  explained  by  the  agent 
of  the  other  party,  that  he  did  not  know  its  purport  or  that  he  was 
deceived  in  its  terms,  is  to  be  deemed  sufficient  to  set  it  aside,  when 
that  testimony  is  contradicted  by  all  the  other  witnesses  to  the  trans- 
action, written  agreements  will  not  only  lose  their  sanctity,  but  their 
reason  for  being.  It  is  a  settled  rule  of  law  that  written  contract* 
may  not  be  set  aside  or  disregarded  for  fraud  or  deceit  in  their  pro- 
curement unless  the  evidence  of  the  fraud  or  mistake  is  clear,  un- 
equivocal, and  convincing.  In  my  opinion,  the  evidence  in  this  case 
was  not  only  not  clear  and  convincing  that  there  was  fraud  and  de- 
ceit, but  it  was  unequivocal  and  overwhelming  that  there  was  none* 
The  story  of  the  plaintiff  is  incredible  in  itself.  It  is  that  he  did  not 
know  that  the  instrument  he  signed  was  a  release  of  his  claim,  but 
that  he  supposed  that  it  was  a  mere  agreement  on  the  part  of  the  rail- 
road company  to  give  him  a  light  job  and  pay  him  Ids  doctor's  bill. 
But  the  company  needed  to  make  no  agreement  to  enable  it  to  da 
these  things,  and  the  plaintiff  must  have  known  that  his  signature 
was  not  sought  without  purpose  or  reason.  He  does  not  claim  that 
Nolan,  who  read  the  agreement  to  him,  told  him  that  the  contract 
stipulated  that  he  should  have  a  light  job.  He  admits  that  Nolan 
read  the  contract  to  him,  and  he  simply  claims  that  Nolan  told  him 
that  he  should  have  a  light  job,  and  the  payment  of  his  doctor's  bill. 
If  this  testimony  was  true,  his  remedy  was  not  an  avoidance  of  hia 
agreement,  but  an  action  for  damages  for  the  failure  to  give  him  the 
job,  and  to  pay  him  his  doctor's  bill,  if  indeed  there  was  such  a  fail- 
ure. There  does  not  seem  to  rae  to  be  sufficient  proof  of  fraud  or 
deceit  in  the  testimony  of  the  plaintiff,  standing  alone,  to  warrant  an 
avoidance  of  his  release.  But  it  does  not  stand  alone.  Nolan,  who 
read  the  agreement  to  him,  testifies  that  he  read  it  in  full  and  clearly 
explained  it,  that  he  told  him  that  it  was  a  release  of  his  claim 
against  the  defendant,  and  that  he  made  no  misrepresentation  to  him 
of  its  contents.  Abig,  the  witness  to  the  contract,  testifies  thatr 
when  Nolan  read  it  to  the  plaintiff  in  English,  the  latter  said  that  he 
understood  it,  but  that,  for  fear  that  he  might  not  fully  understand 
it,  he  explained  it  to  him  in  German.  He  testified  that  he  said  to 
him  in  that  language,  "Charley,  by  signing  this  paper  you  release  the 
company  of  any  further  claim  on  account  of  this  damage,"  and  that 
the  plaintiff  replied,  "Yes,  yes,  yes,  I  understand,"  and  thereafter  exe- 
cuted the  release.  When  the  attention  of  the  plaintiff  was  called 
to  this  conversation  in  his  testimony  in  rebuttal,  he  did  not  deny  it 
He  merely  said  he  did  not  remember  it.  In  this  state  of  the  record, 
there  seems  to  me  to  be  not  only  no  evidence  which  would  warrant  a 
jury  in  finding  that  this  release  was  procured  by  misrepresentation 
or  deceit,  but  conclusive  proof  that  it  was  not  so  obtained,  and  the 
court  below  should  have  so  instructed  the  jury.  The  case  falls  fairly 
under  the  decision  of  this  court  in  Railway  Co.  v.  Belliwith,  83  Fed. 
437,  28  C.  C.  A.  358,  55  U.  S.  App.  113,  where  my  views  of  the  law 
upon  these  questions  and  the  importance  of  its  enforcement  are  ex- 
pressed more  forcibly  and  more  at  length. 
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(104  Fed.  455.) 

SANGER  et  al.  v.   HIBBARD   et  al. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    October  27,  1900.) 

No.  1,393. 

Infants— Contracts— Right  to  Disaffirm. 

The  giving  of  a  bond  by  a  minor  to  dissolve  an  attachment  of  a  stock 
of  goods  which  he  had  purchased  in  part  from  the  attachment  plaintiffs 
did  not  operate  as  an  affirmance  of  the  contracts  sued  on,  or  as  an  estop- 
pel, and  afforded  no  ground  for  a  judgment  against  him  in  the  suit  in 
which  it  was  given,  where  he  repudiated  it,  as  well  as  the  contracts  sued 
on,  upon  reaching  his  majority,  and  pleaded  such  facts  In  his  answer, 
together  with  the  further  fact  that  he  had  paid  the  entire  proceeds  of  the 
goods  thus  released  to  another  creditor. 

In  Error  to  the  United  States  Court  of  Appeals  in  the  Indian 
Territory. 

S.  S.  Sanger,  Jr.,  the  plaintiff  in  error,  did  not  attain  his  majority  until  the 
19th  day  of  August,  1895.  During  his  infancy  he  engaged,  as  a  retail  dealer, 
In  the  mercantile  business  in  the  Indian  Territory,  and  purchased  goods  on 
a  credit  from  Hibbard  Bros.,  the  defendants  in  error,  and  other  wholesale 
merchants.  On  the  9th  of  November,  1894,  Hibbard  Bros,  sued  out  a  writ  of 
attachment  against  Sanger,  which  was  levied  upon  the  stock  of  goods  In  his 
possession,  which  he  had  purchased  from  them  and  other  merchants.  Other 
attachments  were.levied  on  the  same  stock  of  goods, — one  in  favor  of  W.  W. 
Kendall  Boot  &  Shoe  Company.  November  14,  1894,  and  one  in  favor  of  Win- 
gate,  Stone  &  Welles  Mercantile  Company,  November  16,  1894,  On  Decem- 
ber 10,  1894,  the  stock  of  goods  so  levied  upon  was  sold  by  the  marshal  under 
an  order  of  the  court,  and  the  proceeds  of  the  sale,  which  were  less  than  the 
amount  of  the  several  attachments,  paid  into  the  registry  of  the  court.  On 
the  same  day  Sanger  gave  a  bond  to  dissolve  the  attachment,  under  section 
337  of  Mansfield's  Digest  of  the  Laws  of  Arkansas,  in  force  in  the  Indian 
Territory.  This  bond  was  procured  and  furnished  by  George  M.  Shelley,  one 
of  Sanger's  creditors,  upon  an  agreement  that  Shelley  should  receive  the  pro- 
ceeds of  the  sale  of  the  goods  in  the  registry  of  the  court  in  payment  of  his 
claim  against  Sanger,  and  the  costs  and  expenses  and  attorney's  fees  in  the 
case.  The  money  was  received  by  Shelley,  and  the  whole  thereof  appropriat- 
ed by  him,  according  to  his  agreement  with  Sanger.  To  an  answer  filed  by 
the  guardian  ad  litem  of  Sanger  during  his  infancy,  as  well  as  an  answer 
filed  by  him  after  he  attained  his  majority,  setting  up  in  due  form  the  fore- 
going facts,  the  court  sustained  a  demurrer.  The  defendant  declining  to  plead 
further,  final  judgment  was  rendered  against  Sanger  and  the  sureties  on  his 
bond  for  dissolving  the  attachment  for  the  amount  of  the  plaintiff's  claim, 
and  on  appeal  to  the  United  States  court  of  appeals  for  the  Indian  Territory 
this  judgment  was  affirmed,  and  thereupon  the  defendants  removed  the  cause 
by  writ  of  error  into  this  court. 

Sanford  B.  Ladd  (John  C.  Gage  and  Charles  E.  Small,  on  the 
brief),  for  plaintiffs  in  error. 
J.  H.  Gordon,  for  defendants  in  error. 

Before  CALDWELL,  SANBORN,  and  THAYER,  Circuit  Judges. 

CALDWELL,  Circuit  Judge,  after  stating  the  case  as  above,  de- 
livered the  opinion  of  the  court. 

The  argument  in  this  case  has  taken  somewhat  of  a  wide  range, 
but  the  case  is  in  a  narrow  compass.  The  goods  which  Sanger 
purchased  from  the  plaintiffs  and  others  while  still  a  minor  were 
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seized  and  sold  on  the  attachment  sued  out  against  him,  and  the 
proceeds  of  that  sale  were  received  by  Shelley,  one  of  his  creditors, 
so  that  while  he  was  yet  a  minor  all  the  goods  he  had  purchased 
during  hte  minority,  and  the  proceeds  thereof,  had  passed  out  of  his 
possession  and  beyond  his  control.  On  this  state  of  facts,  properly 
pleaded,  was  it  error  to  render  judgment  in  an  action  at  law  against 
Mm  for  the  goods  purchased  while  a  minor?  This  question  must 
be  answered  in  the  affirmative.  The  rule  is  well  settled  that  an 
infant  has  an  absolute  right  to  disaffirm  and  avoid  his  contract  for 
the  purchase  of  property  with  which  to  enter  into  trade.  He  can 
repudiate  his  contract  to  pay  for  property  purchased  for  such  a 
purpose,  and  the  seller  has  no  redress,  unless  the  property  pur- 
chased remains  in  the  possession  and  control  of  the  infant.  In 
such  case  the  infant's  repudiation  of  his  contract  revests  the  title 
to  the  property  sold  in  the  vendor,  who  may  recover  it  in  a  proper 
action  for  that  purpose.  But  this  suit  is  upon  the  contract  for  the 
purchase  of  the  goods,  and  there  is  no  claim  that  the  property,  or 
any  part  of  it,  or  the  proceeds  thereof,  are  in  the  possession  or  con- 
trol of  the  defendant.  The  attachment  deprived  him  of  the  posses- 
sion of  the  goods,  and,  under  the  agreement  which  resulted  in  the 
execution  of  a  bond  to  dissolve  the  attachment,  the  proceeds  of  the 
sale  of  the  goods  went  to  one  of  his  creditors  while  he  'was  still  a 
minor.  It  is  not  claimed  that  he  ratified  the  contract  or  did  any 
act  to  estop  him  from  setting  up  this  defense  after  ^ie  had  attained 
his  majority,  and  the  claim  that  the  execution  of  the  bond  to  dis- 
solve the  attachment  during  his  infancy  operated  either  as  an  af- 
firmance of  the  contract  or  as  an  estoppel  is  untenable.  The  bond 
was  nothing  but  a  contract,  and  no  more  binding  upon  him  than  the 
contract  for  the  purchase  of  the  goods  in  the  first  instance.  The 
execution  of  this  bond  did  not  operate  either  to  affirm  the  original 
contract,  or  to  estop  him  from  setting  up  the  plea  of  infancy  in  bar 
of  a  recovery  upon  it,  because  he  was  still  a  minor  when  the  bond 
was  executed.  A  minor  can  neither  make  nor  affirm  a  contract  of 
this  character  during  his  infancy.  The  rule  which  precludes  him 
from  making  a  contract  precludes  him  from  ratifying  it.  He  cannot 
effectually  affirm  a  contract  made  during  his  infancy  until  he  at- 
tains his  majority.  "The  question,"  says  the  supreme  court,  "is 
whether  acts  and  declarations  of  an  infant  during  infancy  can  es- 
top him  from  asserting  the  invalidity  of  his  deed  after  he  has  at- 
tained his  majority.  In  regard  to  this  there  can  be  no  doubt, 
founded  either  upon  reason  or  authority.  Without  spending  time 
to  look  at  the  reason,  the  authorities  are  all  one  way.  An  estoppel 
in  pais  is  not  applicable  to  infants,  and  a  fraudulent  representation 
of  capacitv  cannot  be  an  equivalent  for  actual  capacitv.  Brown  v. 
McCune,  5  Sandf.  224;  Keen  v.  Coleman,  39  Pa.  St.  299.  A  con- 
veyance by  an  infant  fs  an  assertion  of  his  right  to  convey.  A 
contemporaneous  declaration  of  his  right  or  of  his  age  adds  nothing 
to  what  is  implied  in  his  deed.  An  assertion  of  an  estoppel  against 
him  is  but  a  claim  that  he  has  assented  or  contracted.  But  he  can 
no  more  do  that  effectively  than  he  can  make  the  contract  alleged 
to  be  confirmed/'    Sims  v.  Everhardt,  102  U.  S.  300,  313,  26  L.  Ed. 
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87.  The  rules  of  law  which  we  have  stated,  and  which  are  the 
only  ones  applicable  to  the  facts  of  this  case,  and  decisive  of  it, 
are  supported  by  all  the  authorities.  Corey  v.  Burton,  32  Mich.  30; 
Whart.  Cont.  §  56;  Badger  v.  Phinney,  15  Mass.  359;  Chandler  v. 
Simmons,  97  Mass.  508;  Carr  v.  Clough,  26  N.  H.  280;  Railway 
Co.  v.  Higgins,  44  Ark.  206;  Ruchizky  v.  De  Haven,  97  Pa.  St.  202; 
Mustard  v.  Wohlford's  Heirs,  15  Grat,  329;  Mortgage  Co.  v.  Dykes, 
111  Ala.  178,  18  South.  292;  Brantley  v.  Wolf,  60  Miss.  420;  Gibson 
v.  Soper,  6  Gray,  279;  Craig  v.  Van  Bebber,  100  Mo.  584,  13  S. 
W.  906.  The  judgment  of  the  United  States  court  of  appeals  for 
the  Indian  Territory,  and  the  judgment  of  the  United  States  court 
in  the  Indian  Territory,  Northern  district  (53  S.  W.  330),  are  re- 
versed, and  the  cause  is  remanded  to  the  latter  court,  with  instruc- 
tions to  grant  a  new  trial,  and  to  proceed  therein  not  inconsistently 
with  this  opinion. 


(104  Fed.  457.) 

SALT  LAKE  CITY  v.  SMITH  et  al. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.     October  15,  1900.) 

No.  1.305. 

1.  Construction  op  Contracts. 

The  great  desideratum  and  the  real  end  to  be  attained  by  the  construc- 
tion of  a  contract  is  to  ascertain  the  terms  upon  which  the  minds  of  the 
parties  met,  and  the  sense  in  which  they  were  used  when  the  parties 
made  the  agreement. 

2.  8am b—  Situation  of  Parties— Subject-Matter— Material. 

The  situation  of  the  parties  when  their  contract  was  made,  its  subject- 
matter,  and  the  purpose  of  its  execution,  are.  material,  to  determine  the 
intention  of  the  parties  and  the  meaning  of  the  terms  they  used;  and, 
when  these  are  ascertained,  they  must  prevail  over  the  dry  words  of  the 
stipulations. 

8.  Same— Limitation  op  Stipulation— Extra  Work— Intent  op  Parties. 

The  stipulation,  common  to  corporation  agreements  for  work  and  labor, 
that  contractors  may  be  required  to  perform  extra  work  connected  with 
that  described  in  the  contract,  at  the  price  named  In  the  agreement  or 
fixed  by  an  engineer,  is  limited,  by  the  subject-matter  of  the  contract  and 
the  intention  of  the  parties,  to  such  proportionally  small  amounts  of  extra 
work  as  may  become  necessary  to  the  completion  of  the  undertaking  con- 
templated by  the  parties  when  the  contract  was  made;  and  work  which 
does  not  fall  within  this  limitation  is  new  and  different  work,  not  covered 
by  the  agreement,  and  for  which  contractors  may  recover  upon  a  quantum 
meruit. 

4  Sa'me— Stipulation  as  to  Alterations. 

The  provision  In  such  a  contract  that  the  corporation  or  its  engineer 
may  make  any  necessary  or  desirable  alterations  In  the  work,  and  that 
the  contractors  shall  receive  the  contract  price,  or  a  price  fixed  by  the 
engineer,  for  work  or  material  required  by  the  alterations,  is  limited,  by 
the  subject-matter  and  the  intention  of  the  parties  when  It  was  made,  to 
such  modifications  of  the  work  contemplated  at  the  time  of  the  making 
of  the  contract  as  do  not  radically  change  the  nature  or  cost  of  the  work 
or  materials  required.  For  all  other  work  and  materials  required  by  the 
alterations  the  contractors  may  recover  the  reasonable  value,  notwith- 
standing the  agreement. 


Digitized  by  VjOOQ IC  • 


638  43  C.  C.  A.  REPORTS. 

5.  8ame— Stipulation  for  Arbitration— -Effect. 

The  stipulation  in  such  contracts  that  any  questions,  differences,  or 
controversies  which  may  arise  between  the  corporation  and  the  contractor 
under  or  in  reference  to  the  agreement  and  the  specifications,  st  the  per- 
formance or  nonperformance  of  the  work  to  which  they  relate,  shall  be 
referred  to  an  arbiter,  and  that  his  decision  thereof  shall  be  final  and  con- 
clusive upon  both  parties,  gives  the  arbiter  no  jurisdiction  to  determine 
that  work  or  materials  which  were  not  covered  by  the  contract  were  fur- 
nished under  it,  and  his  decision  to  that  effect  is  nugatory. 

4L  Pleading — Variance— Materiality. 

Where  the  ultimate  facts  which  warrant  a  judgment  for  the  plaintiff 
have  been  clearly  alleged,  and  the  issue  thus  tendered  has  been  fairly 
tried,  a  variance  between  evidential  facts  pleaded  and  those  proved,  which 
has  not  misled  or  surprised  the  defendant,  Is  not  fatal  to  the  judgment 

7.  Testimony  at  Former  Trial  Inadmissible. 

The  testimony  which  was  given  at  a  former  trial  by  a  witness  who  was 
presumptively  within  the  jurisdiction  of  the  court  is  hearsay  and  inadmis- 
sible under  section  861  of  the  Revised  Statutes  and  the  general  rules  of 
evidence. 

8.  Exception  to  Evidence— Waiver, 

A  single  objection  to  a  class  of  evidence  when  first  offered,  and  an 
exception  to  an  erroneous  ruling  admitting  it.  is  sufficient,  and  neither 
the  objection  nor  the  exception  is  waived  by  a  failure  to  constantly  repeat 
them  when  subsequent  offers  of  the  same  class  of  evidence  are  made. 

9.  Exception  to  Rultno— Waiver. 

One  who  objects  and  excepts  to  an  erroneous  ruling  which  permits  his 
opponent  to  introduce  improper  evidence  does  not  waive  his  objection  or 
exception,  or  his  right  to  a  new  trial  on  account  of  it,  by  his  subsequent 
Introduction  of  the  same  class  of  evidence  in  support  of  his  case. 

10.  Right  to  Examine  Witness— Waiver. 

The  right  to  call  and  examine  a  witness  upon  material  issues  in  a  case 
is  not  waived  or  lost  by  reading  his  testimony  at  a  former  trial  upon 
other  questions  in  the  case,  in  the  absence  of  any  order  putting  the  party 
producing  him  to  an  election  between  his  earlier  testimony  and  his  oral 
examination. 
{Syllabus  by  the  Court)      . 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Utah. 

E.  L.  Dubois  and  Joseph  Williams  made  a  contract  with  Salt  Lake  City 
on  March  10,  1891,  to  furnish  the  materials  and  perform  the  necessary  work, 
except  that  required  to  make  the  excavations,  to  construct  a  covered  conduit 
for  the  purpose  of  leading  the  waters  of  Parley's  creek  from  a  point  in  Par- 
ley's canon  to  Salt  Lake  City,— a  distance  of  about  six  miles.  After  they 
had  entered  upon  the  performance  of  this  undertaking,  and  before  they  com- 
pleted it,  they  assigned  their  contract  and  their  claim  against  the  city  to 
Joseph  H.  Smith,  G.  G.  Symes,  H.  A.  W.  Tabor,  and  J.  W.  Graham,  who 
finished  the  work,  and  then  sued  the  city  for  $97,007.61,  which  they  alleged 
to  be  the  reasonable  value  of  extra  materials  and  labor  which  they  and  their 
assignors  had  furnished  to  the  city  in  the  construction  of  the  conduit  under 
the  direction  of  the  city  engineer.  The  city  denied  liability,  and  averred  that 
these  alleged  extras  constituted  a  part  of  the  work  which  the  contractors 
and  their  assigns  were  required  to  perform,  and  that  they  had  received  pay- 
ment therefor  at  the  prices  fixed  in  the  contract.  The  case  has  been  tried 
three  times.  The  last  trial  was  before  a  jury,  and  it  resulted  in  a  judgment 
of  $21,146.66  against  the  city,  which  now  presents  this  writ  of  error  for  its 
reversal.  Since  the  commencement  of  this  action  one  of  the  original  plain- 
tiffs (G.  G.  Symes)  has  died,  and  Sophie  S.  Symes,  his  administratrix,  has 
been  substituted  in  his  place.  For  the  sake  of  brevity,  those  who  hare  been 
and  are  seeking  to  enforce  the  claim  against  the  city  which  has  resulted  in 
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this  Judgment  will  be  called  the  4 •plaintiffs,"  and  Salt  Lake  City,  the  "de- 
fendant," in  this  statement  and  in  the  following  opinion. 

The  plaintiffs  alleged  in  their  complaint:  That  the  defendant  advertised 
for  bids  for  the  construction  of  the  conduit  in  accordance  with  maps  and 
plans  in  the  office  of  the  city  engineer.  That  Dubois  &  Williams  examined 
these  maps  and  plans,  and  the  ground,  upon  the  line  laid  out  and  staked  by 
the  city,  which  was  such  that  it  would  require  little  or  no  stone  masonry 
of  any  kind,  no  tunnels  of  any  length,  but  an  open  trench,  not  to  exceed  six 
to  eight  feet  in  depth,  over  comparatively  level  ground  throughout  its  entire 
length.  That  they  made  their  bid  with  direct  reference  to  constructing  a 
■conduit  over  the  ground  thus  marked.  That  the  Instructions  to  bidders  fur- 
nished by  the  city,  and  upon  which  the  contractors  relied,  contained  this 
provision  and  estimate:  "For  the  purpose  of  arriving  at  the  comparative 
value  of  the  respective  bids,  the  following  quantities  will  be  taken  as  approxi- 
mating the  actual  quantities  which  the  execution  of  the  work  will  develop,  * 
^nd  shall  be  used  for  no  other  purpose  in  connection  with  this  contract.  Ap- 
proximate quantities:  *  *  *  Tunneling  in  earth,  including  timber,  10  cu- 
bic yards;  tunneling  in  solid  rock,  150  cubic  yards;  concrete  masonry,  8,000 
cubic  yards;  brick  masonry,  2,500  cubic  yards;  cut-stone  masonry,  10  cubic 
yards;  rubble  masonry,  10  cubic  yards;  rubble  masonry  laid  dry,  10  cubic 
yards;  riprap,  100  cubic  yards;  cement  plaster,  40,000  square  yards;  lumber 
in  the  work  per  thousand  feet,  10,000,  board  measure;  cast-iron  pipe,  36 
Inches,  laid,  100  lineal  feet;  wrought-iron  pipe,  36  inches,  laid,  100  lineal  feet; 
wooden  pipe,  36  inches,  laid,  100  lineal  feet.'*  That  there  was  nothing  in  the 
maps,  plans,  or  specifications  that  indicated  that  the  bidders  would  be  re- 
quired to  build  any  dam  across  Parley's  creek,  or  to  construct  any  wells  or 
cisterns.  That,  in  reliance  upon  these  maps  and  plans,  they  prepared  their 
bid  and  entered  into  their  contract,  and  that  in  doing  so  they  did  not  take 
into  consideration  the  construction  of  any  cut-stone  culverts,  or  the  lining  of 
any  tunnels  with  concrete  masonry,  or  the  laying  of  any  pipes  therein,  or  the 
building  of  any  wells  or  cisterns  or  any  dam  across  Parley's  cafion,  and  that 
all  this  work  was  of  a  more  expensive  and  of  an  entirely  different  kind, 
nature,  and  character  from  any  work  described  in  the  specifications  or  in- 
structions to  bidders,  or  in  the  directions  or  instructions  of  the  city  engineer, 
and  no  such  work  would  have  been  required  if  the  conduit  had  been  con- 
structed over  the  ground  where  the  line  was  staked  out  and  surveyed.  They 
averred  that  Dubois  &  Williams,  in  this  state  of  the  case,  made  the  lowest 
bid,  and  entered  into  the  contract  to  furnish  the  material  and  do  all  the 
work,  except  the  excavation,  for  the  construction  of  this  conduit,  and  to 
accept  and  receive  as  compensation  for  the  kinds  of  work  they  performed  the 
following  prices:  Concrete  masonry,  per  cubic  yard.  $5.97;  brick  masonry, 
per  cubic  yard,  $8.85;  cut-stone  masonry,  per  cubic  yard,  $12.40;  rubble 
masonry,  per  cubic  yard,  $7.50;  rubble  masonry,  laid  dry.  per  cubic  yard, 
$5;  riprap,  per  cubic  yard,  $3;  cement  plaster,  per  square  yard,  34  cents; 
lumber  used  in  the  work,  per  1.000  feet,  board  measure,  $35;  cast-iron  pipe, 
36  inches,  laid,  per  lineal  foot,  $11.68;  wrought-iron  pipe,  3G  inches,  laid,  per 
lineal  foot,  $6.96;  wooden  pipe,  36  inches,  laid,  per  lineal  foot,  $3.45.  They 
alleged  that  they  commenced  to  construct  the  conduit  at  Salt  Lake  City,  and 
advanced  with  the  work  towards  Parley's  cafion;  that,  after  they  had  con- 
structed In  the  open  trench  over  four  miles  thereof,  the  line  or  route  of  the 
conduit  for  the  last  mile  was  materially  changed  by  the  city  engineer  from 
comparatively  level  ground  to  a  course  over  deep  ravines  and  through  bills, 
which  required  expensive  tunnels,  the  lining  of  such  tunnels  at  great  expense 
with  concrete  masonry,  the  laying  of  heavy  iron  pipes  therein,  and  the  con- 
struction of  large  and  expensive  cut-stone  culverts,  which  would  not  have 
been  necessary  if  the  line  and  plan  of  the  work  bad  not  been  changed;  that 
they  constructed  the  conduit  in  the  place  and  manner  directed  by  the  engineer 
of  the  city;  that,  instead  of  furnishing  10  cubic  yards  of  cut-stone  masonry, 
they  were  required  to  and  did  build  865.44  cubic  yards  thereof;  that,  instead 
of  10  cubic  yards  of  rubble  masonry,  they  were  required  to  and  did  build 
134.63  cubic  yards  thereof;  that  the  masonry  so  constructed  was  of  an  en- 
tirely different  character,  in  a  different  location,  and  worth  more  than  twice 
as  much  per  cubic  yard  as  the  nominal  quantity  for  which  they  bid,  and 
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which  they  agreed  to  construct;  and  that,  because  this  work  was  of  a  differ- 
ent nature,  character,  and  kind  from  that  mentioned  in  the  contract,  it  was 
not  covered  thereby,  and  they  were  entitled  to  recover  the  reasonable  value 
thereof,  which  they  alleged  to  be  more  than  $25,000.  They  asserted  that, 
by  reason  of  the  changes  In  the  line  and  route  over  which  the  conduit  was 
constructed,  they  were  required  to  construct  a  concrete  conduit  through  the 
tunnels;  that  this  work  was  of  a  nature  entirely  different  from  that  of  con- 
structing a  conduit  in  an  open  trench;  and  that  they  were  entitled  to  recover 
the  reasonable  value  of  this  work,  which  they  claimed  to  be  more  than  $28,- 
000.  They  averred  that  they  were  required  to  construct  and  did  build  an 
expensive  concrete  and  cut-stone  dam  to  gather  the  waters  of  Parley's  creek, 
which  was  not  contemplated  or  mentioned  In  the  plans,  specifications,  bid,  or 
contract,  and  that  the  work  and  material  furnished  upon  this  dam  were 
.worth  more  than  $26,000.  For  these  and  other  similar  Items  of  materials  and 
labor  they  asked  to  recover  the  $97,007.61  for  which  the  suit  was  brought. 
The  answer  of  the  defendant  was  that  the  line  or  route  of  the  conduit  for 
the  mile  for  which  the  tunnels,  cut-stone  masonry,  rubble  masonry,  and  dam 
were  required  had  not  been  located  or  surveyed  when  the  bids  and  the  con- 
tract were  made;  that  Dubois  &  Williams  made  their  bid  and  contract  with 
knowledge  of  this  fact;  that  most  of  the  work  and  material  for  which  they 
claimed  to  recover  reasonable  compensation  in  their  complaint  was  of  the 
same  kind  and  character  as  that  specified  in  the  contract;  that  its  price  was 
fixed  thereby;  that  the  plaintiffs  had  been  paid  this  price;  that,  wherever 
any  extra  material  or  work  had  been  required,  Dubois  &  Williams  had,  by 
their  contract,  empowered  the  engineer  of  the  city  to  determine  its  price; 
that  he  had  done  so;  and  that  they  had  been  paid  this  price,  so  that  there 
was  no  liability  upon  the  city  on  account  of  any  of  the  matters  set  forth  in 
the  complaint. 

The  testimony  of  the  witnesses  of  the  respective  parties  to  this  action  gen- 
erally supported  the  averments  of  their  pleadings.  Upon  the  questions  wheth- 
er or  not  a  line  for  the  masonry  conduit  had  been  surveyed  and  staked  out 
over  the  last  mile  of  the  course  before  the  bids  were  received  and  the  con- 
tract was  made,  and  whether  or  not  the  coucrete  masonry  In  the  tunnels  and 
the  cut-stone  and  rubble  masonry  In  the  culverts  and  dam  were  of  the  same 
nature  and  character  as  those  specified  in  the  approximate  estimate  of  the 
engineer  and  in  the  contract,  and  upon  the  question  of  the  reasonable  value 
of  this  work  and  material,  the  testimony  of  the  parties  Is  in  hopeless  conflict 
Out  of  the  mass  of  conflicting  evidence,  however,  a  few  salient  facts  stand 
forth,  established  beyond  peradventure.  One  of  them  Is  that  the  line  where 
this  conduit  was  subsequently  actually  constructed  over  the  mile  in  dispute 
was  neither  staked  nor  marked  upon  the  ground,  nor  shown  upon  any  map 
or  plan  exhibited  to  the  bidders,  before  the  contract  was  made.  This  portion 
of  the  line  had  either  never  been  surveyed  and  located  at  all,  or  it  had 
been  surveyed  and  located  on  another  and  different  line,  from  which  it  waa 
changed  to  the  line  of  construction  after  the  execution  of  the  contract.  An- 
other fact  is  that  while  the  city  engineer's  approximate  estimate  of  the 
amount  of  cut-stone  masonry  to  be  furnished  by  the  contractors  when  they 
made  their  bid  was  10  cubic  yards,  the  amount  which  they  were  actually 
required  to  furnish  was,  according  to  his  testimony,  535.7  cubic  yards,  and, 
according  to  the  testimony  of  some  of  the  witnesses  of  the  plaintiffs.  865.44 
cubic  yards;  that,  while  the  amount  of  rubble  masonry  which  he  estimated 
would  be  required  before  the  bids  were  made  was  10  cubic  yards,  the 
amount  which  the  plaintiffs  were  required  to  and  did  furnish  was,  accord- 
ing to  his  testimony,  308.7  cubic  yards,  and.  according  to  the  testimony 
of  some  of  the  witnesses  for  the  plaintiffs,  154.07  cubic  yards;  and  that, 
while  the  amount  of  iron  pipe  which  he  estimated  would  be  required  was 
200  lineal  feet,  the  amount  which  the  plaintiffs  were  required  to  furnish 
and  did  furnish  was  more  than  1,800  lineal  feet  The  contract  price  for  the 
cut-stone  masonry  was  $12.40  per  cubic  yard.  The  testimony  of  the  wit- 
nesses for  the  plaintiffs  was  that  the  cut-stone  masonry  constructed  by  the 
plaintiffs  was  reasonably  worth  from  $25  to  $50  a  cubic  yard.  The  contract 
price  for  the  concrete  masonry  was  $5.97  per  cubic  yard.  The  testimony  of 
some  of  the  witnesses  for  the  plaintiffs  was  that,  while  this  was  a  fair  price 
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for  concrete  masonry  placed  Jn  a  trench  6  or  8  feet  deep,  it  was  not  the 
reasonable  valne  of  masonry  placed  In  tunnels,  or  of  that  placed  in  the  dam, 
and  that  the  reasonable  value  of  this  masonry,  which  amounted  to  about 
2,000  cubic  yards,  was  from  $12  to  $20  per  cubic  yard.  All  this  testimony  was 
contradicted  by  the  testimony  of  the  witnesses  for  the  defendant,  and  the 
questions  were  submitted  to  the  jury  under  the  instructions  of  the  court. 
But  the  main  defense  of  the  city  was  that  most  of  this  work  was  of  the  same 
character  as  that  specified  in  the  contract;  that  the  contract  price  covered  it: 
that  under  the  contract  the  city  engineer  had  authority  to  order  extra  work 
and  materials,  and  to  fix  the  price  thereof;  that  he  had  the  right  to  determine 
what  portion  of  the  work  and  materials  required  was  governed  by  the  con- 
tract, and  what  was  not;  that  he  had  determined  all  these  questions;  and  that 
the  prices  he  had  fixed  had  been  paid.  This  defense  was  based  on  the  fol- 
lowing provisions  of  the  specifications,  the  instructions  to  bidders,  and  the 
contract.  The  specifications  provided:  "All  concrete  masonry  will  be  paid 
for  by  the  cubic  yard,  at  the  price  named  in  the  contract,  and  will  be  meas- 
ured after  having  been  laid,  only.  *  *  *  Brick  masonry  will  be  paid  for 
by  the  cubic  yard,  at  the  price  named  in  the  contract.  All  stone  masonry 
will  be  paid  for  by.  the  cubic  yard,  at  the  price  named  in  the  contract"  There 
were  other  similar  provisions  regarding  all  the  other  materials  used  in  the 
work.  The  instructions  to  bidders  contained  the  provision  with  reference  to 
approximate  quantities  which  has  already  been  quoted,  and  these  sections: 
"(2)  The  conduit  will  be  constructed  of  masonry,  and  will  be  circular  in  form, 
built  to  a  uniform  grade  line,  and  at  such  depth  below  the  surface  as  will 
insure  it  against  the  effects  of  frosts.  Manholes  will  be  constructed  at  in- 
tervals of  1,000  feet  along  the  conduit,  to  serve  the  purpose  of  repairs,  and  for 
ventilation."  "(20)  Any  controversy  or  difference  of  opinion  that  shall  arise 
regarding  the  true  intent  or  meaning  of  any  part  of  the  specifications  shall 
be  referred  to  the  city  engineer,  and  his  decision  shall  be  final  and  binding  on 
all  parties."  The  contract  contained  the  usual  provision  that  the  contractors 
would  do  the  work,  and  that  they  would  accept  and  receive  as  full  compensa- 
tion for  the  respective  kinds  of  work  named  the  prices  already  cited,  and  the 
following  provisions:  "(5)  The  work  shall  be  done  in  strict  conformity  with 
the  attached  specifications,  and  with  such  lines,  levels,  stakes,  maps,  and  draw- 
ings, and  with  such  verbal  instructions,  as  shall  from  time  to  time  be  given 
by  the  city  engineer  or  any  authorized  inspector  for  the  guidance  and  direc- 
tion of  the  contractor."  "(7)  The  contractor  shall  do  such  extra  work  in  con- 
nection with  the  work  herein  contracted  to  be  done  as  the  city  engineer  and 
board  of  public  works  may  direct,  and,  If  It  shall  be  of  a  nature  for  which 
no  price  is  stated  in  this  contract,  then  the  price  therefor  shall  be  fixed  by 
the  city  engineer.  But  no  allowance  for  extra  work  of  any  kind  will  be  made, 
unless  ordered  in  writing,  and  signed  by  the  city  engineer  and  the  board  of 
public  works."  "(15)  The  city  shall  have  the  right  tp  make  any  alterations 
that  may  hereafter  be  determined  upon  as  necessary  or  desirable,  either  be- 
fore or  after  the  commencement  of  the  work,  by  defining  them  in  writing,  and, 
in  case  such  alterations  increase  the  quantities,  the  contractor  shall  be  paid 
for  such  excess  at  the  contract  rates  herein  specified;  but,  should  such  altera- 
tions diminish  the  quantity  or  extent  of  the  work  to  be  done,  it  shall  not 
under  any  circumstances  be  construed  as  constituting,  and  shall  not  consti- 
tute, a  claim  for  damages,  nor  shall  any  claim  be  made  on  account  of  antici- 
pated profits  on  the  work  that  may  be  altered  or  dispensed  with."  "(22)  Any 
questions,  differences,  or  controversies  which  may  arise  between  the  city  and 
the  contractor  under  or  in  reference  to  this  agreement  and  the  specifications, 
or  the  performance  or  nonperformance  of  the  work  to  which  they  relate,  shall 
be  referred  to  the  city  engineer,  and  his  decision  shall  be  final  and  conclusive 
to  both  parties."  The  legal  effect  of  these  various  written  stipulations,  and 
the  sufficiency  of  the  defense  of  the  city  based  upon  them,  under  the  facts 
of  this  case,  were  presented  to  the  court  below;  and  Its  rulings  upon  them 
were  challenged  again  and  again  by  objections  and  exceptions  to  the  introduc- 
tion of  evidence  of  the  character  and  reasonable  value  of  the  extra  materials 
and  work,  by  requests  for  instructions  to  the  jury,  and  by  exceptions  to  the 
charge,  and  these  and  other  questions  which  will  be  considered  in  the  opinion 
are  presented  by  the  assignment  of  errors. 

43  C.0.A.-41 
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Charles  S.  Varian  (Frank  B.  Stephens  and  Franklin  S.  Richards, 
on  the  brief),  for  plaintiff  in  error. 
John  W.  Judd  and  Oscar  Reuter,  for  defendants  in  error. 

Before  CALDWELL,  SANBORN,  and  THAYER,  Circuit  Judges. 

SANBORN,  Circuit  Judge,  after  stating  the  case  as  above,  deliv- 
ered the  opinion  of  the  court. 

The  purpose  of  a  written  contract  is  to  evidence  the  terms  on  which 
the  minds  of  the  parties  to  it  met  when  they  made  it,  and  the  as- 
certainment of  those  terms,  and  the  sense  in  which  the  parties  to 
the  agreement  used  them  when  they  agreed  to  them,  is  the  great 
desideratum  and  the  true  end  of  all  contractual  interpretation.  The 
express  terms  of  an  agreement  may  not  be  abrogated,  nullified,  or 
modified  by  parol  testimony;  but,  when  their  construction  or  extent 
is  in  question,  the  meaning  of  the  terms  upon  which  the  minds  of 
the  parties  met  when  they  settled  them  and  their  intention  in  using 
them  must  be  ascertained,  and  when  ascertained  they  must  prevail 
in  the  interpretation  of  the  agreement,  however  broad  or  narrow  the 
words  in  which  they  are  expressed.  In  the  discovery  of  this  mean- 
ing, the  intention,  the  situation  of  the  parties,  the  facts  and  circum- 
stances which  surrounded  and  necessarily  influenced  them  when  they 
made  their  contract,  the  reasonableness  of  the  respective  claims 
under  it,  and,  above  all,  the  subject-matter  of  the  agreement  and 
the  purpose  of  its  execution,  are  always  conducive  to  and  often  as 
essential  and  controlling  in  the  true  interpretation  of  the  contract 
as  the  mere  words  of  its  various  stipulations.  These  are  rules  for 
the  construction  of  contracts  which  commend  themselves  to  the  rea- 
son and  are  established  by  repeated  decisions  of  the  courts,  and  they 
must  not  be  permitted  to  escape  attention  in  the  consideration  of  the 
contract  which  this  case  presents.  Accumulator  Co.  v.  Dubuque  St. 
Ry.  Co.,  64  Fed.  70,  74,  12  C.  C.  A.  37,  41,  42,  27  U.  S.  App.  364,  372. 

The  great  question  in  this  case  is  whether  the  work  and  materials 
for  which  the  plaintiffs  have  brought  this  action  fall  within  or  with- 
out their  contract  with  the  city,  and  that  must  receive  its  answer 
from  an  interpretation  of  the  agreement  itself.  The  court  below 
(83  Fed.  784)  held  that,  if  the  materials  and  labor  in  question  were 
of  the  kind  and  of  the  value  stated  by  the  plaintiffs'  witnesses, 
they  were  not  contemplated  by  the  parties  when  they  made  their 
agreement,  and  were  not  within  and  governed  by  the  contract,  and 
that  the  defendant  was  bound  to  pay  their  reasonable  value.  The 
defendant  complains  of  this  ruling  in  various  ways,  by  numerous 
specifications  of  error,  wJiich  it  is  unnecessary  to  quote.  Its  Coun- 
sel insist  that  the  contract  specifies  a  price,  or  authorizes  the  city 
engineer  to  fix  a  price,  for  every  item  of  materials  and  of  labor 
contained  in  the  plaintiffs'  claim,  and  that  the  price  of  every  item 
thereof  must  therefore  be  determined  and  governed  by  the  contract 
itself,  and  not  by  the  measure  of  its  reasonable  value.  They  con- 
tend that  the  contractors  agreed  to  construct  cut-stone  masonry  for 
|12.40  per  cubic  yard,  and  that  although  they  did  this  in  reliance 
upon  the  city  engineer's  approximate  estimate  that  only  10  cubic 
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yards,  amounting  in  value  to  $124,  would  be  required,  yet  the  en- 
gineer had  the  right  to  ask  them  to  construct  865.44  cubic  yards 
of  this  masonry,  which  was  reasonably  worth  $30  per  cubic  yard, 
or  f25,963.20,  at  the  contract  price  of  $12.40  per  yard,  or  for  $10,- 
731.45.  They  argue  that  the  parties  gave  the  engineer  this  power 
under  section  15  of  this  agreement,  which  authorizes  him  to  make 
any  necessary  or  desirable  alterations  in  the  work  before  or  after 
its  commencement,  and  to  pay  the  contractors  for  increased  quan- 
tities at  the  contract  rates,  and  under  sections  7  and  22  of  the 
contract,  which  require  the  contractors  to  do  such  extra  work  con- 
nected with  that  covered  by  the  contract  as  the  city  engineer  and 
the  board  of  public  works  shall  direct,  and  authorize  the  former 
to  fix  the  price  which  the  contractors  shall  receive  for  all  work 
and  material  of  a  different  nature  from  that  specified  in  the  agree- 
ment. They  say  that  under  these  provisions  the  city  engineer  was 
authorized  to  require  the  contractors  to  construct  a  dam  to  gather 
and  hold  the  waters  of  Parley's  creek,  the  concrete  and  cut-stone 
masonry  in  which  cost  more  than  twice  the  contract  price  per  yard, 
and  that  the  city  was  permitted  to  pay  them  in  full  therefor  at 
such  price  as  the  engineer  fixed,  although  no  mention  of  this  dam 
was  made  in  the  contract,  or  in  the  maps,  plans,  or  specifications 
upon  which  the  contractors  made  their  bid;  that  the  engineer  had 
the  right  to  demand  that  the  contractors  should  place  2,000  cubic 
yards  of  concrete  masonry  in  tunnels  through  hills  and  on  embank- 
ments over  ravines,  upon  a  line  that  was  never  marked  out  before 
the  agreement  was  made,  for  the  contract  price  of  $5.97  per  cubic 
yard,  although  that  was  the  price  bid  for  placing  such  masonry 
in  an  open  trench  on  comparatively  level  ground  shown  on  the  map 
and  by  the  specifications,  and  the  cost  and  value  of  placing  it  in 
such  tunnels  and  on  such  embankments  was  from  $12  to  $20  per 
cubic  yard;  and  that  this  contract  authorized  the  engineer  to  re- 
quire the  contractors  to  construct  154.07  cubic  yards  of  rubble 
masonry  and  to  lay  1,800  lineal  feet  of  iron  pipe  at  the  prices 
named  therein,  although  their  bid  and  agreement  were  based  on  an 
approximate  estimate  of  the  engineer  that  only  10  cubic  yards  of 
such  masonry  and  only  200  feet  of  such  iron  pipe  would  be  required 
to  construct  the  conduit.  Nor  are  these  contentions  without  sup- 
port in  the  terms  of  the  contract.  If,  blind  to  reason,  to  the  ob- 
ject of  the  agreement,  to  the  situation  and  intention  of  the  parties, 
and  to  the  undertaking  they  contemplated,  we  read  the  dry  words 
of  the  contract  and  the  specifications,  it  must  be  conceded  that 
they  are  broad  and  comprehensive  enough  to  sustain  these  argu- 
ments of  the  counsel  for  the  city.  They  require  the  work  done 
and  the  materials  furnished  to  be  paid  for  at  the  price  specified  in 
the  agreement;  they  require  the  work  to  be  done  on  such  lines  and 
levels  and  in  accordance  with  such  verbal  instructions  as  the  city 
engineer  shall  present;  they  authorize  the  engineer  to  make  any 
necessary  or  desirable  alterations  in  the  work;  they  require  the 
contractors  to  perform  any  extra  work  in  connection  with  that  speci- 
fied in  the  contract  that  the  engineer  shall  require  them  to  do; 
they  provide  that  increased  quantities  of  work  and  materials  fur- 
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nished  under  these  provisions,  of  the  same  nature  as  those  specified 
in  the  contract,  shall  be  paid  for  at  the  agreed  price,  and  that  those 
of  a  different  nature  shall  be  paid  for  at  a  price  fixed  by  the  en- 
gineer; and. they  make  him  the  interpreter  of  the  specifications^ 
and  the  arbiter  of  all  controversies  which  arise  in  reference  to  the 
contract  and  the  work  done  under  it.  The  engineer  admits  in  hi& 
testimony  that  under  these  provisions  of  the  agreement  he  required 
these  contractors  to  furnish  more  than  53  times  the  estimated  quan- 
tity of  the  most  expensive  work  and  materials  specified  in  the 
contract, — the  cut-stone  masonry;  and  the  witnesses  of  the  plain- 
tiffs testify  that  he  required  more  than  86  times  the  estimated 
amount,  and  that  the  masonry  thus  called  for  was  of  such  a  char- 
acter that  it  cost  and  was  reasonably  worth  more  than  twice  as- 
much  per  cubic  yard  as  that  described  in  the  contract,  or,  in  the  ag- 
gregate, more  than  182  times  the  cost  and  value  of  the  amount  which 
the  engineer  estimated  would  be  necessary  for  the  undertaking  be- 
fore the  bid  was  made.  If  he  could  lawfully  so  multiply  the  quan- 
tity, change  the  character,  and  increase  the  cost  of  the  most 
expensive  work  named  in  the  contract,  it  is  difficult  to  perceive 
why  he  might  not,  under  the  same  authority,  increase  the  cost  and 
quantity  of  every  other  item  named  in  the  agreement  to  the  same 
extent,  and  in  this  way  require  the  construction  of  a  conduit  from 
53  to  182  times  as  costly  as  that  contemplated  by  the  parties  when 
the  agreement  was  made.  It  is  conceded  that  the  literal  terms  of 
the  contract,  when  divorced  from  reason,  from  the  object  contem- 
plated by  the  parties,  from  their  situation,  and  from  their  intention, 
are  so  general  and  unlimited  as  to  permit  this  to  be  done.  But  it 
is  as  clear  as  the  sun  at  noon  in  a  cloudless  sky  that  the  minds- 
of  these  parties  never  met  upon  such  a  proposition,  and  that  they 
never  contemplated  or  intended  to  make  any  such  contract.  When 
they  settled  upon  the  terms  of  this  agreement,  they  were  considering 
a  conduit  laid  in  an  open  trench  6  or  8  feet  deep,  "at  such  depth 
below  the  surface  as  will  insure  it  against  the  effects  of  frost,"  as- 
the  instructions  to  bidders  read,  over  a  comparatively  level  surface, 
requiring  materials  and  work  of  about  the  quantities  estimated  by 
the  engineer,  and  of  a  character  necessary  for  the  construction  of 
such  a  work.  This  was  the  conduit  described  in  the  plans  and  speci- 
fications upon  which  the  bid  of  the  contractors  and  the  contract 
itself  were  based,  and  this  was  the  contract  which  the  parties  con- 
templated, and  upon  which  their  minds  met  when  they  made  their 
agreement  This  plain  fact  limits  every  stipulation  of  the  agree- 
ment, and  in  its  light  and  in  the  light  of  reason  every  provision 
of  this  contract  must  be  interpreted. 

The  stipulation  that  the  contractor  shall  do  such  extra  work  in 
connection  with  that  described  in  the  agreement  as  the  city  engi- 
neer and  the  board  of  public  works  may  direct  is  as  effectually  lim- 
ited by  this  fact  to  such  extra  work  of  proportionally  small  amounts 
as  was  necessary  to  the  construction  of  the  contemplated  conduit 
as  it  would  have  been  if  this  restriction  had  been  written  in  the 
agreement  in  so  many  words.  A  concrete  and  cut-stone  dam  to 
gather  and  hold  the  waters  of  Parley's  creek,  and  wells  or  cisterns. 
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along  the  course  of  the  conduit,  were  no  more  contemplated  or  cov- 
ered by  this  provision  of  the  contract  than  pipes  and  hydrants  to 
distribute  the  water  in  the  city.  The  stipulation  that  "the  city 
shall  have  the  right  to  make  any  alterations  that  may  hereafter  be 
determined  upon  as  necessary  or  desirable,"  and  that  the  contract- 
ors shall  be  paid  for  increased  quantities  at  the  contract  prices,  is 
subject  to  a  like  limitation.  That  provision,  not  unusual  in  agree- 
ments with  cities  and  other  corporations,  is  limited  in  its  meaning 
and  effect,  by  reason,  and  by  the  object  of  the  contract,  to  such 
modifications  of  the  contemplated  work  as  do  not  radically  change 
its  nature  and  its  cost.  Little  if  any  testimony  is  required  to  con- 
vince the  thoughtful  mind  that  the  cut-stone  masonry  required  to 
construct  a  small  culvert  over  a  ditch  or  a  creek  on  a  level  prairie 
may  be  of  a  character  and  cost  radically  different  from  that  neces- 
sary to  build  a  stone  arch  upon  sloping  banks  over  a  mountain 
stream,  or  a  stone  bridge  over  a  great  river  like  the  Mississippi, 
or  a  stone  building  of  large  dimensions  and  great  height.  There 
was  ample  testimony  in  this  case  to  warrant  the  jury  in  finding 
that  the  masonry  required  for  the  dam  and  the  culverts  which  the 
plaintiffs  constructed  was  not  of  the  same  nature  or  value  as  that 
•contemplated  by  the  parties  when  they  made  the  contract.  Nor 
was  the  evidence  much  less  persuasive,  nor  is  it  more  incredible, 
that  the  2,000  cubic  yards  of  concrete  masonry  which  was  placed 
in  tunnels  of  small  diameter,  into  which  it  was  borne  on  wheelbar- 
rows, and  where  it  was  placed  by  artificial  light,  was  of  a  very 
different  nature  and  cost  from  that  placed  in  open  trenches,  only 
deep  enough  to  escape  the  frost,  as  contemplated  in  the  bids  and 
the  agreement.  The  testimony  of  the  plaintiffs'  witnesses  was  that 
the  value  of  this  work  was  from  $  12  to  $20  per  cubic  yard,  while 
the  contract  price  for  that  contemplated  by  the  parties  when  they 
made  the  agreement  was  only  $5.97  per  cubic  yard.  No  such  work 
as  this  was  in  the  minds  of  the  parties  when  they  made  this  con- 
tract, nor  could  they  have  intended  to  authorize  so  radical  an  alter- 
ation of  the  nature  of  the  work  as  to  require  it.  Since  they  did 
not  contemplate  or  intend  to  contract  concerning  it  when  they  made 
their  agreement,  it  was  new  and  different  work  from  that  covered 
by  their  contract,  and  the  plaintiffs  were  entitled  to  recover  its 
reasonable  value.  Upon  this  question  the  court  below  held  upon 
the  trial,  and  finally  charged  the  jury,  in  effect,  that  the  city  had 
no  right  to  require  the  contractors  to  perform  large  quantities  of 
work,  radically  different  in  its  character,  nature,  and  cost  from  that 
originally  contemplated  by  the  parties  when  they  made  their  con- 
tract, and  that,  if  it  had  required  such  work,  the  plaintiffs  were 
entitled  to  recover  its  reasonable  value.  This  was  the  theory  upon 
which  the  case  was  tried,  and  it  was  the  true  theory.  It  is  just 
to  the  city,  fair  to  the  contractors,  and  it  accords  with  reason  and 
established  law.  The  dry  words  and  broad  stipulations  of  contracts 
must  be  read  and  interpreted  in  the  light  of  reason  and  of  the 
subject  contemplated  by  the  parties.  The  stipulation  common  to 
many  corporation  contracts,  that  contractors  may  be  required  to 
perform  extra  work  at  the  price  named  in  the  agreement  or  fixed 
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by  an  engineer,  is  limited  by  the  subject-matter  of  the  contract  to 
such  proportionally  small  amounts  of  extra  work  as  may  become 
necessary  to  the  completion  of  the  undertaking  contemplated  by 
the  parties  when  the  contract  was  made;  and  work  which  does  not 
fall  within  this  limitation  is  new  and  different  from  that  covered 
by  the  agreement,  and  the  contractor  may  recover  the  reasonable 
value  thereof  notwithstanding  the  contract  The  customary  pro- 
visions in  such  contracts  that  the  corporation  or  its  engineer  may 
make  any  necessary  or  desirable  alterations  in  the  work,  and  that 
the  contractors  shall  receive  the  contract  price  or  a  price  fixed  by 
the  engineer  for  the  work  or  materials  required  by  the  alteration,, 
is  limited  in  the  same  way,  by  the  intention  of  the  parties  when 
the  contract  was  made,  to  such  modifications  of  the  work  described 
in  the  contract  as  do  not  radically  change  its  nature  or  its  cost. 
Material  quantities  of  work  required  by  such  alteration,  that  are 
substantially  variant  in  character  and  cost  from  that  contemplated 
by  the  parties  when  they  made  their  agreement,  constitute  new  and 
different  work,  not  governed  by  the  agreement,  for  which  the  con- 
tractors may  recover  its  reasonable  value.  Cook  Co.  v.  Harms,  108 
111.  151,  158,  159;  Bridge  Co.  v.  McGrath,  134  U.  S.  260,  10  Sup. 
Ct.  730,  33  L.  Ed.  934;  City  of  Elgin  v.  Joslyn  (111.  Sup.)  26  N,  E. 
1090,  1092;  Sexton  v.  City  of  Chicago,  107  111.  323,  330;  Kirk  v. 
Manufacturing  Co.,  118  111.  567,  8  N.  E.  815;  Railway  Co.  v.  Vos- 
burgh,  45  111.  311,  314;  Railroad  Co.  v.  Smith,  75  HI.  496,  507. 
The  stipulation  in  such  contracts  that  all  questions,  differences,  or 
controversies  which  may  arise  between  the  corporation  and  the  con- 
tractor under  or  in  reference  to  the  agreement  and  the  specifica- 
tions, or  the  performance  or  nonperformance  of  the  work  to  which 
they  relate,  shall  be  referred  to  the  engineer,  and  his  decision  thereof 
shall  be  final  and  conclusive  upon  both  parties,  does  not  give  the 
engineer  jurisdiction  to  determine  that  work  which  is  not  done  un- 
der the  contract  or  specifications,  and  which  is  not  governed  by 
them,  was  performed  under  the  agreement  and  is  controlled  by  it, 
and  his  decision  to  that  effect  is  not  conclusive  upon  the  parties. 
Neither  an  engineer  nor  a  judge  who  has  no  jurisdiction  of  a  ques- 
tion can  confer  jurisdiction  of  it  upon  himself  by  erroneously  de- 
ciding that  he  has  it. 

It  is  assigned  as  error  that  the  court  below  refused  to  instruct 
the  jury  that,  if  there  was  no  change  of  the  line  of  the  conduit 
over  the  mile  in  controversy  after  the  bid  was  made,  there  could 
be  no  recovery  in  this  action.  The  argument  in  support  of  this 
specification  is  that  the  only  cause  of  action  pleaded  in  the  com- 
plaint is  based  upon  this  change  of  line,  and  that,  consequently, 
if  there  was  no  change  of  line  established,  there  could  be  no  re- 
covery. It  is  true  that  the  plaintiffs  alleged  in  their  complaint 
that  the  line  which  had  been  surveyed  and  staked  by  the  city  for 
this  conduit  before  the  contractors  made  their  bid  was  changed  by 
the  city  after  they  made  their  contract,  and  that,  if  this  change 
had  not  been  made,  the  work  and  the  materials  for  which  they  sued 
it  would  never  have  been  required.  Nevertheless  the  gist  of  the 
cause  of  action  pleaded  in  the  complaint  was  not  the  change  of  the 
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line,  but  the  requiring  and  famishing  of  the  work  and  materials 
in  suit.  This  is  plain  from  the  fact  that  if  the  line  had  been  changed 
there  could  have  been  no  recovery  unless  the  work  and  materials 
furnished  had  been  radically  different  from  those  covered  by  the 
contract,  while  the  new  and  different  work  and  materials  would 
have  warranted  a  recovery  although  there  had  been  no  change  of 
the  line.  Nor  will  a  careful  analysis  and  consideration  of  all  the 
averments  of  the  complaint  show  any  variance  between  the  cause 
of  action  for  the  reasonable  value  of  this  new  and  different  work 
and  materials  and  the  cause  set  forth  in  the  pleadings.  Those  aver- 
ments clearly  state  the  character  and  value  of  this  work  and  of 
these  materials,  that  they  were  required  of  the  contractors  by  the 
city,  that  they  were  radically  different  from  any  specified  in  the 
agreement,  and  that  the  contractors  and  their  assignees  supplied 
them.  These  allegations  were  ample  to  warrant  a  recovery  here, 
whether  there  was  a  change  from  the  line  staked  by  this  city  for 
this  conduit,  as  the  plaintiffs  allege,  or  there  never  was  any  line 
marked  out  for  it  until  after  the  contract  was  made,  as  the  city 
claimed.  There  was  only  one  cause  of  action  stated  in  the  com- 
plaint. That  was  for  the  work  and  materials  not  covered  by  the 
agreement,  and  it  was  for  that  cause  that  the  verdict  and  the  judg- 
ment were  rendered.  There  was  no  error  in  the  refusal  of  the  court 
to  charge  that  there  could  be  no  recovery  in  this  action  unless  the 
line  had  been  changed.  Where  the  ultimate  facts  which  warrant 
a  judgment  for  the  plaintiff  have  been  clearly  alleged  in  the  com- 
plaint, and  the  issue  thus  tendered  has  been  fairly  tried  upon  the 
merits,  a  variance  between  the  evidential  facts  set  forth  in  the  plead- 
ing and  those  established  by  the  proof,  which  has  not  misled  or  sur- 
prised the  defendant,  is  not  fatal  to  the  verdict  or  judgment.  Burt 
v.  Gotzian,  43  C.  O.  A.  59,  102  Fed.  937. 

There  are  other  assignments  of  error  relative  to  the  rulings  and 
charge  of  the  court  concerning  the  line  of  the  conduit  over  the  mile 
in  controversy,  but  it  is  unnecessary  to  consider  them  here,  because, 
if  there  was  any  error  in  these  rulings,  it  was  probably  immaterial, 
and  it  is  not  likely  to  creep  into  any  subsequent  trial.  The  crucial 
question  in  this  case  is  not  whether  the  line  was  staked  before  and 
changed  after  the  contract  was  made,  or  was  not  located  at  all  until 
after  the  execution  of  the  agreement,  although  this  issue  may  be  of 
some  importance  in  its  bearing  upon  the  main  question,  to  be  deter- 
mined. The  real  questions  are:  Was  any  of  the  work  or  material 
for  which  the  plaintiffs  have  brought  this  suit  radically  different  in 
its  cost  and  character  from  that  contemplated  by  the  parties  when 
they  made  their  agreement?  If  so,  how  much,  and  what  was  its  rea- 
sonable value?  These  are  questions  of  fact  to  be  determined  by  the 
jury,  under  proper  instructions  from  the  court,  if  the  case  is  again 
tried  before  a  jury,  and  by  the  court  or  a  referee  if  it  is  tried  with- 
out a  jury.  The  facts  relative  to  these  questions  as  they  were  pre- 
sented at  the  last  trial,  and  the  law  applicable  to  them,  have  been 
considered  for  the  purpose  of  facilitating,  if  possible,  a  fair  trial  and 
a  speedy  and  conclusive  determination  of  this  issue.  Our  views  have 
undoubtedly  been  sufficiently  expressed  to  accomplish  that  purpose, 
and  we  turn  to  another  phase  of  this  record. 


Digitized  by  VjOOQIC 


648  43  C.  C.  A.  REPORTS. 

This  case  had  been  twice  tried  before  it  came  to  the  trial  under 
consideration,  and  the  testimony  of  the  witnesses  in  each  of  these 
earlier  trials  had  been  preserved  and  filed  with  the  conrt.  The  order 
granting  the  third  trial  contained  this  provision:  "All  testimony 
heretofore  taken  and  filed  in  this  cause  shall  be  available  to  the 
parties,  respectively,  on  such  trial,  subject  to  objection."  When  the 
plaintiffs  commenced  to  read  from  the  transcript  of  the  testimony 
given  at  one  of  the  former  trials  the  evidence  of  their  first  witness, 
the  defendant  objected  to  it  on  the  ground  that  this  was  a  trial  at 
law,  and  the  witnesses,  being  within  the  jurisdiction  of  the  court, 
should  be  introduced  and  sworn,  and  should  testify  orally  before  the 
jury,  as  though  their  testimony  had  not  before  been  taken.  The 
court  overruled  this  objection,  and  held  that  the  former  testimony 
of  the  witnesses  could  be  read  as  a  deposition,  and  the  defendant  ex- 
cepted. After  the  plaintiffs  had  read  the  former  testimony  of  their 
witnesses  and  had  rested  their  case  in  chief,  and  after  the  defendant 
had  read  the  former  testimony  of  A.  F.  Doremus  and  that  of  some 
other  witnesses,  and  had  introduced  and  examined  several  witnesses 
orally,  it  introduced  Mr.  Doremus  as  a  witness,  asked  that  he  be 
sworn,  and  offered  to  prove  by  him  the  quantity,  quality,  and  reason- 
able value  of  the  materials  and  work  that  entered  into  the  construe-  „ 
tion  of  the  conduit  on  that  portion  of  the  line  in  controversy.  The 
court  refused  to  permit  this  witness  to  be  sworn  or  to  be  examined, 
because  his  former  evidence  had  been  read,  notwithstanding  the  fact 
that  his  former  tesfimony  did  not  relate  to  the  points  on  which 
the  city  sought  to  examine  him  orally.  These  rulings  are  challenged 
as  error.  The  acts  of  congress  dispose  of  one  question  which  these 
specifications  present.    They  provide  in  chapter  17,  Rev.  St.: 

"Sec.  861.  The  mode  of  proof,  in  the  trial  of  actions  at  common  law,  shaU 
be  by  oral  testimony  and  examination  of  witnesses  in  open  court,  except  as 
hereinafter  provided." 

"See.  863.  The  testimony  of  any  witness  may  be  taken  in  any  civil  cause 
depending  in  a  district  or  circuit  court,  by  deposition  de  bene  esse,  when  ibe 
witness  lives  at  a  greater  distance  from  the  place  of  trial  than  one  hundred 
miles,  or  is  bound  on  a  voyage  to  sea,  or  is  about  to  go  out  of  the  United 
States,  or  out  of  the  district  in  which  the  case  is  to  be  tried,  and  to  a  greater 
distance  than  one  hundred  miles  from  the  place  of  trial,  before  the  time 
of  trial,  or  when  he  is  ancient  or  iuiirin." 

The  remainder  of  this  section  and  sections  864  and  8G5  are  di- 
rectory as  to  the  officer  before  whom  the  deposition  may  be  taken, 
the  notice  to  the  opposite  party,  and  the  manner  of  taking,  testifying, 
and  returning  the  deposition  to  the  court. 

"Sec.  866.  In  any  case  where  it  is  necessary,  in  order  to  prevent  a  failure 
or  delay  of  justice,  any  of  the  courts  of  the  United  States  may  grant  a  dedi- 
lnus  potestatem  to  take  depositions  according  to  common  usage;  and  any 
circuit  court,  upon  application  to  it  as  a  court  of  equity,  may,  according  to 
the  usages  of  chancery,  direct  depositions  to  be  taken  in  perpetuam  rei  memo- 
riam,  If  they  relate  to  any  matters  that  may  be  cognizable  in  any  court  of  the 
United  States." 

Section  867  authorizes  the  courts  of  the  United  States,  in  their 
discretion,  and  according  to  the  practice  in  the  state  courts,  to  admit 
evidence  so  taken;    and  sections  868,  869,  and  870    prescribe  the 
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manner  of  taking  such  depositions,  and  of  the  use  of  the  subpoena 
duces  tecum,  and  how  it  may  be  obtained. 

These  various  sections  of  the  acts  of  congress  provide  a  complete 
system  for  the  practice  of  the  courts  of  the  United  States  in  the 
procurement  and  admission  of  the  testimony  of  witnesses.  In  sec- 
tion 861  they  establish  a  general  rule,  and  in  the  subsequent  sec- 
tions to  which  reference  has  been  made  they  specify  every  exception 
to  it.  Every  case  must,  therefore,  fall  under  the  rule  or  under  one 
of  the  exceptions.  A  glance  at  the  sections  which  specify  the  excep- 
tions discloses  the  fact  that  the  testimony  of  a  witness  at  a  for- 
mer trial  is  not  among  the  exceptions,  and  this  case  therefore  neces- 
sarily falls  under  the  express  declaration  of  congress  that  the  mode 
of  proof  in  actions  at  common  law  shall  be  by  oral  testimony,  and 
•examination  of  witnesses  in  open  court.  There  was  no  proof  or  offer 
to  prove  that  the  plaintiffs'  witnesses  who  testified  at  the  former 
trial  were  dead,  insane,  without  the  jurisdiction  of  the  court,  or  that 
for  any  reason  their  presence  and  oral  examination  were  either  im- 
possible or  impracticable.  The  legal  presumption,  therefore,  was 
that  their  attendance  could  be  obtained  by  the  customary  issue  and 
service  of  a  subpoena.  It  is  not  claimed  that  the  acts  of  congress 
from  which  these  provisions  of  the  Revised  Statutes  are  extracted 
were  unconstitutional  or  ineffective.  It  is  not  within  the  province 
or  the  power  of  the  judicial  department  of  the  government  to  repeal 
or  to  abrogate  the  provisions  of  these  constitutional  statutes,  and 
it  was  error  for  the  court  below  to  admit  in  evidence  the  testimony 
of  the  witnesses  for  the  plaintiffs  taken  at  former  trials.  Ex  parte 
Fisk,  113  U.  S.  713,  722,  725,  5  Sup.  Ct.  724,  28  L.  Ed.  1117;  Whit- 
ford  v.  Clark  Co.,  119  U.  S.  522,  525,  7  Sup.  Ct.  306,  30  L.  Ed.  500; 
Beardsley  v.  Idttell,  Fed.  Cas.  No.  1,185.  Counsel  for  the  plaintiffs 
attempt  to  escape  from  the  effect  of  this  proposition  in  numerous 
ways.  They  insist  that  the  counsel  for  the  defendant  waived  their 
objection  to  the  former  testimony  of  the  witnesses  because  they  did 
not  urge  it  when  the  order  granting  the  third  trial  was  made,  nor 
until  the  testimony  was  offered  in  evidence.  But  a  party  does  not 
waive  his  right  to  a  trial  of  his  action  according  to  the  express  pro- 
visions of  the  acts  of  congress  and  the  settled  rules  of  evidence  by 
failing  to  object  to  an  order  for  a  trial  in  violation  of  them  until  his 
opponent  attempts  to  take  advantage  of  that  order.  He  has  a  right 
to  presume  that  the  latter  will  proceed  in  accordance  with  the  stat- 
utes and  the  law,  and  not  in  pursuance  of  an  order  which  it  was 
beyond  the  power  of  the  court  to  make  or  to  enforce.  The  city  did 
not  waive  its  right  to  a  fair  and  lawful  trial  of  its  case  by  its  failure 
to  object  to  hearsay  evidence  until  it  was  offered. 

Another  contention  is  that  counsel  for  the  city  waived  their  objec- 
tion, because,  after  it  was  offered,  and  after  they  had  taken  their 
exception,  they  permitted  the  testimony  of  other  witnesses  to  be 
read  without  objection,  and  because  in  the  proof  of  their  defense 
they  availed  themselves  of  the  same  class  of  testimony.  But  the 
single  objection  which  they  made,  and  the  single  exception  which 
they  took,  presented  the  entire  question  of  the  introduction  of  this 
hearsay  testimony,  and  elicited  a  ruling  of  the  court  upon  it  which 
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was  conclusive  and  controlling  at  that  trial  of  this  case.    There  was 
no  reason  or  call  for  further  objections  to  evidence  of  this  character, 
and  their  only  effect  would  have  been  to  annoy  the  court  and  to  de- 
lay the  trial.    When  a  question  has  once  been  fairly  presented  to 
the  trial  court,  argued,  and  decided,  and  an  exception  to  the  ruling 
has  been  recorded,  it  is  neither  desirable  nor  seemly  for  counsel 
to  continually  repeat  their  objections  to  the  same  class  of  testimony, 
and  their  exceptions  to  the  same  ruling  which  the  court  has  advisedly 
made  as  a  guide  for  the  conduct  of  the  trial.    Counsel  for  the  city 
lost  nothing  by  their  failure  to  annoy  the  court  by  repeating  an  ob- 
jection which  it  had  carefully  considered  and  overruled.    Nor  did 
they  waive  this  objection  and  exception  by  introducing  in  defense 
of  the  suit  evidence  of  the  same  character  as  that  to  which  they 
had  objected,  and  which  they  had  insisted  was  incompetent.     They 
had  presented  their  view  of  this  question.    They  had  objected  to 
hearsay  testimony,  and  had  excepted  to  the  ruling  which  admitted 
it.    They  had  not  invited  the  error  of  that  ruling,  but  had  protested 
against  it.    This  was  all  that  they  could  do.    The  plaintiffs  had  in- 
duced the  court  to  commit  the  error,  and  were  thereby  prohibited 
from  availing  themselves  of  it  in  any  court  of  review.    Under  this 
error  they  established  their  case  by  hearsay.    Were  counsel   for 
the  city  required  to  refrain  from  meeting  this  proof  by  evidence  of 
like  character,  under  a  penalty  of  a  loss  of  their  objection  and  excep- 
tion?   By  no  means.    They  had  presented  to  the  court  and  argued 
what  they  deemed  to  be  the  law.    The  court  had  held  that  they  were 
mistaken.    However  firm  they  were  in  their  conviction  of  the  sound- 
ness of  their  position,  the  presumption  was  that  they  were  in  error;, 
and  it  was  the  part  of  prudence  and  their  duty  to  their  client  and 
the  court  to  produce  all  the  evidence  which  they  could  furnish  in  sup- 
port of  their  demands,  under  the  rule  which  the  court  announced, 
firmly  but  respectfully  preserving  their  right  to  reverse  the  judgment 
if  they  failed  to  win  their  suit  under  the  erroneous  rule  which  the 
court  had  established.    If  they  succeeded  and  obtained  a  verdict, 
the  plaintiffs  could  not  complain  of  the  error  which  they  had  them- 
selves invited,  and  the  defendant's  case  would  be  won.     If  they 
failed,  they  would  in  this  way  preserve,  as  they  had  a  right  to  dor 
the  right  of  their  client  to  the  trial  of  its  case  according  to  the  stat- 
ute and. the  established  rules  of  evidence,  of  which  the  erroneous 
ruling  had  deprived  them.    One  who  objects  and  excepts  to  an  erro- 
neous ruling  which  permits  his  opponent  to  present  improper  evi- 
dence does  not  waive  or  lose  his  objection  or  exception,  or  his  right 
to  a  new  trial  on  account  of  it,  by  his  subsequent  introduction  of  the 
same  class  of  evidence  in  support  of  his  case.    Russ  v.  Railway  Co., 
112  Mo.  45,  50,  20  S.  W.  472,  18  L.  R.  A.  823;   Gardner  v.  Railway 
Co.,  135  Mo.  90,  98,  36  S.  W.  214. 

Finally,  the  defendant  had  the  right,  in  the  first  instance,  to  pro- 
duce the  witness  Doremus,  to  have  him  sworn,  and  to  examine  him 
orally  in  support  of  its  defense.  It  is  said  that  it  is  generally  dis- 
cretionary with  the  court  to  refuse  to  permit  the  recall  of  a  witness 
who  has  once  testified,  and  that  the  introduction  of  Doremus  was 
in  reality  his  recall,  because  his  testimony  at  the  former  trial  had 


Digitized  by  VjOOQIC 


ATOKA    COAL    &    MINING    CO.  V.  ADAMS.  65 1 

been  read.  The  truth  is,  however,  that  he  had  never  been  called 
at  this  trial.  All  that  had  been  done  was  to  read  his  incompetent 
testimony  at  the  former  trials  under  the  erroneous  ruling  of  the 
court.  Even  if  it  were  conceded  that  the  reading  of  this  testimony 
might  have  made  it  discretionary  with  the  trial  court  to  refuse  to 
hear  his  oral  testimony  on  subjects  concerning  which  he  had  testi- 
fied at  the  former  trials,  it  certainly  could  not  have  deprived  the 
city  of  its  right  to  his  evidence  on  the  material  questions  of  the  quan- 
tity, quality,  and  reasonable  value  of  the  work  and  materials  for 
which  the  plaintiffs  sued,  and  concerning  which  he  had  not  testified 
at  the  earlier  hearings.  There  was  nothing  in  the  order  granting 
the  third  trial,  nor  in  the  prior  rulings  of  the  court,  putting  the  city 
to  its  election  between  the  former  testimony  of  this  witness  and 
his  oral  examination,  and  the  refusal  to  hear  his  testimony  was  a 
fatal  error  in  the  trial  of  this  case.  The  judgment  below  is  reversed,, 
and  the  case  is  remanded  to  the  court  below,  with  directions  to  grant 
a  new  trial. 


(104  Fed.  471.) 

ATOKA  COAL  &  MINING  CO.  et  al.  v.  ADAMS  et  al. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    October  24,  1900.) 

No.  1,372. 

Indians — Royalties  under  Coal  Leases— Effect  of  Curtis  Act. 

The  provision  of  the  Curtis  act  (30  Stat.  495)  §  16,  making  It  unlawful 
for  any  person,  after  the  passage  of  the  act,  to  receive  any  royalty  on  oil, 
coal,  or  other  mineral,  or  rents  on  any  lands  or  property  belonging  to 'any 
one  of  the  tribes  or  nations  of  the  Indian  Territory,  with  certain  excep- 
tions, and  requiring  such  royalties  and  rents  to  be  paid  into  the  treasury 
•of  the  United  States  to  the  credit  of  the  tribe  entitled  thereto,  is  not  retro- 
spective in  Its  operation,  and  does  not  affect  royalties  due  to  lessors  under 
valid  existing  coal  leases  at  the  date  of  the  passage  of  the  act. 

In  Error  to  the  United  States  Court  of  Appeals  in  the  Indian  Ter- 
ritory. 

Ira  D.  Oglesby,  for  plaintiffs  in  error. 
J.  G.  Kails,  for  defendants  in  error. 

Before  CALDWELL,  SANBORN,  and  THAYER,  Circuit  Judges. 

CALDWELL,  Circuit  Judge.  It  is  conceded  that,  prior  to  the 
passage  of  what  is  known  as  the  ''Curtis  Act," — act  of  congress  ap- 
proved June  28, 1898,  entitled  "An  act  for  the  protection  of  the  people 
of  the  Indian  Territory,  and  for  other  purposes"  (30  Stat.  495), — per- 
sons in  the  lawful  possession  and  entitled  to  the  usufruct  of  lands 
in  the  Choctaw  Nation  could  grant  valid  leases  to  mine  the  coal 
in  such  lands  for  such  royalties  as  might  be  agreed  upon.  On  the 
28th  of  January,  1888,  James  Davis  and  others  entered  into  a  con- 
tract whereby  they  granted  to  the  Atoka  Coal  &  Mining  Company 
the  right  to  mine  coal  on  the  lands  therein  described,  for  the  royal- 
ties therein  specified.  The  coal  company  entered  into  possession  of 
the  leased  premises,  and  proceeded  to  mine  and  ship  coal  under  thi& 
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contract,  and  paid  the  stipulated  royalties  due  the  lessors  and  the 
Choctaw  Nation  for  the  coal  mined  down  to  May,  1898.  The  royal- 
ties which  accrued  under  the  lease  from  May,  1898,  down  to  the  pas- 
sage of  the  Curtis  act  amounted  to  $4,446.03.  The  coal  company 
filed  its  petition  of  interpleader,  admitting  that  it  owed  the  sum  of 
|4,446.03  for  royalties  on  the  coal  mined  by  it  and  not  previously 
paid  for,  and  prayed  for  leave  to  bring  the  money  into  court  and  to 
be  discharged  from  all  further  liability  therefor,  and  that  certain 
persons  named  and  the  Choctaw  Nation,  who,  it  was  alleged,  set  np 
a  claim  to  the  money  adversely  to  the  plaintiffs,  be  brought  in  and 
required  to  interplead  for  the  same.  The  coal  company  having,  by 
the  leave  and  direction  of  the  court,  paid  the  money  into  the  registry 
of  the  court,  thereupon  an  order  was  entered  that  the  defendant 
be  "discharged  from  all  liability  herein,"  and  due  notice  of  the  in- 
terpleader was  served  on  the  alleged  claimants  to  the  fund,  includ- 
ing the  Choctaw  Nation.  The  Choctaw  Nation  entered  no  appear- 
ance, filed  no  pleadings  in  the  cause,  and  set  up  no  claim  to  the 
money.  Waiving  the  question  whether,  upon  this  state  of  the  rec- 
ord, the  coal  company  and  the  Choctaw  Nation,  or  either  of  them, 
can  rightfully  prosecute  this  writ  of  error,  we  proceed  to  the  merits 
of  the  case.  The  single  question  on  the  merits  of  the  case  is,  does 
the  Curtis  act  operate  to  deprive  the  lessors  of  coal  mines  in  the 
Choctaw  Nation  of  the  royalties  due  and  owing  to  them  for  coal 
mined  under  valid  leases  prior  to  the  passage  of  the  act?  The 
section  of  the  act  having  any  bearing  upon  the  question  reads  as 
follows: 

"See.  16.  That  it  shall  be  unlawful  for  any  person,  after  the  passage  of  this 
act,  except  as  hereinafter  provided,  to  claim,  demand,  or  receive,  for  his  own 
use  or  for  the  use  of  any  one  else,  any  royalty  on  oil.  coal,  asphalt,  or  other 
mineral,  or  on  any  timber  or  lumber,  or  any  other  kind  of  property  whatso- 
ever, or  any  rents  on  any  lands  or  property  belonging  to  any  one  of  said 
tribes  or  nations  in  said  territory,  or  for  any  one  to  pay  to  any  individual 
any  such  royalty  or  rents  or  any  consideration  therefor  whatsoever;  and  all 
royalties  and  rents  hereafter  payable  to  the  tribe  shall  be  paid,  under  such 
rules  and  regulations  as  may  be  prescribed  by  the  secretary  of  the  interior, 
Into  the  treasury  of  the  United  States  to  the  credit  of  the  tribe  to  which  they 
belong:  provided,  that  where  any  citizen  shall  be  in  possession  of  only  such 
amount  of  agricultural  or  grazing  lands  as  would  be  his  just  and  reasonable 
share  of  the  lands  of  his  nation  or  tribe  and  that  to  which  his  wife  and  minor 
children  are  entitled,  he  may  continue  to  use  the  same  or  receive  the  rents 
thereon  until  allotment  has  been  made  to  him:  provided  further,  that  nothing 
herein  contained  shall  impair  the  rights  of  any  member  of  a  tribe  to  dispose 
of  any  timber  contained  on  his.  her,  or  their  aUotment." 

This  section  is  not  retrospective  in  its  operation  upon  royalties 
due  to  lessors  under  valid  leases  at  the  date  of  its  passage.  It  pro- 
hibits the  making  of  such  leases  in  the  future,  and  probably  pro- 
hibits the  payment  of  royalties  under  existing  leases  which  may 
accrue  after  the  passage  of  the  act,  but  it  clearly  does  not,  in  terms 
or  by  implication,  extend  to  or  affect  royalties  already  due  under 
existing  leases.  The  function  of  the  legislature  is  to  prescribe  rules 
to  operate  upon  the  actions  and  rights  of  citizens  in  the  future. 
While,  in  the  absence  of  a  constitutional  inhibition,  the  legislature 
may  give  to  some  of  its  acts  a  retrospective  operation,  the  intention 
to  do  so  must  be  clearly  expressed,  or  necessarily  implied  from  what 
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is  expressed;  and,  assuming  the  legislature  to  possess  the  power, 
its  act  will  not  be  construed  to  impair  or  destroy  a  vested  right  under 
a  valid  contract  unless  it  is  so  framed  as  to  preclude  any  other  inter- 
pretation. If  congress  had  intended  to  deprive  lessors  of  the  royal- 
ties due  and  owing  to  them  at  the  date  of  the  act,  it  would  have 
used  appropriate  language  to  express  that  intention,  and  would  nec- 
essarily have  made  some  provision  for  the  disposition  of  such  royal- 
ties. But  it  is  clear  from  the  language  of  the  act  that  it  does  not 
deal  with  royalties  already  paid,  or  already  due  and  owing  to  lessors 
under  leases  for  coal  already  mined.  Something  is  said  in  the  brief 
of  counsel  about  the  "Dawes  agreement,"  but  its  provisions  likewise 
operate  prospectively,  and  not  retrospectively  on  royalties  accruing 
under  leases  in  existence  at  its  date.  This  view  of  the  case  renders 
it  unnecessary  to  consider  the  extent  of  the  power  of  congress  to 
legislate  for  the  Indian  Territory  and  the  nations  or  tribes  of  Indians 
inhabiting  the  same,  or  to  inquire  whether  congress  can  in  any  case 
impair  the  obligation  of  contracts  or  devest  vested  rights.  It  is 
enough  to  say  that  congress,  by  the  Curtis  act,  neither  attempted 
nor  intended  to  interfere  with  the  rights  of  lessors  to  royalties  due 
them  under  their  leases  at  the  date  of  the  passage  of  the  act.  The 
judgment  of  the  United  States  court  6f  appeals  for  the  Indian  ter- 
ritory (53  S.  W.  539)  and  the  judgment  of  the  United  States  court  for 
the  Central  district  of  the  Indian  Territory  are  affirmed. 


(104  Fed.  486.) 

TRAVIS  v.  NEDERLAND  LIFE  INS.  CO.,  limited. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    October  15,  1900.) 

No.  1,380. 

Contract— Effect  of  Modification  of  Proposal. 

The  addition  of  a  new  term  or  condition  to  a  proposal  before  it  has  been' 
accepted  is,  in  legal  effect,  a  withdrawal  of  that  proposal,  and  the  submis- 
sion of  a  new  proposition,  of  which  the  additional  term  or  condition  is  a 
part. 

Same  —  Acceptance  of  Former  Proposition  After  Modification  Nuga- 
tory. 
The  acceptance  of  a  former  proposition,  after  the  proposer  has  attached 

'  to  it  a  new  condition  or  term  which  is  rejected,  does  not  constitute  a  con- 
tract, because  the  minds  of  the  parties  never  meet  at  the  same  time  upon 
the  same  stipulations. 

Insurance  —  Written  Application  a  Proposition  —  Effect  of  Modifica- 
tion before  Acceptance. 

A  written  application  for  Insurance  is  a  proposition  to  contract,  and  not 
an  agreement  Where,  after  the  application  was  signed  and  mailed,  but 
before  It  was  accepted,  the  applicant  attached  a  new  term  or  condition, 
which  the  agents  of  the  company  declined  to  accede  to,  held,  that  the  sub- 
sequent acceptance  of  the  original  proposition  did  not  constitute  a  contract 
of  Insurance,  because  the  minds  of  the  parties  never  met  at  the  same 
time  upon  the  same  stipulations. 

Witness— Effect  of  Interest— Competency  to  Testify  to  Transactions 
with  Deceased  Governed  by  Federal  and  not  by  State  Statutes. 

Where  congress  has  legislated  upon  the  subject  of  the  competency  of 
witnesses  In  the  courts  of  the  United  States,  the  statutes  of  the  states- 
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and  the  decisions  of  their  courts  have  no  application.  Congress  has  de- 
clared the  effect  of  the  interest  of  a  witness  in  the  issue  tried  upon  his 
competency,  and  specified  the  cases  in  which  he  is  incompetent  to  testify 
to  a  transaction  with,  or  statement  by,  a  deceased  person,  in  section 
858  of  the  Revised  Statutes,  and  this  legislation  is  controlling  upon  this 
subject  in  the  courts  of  the  United  States,  whatever  the  statures  of  the 
states  and  the  decisions  of  their  courts  upon  the  same  subject  may  be.* 
{Syllabus  by  the  Court) 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  North- 
-ern  District  of  Iowa, 

This  was  an  action  upon  a  policy  of  insurance  of  13.000  on  the  life  of  Ed- 
ward M.  Travis  for  the  benefit  of  his  wife,  Olive  M.  Travis,  the  plaintiff  in 
error,  and  the  defense  was  that  no  contract  of  insurance  was  ever  consum- 
mated.   There  was  a  trial  to  a  jury,  and  at  the  close  of  the  evidence  the  court 
instructed  them  to  return  a  verdict  for  the  defendant  upon  this  state  of 
facts:    The  Nederland  Life  Insurance  Company,  Limited,  the  defendant  in 
■error,  was  a  foreign  corporation  engaged  in  the  business  of  life  insurance. 
L.  I.  Dubourcq,  whose  office  was  in  New  York  City,  was  the  president  of  its 
United  States  branch,  and  the  only  person  in  this  country  authorized  to  ac- 
cept applications  for  insurance  or  to  issue  policies  on  its  account.    Edward 
Ferguson,  whose  office  was  in  the  city  of  Chicago,  was  the  manager  of  its 
Western  department    Lelsander  &  Love  were  its  general  agents  under  Fer- 
guson for  the  state  of  Iowa,  with  authority  to  procure  applications  for  poli- 
•cies  of  insurance  and  to  discharge  the  duties  which  usually  devolve  upon 
managers  of  agencies,  and  James  H.  B.  Woodroffe  was  a  soliciting  agent  under 
them.    On  November  }1,  1896,  Woodroffe  obtained  from  Edward  M.  Travis 
liis  written  application  to  the  defendant  for  a  policy  of  insurance  of  $3,000 
on  his  life  for  the  benefit  of  his  wife,  the  plaintiff,  and  his  promissory  notes 
for  the  amount  of  the  first  annual  premium.    Woodroffe  mailed  this  appli- 
cation and  these  notes  to  Leisander  &  Love  at  Des  Moines,  Iowa,  who  for- 
warded the  application  by  mail  to  Edward  Ferguson  at  Chicago,  used  tbe 
notes  as  collateral  to  a  loan  which  they  obtained  for  themselves  from  a  bank, 
and  reported  that  the  "premium  was  paid.    Ferguson  mailed  the  application 
to  Dubourcq  in  New  York  for  his  acceptance  or  rejection.    Travis  was  a 
medical  examiner  for  the  defendant  in  the  town  where  he  lived,  and  on  No- 
vember 12,  1896,  the  day  after  his  application,  he  wrote  to  Leisander  &  Love 
that  they  should  not  send  his  policy  to  him  if  the  company  was  to  have  an- 
other medical  examiner,  one  McGrath,  in  his  town,  and  its  agent  was  to  turn 
over  examinations  to  the  latter,  as  he  had  been  doing.    McGrath  was  at  this 
time  and  continued  throughout  to  be  a  medical  examiner  of  the  defendant 
iu  the  town  where  Travis  resided.    On   November   18,   1806,   Travis  wrote 
Ferguson  at  Chicago,  and  directed  him  not  to  send  his  policy  If  the  company 
was  to  have  two  medical  examiners  in  his  town.    This  letter  was  referred 
by  Ferguson  to  Leisander  &  Love,  who,  on  November  20,  1896,  wrote  Travis 
to  the  effect  that  the  company  still  had,  and  would  continue  to  have,  two 
medical  examiners  in  his  town,  and  that  it  would  divide  its  business  equally 
between  them.    This  correspondence  was  not  communicated  to  Mr.  Dubourcq 
prior  to  November  27,  1896,  and  on  that  day,  in  ignorance  of  the  facts  which  it 
discloses,  h^  approved  the  original  application,  and  issued  a  policy  in  accord- 
ance with  its  terms,  which  was  sent  to  Travis,  and  was  received  by  him  on 
December  3,  1896.     On  December  8,  1896,  he  returned  this  policy  to  Leisander 
&  Love  in  a  letter  in  which  he  stated  that  the  reason  for  his  action  was  that 
the  company  had  two  medical  examiners  in  his  town.    There  was  further  cor- 
respondence and  subsequent  conversations,  but  the  contractual  relations  of 
Travis  and  the  company  remained  in  the  same  condition  in  which  they  were 
left  on  December  8,  1896,  until  he  was  drowned,  on  March  9,  1897.    Counsel 
for  plaintiff  in  error  claim  that  upon  this  state  of  facts  a  contract  was  estab- 
lished, and  the  plaintiff  should  have  recovered. 

T.  D.  Healy  (A.  N.  Botsford,  M.  F.  Healy,  J.  W.  McGrath,  and 
Eugene  Bryan,  on  the  brief),  for  plaintiff  in  error. 
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X.  T.  Guernsey  (H.  T.  Granger,  on  the  brief),  for  defendant  in 
error. 

Before  CAIJDWELL,  SANBORN,  and  THAYER,  Circuit  Judges. 

SANBORN,  Circuit  Judge,  after  stating  the  case  as  above,  de- 
livered the  opinion  of  the  court. 

Propositions,  negotiations,  correspondence,  conversations  do  not 
make  a  contract  unless  the  minds  of  the  parties  meet  upon  the  same 
stipulations  and  they  consent  to  comply  with  them.  Until  this  has 
been  done,  either  party  has  the  right  to  withdraw  or  to  modify  his 
proposition,  to  make  new  conditions  or  proposals,  or  to  retire  abso- 
lutely from  the  negotiations.  The  addition  of  a  new  term  or  con- 
dition to  an  earlier  proposal  before  the  latter  has  been  accepted  is 
the  withdrawal  of  the  earlier  proposition,  and  the  submission  of  a 
new  proposal  of  which  the  new  condition  or  term  is  a  part.  From 
the  time  the  new  condition  is  submitted  the  earlier  proposition  is 
withdrawn,  and  it  is  no  longer  open  to  acceptance  or  rejection  by 
the  party  to  whom  it  was  presented. 

An  application  for  life  insurance  is  not  a  contract.  It  is  only  a 
proposal  to  contract  on  certain  terms  which  the  company  to  which 
it  is  presented  is  at  perfect  liberty  to  accept  or  to  reject.  It  does  not 
in  any  way  bind  the  company  to  accept  the  risk  proposed,  to  make 
the  contract  requested,  or  to  issue  a  policy.  Nor  does  it  in  any 
way  bind  the  applicant  to  take  the  policy,  to  make  the  contract  he 
proposed,  or  to  pay  the  premium  until  his  proposal  has  been  ac- 
cepted by  the  company  and  its  policy  has  been  issued.  Until  the 
meeting  of  the  minds  of  the  parties  upon  the  terms  of  the  same 
agreement  is  effected  by  an  acceptance  of  the  proposition  contained 
in  the  application  or  of  some  other  proposition,  each  party  is  en- 
tirely free  from  contractual  obligations.  The  applicant  may  with- 
draw his  application  and  refuse  to  take  insurance  on  any  terms. 
He  may  modify  his  proposal,  may  affix  additional  conditions  or  terms 
to  it,  or  may  make  an  entirely  new  proposition,  while  the  company 
may  refuse  to  entertain  any  proposition,  or  may  reject  that  presented 
and  submit  a  substitute.  Nor  is  the  freedom  of  the  parties  to  re- 
tire from  the  negotiations  or  to  modify  their  proposals,  at  any  time 
before  some  proposition  has  been  agreed  upon  by  both,  ever  lost  or 
affected  by  the  fact  that  the  applicant  accompanies  his  proposal 
or  application  with  a  promise  to  pay  the  premium  in  the  form  of 
promissory  notes,  or  even  by  an  actual  payment  thereof.  Until  his 
application  is  accepted,  such  a  promise  or  payment  is  conditional 
upon  the  acceptance,  and  his  application  is  still  no  more  than  a 
proposition  to  take  and  to  pay  for  the  insurance  if  the  company 
accepts  his  terms.  The  payment  of  the  premium  when  the  applica- 
tion is  signed  does  not  bind  the  company  to  accept  his  terms,  nor 
does  it  estop  the  applicant  from  recovering  the  money  he  pays  if 
the  company  rejects  his  proposal.  These  are  fundamental  rules  of 
the  law  of  contracts,  which  are  constantly  applied  in  this  and  other 
courts,  and  which  are  decisive  of  the  case  before  us.  Paine  v.  In- 
surance Co.,  51  Fed.  689,  C91,  2  C.  C.  A.  459,  461,  10  U.  S.  App. 
256,  263,  264;  Society  v.  McElroy,  83  Fed.  631,  640,  28  C.  C.  A.  365, 
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374,  49  U.  S.  App.  548,  564;  McMaster  v.  Insurance  Co.,  40  C.  d 
A.  119,  99  Fed.  856,  866;  Giddings  v.  Insurance  Co.,  102  U.  S.  108, 
112,  26  L.  Ed.  92;  Griffith  v.  Insurance  Co.  (Cal.)  36  Pac.  113,  115; 
Insurance  Co.  v.  Young's  Adm'r,  23  Wall.  85,  107,  23  L.  Ed.  152; 
Insurance  Co.  v.  Ewing,  92  U.  S.  377,  381,  23  L.  Ed.  610;  Harnickell 
v.  Insurance  Co.,  Ill  N.  Y.  390,  399,  18  N.  E.  632;  Whiting  v.  In- 
surance  Co.,  128  Mass.  240;  Markey  v.  Insurance  Co.,  118  Mass.  178; 
Id.,  126  Mass.  158;  Rogers  v.  Insurance  Co.,  41  Conn.  97,  106;  In- 
surance Co.  v.  Collerd,  38  N.  J.  Law,  480,  483;  Heiman  v.  Insurance 
Co.,  17  Minn.  153,  157  (Gil.  127);  Hogben  v.  Insurance  Co.  (Conn.) 
38  Atl.  214r-216. 

Travis  made  his  application  for  insurance  and  gave  his  notes  for 
the  first  premium  to  Leisander  &  Love,  the  agents  of  the  company, 
on  November  11,  1896.  But  there  could  be  no  contract,  and  Travis 
and  the  agents  all  knew  there  would  be  no  agreement  between  the 
company  and  the  former,  until  his  application  was  accepted  by  Du- 
bourcq  in  New  York;  for  he  was  the  only  officer  of  the  defendant 
in  the  United  States  who  had  authority  to  accept  applications  or  to 
issue  policies  for  it.  Until  Dubourcq  made  an  acceptance  the  com- 
pany was  free  to  reject,  and  Travis  was  free  to  withdraw,  or  to 
modify  his  application,  or  to  make  a  new  proposition  in  its  place. 
On  the  day  after  he  had  signed  it,  and  on  November  18,  1896,  he 
did  withdraw  it.  He  attached  to  it  a  new  condition  or  term,  the 
legal  effect  of  which  was  to  withdraw  his  former  proposition,  and 
to  make  a  new  one,  of  which  this  condition  or  term  was  a  part. 
He  notified  the  agents  of  the  company  that  he  would  not  take  the 
insurance  for  which  he  had  applied  unless  they  would  make  him  the 
sole  medical  examiner  of  the  company  in  the  town  in  which  he  re 
sided,  and  they  declined  to  do  so.  This  notification  had  been  given 
to  the  agents,  and  they  had  declined  to  accept  this  new  condition  of 
his  proposition,  seven  days  before  the  original  application  was  ac- 
cepted by  Dubourcq  in  New  York.  He  accepted  the  earlier  pro- 
posal in  ignorance  of  these  facts.  Could  the  company  or  the  agents 
have  enforced  the  collection  of  the  notes  which  Travis  gave  them 
for  the  premium  in  this  state  of  facts,  after  the  agents  had  received 
his  withdrawal  of  his  original  application,  and  after  they  had  thus 
declined  his  new  proposal?  The  question  is  susceptible  of  but  one 
true  answer.  Would  it  not  have  been  a  perfect  defense  to  those 
notes,  in  the  hands  of  the  company  or  its  agents,  that  he  had  with- 
drawn his  first  application  before  it  was  accepted,  and  had  made  a 
new  one,  which  they  had  declined  to  accept?  Neither  the  agents 
nor  the  company  could  have  overcome  such  a  defense.  The  truth 
is  that  the  minds  of  the  parties  to  this  negotiation  never  met  upon 
the  terms  of  any  contract,  and  neither  the  notes  nor  the  policy  ever 
became  effective.  Before  the  original  application  was  accepted  in 
New  York,  Travis  had  withdrawn  it,  and  had  made  another,  which 
had  not,  indeed,  been  communicated  to  Dubourcq,  but  which  had 
been  received  by  the  agents  of  the  company,  and  which  rendered 
it  impossible  for  Dubourcq  to  make  any  contract  which  would  bind 
Travis  to  the  original  application  which  he  had  lawfully  withdrawn. 
When,  on  November  27,  1896,  the  mind  of  Dubourcq  accepted  and 
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consented  to  the  terms  of  the  proposition  contained  in  the  original 
written  application,  the  mind  of  Travis  had  receded  and  withdrawn 
its  assent  from  those  terms,  and  settled  upon  different  terms,  which 
no  agent  of  the  company  ever  accepted;  so  that  there  never  was  a 
time  when  the  minds  of  the  parties  to  this  negotiation  met  upon, 
and  they  agreed  to  comply  with,  the  same  stipulations  of  any  con- 
tract. This  conclusion  accords  with  reason,  with  the  established 
precedents,  and  with  the  understanding  of  Travis  in  his  lifetime; 
for  within  five  days  after  he  received  the  policy  he  returned  it,  and 
refused  to  take  the  insurance,  because  the  terms  of  his  new  proposi- 
tion had  not  been  accepted.  There  was  therefore  no  contract  be- 
tween the  parties  to  this  action,  and  no  error  in  the  charge  of  the 
court  to  the  jury  to  return  a  verdict  for  the  defendant. 

It  is  assigned  as  error  that  the  agent  Leisander  was  permitted  to 
testify  to  a  conversation  which  he  had  with  Travis  after  the  policy 
was  returned  to  the  agents,  to  the  effect  that  an  agreement  was 
reached  between  him  and  Travis  that  the  policy  should  be  returned 
to  the  company,  and  his  notes  for  the  premium  should  be  destroyed, 
over  the  objection  of  the  plaintiff  in  error  that  this  testimony  was 
incompetent,  under  the  provisions  of  the  statute  of  Iowa,  because 
it  related  to  a  personal  transaction  between  the  witness  and  a  person 
deceased.  The  contention  of  counsel  for  the  plaintiff  in  error  is 
that  Leisander  was  disqualified,  under  section  4604  of  the  Code  of 
Iowa  of  1897,  because  he  was  the  person  through  or  under  whom  the 
plaintiff  in  error  derived  her  interest  by  assignment  or  otherwise, 
and  the  statute  of  Iowa  prohibits  the  examination  of  such  a  person 
as  a  witness  to  any  personal  transaction  or  communication  between 
him  and  a  person  deceased.  But  it  is  only  where  the  constitution, 
treaties,  or  statutes  of  the  United  States  do  not  otherwise  provide 
that  the  laws  of  the  several  states  are  to  be  regarded  as  rules  of  de- 
cision in  trials  at  common  law  in  the  courts  of  the  United  States. 
Rev.  St.  §  721.  In  this  case  the  statutes  of  the  United  States  do  oth- 
erwise provide.    Section  858  of  the  Revised  Statutes  reads: 

"Sec.  858.  In  the  courts  of  the  United  States  no  witness  shall  be  excluded 
In  any  action  on  account  of  color,  or  In  any  civil  action  because  he  Is  a  party 
to  or  Interested  In  the  issue  tried:  provided,  that  in  actions  by  or  against 
executors,  administrators,  or  guardians,  In  which  judgment  may  be  rendered 
for  or  against  them,  neither  party  shaU  be  allowed  to  testify  against  the  other, 
as  to  any  transaction  with,  or  statement  by,  the  testator,  intestate,  or  ward, 
unless  called  to  testify  thereto  by  the  opposite  party,  or  required  to  testify 
thereto  by  the  court.  In  all  other  respects,  the  laws  of  the  state  in  which  the 
court  is  held  shall  be  the  rules  of  decision  as  to  the  competency  of  witnesses 
in  the  courts  of  the  United  States  In  trials  at  common  law,  and  In  equity  and 
admiralty." 

A  glance  at  this  statute  discloses  the  fact  that  the  case  before 
us  does  not  fall  within  the  proviso  or  exception  to  the  general  rule 
enacted  by  congress  that  no  witness  shall  be  excluded  in  any  civil 
action  because  he  is  a  party  to  or  interested  in  the  issue  tried.  Since 
congress  has  legislated  upon  this  subject,  the  rule  which  it  has 
established  is  controlling  in  the  courts  of  the  United  States,  and 
the  testimony  of  this  witness  was  properly  received.  The  judgment 
below  is  affirmed. 

43  C.C.A.-42 
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(104  Fed.  490.) 

LOO  AX   v.   GOODWIN   et  al. 

(Circuit  Court  of  Appeals.  Eighth  Circuit    October  15,  1900.) 

No.  1,387. 

1.  Garnishment— Informality  of  Bond  Waived  by  Joining  Issue. 

A  judgment  in  favor  of  a  garnishee  will  not  be  sustained  in  an  appellate 
court  on  account  of  the  insufficiency  or  Informality  of  the  bond,  when  the 
garnishee  and  the  defendants  were  duly  served  with  the  garnishee  sum- 
mons, the  garnishee  answered  on  the  merits,  and  the  action  went  to  judg- 
ment on  other  grounds,  without  any  objection  to  the  bond. 

2.  Appeal  from  Judgment  in  Garnishment  Runs  from  Its  Date, 

The  action  in  garnishment,  under  Gen.  St.  Kan.  1897,  c.  95,  §§  227-247, 
is  distinct  from  the  action  between  the  plaintiff  and  defendant,  and  re- 
sults in  a  separate  judgment.  The  time  for  appeal  or  writ  of  error  to 
review  the  latter  judgment  runs  from  its  date,  and  not  from  the  date  of 
the  judgment  between  plaintiff  and  defendant. 
8.  Appeal— Effect  of  Failure  to  Obtain  Supersedeas. 

The  failure  to  obtain  a  supersedeas  under  section  1007  of  the  Revised 
Statutes  does  not  affect  the  right  or  limit  the  time  for  an  appeal  or  writ 
of  error  to  review  a  decree  or  judgment 

4.  Same— State  Statutes  Inapplicable  to  Review  of  Judgments  or  De- 

crees in  Federal  Courts. 

Congress  has  established  a  complete  system  for  the  review  of  the  judg- 
ments and  decrees  of  the  federal  courts,  and  the  provisions  of  the  state 
statutes  allowing  and  limiting  the  review  of  judgments  or  decrees  in  their 
courts  are  inapplicable  to  proceedings  in  the  courts  of  the  United  States. 

5.  Remedial  State  Laws  —  Presumption  of  Adoption  by  Federal  Courts. 

The  presumption  is,  in  the  absence  of  evidence,  that  the  remedial  laws 
of  a  state  in  force  therein  at  the  time  of  a  proceeding  taken  thereunder 
in  a  federal  court  had  been  adopted  by  that  court,  under  sections  915  and 
916  of  the  Revised  Statutes. 

6.  COURTS— Pleading  and  Practice— Question. 

The  question  whether  or  not  a  notice  given  by  a  plaintiff  to  a  garnishee 
that  he  elects  to  take  issue  on  his  answer,  under  section  232,  c.  95,  Gen. 
St.  Kan.  1897,  is  a  question  of  pleading  and  practice,  governed  by  the 
statutes  of  Kansas,  under  section  914  of  the  Revised  Statutes,  which  re- 
quires the  proceedings  and  practice  in  actions  at  law  in  the  federal  courts 
to  conform  to  those  prescribed  in  the  state  courts. 

7.  Garnishment— Service  of  Notice  without  Filing  Raises  Issue. 

The  service  of  a  notice  by  the  plaintiff  upon  the  garnishee  that  he  elects 
to  take  issue  on  the  latter's  answer,  pursuant  to  the  provisions  of  section 
232,  c.  95,  Oen.  St.  Kan.  1897,  raises  the  issues  presented  by  the  affidavit 
of  the  plaintiff  and  the  affidavit  of  the  garnishee,  and  entitles  the  former 
to  a  trial  of  them,  although  he  has  never  filed  the  notice  or  proof  of  the 
service  thereof  with  the  court. 

8.  Same— After  Judgment  and  before  Execution. 

A  judgment  creditor  is  not  entitled  to  institute  and  maintain  garnish- 
ment proceedings  upon  his  judgment  or  decree  before  issuing  an  execu- 
tion thereon,  under  section  228,  c.  95,  Gen.  St  Kan.  1897. 
(Syllabus  by  the  Court.) 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Kansas. 

This  writ  of  error  assails  a  judgment  in  garnishment  which  was  the  result 
of  the  following  proceedings:  On  April  23,  1897,  F.  G.  Logan,  the  plaintiff 
in  error,  commenced  an  action  in  the  court  below  against  A.  G.  Goodwin,  W. 
L.  Chamberlin,  I.  Goodwin,  and  Grace  C.  Chamberlin,  and  filed  an  under- 
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taking  In  garnishment,  which  recited  that  an  order  of  garnishment  had  been 
issued,  and  which  was  conditioned  to  pay  to  the  defendants,  or  any  of  them, 
any  damages  which  they  might  sustain  by  reason  thereof,  if  it  should  be 
determined  that  the  order  was  wrongly  obtained.  This  undertaking  was  filed 
in  the  court  on  April  23,  1897,  and  approved  by  the  clerk.  On  September  13, 
1897,  an  affidavit  for  garnishment  was  filed,  to  the  effect  that  D.  W.  Mulvane 
had  under  his  control  property  belonging  to  the  defendants.  A  summons  in 
garnishment  issued,  and  was  served  upon  Mulvane,  who  on  October  8,  1897, 
filed  an  answer  to  the  effect  that  he  was  in  no  manner  and  upon  no  account 
indebted  or  under  liability  to  the  defendants,  unless  by  reason  of  $2,000  In 
his  possession,  obtained  from  the  Bank  of  Topeka  in  payment  of  a  certain 
certificate  of  deposit  issued  to  I.  Goodwin.  On  September  15,  1898,  the  court 
made  an  order,  upon  the  motion  of  I.  Goodwin,  that  she  might  give  a  bond, 
in  pursuance  of  section  4299  of  the  General  Statutes  of  Kansas  of  1889,  in  the 
sum  of  $4,000,  for  the  discontinuance  and  discharge  of  the  garnishment  pro- 
ceedings, and  that  upon  the  giving  of  said  bond,  conditioned  and  secured  as 
by  law  required,  and  its  due  approval  by  the  clerk  of  the  court,  the  garnish- 
ment proceedings  should  be  discharged.  On  September  17,  1898,  Imo  Good- 
win gave  a  bond  conditioned  that  she  and  her  surety  would  pay  to  the  plain- 
tiff the  amount  of  any  judgment  which  might  be  recovered  against  her  in  the 
action,  not  exceeding  $4,000,  and  this  bond  was  approved  by  the  clerk  of  the 
court.  On  September  22,  1898,  the  court  made  an  order  that  the  funds  in 
the  hands  of  Mulvane  should  be  released  only  upon  the  defendants'  giving 
bond  that  in  case  judgment  should  be  finally  rendered  against  any  of  the 
defendants  the  money  should  be  forthcoming  and  returned,  to  be  applied  on 
the  judgment.  On  June  5,  1899,  after  a  jury  trial  of  the  action,  a  judgment 
was  rendered  in  favor  of  the  plaintiff,  Logan,  and  against  the  defendants 
A.  G.  Goodwin  and  W.  L.  Chamberlln,  for  the  sum  of  $3,991.21  and  costs, 
and  in  favor  of  the  defendants  I.  Goodwin  and  Grace  C.  Chamberlln,  and 
against  the  plaintiff.  Logan,  for  their  costs  in  the  action.  On  June  10,  1899, 
an  affidavit  in  garnishment  was  filed,  alleging  the  recovery  of  the  Judgment, 
and  that  D.  W.  Mulvane  had  in  his  possession  the  sum  of  $2,000  in  money, 
belonging  to  the  defendants  A.  G.  Goodwin  and  W.  L.  Chamberlln,  or  one  of 
them.  On  the  next  day  a  proper  undertaking  in  garnishment  was  filed  and 
approved.  A  garnishee  summons  was  issued  and  served,  and  on  June  19, 
1899,  Mulvane  made  the  same  answer  that  he  had  made  to  the  first  garnish- 
ment. On  the  same  day  the  attorneys  for  the  plaintiff  served  upon  him  and 
filed  a  written  notice  that  they  elected  to  take  issue  on  this  answer.  On 
June  22,  1899,  the  defendant  Imo  Goodwin  moved  for  an  order  on  the  gar- 
nishee, Mulvane,  that  he  should  pay  to  her  the  $2,000  mentioned  in  his  an- 
swer, and  the  plaintiff,  Logan,  sought  to  proceed  with  the  trial  of  the  issue 
raised  by  the  two  answers  of  the  garnishee,  Mulvane.  In  support  of  his 
right  to  a  trial  of  the  issue  presented  by  the  answer  of  October  8,  1897,  he 
offered  to  prove  that  on  October  14,  1897,  he  served  upon  the  garnishee.  Mul- 
vane, a  written  notice  that  he  elected  to  take  Issue  with  him  upon  his  an- 
swer as  garnishee  as  to  his  Indebtedness  to  A.  G.  Goodwin,  and  that  he  would 
maintain  his  liability  as  garnishee  in  said  action.  The  court  refused  to  permit 
the  plaintiff  to  introduce  this  evidence.  The  plaintiff  excepted,  and  the 
court  subsequently  ordered  that  the  garnishment  process  of  June,  1899,  be 
vacated  and  set  aside,  that  the  answer  of  the  garnishee,  Mulvane,  filed  Oc- 
tober 8,  1897.  stand  as  conclusive  of  the  truth  of  the  facts  therein  stated; 
that  the  garnishee,  Mulvane,  pay  over  the  money  in  his  hands  as  shown  by  his 
answer  to  the  defendant  I.  Goodwin:  and  that  the  plaintiff  pay  the  costs  of 
the  garnishments.  On  January  9,  1900,  the  plaint! ff,t  Logan,  sued  out  a  writ 
of  error  to  reverse  this  judgment  against  him.  The'  judgment  between  him 
and  the  defendants  in  the  action  is  not  in  question  in  this  court. 

W.  C.  Perry  (Eugene  Hagan  and  Daniel  B.  Holmes,  on  the  brief), 
for  plaintiff  in  error. 

Edwin  A.  Austin  (E.  G.  Wilson,  on  the  brief),  for  defendants  in 
error. 

Before  CALDWELL,  SANBORN,  and  THAYER,  Circuit  Judges. 
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SANBORN,  Circuit  Judge,  after  stating  the  case  as  above,  deliv- 
ered the  opinion  of  the  court. 

The  garnishment  proceedings  in  this  case  were  taken  and  the 
rights  of  the  parties  were  adjudicated  in  the  court  below  under  chap- 
ter 151  of  the  Laws  of  Kansas  of  1889  (2  Gen.  St.  Kan.  1897,  c.  95. 
§§  227-247).  The  two  questions  presented  and  decided  in  that  court 
were:  Does  the  service  of  a  notice  on  the  garnishee  by  the  plaintiff 
that  he  elects  to  take  issue  on  his  answer,  and  will  maintain  him 
to  be  liable  as  garnishee,  put  the  allegations  of  his  answer  at  isfcuer 
and  entitle  the  plaintiff  to  a  trial  of  his  action  against  the  garnishee, 
under  section  232?  And  is  the  plaintiff  entitled  to  maintain  gar- 
nishment proceedings  upon  a  judgment  or  decree  before  the  issue 
of  an  execution  thereon,  under  section  228  of  these  statutes?  Coun- 
sel for  the  defendants  in  error  seek  in  this  court  to  avoid  a  consid- 
eration of  these  questions  upon  various  grounds,  which  are  entitled 
to  little  consideration.  They  say  that  the  judgment  below  should 
be  sustained  because  the  bond  in  garnishment  filed  in  April,  1897, 
recited  that  an  order  of  garnishment  had  already  been  issued,  while 
the  affidavit  for  garnishment  upon  which  the  summons  was  is- 
sued was  not  filed  until  September  13,  1897.  But  the  bond  was 
approved  by  the  clerk  of  the  court,  the  garnishee  summons  was  is- 
sued and  served  on  the  garnishee  and  the  defendants,  the  case  against 
the  defendants  was  tried,  and  judgment  was  rendered  against  two 
of  them,  and  the  action  between  the  plaintiff  and  the  garnishee  and 
the  defendants  then  proceeded  to  judgment,  without  any  objection 
or  exception  to  the  bond;  and  it  is  now  too  late  for  them  to  object 
to  such  judgment  for  the  insufficiency  of  security,  which  the  court 
could  have  permitted  the  plaintiff  to  remedy  at  any  time,  by  giving 
a  new  or  additional  bond. 

It  is  said  that  the  judgment  is  right  because  the  order  of  Sep- 
tember 15,  1898,  gave  the  defendant  Imo  Goodwin  leave  to  file  a 
bond,  in  pursuance  of  section  4299  of  the  Statutes  of  Kansas,  and 
directed  the  discontinuance  and  discharge  of  the  garnishment  pro- 
ceedings upon  the  giving  of  that  bond.  But  the  bond  there  given 
was  conditioned  only  to  pay  to  the  plaintiff  the  amount  of  the  judg- 
ment which  might  be  recovered  against  the  defendant  Imo  Goodwin, 
and  it  had  no  effect  to  discharge  the  garnishee  from  his  liability 
on  account  of  property  or  money  in  his  control  belonging  to  the  other 
defendants  in  the  action. 

It  is  contended  that  the  judgment  in  favor  of  the  garnishee  ren- 
dered on  August  30,  1899,  cannot  be  reviewed,  because  it  was  a  part 
of  the  judgment  against  the  defendants  rendered  on  June  9,  1899, 
and  the  writ  of  error  was  not  sued  out  until  more  than  six  months 
after  the  latter  date.  But  section  238,  c.  95,  of  the  Statutes  of  Kan 
sas  provides  that: 

"The  proceedings  against  a  garnishee  shall  be  deemed  an  action  by  the 
plaintiff  against  the  garnishee  and  defendant  as  parties  defendant  and  all  the 
provisions  for  enforcing  judgment  shall  be  applicable  thereto;  but  where  the 
garnishment  is  not  in  aid  of  an  execution  no  trial  shall  be  had  of  the  gar- 
pishee  action  until  the  plaintiff  shall  have  judgment  in  the  principal  action, 
and  if  the  defendant  have  judgment  the  garnishee  action  shaU  be  dismissed 
with  costs." 
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The  action  against  the  garnishee,  therefore,  was  a  separate  civil 
action,  which  it  was  necessary  to  try  at  a  different  and  subsequent 
time  from  that  occupied  by  the  trial  of  the  main  case  against  the  de- 
fendants, and  judgment  in  it  was  necessarily  rendered  at  a  later 
date.  The  plaintiff  in  error  had  a  right  to  challenge  the  judgment 
against  the  garnishee  by  a  writ  of  error  within  six  months  after  its 
rendition,  and  he  has  done  so. 

It  is  said  that  the  judgment  in  favor  of  the  garnishee  cannot 
be  here  reviewed,  because  it  was  not  superseded  under  section  1007 
of  the  Revised  Statutes,  and  because  the  statutes  of  Kansas  provide 
that  a  petition  in  error  to  review  an  order  discharging  or  modifying 
an  attachment  or  temporary  injunction  must  be  filed  within  30  days 
after  the  date  of  the  order,  to  prevent  the  latter  from  becoming 
operative.  Gen.  St.  Kan.  1897,  c.  95,  §  595.  But  the  failure  to  super- 
sede a  judgment  or  to  stay  the  process  upon  it,  under  section  1007 
of  the  Revised  Statutes,  in  no  way  affects  the  right  of  the  plaintiff 
in  error  to  a  review  of  the  proceedings  which  resulted  in  it,  or  to  its 
reversal;  and  the  statute  of  Kansas  to  which  reference  is  made  is 
not  applicable  to  proceedings  by  writ  of  error  or  by  appeal  in  the 
federal  courts,  because  congress  has  established  a  complete  system 
governing  their  action  in  that  regard.  Logan  v.  Goodwin,  41  C.  C.  A. 
573,  101  Fed.  654. 

Finally  it  is  contended  that  the  plaintiff  was  not  entitled  to  any 
garnishment  proceeding  under  chapter  151  of  the  Laws  of  Kansas 
of  1889,  because  that  chapter  was  not  in  force  in  1873,  when  sec- 
tions 915  and  916  of  the  Revised  Statutes  of  the  United  States  were 
last  enacted.    These  sections  read: 

"Sec.  915.  In  common-law  causes  in  the  circuit  and  district  courts  the  plain- 
tiff shaU  be  entitled  to  similar  remedies,  by  attachment  or  other  process, 
against  the  property  of  the  defendant,  which  are  now  provided  by  the  laws 
of  the  state  in  which  such  court  is  held  for  the  courts  thereof;  and  such 
circuit  or  district  courts  may,  from  time  to  time,  by  general  rules,  adopt  such 
state  laws  as  may  be  in  force  in  the  states  where  they  are  held  in  relation  to 
attachments  and  other  process:  provided,  that  similar  preUminary  affidavits 
or  proofs,  and  similar  security,  as  required  by  such  state  laws,  shall  be  first 
furnished  by  the  party  seeking  such  attachment  or  other  remedy. 

"See.  916.  The  party  recovering  a  judgment  in  any  common-law  cause  in 
any  circuit  or  district  court,  shall  be  entitled  to  similar  remedies  upon  the 
same,  by  execution  or  otherwise,  to  reach  the  property  of  the  judgment  debt- 
or, as  are  now  provided  in  like  causes  by  the  laws  of  the  state  in  which  such 
-court  is  held,  or  by  any  such  laws  hereafter  enacted  which  may  be  adopted 
by  general  rules  of  such  circuit  or  district  court;  and  such  courts  may,  from 
time  to  time,  by  general  rules,  adopt  such  state  laws  as  may  hereafter  be  in 
force  in  such  state  in  relation  to  remedies  upon  judgments,  as  aforesaid,  by 
execution  or  otherwise." 

The  argument  is  that  the  remedy  by  garnishment  which  was  pro- 
vided by  the  laws  of  the  state  of  Kansas  in  1873,  when  section  915 
was  last  enacted,  consisted  of  sections  200-219,  c.  80,  of  the  Compiled 
Laws  of  Kansas  of  1879,  and  that  the  plaintiff  has  not  proceeded  in 
accordance  with  the  provisions  of  those  statutes.  Counsel  for  the 
defendants  in  error  inform  us  in  their  brief  that  they  have  searched 
the  records  of  the  court  below,  and  that  they  have  found  no  rules  by 
which  that  court  has  adopted  the  Kansas  act  of  1889.  But  the  first 
question  presented  in  this  case  does  not  arise  under  these  sections  of 
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the  statute,  but  is  a  queHtion  of  pleading  and  practice,  governed  by 
section  914,  which  provides  that: 

"The  practice,  pleadings,  and  forms  and  modes  of  proceeding  in  civil  causes, 
other  than  equity  and  admiralty  causes,  In  the  circuit  and  district  courts, 
shall  conform,  as  near  as  may  be,  to  the  practice,  pleadings,  and  forms  and 
modes  of  proceeding  existing  at  the  time  in  like  causes  in  the  courts  of  record 
of  the  state  within  which  such  circuit  or  district  courts  are  held,  any  rule 
of  court  to  the  contrary  notwithstanding." 

The  question  whether  or  not  the  notice  served  upon  the  garnishee 
put  his  answer  in  issue  was  a  question  of  pleading  and  practice, 
which  was  governed  by  the  Kansas  act  of  1889,  which  existed  and 
was  in  force  at  the  time  of  the  trial  below.  Moreover,  the  ques- 
tion whether  or  not  a  federal  appellate  court  shall  presume,  in  the 
absence  of  evidence,  that  some  ancient  statute,  which  the  industry 
of  counsel  has  discovered,  but  which  was  not  presented  to  or  consid- 
ered by  the  trial  court,  was  the  true  guide  for  its  action,  has  already 
been  considered  in  this  court.  Bank  v.  Farwell,  56  Fed.  570,  6  C.  C. 
A.  24,  12  U.  S.  App.  409.  We  cannot  be  blind  to  the  fact  that  it  is- . 
the  universal  practice  of  the  federal  courts  to  grant  such  relief  and 
to  administer  such  remedies  as  are  prescribed  and  allowed  by  the 
statutes  of  the  states  at  the  time  when  the  relief  and  the  remedies 
are  sought  When  parties  seek  attachments,  garnishments,  execu- 
tions, provisional  remedies  of  various  kinds,  in  the  courts1  of  the 
United  States,  it  is  not  the  habit  of  counsel  or  of  the  court  to  search, 
the  statutes  of  a  quarter  of  a  century  ago,  and  to  conform  the  pro- 
ceedings of  the  federal  courts  to  those  then  in  force  in  the  courts 
of  the  several  states,  but  they  adopt  and  use  the  remedies  prescribed 
by  their  state  statutes  in  force  at  the  time  they  act.  A  general  and 
uniform  practice  becomes  a  general  and  established  rule  of  the  courts 
and  in  the  absence  of  convincing  evidence  to  the  contrary  the  pre- 
sumption in  the  appellate  court  is  that  the  remedial  statutes  in 
force  in  the  states  at  the  time  when  proceedings  under  them  were 
taken  in  the  federal  courts  had  been  adopted  by  those  courts,  either 
by  written  rule  or  by  general  practice.  This  brings  us  to  a  consid- 
eration of  the  questions  considered  and  decided  in  the  court  below. 

The  General  Statutes  of  Kansas  of  1897  (chapter  95)  provide  that, 
upon  the  filing  of  a  proper  affidavit  and  undertaking,  a  garnishee 
summons  shall  be  issued  by  the  clerk,  and  served  upon  the  defend- 
ants and  the  garnishee  (section  230);  that  within  20  days  from  the 
service  of  such  garnishee  summons  the  garnishee  may  file  with  the 
clerk  of  the  court  his  affidavit;  and  that  "the  proceedings  against 
such  garnishee  shall  be  deemed  discontinued,  and  the  plaintiff  shall 
pay  the  garnishee  two  dollars  for  his  costs,  unless  within  twenty 
days  thereafter  the  plaintiff  serve  notice  on  such  garnishee  that  he 
elects  to  take  issue  on  his  answer  as  garnishee,  and  will  maintain 
him  to  be  liable  as  garnishee;  in  which  case  the  issue  shall  stand 
for  trial  as  a  civil  action,  in  which  the  affidavit  on  the  part  of  the 
plaintiff  shall  be  deemed  the  petition  and  the  garnishee's  affidavit 
the  answer  thereto."  Section  232.  The  court  below  refused  to  per- 
mit the  plaintiff  to  prove  that  he  served  the  notice  prescribed  by  this 
statute  upon  the  garnishee,  and  held  that  the  latter's  affidavit  waa 
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conclusive  of  the  truth  of  the  facts  therein  stated,  and  that  the 
plaintiff  had  no  right  to  a  trial  of  the  issue  which  his  affidavit  and 
the  affidavit  of  the  garnishee  presented.    There  is  no  opinion  of  the 
court  in  the  record,  but  it  is  said  that  the  ground  of  this  decision 
was  that  the  notice  to  the  garnishee,  and  the  proof  of  the  service 
thereof,  had  never  been  filed  in  the  court.    But  the  parties  to  this 
proceeding  had  no  guide  but  the  statute.    The  plaintiff  could  obtain 
his  summons  in  garnishment  and  frame  his  issue  in  no  other  way 
than  that  prescribed  by  the  statute.    That  statute  provided  that 
when  the  garnishee  had  filed  his  affidavit  the  plaintiff  should  be 
entitled  to  a  trial  of  the  issue  presented  by  his  own  affidavit  and 
that  of  the  garnishee,  on  the  sole  condition  that  he  served  a  notice 
on  the  garnishee  that  he  elected  to  take  issue  on  his  answer  within 
20  days  after  it  was  filed.     The  plaintiff  complied  with  the  statute. 
It  was  not  the  province  of  the  court,  after  he  had  done  so,  to  affix 
other  conditions  to  his  right  to  a  trial,  and  to  deprive  him  of  it  be- 
cause he  had  not  complied  with  them.    The  statute  declared  that 
the  plaintiff  took  issue  with  the  garnishee,  and  was  entitled  to  a 
trial  of  his  issue  if  he  served  his  notice.     The  decision  of  the  court 
that  he  took  no  such  issue,  and  could  have  no  such  trial  unless  he 
had  also  filed  his  notice,  was  in  effect  a  repeal  of  the  statute,  be- 
cause it  declared  that  the  service  of  the  notice  made  no  issue,  and 
entitled  him  to  no  trial.     It  is  said  that  it  would  be  more  convenient 
to  have  the  notice  and  proof  of  service  filed  in  the  court,  and  that 
in  no  other  way  could  the  defendants  surely  learn  whether  or  not 
the  plaintiff  had  joined  issue  upon  the  answer  of  the  garnishee.     So 
it  would  be  more  convenient  for  the  defendants  to  have  the  notice 
to  the  garnishee  served  upon  them  as  well  as  upon  the  garnishee. 
These  may  be  pertinent  criticisms  of  the  statute,  well  worthy  the 
consideration  of  the  legislature,  which  alone  has  the  power  to  re- 
peal or  modify  it.     But  the  answer  to  them  in  this  judicial  proceed- 
ing is  that  the  duty  of  the  courts  is  to  enforce,  and  not  to  modify 
or  repeal,  the  acts  of  the  legislative  department  of  the  government. 
In  this  proceeding  the  statute  of  Kansas  controls,  and  it  does  not 
require  the  service  of  this  notice  on  the  defendants,  or  its  filing  in 
court.    The  only  condition  it  attached  to  a  right  to  a  trial  of  the 
issue  presented  by  the  affidavits  of  the  plaintiff  and  the  garnishee 
was  the  service  of  the  notice  on  the  garnishee,  and  the  plaintiff  com- 
plied with  that  condition,  and  thereby  secured  his  right  to  a  trial  of 
his  case.     The  service  of  the  notice  by  the  plaintiff  upon  the  gar- 
nishee that  he  elects  to  take  issue  on  his  answer  under  section  2.'52, 
c.  95,  of  the  General  Statutes  of  Kansas  of  1807,  entitles  him  to 
a  trial  of  the  issue  presented  by  the  affidavit  in  garnishment,  al- 
though that  notice  has  not  been  filed  in  the  court.     It  was  error  for 
the  court  below  to  refuse  to  permit  proof  of  the  service  of  this  no- 
tice to  be  made. 

The  other  question  considered  and  decided  by  the  court  below  was 
whether  or  not  a  judgment  creditor  was  entitled  to  proceed  by  gar- 
nishment after  his  judgment  against  the  defendants  had  been  ren- 
dered, and  before  he  had  issued  an  execution  thereon.     No  decision 


Digitized  by  VjOOQIC 


664  43  C.  C.  A.  REPORTS. 

of  any  of  the  courts  of  Kansas  on  this  question  has  been  called  to 
our  attention,  and  the  statutes  which  determine  it  read  as  follows: 

"Any  creditor  shall  be  entitled  to  proceed  by  garnishment  in  the  district 
court  of  the  proper  county  against  any  person,  excepting  a  municipal  corpora- 
tion, who  shall  be  indebted  to  or  have  any  property  real  or  personal  in  his 
possession  or  under  his  control  belonging  to  such  creditor's  debtor,  in  the 
cases,  upon  the  conditions,  and  in  the  manner  hereinafter  described."  Sec- 
tion 227,  c.  95,  Gen.  St  Kan.  1897.  "Either  at  the  time  of  the  Issuing  of  the 
summons,  or  at  any  time  thereafter  before  final  judgment  in  any  action  to 
recover  damages  founded  upon  contract,  express  or  implied,  or  upon  Judgment 
or  decree,  or  at  any  time  after  the  issuing  in  any  case  of  an  execution  against 
property  and  before  the  time  when  it  is  returnable,  the  plaintiff  or  some  per- 
son in  his  behalf  may  file  with  the  clerk  an  affidavit  stating  the  amount  of  the 
plaintiff's  claim  against  the  defendant  or  defendants  over  and  above  all 
offsets,  and  stating  that  he  verily  believes  that  some  person,  naming  him. 
Is  indebted  to  or  has  property,  real  or  personal,  in  his  possession  or  under 
his  control  belonging  to  the  defendant  (or  either  or  any  of  the  defendants) 
in  the  action  or  execution,  naming  him,  and  that  such  defendant  has  not 
property  liable  to  execution  sufficient  to  satisfy  the  plaintiff's  demand,  and 
that  the  indebtedness  or  property  mentioned  in  such  affidavit  is  to  the  best 
of  the  knowledge  and  belief  of  the  person  making  such  affidavit  not  by  law 
exempt  from  seizure  or  sale  upon  execution."  Section  228.  "The  proceedings 
against  a  garnishee  shall  be  deemed  an  action  by  the  plaintiff  against  the 
garnishee  and  defendant,  as  parties  defendant,  and  all  the  provisions  for  en- 
forcing judgments  shall  be  applicable  thereto;  but  when  the  garnishment  is 
not  in  aid  of  an  execution,  no  trial  shall  be  had  of  the  garnishee  action  until 
the  plaintiff  shall  have  judgment  In  the  principal  action,  and  if  the  defend- 
ant have  judgment,  the  garnishee  action  shall  be  dismissed  with  costs."  Sec- 
tion 238. 

The  question  is  whether  section  228  provides  for  garnishment  pro- 
ceedings in  three  classes  of  cases,  viz.  in  actions  upon  contract  be- 
fore judgment  or  decree,  in  all  actions  after  judgment  or  decree 
before  execution  is  issued,  and  in  all  actions  after  the  issuing  of  an 
execution  and  before  the  time  it  is  returnable,  or  in  only  two  classes 
of  cases,  to  wit,  in  actions  upon  contract,  express  or  implied,  or 
upon  judgment  or  decree  before  final  judgment,  and  in  all  actions 
after  the  issuing  of  an  execution,  and  before  the  time  when  it  is 
returnable.  The  section  in  question  is  not  very  clear,  and  is  per- 
haps susceptible  of  either  construction.  But  the  following  consid- 
erations lead  us  to  the  conclusion  that  the  latter  is  the  correct 
view:  In  the  first  place,  the  natural  grammatical  construction  of 
the  section  leads  to  the  conclusion  that  the  words  "upon  judgment 
or  decree  therein"  modify-  the  word  "founded,"  and  that  the  inten- 
tion of  the  legislature  was  to  say  that,  before  final  judgment,  gar- 
nishee proceedings  could  be  had  in  any  action  that  was  founded 
upon  contract,  express  or  implied,  or  that  was  founded  upon  judg- 
ment or  decree.  In  the  second  place,  if  the  construction  of  the 
statute  were  that  garnishment  proceedings  could  be  instituted  at 
any  time  upon  judgment  or  decree,  there  would  be  no  occasion  for 
the  provision  which  follows,  to  the  effect  that  they  may  be  instituted 
at  any  time  after  the  issuing  of  an  execution,  and  before  the  time 
when  it  is  returnable,  and  the  presumption  is  that  the  legislature 
did  not  make  the  latter  provision  without  reason.  Again,  the  pro- 
vision of  the  section  relative  to  the  affidavit  is  that  the  plaintiff, 
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or  some  one  in  his  behalf,  shall  make  oath  that  he  believes  that  some 
person  is  indebted  to,  or  has  property  belonging  to,  the  defendant 
in  the  action  or  execution,  not  in  the  action,  judgment,  or  execu- 
tion; and  this  seems  to  indicate  that  the  legislature  contemplated 
that  there  were  only  two  classes  of  cases  in  which  the  proceedings 
might  be  instituted,  to  wit,  in  the  action  before  judgment,  and  in 
aid  of  the  execution  after  it  had  been  issued  upon  judgment.  This 
view  finds  strong  support  in  the  provision  of  section  238  to  the  ef- 
fect that  when  the  garnishment  is  not  in  aid  of  an  execution  no  trial 
shall  be  had  of  the  garnishee  action  until  the  plaintiff  shall  have  judg- 
ment in  the  principal  action.  If  garnishment  proceedings  might 
be  instituted  after  a  final  judgment,  and  before  an  execution  issued, 
there  is  no  reason  why  there  should  not  be  an  immediate  trial  of  that 
action  in  garnishment;  and  the  fact  that  only  two  classes  of  cases 
are  provided  for  in  this  section — those  in  which  no  trial  can  be 
had  until  the  plaintiff  shall  have  judgment  in  the  principal  action, 
and  those  in  which  the  garnishment  is  in  aid  of  execution — strongly 
indicates  that  these  are  the  only  cases  in  which  garnishment  pro- 
ceedings are  authorized  under  sections  227  and  228  of  this  chapter. 
In  view  of  the  provisions  of  the  various  sections  of  this  statute  to 
which  we  have  referred,  our  conclusion  is  that  a  plaintiff  is  not  en- 
titled to  proceed  by  garnishment  under  them  after  he  has  obtained 
his  judgment  or  decree  against  the  defendant  or  defendants,  and 
before  he  has  caused  an  execution  to  be  issued  thereon.  There  was, 
therefore,  no  error  in  that  portion  of  the  judgment  of  the  court  be- 
low which  vacated  and  quashed  the  garnishment  proceedings  of 
June,  1899.  The  judgment  is  reversed,  and  the  case  is  remanded 
to  the  court  below,  with  instructions  to  proceed  to  the  trial  of  the 
issues  in  the  garnishment  action  instituted  in  September,  1897,  in 
conformity  with  the  views  expressed  in  this  opinion,  and  to  dismiss 
the  garnishment  proceedings  instituted  in  June,  1899.  ' 


(104  Fed.  498.) 

BUDGE  v.  UNITED  SMELTING  &  REFINING  CO. 

(Circuit  Court  of  Appeals.  Ninth  Circuit.    October  1,  1900.) 

No.  595. 

Sales— Construction  op  Contract  to  Furnish  Timbers  for  Minks  — Meas- 
ure op  Quantity. 

Plaintiff  contracted  to  furnish  to  defendant,  a  mining  company,  "all  the 
mining  timbers  required  and  used"  at  its  mines  during  a  year,  to  be  of 
certain  specified  dimensions,  and  delivered  at  either  of  three  tunnels  as 
requested,  and  in  quantities  as  designated,  by  defendant.  Defendant,  on 
its  part,  agreed  to  pay  a  specified  price  for  the  timbers  of  a  certain  dimen- 
sion, "about  600,"  and  other  prices  for  smaller  timbers,  depending  on  the 
place  of  delivery,  "about  15,000."  Held,  that  the  covenant  of  the  plaintiff 
to  furnish  all  timbers  "required  and  used"  in  the  mines  did  not  make 
the  quantity  so  used  the  measure  of  the  quantity  defendant  was  required 
to  take  and  pay  for,  so  as  to  render  its  acceptance  and  use  of  but  15  of  the 
larger  timbers  and  2.000  of  the  smaller  a  fulfillment  of  the  contract  on  its 
part,  where  the  full  quantity  had  been  procured  by  plaintiff,  and  was 
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ready  for  delivery*  but  that  it  was  bound  by  its  own  covenant  to  take 
and  pay  for  the  full  quantity  of  600  of  the  one  dimension,  and  15,000 
of  the  other,  without  any  material  variation. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Montana. 

The  plaintiff  in  error  seeks  to  review  a  judgment  which  was  rendered 
against  him  upon  a  demurrer  to  his  complaint  In  the  complaint  he  alleged, 
in  substance,  the  following  facts:  That  on  November  24,  1897,  the  plaintiff 
and  the  defendant  entered  into  a  contract,  as  follows:  "That  the  party  of 
the  first  part  [the  plaintiff]  agrees  to  furnish  to  the  party  of  the  second  part 
[the  defendant]  all  mining  timbers  required  and  used  by  the  party  of  the 
second  part  on  the  Broadwater  Mines  lease  at  Neihart,  county  of  Cascade,  and 
state  of  Montana,  during  the  year  A.  D.  eighteen  hundred  and  ninety-eight 
(1898).  All  mining  timbers  to  be  in  the  following  dimensions:  8"  to  10", 
10"  to  12",  12"  to  14",  at  the  small  end,  and  sixteen  (16)  feet  long.  All 
lagging  or  cribbing  to  be  from  4^"  to  5%"  at  small  end,  and  sixteen  (16) 
feet  long.  The  party  of  the  first  part  agrees  to  deliver  any  or  all  of  the 
above-mentioned  mining  timbers  to  tunnels  Nos.  2,  3,  and  8,  as  designated  on 
the  maps  of  the  party  of  the  first  part,  and  in  the  sizes  and  quantities  a* 
required  by  the  party  of  the  second  part.  The  party  of  the  first  part  agrees 
to  deliver  to  the  party  of  the  second  part  all  the  lagging  or  cribbing,  the 
dimensions  hereinbefore  mentioned,  at  tunnels  Xos.  2,  3,  and  8,  and  said  lag- 
ging or  cribbing  to  be  delivered  as  requested  at  the  tunnels  mentioned,  and 
in  quantities  designated  by  the  party  of  the  second  part  The  party  of  thfe^ 
second  part  agrees  to  pay  to  the  party  of  the  first  part  for  all  the  mining 
timbers  from  8"  to  10",  10"  to  12",  12"  to  14",  at  the  smaU  end,  and  sixteen 
(16)  feet  long,  six  cents  per  linear  foot,  about  six  hundred.  For  all  lagging 
or  cribbing  received  by  the  party  of  the  second  part,  as  follows: 
Tunnel  No.  2,  price  per  piece,  thirty  (30)  cents  1 
Tunnel  No.  3.  price  per  piece,  twenty-five  cents  )■  about  15,000. 
Tunnel  No.  8,  price  per  piece,  twenty  (20)  cents  J  ♦ 

—The  party  of  the  first  part  agrees  to  take  the  count  and  measurements  of  the- 
party  of  the  second  part,  or  their  agent."  That  immediately  after  the  exe- 
cution of  the  contract  the  plaintiff  employed  a  large  number  of  men  and 
teams  to  carry  out  the  contract  on  his  part,  and  proceeded  to  cut  and  haul 
six  hundred  mining  timbers  of  the  size  and  dimensions  named  in  the  con- 
tract, and  fifteen  thousand  pieces  of  cribbing  and  lagging,  as  therein  provided, 
and  at  great  expense  transported  the  same  to  Neihart,  and  there  had  the* 
same  ready  for  delivery  to  the  defendant  as  provided  in  the  contract,  and  that 
he  fully  performed  said  contract  upon  his  part,  but  that  the  defendant  re- 
ceived from  the  plaintiff  only  fifteen  of  the  mining  timbers,  and  two  thousand 
of  the  pieces  of  lagging  and  cribbing,  and  refused  to  receive  the  remainder, 
to  the  plaintiff's  damage  in  four  thousand  dollars. 

Ransom  Cooper  and  I.  Parker  Veazey,  for  plaintiff  in  error. 
Toole,  Bach  &  Toole,  for  defendant  in  error. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

GILBERT,  Circuit  Judge,  after  stating  the  case  as  above,  deliv- 
ered the  opinion  of  the  court. 

The  ruling  of  the  circuit  court  in  sustaining  the  demurrer  wa* 
based  upon  the  case  of  Brawley  v.  U.  S.,  96  U.  S.  168,  24  L.  Ed.  622,— 
a  case  in  which  the  court  was  required  to  construe  a  contract  to  fur- 
nish cord  wood  for  an  army  post.  The  view  which  the  court  took 
of  the  contract  in  that  case  is  set  forth  in  the  language  of  the  opin- 
ion as  follows: 

"The  contract  was  not  for  the  delivery  of  any  particular  lot  or  any  partic- 
ular quantity,  but  to  deliver  at  the  post  of  Fort  Pembina  eight  hundred  and 
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eighty  cords  of  wood,  'more  or  less,  as  shall  be  determined  to  be  necessary 
by  the  post  commander  for  the  regular  supply,  in  accordance  with  army 
regulations,  of  the  troops  and  employes  of  the  garrison  of  said  post,  for  the 
fiscal  year  beginning  July  1,  1871.'  These  are  the  determinative  words  of  the 
contract,  and  the  quantity  designated— eight  hundred  and  eighty  cords—is  to 
be  regarded  merely  as  an  estimate  of  what  the  officer  making  the  contract 
at  the  time  supposed  might  be  required.  The  substantial  engagement  was 
to  furnish  what  should  be  determined  to  be  necessary  by  the  post  commander 
for  the  regular  supply  for  the  year,  in  accordance  with  army  regulations."" 

The  contract  which  is  under  consideration  in  the  present  case, 
while  similar  in  some  respects  to  that  in  the  Brawley  Case,  contains 
covenants  upon  the  part  of  the  defendant  which  are  sufficient  to  ex- 
cept it  from  the  governing  principle  of  that  decision.  The  covenant 
on  the  part  of  the  plaintiff  was  to  furnish  all  mining  timbers  "re- 
quired and  used"  by  the  defendant  for  the  year,  and  all  lagging  or 
cribbing  timber.  The  provision  that  the  latter  should  be  delivered 
as  requested  "at  the  tunnels  mentioned,"  and  "in  the  quantities  desig- 
nated," by  the  defendant,  has  reference  only  to  the  place  and  method 
of  the  delivery,  and  not  to  the  total  quantity  required  and  used. 
The  defendant,  upon  his  part,  covenanted  to  pay  the  plaintiff  for  all 
mining  timbers,  "about  six  hundred,"  and  for  all  lagging  and  crib- 
bing received  by  him,  "about  fifteen  thousand."  Here  is  a  distinct 
promise  to  receive  and  pay  for  about  600  pieces  of  one  kind  of  tim- 
ber, and  15,000  of  another.  The  qualification  imported  by  the  word 
"about"  is  not  such  as  to  admit  of  any  material  variation  from  the 
quantity  named.    Said  Mr.  Justice  Bradley  in  Brawley  v.  U.  S. : 

"The  addition  of  the  qualifying  words  'about.'  'more  or  less/  and  the  like* 
In  such  cases,  is  only  for  the  purpose  of  providing  against  accidental  varia- 
tions arising  from  slight  and  unimportant  excesses  or  deficiencies  In  number,, 
measure,  or  weight." 

The  plaintiff,  relying  upon  this  covenant  of  the  defendant,  accord- 
ing to  the  allegations  of  the  complaint,  performed  his  part  of  the 
contract.  He  cut  and  prepared  and  had  ready  for  delivery  600  pieces 
of  the  one  class  and  15,000  of  the  other  class  of  timber,  as  specified 
in  the  contract.  The  defendant  declined  to  receive  more  than  15 
pieces  of  the  first,  and  2,000  of  the  second.  Is  he  to  be  released  from 
his  contract  because  the  plaintiff,  by  the  terms  of  the  contract  upon 
his  part,  stipulated  to  furnish  him  such  timbers  as  should  be  required 
and  used  by  him  during  the  year,  and  because  but  a  small  proportion 
of  the  whole  amount  was  in  fact  used?  We  think  he  must  be  held 
by  the  terms  of  his  own  covenants  to  pay  for  600  of  the  one  and 
15,000  of  the  other  kind  of  timber,  as  specified  in  the  contract.  The 
determining  words  of  the  contract  are  the  quantities  of  timber  which 
are  specified  in  the  defendant's  promise  to  pay,  and  not  the  words 
"all  mining  timbers  required  and  used,"  contained  in  the  plaintiff's 
covenants.  The  contract  was  not  one  in  which  the  quantity  of  ma- 
terial to  be  delivered  rested  wholly  in  the  will  of  him  who  was  to  re- 
ceive it,  nor  was  it  one  of  those  in  which  the  contracting  parties  had 
in  mind  the  construction  of  a  particular  work,  and  the  supply  of  the 
necessary  material  therefor;  the  work  itself  furnishing  to  both  par- 
ties the  ultimate  measure  of  the  quantity  which  the  contract  con- 
templated.   We  may  assume  from  the  complaint  that  the  defendant 
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^alone  had  knowledge  of  the  number  of  pieces  of  timber  he  would  re- 
quire. He  expressed  that  knowledge  in  definite  figures  in  the  agree- 
ment, and  for  the  quantity  thus  expressed  he  promised  to  i>ay.  The 
plaintiff,  upon  his  part,  has  in  good  faith  complied  with  his  contract, 
and  furnished  the  specified  quantity.  It  would  not  only  be  unjust, 
but  contrary,  we  think,  to  the  fair  intendment  of  the  terms  of  the 
contract,  to  deny  him  his  right  to  recover.  The  judgment  is  reversed, 
and  the  cause  is  remanded  for  further  proceedings  not  inconsistent 
with  the  foregoing  views. 


(104  Fed.  501.) 

THOMPSON  v.  NORTHERN  PAC.  R.  00. 

(Circuit  Court  of  Appeals,  Ninth  Circuit.    October  1,  1900.) 

No.  5D7. 

Affbal— Rbview—  Instructions. 

Where  the  charge  of  the  court,  as  a  whole,  fairly  presented  to  the  Jury 
the  law  applicable  to  the  evidence,  isolated  sentences  will  not  be  consid- 
ered by  the  appellate  court,  apart  from  their  context,  for  the  purpose  of 
determining  assignments  of  error  thereon. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  North- 
ern Division  of  the  District  of  Washington. 

William  Martin,  for  plaintiff  in  error. 
Crowley  &  Grosscup,  for  defendant  in  error. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

ROSS,  Circuit  Judge.  This  was  an  action  for  personal  injuries 
.alleged  to  have  been  sustained  by  Thomas  A.  Thompson,  in  whose 
behalf  the  action  was  brought  by  his  guardian,  by  reason  of  the  neg- 
ligent operation  of  an  engine  on  the  railroad  of  the  Northern  Pacific 
Railroad  Company.  The  case  has  once  before  been  here,  and  is  re- 
ported in  35  C.  C.  A.  357,  93  Fed.  384.  The  accident  occurred  on 
.a  bridge  of  the  railroad  company,  constructed  on  Hood  street,  in 
the  city  of  T&coma,  at  its  intersection  with  Fifteenth  street.  The 
bridge  is  built  over  Fifteenth  street  at  such  a  height  as  to  admit  of 
the  passage  of  teams,  as  well  as  foot  passengers,  under  it.  On  its 
top  were  constructed  three  railroad  tracks,  separated  by  a  solid  wood 
fence  about  three  feet  high,  extending  the  entire  length  of  the  bridge. 
Along  the  tracks  that  crossed  the  bridge,  people  were  accustomed 
to  travel  on  foot,  with  the  knowledge,  acquiescence,  and  license  of 
the  railroad  company.  Plaintiff  in  error  had  for  many  months  prior 
to  his  injury  been  accustomed  to  pass  along  them  in  going  to  and 
from  his  work.  He  knew  that  trains  and  engines  of  the  company 
were  constantly  passing  over  the  tracks,  and  consequently  that  it 
was  a  place  of  danger.  The  accident  occurred  as  he  was  going  to 
his  work  one  morning  about  7  o'clock.  A  number  of  workmen  were 
crossing  the  bridge  at  the  time,  and  one — a  man  named  Larson — 
was  walking  with  plaintiff  in  error,  but  on  another  track.    The 
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plaintiff  was  walking  along  the  left  side  of  the  middle  track  when 
he  was  struck.  The  engine  that  inflicted  the  damage  approached 
from  his  rear.  The  evidence  is  decidedly  conflicting  as  to  whether 
warning  of  -the  approach  of  the  engine  was  given  by  those  in  charge 
of  it,  and  there  is  also  some  conflict  in  the  evidence  in  other  re- 
spects. Upon  the  first  trial  the  trial  court  directed  the  jury  to  ren- 
der a  verdict  for  the  defendant.  The  judgment  was  reversed  for 
that  reason,  the  court  here  holding  that  the  case  was  one  that  should 
have  been  submitted  to  the  jury  under  appropriate  instructions. 
Upon  the  last  trial  the  case  was  so  submitted,  and  resulted  in  a  ver- 
dict for  the  defendant,  and  is  now  brought  here  by  writ  of  error 
solely  because  of  alleged  errors  in  the  giving  and  refusal  to  give  cer- 
tain instructions.  We  have  attentively  read  the  instructions  of 
the  court  below  given  to  the  jury,  and  are  of  opinion  that,  taken 
as  a  whole,  they  fairly  covered  all  phases  of  the  law  applicable 
to  the  case  made  by  the  evidence.  It  is  not  permissible  to  select 
isolated  sentences  from  the  instructions,  and  consider  them  apart 
from  the  context.  The  instructions  are  certainly  much  more  volum- 
inous than  was  necessary,  but  that  fact  seems  to  have  been  occa- 
sioned by  the  requests  of  counsel.  Taken  as  a  whole,  we  think 
the  instructions  fairly  presented  to  the  jury  the  law  applicable  to 
the  evidence,  and  that  such  instructions  requested  by  the  plaintiff 
in  error  which  were  refused,  and  which  were  otherwise  unobjection- 
able, were  covered  by  the  instructions  already  given  by  the  court. 
The  judgment  is  affirmed. 


(104  Fed.  502.) 

PELLET  et  al.  v.  MANUFACTURERS'  &  MERCHANTS'  INS.  CO.  OF 

PITTSBURG,  PA. 

(Circuit  Court  of  Appeals,  Seventh  Circuit.    October  19,  1900.) 

No.  663. 

1.  Contract— Construction— Breach. 

Defendant,,  an  insurance  company,  contracted  with  plaintiffs,  who  con- 
ducted  a  general  insurance  agency,  constituting  plaintiffs  its  general 
agents  to  have  charge  of  all  Its  business  In  certain  states  for  a  term  of 
three  years;  plaintiffs  to  receive  as  compensation  commissions  on  the 
business  done.  Held,  that  the  contract  was  in  effect  one  for  the  employ- 
ment of  plaintiffs  as  brokers,  and,  in  the  absence  of  express  provision 
therefor,  did  not  deprive  defendant  of  the  right  to  discontinue  its  business 
In  all  or  any  of  the  states  named  during  the  term,  if  in  its  judgment  ad- 
visable, and  that  such  discontinuance  did  not  constitute  a  breach  of  the 
contract  which  would  afford  a  basis  for  the  recovery  by  plaintiffs  of 
the  prospective  commissions  they  would  have  earned  had  the  business 
been  continued,  as  damages,  whatever  might  be  their  right  to  recover  for 
expenses  incurred  In  reliance  on  the  contract,  or  for  loss  of  commissions 
on  business  already  secured.    Per  Grosscup,  Circuit  Judge. 

2.  Damages— Breach  of  Contract— Evidence. 

Plaintiffs  brought  an  action  against  defendant,  an  insurance  company, 
to  recover  for  breach  of  a  contract  by  which  plaintiffs  were  constituted 
general  agents  of  defendant  to  have  charge  of  its  business  in  certain 
states  for  a  term  of  three  years,  and  to  be  paid  by  commissions  on  the- 
business  done.    The  breach  alleged  was  the  discontinuance  by  defendant 
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of  its  business  before  the  explrauon  of  the  term.  The  evidence  Intro- 
duced by  plaintiffs  to  establish  their  damages  consisted  of  statements 
showing  the  commissions  earned  under  the  contract  prior  to  the  alleged 
breach.  It  was  also  disclosed  by  their  evidence  that  they  represented 
other  companies  daring  the  same  time,  that  the  expense  of  conducting 
their  business  was  large,  and  that  they  secured  the  agency  for  another 
company  as  a  substitute  for  defendant  prior  to  and  in  anticipation  of 
the  alleged  breach;  but  it  did  not  appear  what  proportion  of  their 
expenses  was  properly  chargeable  to  the  business  of  defendant,  nor  what 
commissions  were  earned  from  the  substituted  company.  Held,  that 
such  evidence  was  insufficient  to  furnish  any  measure  of  damages,  con- 
ceding the  breach  of  contract,  and  that  prospective  commissions  estimated 
from  past  earnings  could  not  be  considered  as  an  element  of  damages.  Per 
Seaman.  District  Judge. 

&  Contract— Action  for  Br kach— Accrual  of  Right  of  Action. 

An  action  to  recover  damages  for  breach  of  a  contract  of  employment, 
brought  while  the  employment  still  continues,  before  there  has  been  any 
actual  breach,  and  before  it  is  known  whether  any  actual  damages  will 
result,  is  premature,  and  the  plaintiff  is  not  entitled  to  recover  even  nom- 
inal damages.    Per  Seaman.  District  Judge. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
Division  of  the  Northern  District  of  Illinois. 

The  action  in  the  Circuit  Court  was  in  assumpsit  by  the  plaintiffs  in  error 
against  the  defendant  in  error,  to  recover  damages  for  alleged  breaches  by 
the  defendant  in  error  of  three  certain  agreements  hereinafter  referred  to. 

The  plaintiffs  in  error,  composing  the  firm  of  Pellet  and  Hunter,  have  been, 
-ever  since  1885  or  1886,  and  were  at  the  times  of  the  signing  of  the  said 
agreements,  and  the  bringing  of  the  action  below,  engaged  in  a  general  fire 
insurance  business,  conducting  and  operating  in  such  business  a  general 
agency  throughout  eight  or  nine  states  in  the  north  west  and  a  local  agency 
in  Chicago.  In  the  maintenance  of  said  business  they  have,  during  said 
period,  at  their  own  expense,  kept  offices  in  the  City  of  Chicago  fully  equipped 
for  the  transaction  of  their  business,  including  clerks,  stenographers,  salaried 
special  agents,  and  local  agents,  paid  by  percentage  at  various  points  through- 
out the  field  of  their  general  agency,  and  other  employes.  In  addition  to 
the  defendant  in  error,  represented  by  plaintiffs  in  error  under  said  agree- 
ments, the  plaintiffs  in  error  represented,  as  general  agents,  throughout  the 
field  of  the  north  west  five  or  six  other  companies,  all  of  whom  maintained 
their  relations  with  the  plaintiffs  in  error  before,  and  after,  the  time  of  the 
alleged  breaches  of  the  said  agreements  by  defendant  in  error. 

The  contract  between  the  plaintiffs  In  error  and  the  defendant  in  error, 
dated  October  1st,  1897,  is  in  the  words  and  figures  following: 

"Agreement  made  this  first  day  of  October,  A.  D.  1897.  by  and  between 
the  Manufacturers'  &  Merchants'  Insurance  Company  of  Pittsburgh,  Pa.,  and 
R.  J.  O.  Hunter  and  Clarence  S.  Pellet,  composing  the  firm  of  Pellet  & 
Hunter,  of  Chicago,  Illinois,  Wltnesseth:  .  » 

"First.  The  said  Manufacturers'  and  Merchants'  Insurance  Company  does 
hereby  appoint  said  Pellet  &  Hunter  as  General  Agents  in  the  territory 
hereinafter  named,  with  full  power  and  authority  to  appoint  and  remove 
agents  and  generally  to  conduct  the  business  of  said  company  under  its  in- 
structions, within  that  territory. 

"Second.  The  General  Agency  hereby  created  shall  cover  the  entire  states 
of  Illinois,  Michigan,  Wisconsin,  Missouri,  Iowa,  Nebraska,  Ohio,  Minnesota  and 
Colorado,  and  all  risks  written  by  said  Company  on  property  within  such 
states  shall  be  written  in  or  reported  through  the  office  of  said  Pellet  &  Hunter, 
at  Chicago,  Illinois. 

"Third.  The  said  Manufacturers'  &  Merchants'  Insurance  Company  shall 
furnish  whensoever  requested,  full  and  complete  statements,  copies  of  charter 
and  all  documents,  necessary  to  enable  the  said  General  Agents  to  enter  said 
company  for  business  in  any  of  the  states  above  named;  the  time  of  filing 
such  papers,  however,  being  left  at  the  discretion  of  the  said  Pellet  &  Hunter. 
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••Fourth.  The  said  Pellet  &  Hunter  are  to  give  all  necessary  and  proper 
supervision  to  the  business  of  said  Company  In  their  territory,  and  in  person 
or  by  competent  representatives  to  make  thorough  inspection  from  time  to 
time  of  the  risk  reported  to  them  from  the  various  agents;— and  shall  forward 
to  said  Manufacturers'  &  Merchants'  Insurance  Company  of  Pittsburg,  Pa., 
with  reasonable  promptness,  copies  of  all  daily  reports  and  endorsements  re- 
ceived from  agents  and  originals  of  their  own  business  (the  originals  from 
agents  to  be  kept  in  the  office  of  Pellet  &  Hunter)  and  shall  forward  regu- 
larly—not later  than  the  27th  day  of  each  month— a  detailed  statement  of  the 
account  of  the  business  of  such  agency  for  the  preceding  month,  and  they 
shall  be  responsible  for  all  premiums  collected  by  agents  appointed  by  them, 
and  they  shall  make  remittance  to  the  said  Company  of  the  balance  shown  by 
such  monthly  statement  to  be  due  from  them,  not  later  than  sixty  days  after 
the  month  for  which  such  account  is  made  up. 

"Fifth.  The  said  Pellet  &  Hunter  shall  retain  during  the  existence  of  this 
contract  a  commission  of  thirty- three  and  one-third  per  cent.  (33*6%)  on  all 
net  gross  business  reported  through  or  by  their  office  (by  net  gross  business, 
is  meant  premiums,  less  return  premiums  and  all  reductions  by  re-insurance) 
and  in  consideration  of  the  sum  so  retained,  they  shall  pay  and  bear  all 
expense  for  supervision  and  inspection  commissions  to  agents;  all  state, 
<*onnty  and  city  taxes;  all  fees  and  charges  of  all  state  or  municipal  depart- 
ments; adjustment  expenses:  and  all  other  expenses  and  charges  whatsoever, 
except  only  legal  expenses  in  cases  of  litigation  and  the  necessary  blanks 
and  forms  for  the  proper  carrying  on  of  the  business;  and  the  balance,  if 
any,  of  the  said  33Mt%  shall  be  retained  by  them  as  full  compensation  for 
their  services  as  such  General  Agents.  The  said  forms  and  blanks  to  be 
furnished  at  the  expense  of  the  said  Manufacturers'  &  Merchants'  Insurance 
Company— provided,  however,  that  the  said  Pellet  &  Hunger  shall  be  further 
entitled  to  a  contingent  commission  of  ten  per  cent  (10^)  on  the  net  prollts 
derived  by  the  Company  from  their  General  Agency  during  the  year  ending 
September  30th,  1898.  and  each  succeeding  year,  to  be  ascertained  and  paid 
after  settlement  of  losses  incurred  during  the  year  and  after  deducting  the 
aforesaid  33%%  and  all  other  expenses  paid  for  blanks,  supplies  and  other 
matters  pertaining  to  said  General  Agency,  provided  further,  that  if  there 
shall  be  any  unsettled  losses  by  reason  of  dispute  or  litigation,  such  losses 
shall  be  treated  as  settled  at  the  amount  claimed  by  the  assured,  and  so  fig- 
ured In  determining  the  amount  of  contingent  commission  due  said  Pellet  & 
Hunter  and  any  difference  in  final  settlement  of  said  disputed  or  contested 
losses  shall  be  added  to  or  deducted  from  the  losses  of  the  succeeding  year. 

"Sixth.  This  contract  shall  continue  for  the  term  of  three  (3)  years  from  the 
30th  day  of  September,  A.  p.  1807.  provided  however,  that  if  at  the  expira- 
tion of  the  first  year  of  its  continuance,  either  party  may  desire  to  revoke  or 
annul  this  contract,  they  shall  have  the  right  so  to  do,  by  giving  to  the  other 
three  months'  written  notice  of  their  election  so  to  do,  and  at  the  expiration 
of  the  date  fixed  in  such  notice,  this  contract  shall  cease  and  determine;  such 
election  to  be  made  and  such  notice  to  be  given,  however,  within  ten  (10)  days 
after  the  expiration  of  the  first  year,  or  this  contract  shall  again  continue  in 
full  for  a  year,  subject  to  a  like  revocation  (in  the  manner  as  above  provided) 
at  the  end  of  the  second  year." 

A  contract  known  as  the  "Five  Companies  Agreement,"  dated  March  22nd, 
1897,  and  the  supplement  thereto,  executed  March  10th,  180S,  were  substan- 
tially the  same  as  the  foregoing,  except  that  the  commission  was  fixed  at 
thirty-three  per  centum  instead  of  thirty-three  and  one-third  per  centum,  and 
that  they  were  to  continue  for  three  years  from  January  1st,  1807. 

April  4th,  1899.  the  following  agreement  was  entered  into  between  the 
defendant  In  error  and  the  Fidelity  Insurance  Company  of  Baltimore: 

"That  for  and  in  consideration  of  the  mutual  covenants  and  agreements 
hereinafter  expressed  and  set  forth  the  said  parties  hereto  have  covenanted 
and  agreed  as  follows,  that  Is  to  suy: 

"First:  Said  Fidelity  Company  hereby  reinsures  and  assumes  at  and  from 
the  hour  of  twelve  o'clock  noon  (standard  time)  of  Saturday,  the  first  day  of 
April,  in  the  year  eighteen  and  ninety-nine  (1809).  all  outstanding  policies  and 
risks  of  said  Manufacturers'  Company,  for  insurance  against  loss  or  damage 


Digitized  by  VjOOQIC 


672  43  C.  C.  A.  REPORTS. 

by  fire  or  lightning  on  any  property  located  In  any  part  of  United  States  of 
America  or  Canada,  and  the  said  Fidelity  Company  hereby  assumes  any  and 
all  liabilities  under  any  and  all  outstanding  policies  or  risks  heretofore  written 
by  said  Manufacturers'  Company  and  for  any  and  all  policies  or  risks  which 
may  be  written  or  undertaken  by  said  Manufacturers*  Company  in  pursuance 
of  clause  five  of  this  contract 

"Second:  In  consideration  of  such  reinsurance  said  Manufacturers'  Com- 
pany agrees  to  pay  to  said  Fidelity  Company  in  the  manner  and  at  the  time 
hereinafter  specified,  the  full  unearned  gross  pro  rata  premium  on  all  policies 
in  force  as  of  April  1st,  1899,  less  sixty  (60)  per  cent  thereof,  which  said  deduc- 
tion is  to  cover  all  commissions  and  expenses  Incurred  by  said  Manufac- 
turers' Company  In  connection  with  said  policies  or  risks. 

"Third:  Within  fifteen  days  after  the  date  of  this  agreement  or  contract 
of  re-insurance,  said  Manufacturers'  Company  agrees  to  make  a  cash  pay- 
ment of  and  to  pay  forty  thousand  dollars  to  the  said  Fidelity  Company  on 
account  of  said  unearned  gross  pro  rata  premiums  provided  to  be  paid  by 
said  Manufacturers'  Company  to  said  Fidelity  Company  in  the  next  preceding 
clause  of  this  agreement  and  the  said  Manufacturers'  Company  hereby  agrees 
to  pay  the  balance  of  said  entire  amount  of  such  unearned  gross  pro  rata  pre- 
miums to  the  said  Fidelity  Company  on  the  completion  of  the  computation  of 
the  total  amount  thereof,  provided  said  payment  shall  be  made  by  said  Manu- 
facturers' Company  not  later  than  the  first  day  of  May,  1899. 

"Fourth:  And  said  Manufacturers'  Company  hereby  agrees  and  undertakes 
to  furnish  to  said  Fidelity  Company  complete  schedules  or  bordereaux  of  all 
outstanding  policies  of  said  Manufacturers'  Company,  on  forms  to  be  sup- 
plied by  said  Fidelity  Company,  which  schedules  or  bordereaux  shall  be  com- 
pleted and  furnished  and  delivered  to  said  Fidelity  Company  on  or  before  the 
first  day  of  May,  1899,  and  it  is  hereby  expressly  and  mutually  understood 
and  agreed  between  the  parties  hereto  that  said  schedules  or  bordereaux  shall 
be  complete  and  accurate  in  all  particulars,  according  to  said  form,  and  that 
said  Fidelity  Company  shall  not  assume  or  be  liable  under  any  Policy  or 
Policies  omitted  from  or  not  set  forth  on  said  schedules  or  bordereaux  nor 
shall  said  Fidelity  Company  be  liable  under  any  policy  for  or  in  any  greater 
amount  or  for  any  longer  period  or  term  than  may  be  set  forth  on  said  sched- 
ules or  bordereaux. 

"Fifth:  It  is  agreed  that  the  said  Manufacturers'  Company  may  and  shall 
continue  to  issue  its  policies  and  do  business  in  its  own  name  until  the  first 
day  of  May,  1899,  but  all  business  so  done  or  policies  so  written,  shall  be  on 
account  of,  for  the  benefit  of,  and  under  the  direction  of  the  Fidelity  Company 
or  Its  duly  authorized  agent;  and  it  Is  agreed  that  the  Fidelity  Company  shall, 
assume  all  expenses  incurred  by  said  Manufacturers'  Company  in  connection 
therewith  and  that  it  shall  also  pay  all  local  state  and  national  taxes  incident 
thereto,  and  that  all  risks  and  policies  written  in  pursuance  of  this  section  of 
this  agreement  shall  be  and  are  hereby  re-insured  by  said  Fidelity  Company 
as  provided  in  Section  1  of  this  agreement. 

"Sixth:  The  Manufacturers'  Company  hereby  agrees  to  retire  from  business 
on  the  First  day  of  May,  1899,  and  it  agrees  to  wind  up  its  business  and  affairs 
and  to  dissolve  itself  as  an  active  going  concern  as  soon  thereafter  as  may  be; 
and  said  Manufacturers'  Company  further  agrees  to  transfer  and  deliver  to 
said  Fidelity  Company  all  Its  good  will,  right,  title  and  interest  in  and  to  its 
business,  daily  reports,  endorsements,  registers  and  books  of  record;  but  the 
office  fixtures  and  furniture  and  other  property  of  said  Manufacturers'  Com- 
pany not  herein  specified  shall  remain  the  property  of  said  Manufacturers* 
Company. 

"Seventh:  It  is  further  agreed  that  the  Manufacturers'  Company  shall  pay 
all  local,  state  and  national  taxes  of  any  and  all  kind  accrued  or  accruing, 
or  which  may  be  payable  or  which  may  apply  to  or  on  the  business  reinsured 
by  this  contract,  and  taken  over  as  of  the  first  day  of  April,  1899;  and  that 
the  said  Fidelity  Company  shall  not  be  liable  for  or  be  held  for  the  same  in 
any  way,  manner  or  form,  it  being  understood  and  agreed  that  this  clause  of 
this  contract  refers  and  applies  only  to  taxes  accrued  or  accruing  as  herein- 
before set  forth,  on  or  before  the  first  day  of  April,  1899,  and  that  said  Fidel- 
ity Company  shall  be  liable  and  held  for  and  pay  all  such  taxes  accrued  and 
accruing  after  the  first  day  of  April,  1S99. 
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"Eighth:  In  case  default  shall  be  made  by  said  Manufacturers*  Company 
in  making  any  of  the  payments  provided  for  in  this  contract,  or  in  performing 
any  of  the  obligations  herein  assumed,  this  contract  shall  become  null  and 
void,  and  the  said  Fidelity  Company  shall  be  released  from  any  and  all  lia- 
bility hereunder  and  shall  be  entitled  to  rescind  the  same. 

"Ninth:  It  is  further  expressly  understood  and  agreed  between  the  parties 
hereto,  that  this  contract  shall  only  be  effective  as  between  the  parties  hereto, 
and  that  no  holder  of  any  policy  in  the  Manufacturers'  Company  shall  be  enti- 
tled to  enforce  this  contract  as  against  the  Fidelity  Company,  it  being  under- 
stood that  any  and  all  holders  of  policies  of  the  Manufacturers'  Company  shall 
prosecute  according  to  the  usual  course  of  business  against  said  Manufacturers' 
Company,  any  and  all  claims  arising  under  said  policies  and  the  Fidelity  Com- 
pany hereby  agrees  to  pay  all  such  claims  legally  arising  and  duly  proven,  and 
further,  in  case  of  any  contest  arising  in  connection  with,  or  suit  being 
brought  for  or  on  any  such  claim,  said  Fidelity  Company  agrees  to  defend 
the  same  and  pay  all  costs  and  expenses  incident  thereto. 

*Tenth:  It  is  further  agreed  that  all  reinsurance  and  contracts  or  policies 
of  reinsurance  which  said  Manufacturers'  Company  has  heretofore  effected 
with  other  insurance  Companies,  for  the  purpose  of  reducing  its  liabilities, 
shall  be  transferred  to  said  Fidelity  Company;  and  said  Manufacturers'  Com- 
pany hereby  agrees  and  undertakes  to  execute  any  and  all  proper  instruments 
of  transfer  or  assignment  of  the  same;  but  in  case  any  company  so  reinsuring 
objects  to  such  transfer,  then  said  Manufacturers'  Company  agrees  and  binds 
itself  to  cancel  such  reinsurance  and  to  pay  to  said  Fidelity  Company  the  un- 
earned premium  thereof." 

On  the  same  day,  April  4th,  1899,  the  defendant  in  error  wrote  to  the  plain- 
tiffs in  error  as  follows: 

"This  company  has. been  purchased  by  the  new  Fidelity  Ins.  Co.  of  Balti- 
more, Md.,  Capital  $500,000,  Surplus  $250,000,  and  policies  will  be  guaranteed 
by  same.  Vice  President  Ammon  and  myself  remain  with  the  company  with- 
out change. 

"Mr.  Barry,  the  President,  is  here  and  desires  that  the  agents  be  advised 
to  continue  to  write  conservatively  and  give  us  lines  on  good  dwellings  and 
other  preferred  classes,  a  compliance  with  which,  and  push  for  profitable  busi- 
ness will  be  considered  as  a  personal  favor  by  Mr.  Ammon  and  myself." 

The  plaintiffs  in  error,  on  the  6th  of  April,  1899,  replied  as  follows: 

"We  beg  to  acknowledge  receipt  of  your  favor  of  the  4th  Inst.,  advising  us 
of  the  re-lnsurance  of  the  Manufacturers'  &  Merchants'  Insurance  Company 
in  the  'Fidelity  Fire*  of  Baltimore,  and  as  the  effect  of  this  and  other  acts 
of  the  company  has  been  a  virtual  repudiation  and  abandonment  on  the  Com- 
pany's part  of  its  contract  with  us  as  General  Agents  and  destroys  the  value 
of  said  contract,  we  wish  to  notify  you  that  we  consider  and  treat  said  con- 
tract as  having  been  terminated  by  your  acts,  so  far  as  performance  of  it  is 
concerned,  and  as  continuing  in  force  only  for  the  purpose  of  enabling  and  en- 
titling us  to  sue  for  such  profits  as  we  would  have  realized  had  we  not  been 
prevented  by  the  Company's  said,  acts  from  performance  of  the  contract. 

"We  have  no  contract  with  the  Fidelity  Fire  Insurance  Co.,  and  while 
they  have  acquired  the  business  of  the  4M.  &  M.'  by  re-lnsurance  we  cannot 
recognize  that  fact  as  carrying  with  It  our  contract  with  the  'M.  &  M.' 

"As  you  intimate  in  your  letter  a  desire  on  the  part  of  the  'Fidelity  Fire' 
to  have  *M.  &  M.'  Agents  continue  to  issue  that  Company's  Policies,  we  have 
advised  agents  of  our  action  aforesaid  as  General  Agents  and  requested  them 
to  report  all  business  written  after  the  receipt  of  our  notice  to  them  to  the 
office  of  the  Company  at  Pittsburgh. 

"All  transactions  up  to  this  date  will  be  closed  up  at  the  earliest  possible 
moment.  As  our  Local  Agency  Department  In  Chicago  is  Involved  with  our 
General  Agency  Contract,  we  shall  consider  that  as  likewise  terminated  as  far 
as  performance  is  concerned,  but  as  continuing  for  the  purposes  of  recovering 
lost  profits,  and  will  ask  you  to  kindly  advise  us  by  special  instructions  as  to 
your  wishes  concerning  future  endorsement  cancellations,  losses  and  such  mat- 
ters. 

"We  desire  also  to  notify  you  that  the  foregoing  acts  and  statements  apply 
equally  to  the  agreement  of  March  the  22nd,  1S97,  and  an  amendment  thereto 
43  C.C.A.-43 
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of  March  the  19th,  1898,  providing  for  the  issuing  of  Joint  or  Underwriters  of 
Pennsylvania  Policies,  and  that  so  far  as  the  Manufacturers'  and  Merchants' 
Insurance  Company  is  concerned  we  consider  that  contract  as  likewise  ter- 
minated by  your  acts  aforesaid,  so  far  as  performance  of  it  Is  concerned,  but 
as  continuing  in  force  only  for  the  purpose  of  recovery  of  lost  profits. 

"We  regret  the  outcome  of  this  matter,  but  the  treatment  which  we  received 
growing  out  of  the  sale  and  re-insurance  of  the  Company,  the  lack  of  consider- 
ation shown. us  and  the  utter  ignoring  of  our  rights  or  interests  under  our  con- 
tract by  the  Company,  leave  us  no  alternative  but  the  one  above  indicated." 

To  this  the  defendant  in  error,  April  8th,  1899,  replied  as  follows: 

"It  seems  you  do  not  understand  the  situation,  or  did  not  receive  letter 
of  the  4th  inst.  stating  This  Co.  has  been  purchased  by  the  new  Fidelity  Ins. 
Co.  of  Baltimore,  Md.,  Capital  $500,000,  Surplus  $250,000,  and  Policies  will  be 
guaranteed  by  same.  Vice  Prest.  Amnion  and  myself  remain  with  the  Com- 
pany without  change.  Mr.  Barry,  the  President,  is  here,  and  desires  that  the 
agents  be  advised  to  continue  to  write  conservatively  and  give  us  lines  on  good 
dwellings  and  other  preferred  classes,  a  compliance  with  which,  and  push  for 
profitable  business  will  be  considered  as  a  personal  favor  by  Mr.  Ammon  and 
myself.' 

"You  were  fully  advised  of  all  that  is  known  In  the  matter;  the  Co.  is  con- 
tinuing, has  never  advised  discontinuance.  Haven't  the  stockholders  a  right  to 
dispose  of  their  stock,  and  purchasers  a  right  to  it  and  I  see  no  valid  reason 
for  saying  contract  is  violated.  I  was  at  meeting  of  Co.'s  interested  in  Under- 
writers, and  there  has  been  nothing  done  as  yet  to  disturb  existing  arrange- 
ments. Of  course,  If  outsiders  can  stampede  the  business  it  Is  their  interest  to 
do  so.  The  intent  of  purchaser  of  business  is  to  keep  on  in  old  way,  so  per- 
sonally I  think  there  is  a  mistake." 

Treating  this  course  of  affairs  as  a  renunciation  and  abandonment  of  the 
agreements  by  the  defendant  in  error,  the  plaintiffs  in  error,  April  18th,  1899, 
brought  the  action  below. 

After  introducing  the  foregoing,  with  other  correspondence  not  necessary  to 
set  out,  plaintiffs  in  error,  to  show  damages,  submitted  evidence  tending  to 
show  that  the  net  amounts  coming  to  the  plaintiffs  in  error,  under  the  com- 
missions- provided  for  in  the  agreements,  were,  for  the  preceding  years,  as 
follows: 

1894    $9850.39 

1895    9130.70 

1896    8034.30 

1897    0006.00 

1898    5234.67 

And  for  three  months  preceding  the  bringing  of  the  suit  a  loss 

of    108.79 

Like  evidence  was  submitted  showing  that  under  the  Five  Companies  Con- 
tract the  plaintiffs  in  error  received  for  1897,  $826.40,  and  for  three  months 
in  1899  sustained  a  loss  of  $28. 

The  evidence  disclosed  that  in  arriving  at  these  amounts  there  was  charged 
against  commissions  provided  for  In  the  agreements  the  following:  Depart- 
ment taxes,  fees  and  certificates;  state  taxes;  advertising  statements;  city 
taxes;  fire  department  taxes;  boara  and  compact  expenses;  patrol  taxes; 
city  licenses;  commissions  to  agents,  and  other  deductions  by  agents;  and 
adjustment  expenses. 

It  was  shown  that  the  clerical  expenses  of  conducting  the  business  of  the 
plaintiffs  in  error  ran  from  thirteen  thousand  to  sixteen  thousand  dollars  a 
year;  that  the  office  rent  was  from  four  thousand  seven  hundred  to  four 
thousand  seven  hundred  and  fifty  dollars  a  year;  and  that  there  were  other 
expenses  the  figures  of  which  were  not  given.  The  total  expense  was  said  by 
one  of  the  plaintiffs  in  error  to  have  been  probably  thirty  thousand  dollars. 

These  figures,  relating  to  clerical  expenses,  office  rent,  etc.,  did  not  enter 
into  the  calculation  of  damages  upon  the  theory  of  the  plaintiffs  in  error, 
and  were  rejected  by  them  In  the  court  below,  and  In  this  court  as  having 
no  pertinency  to  the  question  of  damages. 

No  evidence  other  than  has  been  given,  relating  to  damages,  was  submitted. 

At  the  conclusion  of  the  evidence  submitted  by  the  plaintiffs  in  error  the 
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jury  were  instructed  by  the  court  to  return  a  verdict  for  the  defendant  in 
error. 

William  H.  Barnum,  for  plaintiff  in  error. 
Frank  H.  Scott,  for  defendant  in  error. 

Before  WOODS  and  GROSSCUP,  Circuit  Judges,  and  SEAMAN, 
District  Judge. 

After  the  foregoing  statement  of  facts,  GROSSCUP,  Circuit  Judge, 
delivered  the  opinion  of  the  court,  as  follows: 

The  contract  of  October  1st,  1897,  in  substance,  provided  for  the 
•establishment  of  a  general  agency  for  the  promotion  of  the  business 
of  the  defendant  in  error  within  the  territory  named;  appointing  to 
such  agency  the  plaintiffs  in  error.  On  behalf  of  the  general  agents 
it  was  contracted  that  within  the  territory  named  they  would  super- 
vise the  business  of  the  company;  inspect  the  risks  reported  by  the 
local  agents;  forward  copies  of  all  daily  reports;  be  responsible  for 
■all  premiums  collected  by  local  agents  appointed  by  themselves;  re- 
mit to  the  company  the  balances  shown  to  be  due  to  the  company 
upon  the  monthly  statements;  bear  all  expenses  of  supervision  and 
inspection;  ali  commissions  to  agents;  all  state,  county,  and  city 
taxes,  fees  and  charges;  and  all  other  expenses  and  charges,  except 
«uch  as  relate  to  litigation. 

Upon  the  part  of  the  Company  it  is  contracted  that  out  of  the 
business  thus  done  by  these  general  agents  they  shall  retain,  as 
•compensation  for  their  services,  during  the  period  of  the  contract, 
a  commission  of  thirty-three  and  one-third  per  centum  on  the  net 
gross  business  reported  through  their  office,  and  a  contingent  com- 
mission of  ten  pej  centum  of  the  net  profits  derived  by  the  company 
from  this  general  agency. 

The  life  of  the  contract  is  fixed  at  three  years  from  the  30th  of 
September,  1897,  providing  however,  for  an  earlier  discontinuance 
upon  the  giving  of  a  designated  notice. 

The  Five  Companies'  Contract  of  March  22nd,  1897,  is,  so  far  as 
the  obligations  between  the  companies  and  the  agents  are  concerned, 
almost  identical  with  the  preceding  contract,  except  that  the  com- 
mission is  thirty-three  per  centum  instead  of  thirty-three  and  one- 
third  per  centum,  and  that  its  life  is  fixed  at  three  years  from  the 
1st  of  January,  1897,  subject  to  termination  upon  designated  notice. 

The  plaintiffs  in  error  conducted  a  general  insurance  agency,  and 
represented,  in  addition  to  the  defendant  in  error,  five  or  six  other 
•companies.  It  is  not  claimed  that,  upon  the  strength  of  the  making 
and  continuance  of  the  contracts  sued  upon,  they  enlarged  their  office 
expenses,  increased  their  clerical  force  or  other  equipment,  or  in  any 
way  injuriously  assumed  liabilities,  or  made  preparations,  that  would 
not  otherwise  have  existed.  Nor  is  it  claimed,  as  a  matter  of  dam- 
ages, that  they  were  in  possession  of,  or  that  there  afterwards  came 
to  them  applications  for  insurance,  which,  in  the  natural  order  of 
business,  the  defendant  in  error  would  have  accepted,  had  there  been 
no  discontinuance  of  its  business.  The  sole  injury  claimed  is  the 
loss  of  commissions  upon  business,  not  yet  in  hand,  but  merely  in 
•expectancy,  should  the  company,  throughout  the  remaining  period  of 
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the  contract,  accept,  as  in  the  past,  such  applications  as  the  general 
agency  would  bring  to  it. 

Unless,  therefore,  the  contracts,  either  expressly  or  by  implication,, 
bonnd  the  defendant  in  error,  throughout  the  period  of  the  contracts,, 
to  a  continued  acceptance  of  such  business  as  the  plaintiffs  in  error 
might  bring,  irrespective  of  its  own  judgment  upon  the  policy  of 
diminishing  or  ceasing  altogether  such  business,  there  exists  no  prom- 
ise  upon  which  the  action  can  be  predicated.  .  The  existence,  in  sub- 
stance, of  such  a  promise,  within  either  the  language  or  the  implica- 
tions of  the  agreements,  lies  at  the  basis  of  the  right  of  the  plaintiffs- 
in  error  to  complain.  Can  we  find  in  the  agreements,  or  reasonably 
read  into  them,  any  such  promise? 

A  negative  answer  to  this  inquiry  does  not  require  us  to  hold  that 
the  defendant  in  error  could,  without  suable  injury  to  the  plaintiff* 
in  error,  dismiss,  before  the  termination  of  the  contract,  and  without 
cause,  the  latter  as  their  general  agents,  while  continuing,  through 
other  agents,  to  accept  business  in  the  territory  named.  There  may 
reasonably  be  an  implication  in  the  agreements  that,  throughout 
the  period  named,  the  plaintiffs  in  error  shall  continue  as  general 
agents,  if  the  defendant  in  error  continues  within  that  territory  to 
accept  business.  But  an  implied  promise  of  that  kind  is  substantially 
different  from  the  supposed  promise  that  lies  at  the  basis  of  this- 
action. 

Nor  is  it  necessary  for  us  to  hold,  in  answering  negatively  the 
Inquiry  stated,  that  for  outlays  made,  and  losses  of  commission  on 
account  of  applications  already  obtained,  in  reliance  upon  a  contin- 
uation of  the  relation  to  the  end  of  the  time  stipulated,  the  plaintiffs- 
in  error  would  have  no  right  to  recover.  An  action  for  such  injuries, 
is  not  dependent  upon  the  supposed  promise  undef  discussion. 

We,  recur,  then,  to  the  inquiry,  Did  the  agreements  bind  the  de- 
fendant in  error,  irrespective  of  its  own  judgment  subsequently 
formed  respecting  the  character,  volume,  or  continuance  of  its  busi- 
ness, to  accept,  throughout  the  period  named,  all  such  business  as- 
the  plaintiffs  in  error  might  bring?  Did  the  company  abdicate  to 
the  general  agents,  except  at  the  cost  of  a  sum  equal  to  one-third  of 
its  gross  income  from  the  territory  named,  the  prerogative  of  de- 
termining what  should  be  the  scope  of  the  company's  business  within 
the  given  territory? 

The  prerogative  is  an  important  one.  It  might  well  happen  thatr 
out  of  some  consideration  relating  to  its  own  policy,  the  company 
might  choose  to  materially  abridge  its  business  within,  or  withdraw 
altogether  from,  the  territory  named.  The  laws  of  a  state  may  be- 
come burdensome;  the  character  of  risk  in  a  given  district  may 
change;  a  wise  adjustment  of  its  affairs  may  require  a  change  of 
field  of  operations,  or  an  entire  liquidation  of  its  business.  Was  it 
contemplated,  in  the  execution  of  these  agreements,  that  the  judg- 
ment of  the  company  upon  these  questions  should  be  surrendered  to 
the  interests  of  the  agents;  at  least  that  it  could  not  act  upon  such 
judgment  without  continuing  to  compensate  the  agents,  as  if  no 
such  action  had  been  taken?  We  think  the  agreements  will  bear  no 
such  interpretation. 
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The  plaintiffs  in  error  were,  in  substance,  insurance  brokers  to 
the  company.  Their  place  was  that  of  the  middleman;  their  office 
to  procure  for  the  company  suchi  risks  as  it  was  in  the  habit  of  ac- 
cepting; their  measure  of  compensation  a  percentage  of  the  business 
done.  The  company  bound  itself  to  this  measure  of  percentage, 
but  did  not  bind  itself  that  the  volume  of  business  done  should  be 
unchanged.  There  is  nothing  in  the  contract  that  shows  that  this 
vital  power — the  power  of  determining  for  itself  the  scope  of  its 
own  business — is  transferred  from  the  discretion  of  the  responsible 
owner,  to  the  discretion  of  the  brokers.  An  interpretation  so  far 
reaching  can  only  rest  on  unmistakable  expressions  or  implications  to 
that  end. 

The  language  of  the  agreements  does  not  justify  such  an  inter- 
pretation. It  is  true  that  it  is  provided  that  the  contract  shall  con- 
tinue for  the  term  of  three  years,  subject  to  annulment  by  either 
party  upon  giving  to  the  other  three  months'  written  notice;  but,  at 
most,  this  would  sustain  an  action  only  for  outlays  made  in  reliance 
upon  a  continuance  of  the  contract,  or  for  commissions  upon  specific 
business  already  initiated;  or  possibly  for  commissions  upon  the 
business  done  within  the  territory  through  other  agents  than  the 
plaintiffs  in  error  after  a  causeless  dismissal  of  the  plaintiffs  in  error. 
The  clause  in  question  binds  the  company  to  a  continuance  of  the 
relationship  of  principal  and  broker,  and  possibly  to  a  recognition 
of  the  plaintiffs  in  error  as  the  company's  sole  brokers,  but  there  is  no 
clause  that  wrests  from  the  company  the  sole  power  to  determine 
what  shall  be  the  extent  of  its  business  through  these  brokers  in  the 
given  territory.  The  contract  is  searched  in  vain  for  the  expression  * 
of  any  such  understanding,  or  an  implication  to  that  effect. 

A  clearer  conception  of  the  cogency  of  this  conclusion  may  be 
obtained  by  a  look  into  similar  relations  in  the  other  fields  where 
brokers  are  employed.  A  broker  employed  exclusively  to  sell  upon 
commission  real  estate,  grain  or  live  stock,  through  a  given  period, 
may  insist  that,  if  within  that  period  sales  are  made  through  another 
agency,  his  commissions  shall  be  paid  notwithstanding.  His  right, 
in  that  respect,  is  founded  upon  the  implied  promise  that  he  shall 
receive  commissions  upon  all  sales  made.  But  if  the  owner  of  the 
real  estate,  grain  or  live  stock  chooses,  in  the  exercise  of  his  judg- 
ment, to  retain  his  property,  and  make  no  sales,  the  broker  may  not 
recover  according  to  the  measure  of  his  mere  expectancy;  for  there 
is  no  implied  contract  that  the  owner  shall  be  deprived  of  the  right 
to  determine  when  he  shall  sell,  or  how  much  he  shall  sell,  or  whether 
lie  shall  sell  at  all. 

We  find  nothing  in  the  agreements  under  consideration  that  puts 
the  defendant  in  error  in  any  different  relation  to  its  brokers.  It 
is  bound,  possibly,  to  them,  to  transact  through  them  whatever 
business  it  may  do  within  the  territory  named,  and  to  pay  them 
therefor  the  stipulated  commission  upon  the  business  done;  if  so, 
it  is  bound,  likewise,  to  observe  these  obligations  through  the  period 
provided.  But  it  is  not  bound,  any  more  than  is  the  owner  of  the 
real  estate  in  the  illustration  given,  to  make  good  to  the  brokers 
what  may  have  been  their  mere  expectations  of  the  business  to  be 
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done.  It  has  not  made  the  agents  its  master  in  the  control  of  mat- 
ters that  may  go  to  the  very  heart  of  its  affairs. 

We  are  not  aided  in  the  case  under  consideration  by  Morris  v~ 
Taliaferro,  75  111.  App.  182,  and  the  line  of  cases  of  wliich  it  is  an 
illustration,  in  which  it  is  held  that  one  employed  by  another  for  a, 
given  period  at  a  given  salary,  and  discharged  before  the  period  ex- 
pires, has  a  right  of  action  for  the  stipulated  salary,  or  so  much  of  it, 
at  least,  as  he  was  not  able  to  earn  in  other  employment.  Such  cases, 
proceed  upon  the  existence  of  an  express  promise  to  pay  a  given 
sum  of  money  upon  the  performance  of  a  given  service. 

Nor  are  we  aided  by  Furnace  Co.  v.  Magill,  108  111.  656,  a  case  in 
which  the  plaintiff  agreed  that  he  would  carry  during  the  season  of 
1873  from  Escanaba  to  St.  Joseph,  in  Michigan,  for  two  dollars  per 
ton  seven  thousand  tons  of  ore,  and  from  Marquette  to  St.  Joseph  for 
three  dollars  and  a  quarter  per  ton  three  thousand  tons  of  ore 
"freight  to  be  due  and  payable  upon  delivery  of  each  cargo  at  St. 
Joseph."  Upon  the  defendants'  failure  to  furnish  the  ore  as  car- 
goes, though  the  plaintiff  was  ready  and  willing  to  carry  them,  an 
action  for  damages  was  brought.  The  court  found  that  the  trans- 
action embodied  a  promise  upon  the  part  of  the  defendants  to  pay 
freight  during  that  season  between  the  points  named  on  ten  thou- 
sand tons  of  ore,  and  that  the  defendants'  failure  to  pay  such  sum 
gave  the  plaintiff  the  basis  for  a  cause  of  action.  As  in  the  line  of 
cases  just  before  referred  to,  there  lies  at  the  basis  of  this  case  the 
existence  of  a  promise  accurately  measuring  the  extent  of  the  de- 
faulting party's  obligation.  It  is  the  absence  of  just  this  element 
— a  promise  commensurate  with  the  theory  upon  which  the  plain- 
tiffs in  error  compute  their  damages — that  makes  the  case  under 
consideration  one  that  can  not  be  maintained. 

In  coming  to  this  conclusion  we  have  considered  carefully  Lewis 
v.  Insurance  Co.,  61  Mo.  534,  and  to  the  extent  that  that  case  in- 
volves the  question  here  discussed  are  constrained  to  disapprove  of  it. 
We  prefer  to  follow  In  re  English  &  Scottish  Marine  Ins.  Co.,  5  Ch. 
App.  737,  on  appeal  from  the  Master  of  Rolls,  in  which  an  insurance 
company,  having  a  contract  with  its  agent  similar  to  the  one  under 
discussion,  voluntarily  ceased  to  do  business  before  the  contract  ex- 
pired. A  claim  for  the  commissions  having  been  included  in  an 
action  for  damages  the  court  disallowed  it,  speaking  through  James,. 
L.  J.,  as  follows: 

"I  am  of  the  opinion  that  this  was  a  contract  which  did  not  give  the  serv- 
ant the  right  to  determine  what  the  extent  of  the  business  was  to  be.  He 
could  not  call  upon  the  directors  to  issue  new  policies  or  to  take  new  risks 
if  they  were  not  minded  to  do  it.  He  could  not  say,  'Such  a  person  has 
brought  in  a  policy  of  us  and  you  must  accept  it,'  because  if  he  had  a  right 
to  say,  'You  must  carry  on  business,'  he  would  also  have  a  right  to  say,  'You 
must  carry  on  business  in  the  usual  and  proper  manner,'  and  that  would  be 
giving  the  servant  the  right  of  controlling  the  master  in  the  manner  in  which 
he  chose  to  carry  on  the  business.  Now  I  am  quite  satisfied  that  the  mean- 
ing of  this  contract  was  nothing  of  the  kind.  It  was  never  iu tended  to  give 
the  servant  the  right  of  dictating  as  to  the  extent  of  the  business,  be  It  more 
or  less  or  nothing,  but  he  simply  took  the  chances  of  the  company  finding  it 
a  profitable  business  and  carrying  It  on." 
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Our  conclusion  respecting  this  question,  going  as  it  does  to  the 
whole  claim  made  by  the  plaintiffs  in  error  in  the  Circuit  Court, 
dispenses  with  the  need  of  disposing  of  the  other  questions  presented. 
We  hold  that,  upon  tHe  proofs  submitted  in  the  Circuit  Court,  no 
case  for  the  plaintiffs  in  error  was  made  out,  and  that,  therefore, 
there  was  no  error  in  the  court's  instruction  for  a  verdict  for  the 
defendant  in  error. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

SEAMAN,  District  Judge.  I  concur  in  the  decision  to  affirm  the 
judgment  rendered  below  in  favor  of  the  defendant,  but  am  of  opinion 
that  other  substantial  grounds  are  presented  on  which  it  may  rest, 
without  determining  the  close  question  whether  breach  of  the  con- 
tract in  suit  can  be  predicated  alone  upon  the  fact  of  the  transfer 
of  the  entire  business  of  the  defendant  company  to  the  Fidelity  Fire 
Insurance  Company,  and  the  notice  thereupon  given  to  the  plaintiffs. 
The  action  was  brought  and  all  the  testimony  was  introduced  on  be- 
half of  the  plaintiffs  upon  the  theory  that  they  were  entitled  to  re- 
cover for  the  alleged  breach,  prima  facie  at  least,  a  rate  of  compen- 
sation for  their  assumed  earnings  under  the  contract,  during  the 
remaining  portions  of  its  term,  measured  exclusively  by  the  showing 
of  income  derived  thereunder  in  the  preceding  years.  Such  view 
is  clearly  untenable  under  the  authorities,  but  counsel  for  the  plain* 
tiffs  insists  that  other  evidence  was  produced  tending  to  show  the 
probability  of  a  like  amount  of  business  in  the  future,  on  which  they 
were  entitled  to  go  to  ,the  jury.  It  is  a  sufficient  answer  to  this 
contention  that  no  substantial  evidence  appears  in  the  record  to 
furnish  even  semblance  of  support  for  it.  On  the  other  hand,  the 
case  on  the  part  of  the  plaintiffs  disclosed  at  least  two  obstacles  to 
any  prima  facie  value  of  the  showing  thus  made  for  measuring  the 
damages,  even  on  the  assumption  that  the  proofs  were  otherwise 
sufficient,  namely:  (1)  Evidence  of  general  expenses  of  the  plaintiffs 
in  conducting  their  agencies,  aggregating  about  f  30,000  per  annum, 
no  part  of  which  was  included  in  their  showing  of  earnings  under 
the  contract  in  suit,  nor  was  any  proof  furnished  to  show  the  pro 
rata  share  which  was  applicable  to  the  business  transacted  there- 
under; (2)  evidence  that  another  insurance  company  was  secured  by 
them  in  the  place  of  the  defendant,  before  and  in  anticipation  of  the 
alleged  breach,  without  proof  either  tending  to  show  that  the  sub- 
stituted company  was  not  of  equal  value  to  the  agency,  or  loss  in  any 
respect  through  the  change.  However  the  general  rule  may  be  as  to 
the  onus  of  proof  for  mitigating  the  damages,  it  seems  clear  that 
the  plaintiffs  must  make  the  full  disclosure  when  the  fact  of  mitiga- 
tion appears  on  their  own  side  of  the  case,  and  the  proof  of  its  extent 
is  wholly  within  their  knowledge.  Unexplained,  either  of  these  con- 
ceded facts  is  destructive  of  any  presumptive  value  in  their  testimony 
of  the  amount  of  commissions  derived  under  the  contract  prior  to  the 
breach. 

Failing  evidence  to  authorize  a  verdict  for  substantial  damages, 
the  question  would  remain  to  be  considered  whether  the  plaintiffs 
were  nevertheless  entitled  to  a  judgment  for  nominal  damages, — a 
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question  which  arises  only  because  the  action  came  to  the  court  be- 
low through  removal  from  the  state  court,  and  thus  may  affect  the 
allowance  of  costs.  Section  968,  Rev.  St.  .  This  technical  rule  is 
not  applicable  unless  the  evidence  on  the  part  of  the  plaintiffs  estab- 
lishes a  breach  of  the  contract,  and  if  the  issue  depended  alone  upon 
a  construction  of  the  contract,  as  held  in  the  prevailing  opinion,  any 
doubt  upon  that  point  might  well  be  resolved  in  favor  of  the  judg- 
ment. But  I  am  satisfied  that  other  grounds  of  objection  to  the  right 
of  action  are  presented,  which  are  at  least  equally  sufficient,  namely: 
(1)  That  suit  was  commenced  while  performance  under  the  contract 
was  continuing  on  the  part  of  the  plaintiffs,  and  under  which  they 
accepted  benefits  thereafter;  (2)  that  the  plaintiffs  practically  aban- 
doned the  contract  by  accepting  inconsistent  obligations  before  the 
alleged  act  of  abandonment  on  the  part  of  the  defendant,  and  when 
performance  by  the  latter  was  neither  refused  nor  made  impossible; 
and,  on  the  case  as  a  whole,  (3)  that  the  undisputed  circumstances 
show  the  action  to  be  prematurely  brought,  as  well  as  without  sub- 
stantial merit.    Therefore  the  judgment  is  rightly  affirmed. 

WOODS,  Circuit  Judge,  concurs  in  the  result. 
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(104  Fed.  1004.) 

AMERICAN  LOAN  &  TRUST  CO.  et  al.  v.  LOUISVILLE,  E.  &  CT.  L.  R. 
CO.  (Circuit  Court  of  Appeals,  Seventh  Circuit.  October  2,  1900.)  No.  738. 
Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District  of  Indiana. 
Alex.  P.  Humphrey,  for  appellants.  Docketed  and  dismissed,  on  motion  of 
counsel  for  appellants. 


(104  Fed.  1004.) 

ARNOLD  v.  SHINE,  U.  S.  Marshal.  (Circuit  Court  of  Appeals.  Ninth  Cir- 
cuit. October  10,  1900.)  No.  650.  Appeal  from  the  District  Court  of  the 
United  States  for  the  Northern  District  of  California.  Henry  E.  Highton  and 
Bert  Scblessinger,  for  appellant.  T.  E.  K.  Cormac  and  Alex.  Baum,  for  appel- 
lee.   Judgment  affirmed. 


(104  Fed.  1004.) 


CHASE  v.  UNITED  STATES.  (Circuit  Court  of  Appeals,  First  Circuit 
October  11,  1900.)  No.  347.  In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Massachusetts.  Jesse  M.  Gove,  for  plaintiff  in  error. 
Boyd  B.  Jones,  U.  S.  Atty.,  and  John  H.  Casey,  Asst.  U.  S.  Arty.  Writ  of 
error  dismissed,  on  agreement  of  counsel,  without  costs. 
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(104  Fed.  1004.) 

CINCINNATI,  H.  &  D.  R.  CO.  v.  THIEBAUD.  (Circuit  Court  of  Appeals, 
Sixth  Circuit.)  Transferred  to  the  supreme  court  of  the  United  States  by  writ 
of  error.     See  20  Sup.  Ct.  822,  177  U.  S.  615,  44  L.  Ed.  911. 


(104  Fed.  1004.) 

CINCINNATI,  H.  &  D.  R.  CO.  v.  THIEBAUD.  (Circuit  Court  of  Appeals, 
Sixth  Circuit.)  Questions  of  law  certified  to  the  supreme  court  of  the  United 
States.     20  Sup.  Ct  822,  177  U.  S.  615,  44  L.  Ed.  911. 


(104  Fed.  1004.) 

CRAWFORD  v.  HUBBELL.  (Circuit  Court  of  Appeals,  Second  Circuit.) 
Questions  of  law  certified  to  the  supreme  court  of  the  United  States.  20  Sup. 
Ct  701,  177  U.  S.  419,  44  L.  Ed.  829.     See  89  Fed.  961. 


(104  Fed.  1005.) 

DESSAUER  et  al.  v.  ULFELDER.  (Circuit  Court  of  Appeals,  Ninth  Cir- 
cuit. October  12,  1900.)  No.  616.  Appeal  from  the  District  Court  of  the 
United  States  for  the  Northern  District  of  California.  Crandall  &  Bull,  Geo. 
Lezynsky,  and  Edward  Myers,  for  appellants.  Upon  motion  of  F.  P.  Bull,  ap- 
peal dismissed. 


(104  Fed.  1005.) 

FRANKS,  Internal  Revenue  Collector,  v.  ROBARDS  TOBACCO  CO.  (Cir- 
cuit Court  of  Appeals,  Sixth  Circuit.  October  2,  1900.)  No.  888.  In  Error  to 
the  Circuit  Court  of  the  United  States  for  the  District  of  Kentucky.  R.  D. 
Hill,  U.  S.  Atty.,  for  collector.  J.  D.  Powers,  for  Robards  Tobacco  Co.  Dis- 
missed on  stipulation.    See  103  Fed.  276. 


(104  Fed.  1005.) 

In  re  GREGORY.  (Circuit  Court  of  Appeals,  First  Circuit.  November  15, 
1900.)  No.  357.  Application  of  Charles  A.  Gregory  for  a  writ  of  certiorari  to 
the  circuit  court  of  the  United  States  for  the  district  of  Massachusetts.  Fran- 
cis A.  Brooks,  for  petitioner.  Thomas  H.  Talbot,  for  respondent.  Petition 
dismissed,  on  motion  of  petitioner,  without  costs. 


(lte  Fed.  1005.) 

HICKS  v.  KNOST.  (Circuit  Court  of  Appeals.  Sixth  Circuit.)  Questions  of 
law  certified  to  the  supreme  court  of  the  United  States.  See  20  Sup.  Ct.  1006, 
178  U.  S.  541,  44  L.  Ed.  1183. 


(103  Fed.  991.) 

INDIANA  NOVELTY  MFG.  CO.  v.  SMITH  MFG.  CO.  (Circuit  Court  of 
Appeals,  Seventh  Circuit.  June  18,  1900.)  No.  631.  Appeal  from  the  Circuit 
Court  of  the  United  States  for  the  Eastern  District  of  Wisconsin.  John  W. 
Munday,  for  appellant.  H.  G.  Underwood  and  E.  H.  Bottum,  for  appellee. 
By  stipulation  of  counsel  the  same  decree  was  entered  as  in  No.  630  (Indiana 
Novelty  Mfg.  Co.  v.  Crocker  Chair  Co.,  43  C.  C.  A.  287,  103  Fed.  496).  See  90 
Fed.  488. 
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(104  Fed.  1005.) 
INTERSTATE  COMMERCE  COMMISSION  v.  CINCINNATI,  N.  O.  &  T.  P- 
RY.  CO.  et  al.  (Circuit  Court  of  Appeals,  Sixth  Circuit  October  12,  1900.> 
No.  472.  Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Ohio.  Harlan  Cleveland,  L.  A.  Shaver,  and  Geo.  F.  Edmunds,  tor 
appellant  Ed.  Baxter,  Harman,  Colston,  Goldsmith  &  Hoadly,  and  Maxwell* 
&  Ramsey,  for  appellees.    No  opinion.    Judgment  affirmed.    See  76  Fed.  188. 


(104  Fed.  1005.) 

IOWA  &  ILLINOIS  COAL  CO.  v.  ATLANTIC  TRUST  CO.  et  aL  (Oircui* 
Court  of  Appeals,  Seventh  Circuit.  July  23,  1900.)  No.  711.  Appeal  from  the- 
Clrcuit  Court  of  the  United  States  for  the  Northern  Division  of  the  Northern 
District  of  Illinois.  Samuel  P.  Wheeler,  for  appellee.  Docketed  and  dis- 
missed, on  motion  of  appellee. 


(104  Fed.  1006.) 

LITTLEFIELD  v.  UNITED  STATES.  (Circuit  Court  of  Appeals,  First  Cir- 
cuit October  9,  1900.)  No.  338.  Charles  W.  Bartlett  and  Elbridge  R.  Ander- 
son, for  plaintiff  in  error.  Boyd  B.  Jones,  U.  S.  Atty.,  and  John  H.  Caseyr 
Asst  U.  S.  Atty.  Writ  of  error  dismissed,  on  motion  of  plaintiff  in  error,  with- 
out costs. 


(104  Fed.  1006.) 

LOUISVILLE  TRUST  CO.  v.  LOUISVILLE,  E.  &  ST.  L.  R.  CO.  (Circuit 
Court  of  Appeals,  Seventh  Circuit.  October  2,  1900.)  No.  736.  Appeal  fronv 
the  Circuit  Court  of  the  United  States  for  the  District  of  Indiana.  Alex.  P. 
Humphrey  and  St  John  Boyle,  for  appellant  Docketed  and  dismissed,  on  mo- 
tion of  appellant. 


(104  Fed.  1006.) 

NEW  YORK  SECURITY  &  TRUST  CO.  v.  LOUISVILLE,  E.  &  ST.  L.  R. 
CO.  (Circuit  Court  of  Appeals,  Seventh  Circuit  October  2.  1900.)  No.  737. 
Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District  of  Indiana. 
Alex.  P.  Humphrey,  for  appellant.  Docketed  and  dismissed,  on  motion  of 
counsel  for  appellant    See  97  Fed.  226. 


(104  Fed.  1006.) 

NORTH  AMERICAN  TRANSPORTATION  &  TRADING  CO.  v.  SMITH  et 
al.  (Circuit  Court  of  Appeals,  Ninth  Circuit  September  10,  1900.)  No.  491. 
Appeal  from  the  District  Court  of  the  United  States  for  the  Northern  Division* 
of  the  District  of  Washington.  Frederick  Bausman,  for  appellant.  N.  B.  Bos- 
ley  and  James  Kiefer,  for  appellees.  Appeal  dismissed.  See  35  C.  C.  A.  183, 
93  Fed.  7. 


(104  Fed.  1006.) 

SCHREIBER  v.  RIPON  KNITTING  CO.  et  al.  (Circuit  Court  of  Appeals^ 
Ninth  Circuit.  September  10,  1900.)  No.  613.  Petition  for  Revision  of  Pro- 
ceedings of  the  District  Court  of  the  United  States  for  the  Eastern  District  of 
Washington.  F.  M.  Dudley,  for  petitioner  and  bankrupt.  Stern,  Hamblen  & 
Lund,  for  respondent    Petition  for  revision  denied.    See  101  Fed.  810. 
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(104  Fed.  1006.) 

SECURITY  TRUST  CO.  v.  BLACK  RIVER  NAT.  BANK  OF  LOWVILLE.. 
(Circuit  Court  of  Appeals,  Eighth  Circuit  October  17,  1900.)  No.  1,356.  In 
Error  to  the  Circuit  Court  of  the  United  States  for  the  District  of  Minnesota, 
Edmund  S.  Durment  (Albert  E.  Moore,  on  the  brief),  for  plaintiff  in  error. 
Edward  C.  Stringer  (McNeil  V.  Seymour,  on  the  brief),  for  defendant  In  error. 

THAYER,  Circuit  Judge.  This  case  involves  the  same  questions  which  were 
considered  and  decided  in  the  case  of  Trust  Oo.  v.  Dent,  43  C.  C.  A.  594,  104 
Fed.  380.  The  judgment  below  is  accordingly  affirmed,  on  the  authority  of 
that  case* 


(104  Fed.  1007.) 

In  re  SHWEITZER.  (Circuit  Court  of  Appeals,  Second  Circuit  November 
14, 1900.)  Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York.  Motion  for  the  allowance  of  an  appeal.  L.  J. 
Morrison,  for  the  motion.    Joseph  F.  Peadue,  opposed. 

PER  CURIAM.  It  seems  to  be  entirely  clear  upon  the  conceded  facts  that 
no  appeal  from  the  judgment  of  the  district  court  denying  discharge  was  taken 
within  the  proper  time.  Section  25  of  the  bankruptcy  act  provides  that 
"appeals,  as  in  equity  cases,  may  be  taken  in  bankruptcy  proceedings  from 
the  courts  of  bankruptcy  to  the  circuit  court  of  appeals  of  the  United  States: 
•  *  *  (2)  From  a  judgment  granting  or  denying  a  discharge.  *  *  * 
Such  appeal  shall  be  taken  within  ten  days  after  the  judgment  appealed  from 
has  been  rendered."  Rule  36  of  the  general  rules  in  bankruptcy  (32  C.  C.  A. 
xxxvl.;  89  Fed.  xiv.)  is  as  follows:  "Aopeals  from  a  court  of  bankruptcy  to  a 
circuit  court  of  appeals,  or  to  the  supreme  court  of  a  territory,  shall  be  allowed 
by  a  judge  of  the  court  appealed  from  or  of  the  court  appealed  to,  and  shall  be 
regulated,  except  as  otherwise  provided  in  the  act,  by  the  rules  governing  ap- 
peals in  equity  In  the  courts  of  the  United  States."  It  is  elementary  law  that 
the  time  to  appeal,  thus  limited  by  statute,  cannot  be  extended  by  the  court. 
Within  the  10  days  a  notice  of  appeal  in  the  form  used  in  the  state  courts  wa& 
served  on  the  attorney  for  creditors  and  filed  In  court;  but  at  no  time  within 
such  10  days  was  there  any  petition  of  appeal  presented  to  the  court  or  judge, 
or  allowed,  or  filed,  or  any  citation  presented,  or  signed,  or  allowed,  or  filed, 
or  any  bond  prepared,  or  presented,  or  approved,  or  filed,  or  any  assignment  of 
errors  filed.  Whatever  may  have  been  held  as  to  the  effect  of  a  failure  to  take 
one  or  more  of  these  steps,  all  of  which  are  required  by  statute  or  rule,  it  ia 
quite  manifest  that,  where  all  of  them  are  lacking,  there  has.  been  no  appeal. 


(104  Fed.  1007.) 

SMITH  v.  WELLS,  FARGO  &  CO.  (Circuit  Court  of  Appeals,  Ninth  Cir- 
cuit. October  1,  1900.)  No.  590.  In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  California.  C.  N.  Sterry,  for  plaintiff  in 
error.  E.  S.  Pillsbury,  for  defendant  in  error.  Upon  motion  of  E.  S.  Pills- 
bury,  cause  dismissed.    See  96  Fed.  375. 


(104  Fed.  1007.) 

SOUTHWESTERN  COAL  &  IMPROVEMENT  CO.  et  al.  ▼.  McBRIDB 
et  al.  (Circuit  Court  of  Appeals,  Eighth  Circuit.  October  24,  1900.)  No. 
1^86.  Appeal  from  the  United  States  Court  of  Appeals  in  the  Indian  Terri- 
tory. Clifford  L.  Jackson  and  Joseph  M.  Bryson,  for  appellants.  G.  A.  Pate, 
Yancey  Lewis,  and  J.  H.  Gordon,  for  appellees. 

CALDWELL,  Circuit  Judge.  The  only  question  in  this  case  was  decided 
by  the  court  In  the  case  of  Mining  Co.  v.  Adams,  43  C.  C.  A.  651,  104  Fed.  471; 
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.and  on  the  authority  of  that  case  the  Judgment  of  the  United  States  court  of 
appeals  for  the  Indian  Territory,  and  the  judgment  of  the  United  States  court 
for. the  Central  district  of  the  Indian  Territory,  in  this  case,  are  affirmed. 


(104  Fed.  1007.) 

WEST  ▼.  BARTH.  (Circuit  Court  of  Appeals,  Sixth  Circuit.  November 
28,  1808.)  No.  662.  In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Michigan.  George  P.  Wanty  (Niram  A.  Fletcher,  on  the 
brief),  for  plaintiff  in  error.  Willis  B.  Perkins  (J.  Byron  Judkina,  on  the 
t>rief),  for  defendant  in  error.    No  opinion.    Judgment  affirmed. 


(104  Fed.  1008.) 

WHALEN  ▼.  CHICAGO,  M.  &  ST.  P.  BY.  CO.  (Circuit  Court  of  Appeals, 
Seventh  Circuit.  July  23,  1900.)  No.  712.  -In  Error  to  the  Circuit  Court  of 
the  United  States  for  the  Northern  Division  of  the  Northern  District  of  Illinois. 
Charles  B.  Keeler,  for  defendant  In  error.  Docketed  and  dismissed,  on  mo- 
tion of  counsel  for  defendant  in  error. 


(104  Fed.  1008.) 

WHITE  v.  SCHLOERB.  (Circuit  Court  of  Appeals,  Seventh  Circuit) 
-Questions  of  law  certified  to  the  supreme  court  of  the  United  States.  See  20 
Sup.  Ct  1007,  178  U.  S.  542,  44  L.  Ed.  1183. 


(104  Fed.  1008.) 

WHITEBREAST  FUEL  CO.  v.  ATLANTIC  TRUST  CO.  et  al.  (Circuit 
Court  of  Appeals,  Seventh  Circuit  July  23,  1900.)  No.  710.  Appeal  from 
the  Circuit  Court  of  the  United  States  for  the  Northern  Division  of  the 
Northern  District  of  Illinois.  Samuel  P.  Wheeler,  for  appellees.  Docketed 
.and  dismissed,  on  motion  of  appellees. 


End  of  Cases  in  Vol.  48. 
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ACCEPTANCE. 

Of  offer  or  proposal,  see  "Contracts,"  5  1- 

ACTION. 

Between  master  and  servant,  see  "Master  and  Servant,"  8  2. 

By  or  against  particular  classes  of  parties,  see  "Carriers,"  8ff  1,  2;  "Municipal 

Corporations,"  8  4;  "Principal  and  Agent,"  8  1. 
Criminal  prosecutions,  see  "Criminal  Law." 
Jurisdiction  of  courts,  see  "Courts." 
Laches,  see  "Equity,"  §  2. 
Particular  causes  or  grounds  of  action,  see  "Collision,"  §  2;   "Insurance,"  8  8; 

"Libel  and  Slander,"  §  1. 

action  on  municipal  bonds,  see  "Municipal  Corporations,"  8  3. 

breach  of  contract,  see  "Contracts,"  §  5. 

Infringement  of  patent,  see  "Patents,"  8  5. 

on  bond  of  indemnity,  see  "Indemnity." 

personal  injuries,  see  "Carriers,"  §  2;    "Master  and  Servant,"  8  2. 

recovery  of  interest,  see  "Interest,"  8  2. 

unfair  competition  in  trade,  see  "Trade-Marks  and  Trade-Names,"  8  8. 

Particular  forms  of  special  relief,  see  "Creditors'  Suit";  "Injunction";  "Quiet- 
ing Title." 

construction  of  will,  see  "Wills,"  8  1. 

determination  of  adverse  claims  to  real  property,  see  "Quieting  Title.,r 

enforcement  or  foreclosure  of  Hen,  see  "Railroads,"  8  2. 

foreclosure  of  mortgage,  see  "Railroads,"  8  2. 

• removal  of  cloud  on  title,  see  "Quieting  Title." 

Particular  proceedings  in  actions,  see  "Damages";    "Evidence";   "Judgment"; 

"Pleading";    "Removal  of  Causes";    "Trial." 
remedies  in  or  incident  to  actions,  see  "Attachment";    "Garnishment"; 

"Injunction";    "Receivers." 
Review  of  proceedings,  see  "Appeal  and  Error." 
Suits  In  admiralty,  see  "Admiralty";  "Collision,"  8  2. 
Suits  in  equity,  see  "Equity." 

8   1*    Nature  and  form. 

An  objection  that  a  cause  of  action  stated  in  a  declaration  at  law  Is 
cognizable  only  in  equity  must  be  promptly  made  to  be  of  avail,  and  will 
not  be  considered  when  first  taken  in  a  motion  in  arrest  of  judgment 
— Adams  ▼.  Shirk,  104  Fed.  64. 43  C.  a  A.  407 

ADJOINING  LANDOWNERS. 

See  "Boundaries.* 

ADJUDICATION. 

Operation  and  effect  of  former  adjudication,  see  "Judgment,"  8  8. 
43  CCA.  (685) 
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ADMINISTRATION. 

Of  estate  of  bankrupt,  see  "Bankruptcy,"  f  2. " 

of  decedent,  see  "Executors  and  Administrators,* 

ADMIRALTY. 

See  "Collision";   "Maritime  Liens." 

$   1.    Appeal. 

Where  the  pleadings  in  a  suit  in  admiralty  are  so  deficient  that  the  court 
on  an  appeal  cannot  properly  apply  the  evidence  in  the  record,  or  justly 
determine  the  rights  of  the  parties,  but  there  is  apparently  no  design  to 
suppress  the  facts,  the  decree  below  will  be  set  aside,  and  the  case  re- 
manded for  the  filing  of  new  pleadings. 

—Smith  v.  Elmer  E.  Wood  Transp.  Co.,  103  Fed.  686.  .43  C.  C.  A.  347 

|  2.    Costs. 

In  admiralty,  as  In  equity,  it  is  within  the  discretion  of  the  court  to  dis- 
miss a  suit  without  costs,  where  the  complaining  party  Is  entitled  to  nom- 
inal damages  only. 

— Munson  v.  Straits  of  Dover  S.  S.  Co.,  102  Fed.  826.  .43  C  C.  A.  57 

ADMISSIONS. 

At  evidence,  see  "Evidence,"  5  2. 

ADVERSE  CLAIM. 

To  real  property,  aee  "Quieting  Title." 


■See  "Principal  and  Agent" 
See  "Contracts." 
See  "Indians/* 


AGENCY. 

AGREEMENT. 
ALIENS. 


AMENDMENT. 

Of  record  on  appeal  or  writ  of  error,  see  "Appeal  and  Error,"  $  S, 

APPEAL  AND  ERROR. 

Jurisdiction  of  federal  courts,  see  "Courts,"  {  1. 
Review  in  admiralty,  see  "Admiralty,"  5  1. 

in  bankruptcy  proceedings,  see  "Bankruptcy,"  §  4. 

of  criminal  prosecutions,  see  "Criminal  Law,"  §  3. 

|   1.    Right  of  review. 

Where  parties  stipulate  that  in  a  pending  case  a  decree  shall  be 
rendered  on  filing  of  the  certified  copy  of  an  interlocutory  decree  entered 
In  another  cause  of  the  same  character,  and  a  decree  is  entered  conform- 
ably with  the  stipulation,  an  assignment  of  error  will  not  lie  to  it 

— McCafferty  v.  Celluloid  Co.,  104  Fed.  305 43  C.  C.  A.  540 
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i  2.    Presentation  and  reservation  in  lower  court  of  grounds  of  review. 

The  description  of  complainant,  in  the  title  of  a  bill  filed  by  a  resident  of 
Tennessee,  as  "duly  incorporated  under  the  laws  of  the  state  of  Kentucky." 
is  a  sufficient  allegation  of  citizenship  of  complainant  to  support  the  juris- 
diction of  the  circuit  court  of  the  United  States,  as  against  an  objection 
raised  for  the  first  time  on  appeal,  although  there  is  no  direct  averment 
In  the  bill  that  complainant  is  a  citizen  of  a  different  state  from  that  of  the 
defendant. 

—People's  Telephone  &  Telegraph  Co.  v.  East  Tennessee  Tel.  Co.,  103 
Fed.   212 43  C.  C.  A.  185 

Where,  in  a  bill  for  an  injunction  and  for  damages  because  of  defend- 
ant's trespass  upon  plaintiff's  right  of  property,  the  sum  of  $3,000  is 
claimed,  and  although  there  is  reasonable  ground  for  believing  that  the 
damages  already  incurred  do  not  amount  to  the  sum  necessary  to  give 
the  circuit  court  jurisdiction,  yet  it  seems  probable  that  the  value  of  the 
right  of  property  sought  to  be  preserved  from  the  anticipated  disturbance 
is  worth  more  than  that  sum,  the  bill  will  not  be 'dismissed  upon  objection, 
made  for  the  first  time  upon  appeal,  that  it  is  not  shown  that  the  value 
of  the  matter  in  controversy  is  sufficient  to  give  the  circuit  court  jurisdic- 
tion. 

—People's  Telephone  &  Telegraph  Co.  v.  East  Tennessee  Tel.  Co.,  103 
Fed.   212 * 43  C.  C.  A.  185 

In  a  suit  to  restrain  defendant,  a  competing  telephone  company,  from 
selling  to  those  of  Its  patrons  using  also  the  plaintiff's  telephone,  and  as- 
sisting them  in  installing  desk  telephones  with  switches  and  wires  con- 
necting the  lines  of  both  companies  in  such  manner  that,  with  one  tele- 
phone, the  user  could  transmit  and  receive  messages  through  either  sys- 
tem at  his  pleasure,  the  failure  of  plaintiff  to  join  the  patrons  using  such 
•desk  telephone  and  switch  of  defendant  is  not  available  as  an  objection 
to  the  granting  of  an  injunction,  when  raised  for  the  first  time  on  appeal, 
where  there  are  sufficient  parties  before  the  court  who  are  amenable  to 
its  decree  to  enable  it  to  award  a  substantial  remedy. 

— People's  Telephone  &  Telegraph  Co.  v.  East  Tennessee  Tel.  Co.,  103 
Fed.   212 43  C.  C.  A.  185 

A  general  motion,  made  at  the  conclusion  of  the  plaintiffs  evidence,  for 
direction  of  a  verdict  for  defendant,  unaccompanied  by  a  statement  or 
suggestion  of  reasons  for  it,  may  properly  be  overruled,  and  raises  no 
•question  for  review  in  the  circuit  court  of  appeals. 

—Adams  v.  Shirk,  104  Fed.  54 43  C.  C.  A.  407 

Where  a  petition  for  a  writ  of  mandamus  to  compel  a  municipal  corpora- 
tion to  pay  a  judgment  against  it  alleged  that  petitioner  was  the  owner 
of  the  judgment,  and  neither  the  sufficiency  nor  truth  of  such  allegation 
was  challenged  in  the  trial  court,  the  question  of  petitioner's  title  cannot 
be  raised  In  the  appellate  court  on  a  writ  of  error. 

—City  of  Helena  v.  United  States,  104  Fed.  113 43  C.  C.  A.  421) 

A  ruling  by  the  trial  court  upon  objections  to  evidence  in  equity  must  be 
obtained  or  refused,  an  exception  taken,  and  these  proceedings  must  ap- 
pear in  the  record,  to  warrant  a  consideration  of  the  questions  they  sug- 
gest in  an  appellate  court. 

— Gorham  Mfg.  Co.  v.  Emery-Bird-Thayer  Dry-Goods  Co.,  104  Fed. 
243    43  C.  C.  A.  511 

|  3.    Parties. 

The  practice  of  the  circuit  court  of  appeals  is  In  accord  with  that  of  the 
supreme  court  In  holding  that  in  equity  cases,  unless  all  the  parties  who*? 
Interests  are  affected  by  the  appeal  join  In  the  appeal,  the  appellate  court 
acquires  no  jurisdiction,  and  the  appeal  must  be  dismissed. 

—Grand  Island  &  W.  C.  R.  Co.  v.  Sweeney,  103  Fed.  342 

43  C.  C.  A.  255 

Whenever  several  parties  are  made  defendants  to  a  suit,  and  the  decree 
as  to  any  one  of  them  Is  severable,  or  so  separate  and  distinct  as  not  to 
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affect  tfce  rights  of  the  other  parties  to  the  suit,  such  party  may  prosecute 
his  appeal  without  joining  others  whose  rights  are  not  so  affected. 

—Grand  Island  &  W.  0.  R.  Co.  v.  Sweeney,  103  Fed.  342 

43  C.  C.  A.  255 
Under  Sess.  Laws  S.  D.  1893,  c.  116,  $  4,  requiring  plaintiff  in  an  equity 
action  for  the  foreclosure  of  a  mechanic's  lien  to  make  all  persons  claim- 
ing liens  against  the  same  property  parties,  defendants  to  an  action  for  .the 
foreclosure  of  a  mechanic's  lien  against  certain  sections  of  a  railroad,  who 
have  filed  claims  for  liens  against  the  same  property,  which  the  complain- 
ant alleges  are  inferior  to  that  of  the  plaintiff,  and  against  whom  it  is 
decreed  that  they  "be  forever  barred  and  foreclosed  of  all  right,  title,  lien, 
and  equity  of  redemption"  in  the  property  in  question,  have  such  an  inter- 
est in  the  decree  as  requires  their  joinder  in  an  appeal  taken  by  the 
railroad  company  and  contractors,  or  a  showing  of  opportunity  given  to 
them  to  so  join,  although  one  of  such  defendants  was  served  by  publica- 
tion only,  and  the  other,  though  personally  served,  made  default. 

—Grand  Island  &  W.  0.  R.  Co.  v.  Sweeney,  103  Fed.  342 

43  C.  C.  A.  255 
|  4.    Requisites  and  proceedings  for  transfer  of  cause. 

All  parties  interested  in  a  decree  must  be  given  an.  opportunity  to  be 
heard,  before  an  appellate  court  will  consider  it.  One  ot  several  defend- 
ants who  desires  to  appeal  must  give  notice  to  his  co-defendants  to  join 
him,  and  they  must  refuse,  before  his  separate  appeal  is  maintainable; 
but  no  formal  notice  is  required,  and,  if  it  fairly  appears  from  the  record 
that  the  co-defendants  were  notified  of  the  appeal  and  declined  to  join 
in  it,  the  separate  appeal  may  stand.  The  facts  that  one  of  several  co- 
defendants  took  her  appeal  in  open  court  in  the  presence  of  all  the  par- 
ties at  the  time  the  decree  was  rendered,  and  that  they  all  appeared  by 
counsel  In  the  appellate  court,  are  sufficient  evidence  that  the  co-defend- 
ants received  notice  of,  and  declined  to  join  In,  the  appeal. 

—Johnson  v.  Trust  Co.  of  America,  104  Fed.  174 43  C.  C  A  45$ 

The  action  in  garnishment,  under  Gen.  St.  Kan.  1897,  c.  95,  §§  227-247, 
is  distinct  from  the  action  between  the  plaintiff  and  defendant,  and  re- 
sults in  a  separate  judgment.  The  time  for  appeal  or  writ  of  error  to 
review  the  latter  judgment  runs  from  its  date,  and  not  from  the  date  of 
the  judgment  between  plaintiff  and  defendant. 

—Logan  v.  Goodwin,  104  Fed.  490 43  C.  C.  A  658 

The  failure  to  obtain  a  supersedeas  under  section  1007  of  the  Revised 
Statutes  does  not  affect  the  right  or  limit  the  time  for  an  appeal  or  writ 
of  error  to  review  a  decree  or  judgment. 

—Logan  v.  Goodwin,  104  Fed.  490 43  C.  C.  A  658 

i   5.    Record  and  proceedings  not  in  record. 

The  judgment  of  a  circuit  court  will  be  reversed  on  writ  of  error,  when 
the  record  fails  to  show  the  diversity  .of  citizenship  necessary  to  give  that 
court  jurisdiction;  but  the  plaintiff,  on  payment  of  the  costs  of  the  trial 
had,  will  be  permitted  to  amend  his  declaration  to  show  such  jurisdic- 
tional facts. 

—Houston  v.  Filer  &  Stowell  Co.,  104  Fed.  163 43  C.  C.  A  457 

i  6.    Assignment  of  errors. 

A  specification  of  error  that  the  court  erred  in  admitting  any  testimony 
under  the  bill  merely  challenges  the  sufficiency  of  the  facts  stated  in  the 
bill  to  constitute  a  cause  of  action,  and,  where  the  ultimate  facts  pleaded 
are  proved,  it  does  not  reach  the  objection  that  there  was  a  variance  be- 
tween the  evidential  facts  charged  and  those  established  by  the  evidence. 
—Burt  v.  C.  Gotzian  &  Co.,  102  Fed.  937 43  a  C.  A  59 

C.  C.  A.  Rule  11  (31  C.  O.  A.  cxlvi.,  90  Fed.  cxlvi.)  requires  that  assign- 
ments of  error  shall  set  out  separately  and  particularly  each  error  as- 
serted and  intended  to  be  urged.  Held,  that  mere  general  complaints 
that  judgment  was  rendered  for  the  wrong  party  are  not  a  compliance 
with  the  rule,  and,  in  the  absence  of  plain  error  in  the  record,  will  be 
disregarded. 

— Deering  Harvester  Co.  v.  Kelly,  103  Fed.  261 43  C.  C.  A  225 
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A  specification  of  error  in  holding  or  refusing  to  hold  as  stated,  where 
such  rulings  were  made  in  giving  or  refusing  instructions,  should  state 
such  fact,  and  comply  with  the  requirement  of  rule  11,  governing  spec- 
ifications of  error  which  relate  to  the  charge  of  the  court. 

—Adams  v.  Shirk,  104  Fed.  54 43  C.  C.  A.  407 

I  7.    Dismissal,  withdrawal,  or  abandonment. 

Neither  counsel  for  an  appellant  nor  the  clerk  can  determine  conclu- 
sively what  parts  of  the  record  are  necessary  to  the  hearing  on  appeal  in 
the  circuit  court  of  appeals,  and,  where  the  certificate  does  not  show  that 
the  record  is  a  full  and  complete  transcript  of  the  entire  proceedings,  it 
should  appear  by  stipulation  or  otherwise  that  it  does  include  all  that  is 
necessary  to  a  determination  of  the  matters  Involved  in  the  appeal;  but 
it  is  desirable  that  it  should  contain  no  immaterial  matter,  and  a  failure  to 
incorporate  the  entire  record  will  not  be  held  ground  for  dismissing  the 
appeal,  but  the  appellee  should,  if  not  satisfied  with  the  transcript  as 
filed,  seasonably  move  the  court  to  require  the  incorporation  of  such  other 
papers  and  evidence  as  he  deems  necessary  and  points  out. 

—Cunningham  v.  German  Ins.  Bank,  103  Fed.  932.  .43  C.  0.  A.  377 

5  8.    Review. 

A  defendant  in  whose  favor  a  verdict  has  been  rendered  by  direction  of 
the  court  is  entitled  to  support  such  verdict  upon  any  ground  which  the  . 
evidence  in  the  record  permits,  and  of  which  he  has  not  by  his  conduct 
waived  the  right  to  avail  himself.  If,  upon  all  the  evidence,  the  verdict 
was  one  which  must  necessarily  have  been  rendered,  it  must  stand,  re- 
gardless of  the  sufficiency  of  the  particular  ground  on  which  it  was  di- 
rected 

—Whitney  v.  New  York,  N.  H.  &  H.  H.  Co.,  102  Fed.  850 

43  C.  C.  A.  10 

Where  it  is  sought  to  avoid  a  policy  of  life  insurance  upon  the  ground 
of  the  falsity  of  the  representation  of  the  assured,  in  his  application,  that 
he  had  never  used  intoxicating  liquors  to  excess,  a  reasonable  time  limit 
may  be  made  by  the  court,  within  which  the  inquiry  into  the  falsity  of 
the  representation  is  to  be  confined,  and  the  determination  of  such  limit 
involves  a  discretion  which  is  not  ordinarily  subject  to  review. 

—Provident  Savings  Life  Assur.  Soc.  of  New  York  v.  Hadley,  102  Fed. 
856 43  C.  C.  A.  25 

A  judgment  of  the  circuit  court  refusing  a  preliminary  injunction  will 
not  be  reversed  by  the  court  of  appeals  except  for  very  strong  reasons. 
—New  York  Asbestos  Mfg.  Co.  v.  Ambler  Asbestos  Air  Cell  Covering 
Co.,   102  Fed.  890 43  C.  C.  A.  46 

Where  the  ultimate  facts  which  warrant  a  decree  for  plaintiff  are  clearly 
alleged  in  the  bill,  a  variance  between  the  evidential  facts  alleged  and  those 
proved,  which  has  not  misled  or  surprised  defendant,  nor  prevented  a  fair 
trial  of  the  issue  presented  by  the  proofs,  is  not  fatal  to  the  decree,  and 
will  not  require  its  reversal. 

—Burt  v.  C.  Gotzian  &  Co.,  102  Fed.  937 43  C.  C.  A.  59 

An  order  granting  a  preliminary  injunction  will  not  be  reversed  on  ap- 
peal because  unwarranted  by  the  facts  shown,  unless  the  error  is  clear. 
—Lake  Shore  &  M.  S.  Ry.  Co.  v.  Felton,  103  Fed.  227.  .43  C.  C.  A.  180 

Where  a  jury  trial  is  waived  by  stipulation  In  an  action  at  law,  and 
the  court  makes  a  general  finding  for  one  party,  a  bill  of  exceptions  brings 
up  for  review  only  rulings  made  in  the  course  of  the  trial,  to  which  ex- 
ception was  taken,  which  do  not  include  the  general  finding,  nor  the  con- 
clusions of  the  court  embodied  therein. 

—White  v.  German  Alliance  Ins.  Co.  of  New  York,  103  Fed.  260 

43  C.  C.  A.  216 

Error  in  overruling  a  motion  for  a  new  trial  cannot  be  considered  on 
writ  of  error. 

— Deering  Harvester  Co.  v.  Kelly,  103  Fed.  261 43  C.  C.  A.  225 

43  C.C.A.-44 
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Where  a  circuit  court,  with  the  consent  and  agreement  of  parties,  ap- 
points a  master  with  authority  to  take  testimony  and  find  all  issues  of 
law  and  fact,  findings  of  fact  made  by  the  master  and  confirmed  by  the 
court  are  conclusive  on  appeal  unless  plain  error  is  unmistakably  shown: 
and,  unless  such  plain  error  is  found,  the  appellate  court  will  not  review 
questions  of  law  which  could  only  arise  on  a  state  of  facts  different  from 
that  found. 

—Schwartz  v.  Duss,  103  Fed.  561 43  C.  C.  A.  323 

When  a  court  has  considered  conflicting  evidence,  and  made  its  finding 
and  decree  thereon,  they  must  be  taken  as  presumptively  correct,  unless 
an  obvious  error  has  intervened  in  the  declaration  of  the  law,  or  some 
serious  mistake  has  been  made  in  the  consideration  of  the  evideuoe. 

— Gorham  Mfg.  Co.  v.  Emery-Bird-Thayer  Dry-Goods  Co.,  104  Fed. 
243    43  C.  C.  A.  511 

Where  a  jury  is  waived,  and  there  is  testimony  raising  issues  of  fact, 
and  the  court  finds  generally  for  one  party  or  the  other,  the  losing  party 
has  no  redress  on  error,  except  for  the  wrongful  admission  or  rejection 
of  evidence. 

—Hughes  County,  S.  D.,  ▼.  Livingston,  104  Fed.  306.  .43  O.  C.  A.  541 

Where  the  charge  of  the  court,  as  a  whole,  fairly  presented  to  the  jury 
the  law  applicable  to  the  evidence,  Isolated  sentences  will  not  be  consid- 
ered by  the  appellate  court,  apart  from  their  context,  for  the  purpose  of 
determining  assignments  of  error  thereon. 

—Thompson  v.  Northern  Pac.  R.  Co.,  104  Fed.  501.  .43  G.  C.  A.  66$ 

|  9.    Liabilities  on  bonds  and  undertakings. 

The  measure  of  damages  for  the  breach  of  the  condition  of  a  bond  to 
"answer  all  damages  and  costs,"  which  works  a  supersedeas  under  Rev. 
St.  5§  1000,  1010,  1012.  in  a  writ  of  error  to  reverse  a  personal  judgment 
for  money,  or  in  an  appeal  from  a  decree  which  directs  the  payment  of 
money  from  the  appellant  to  the  appellee,  is  the  amount  due  to  the 
obligee  by  the  terms  of  the  judgment  or  decree,  just  damages  for  delay, 
and  costs. 

—Wood  v.  Brown,  104  Fed.  203;   Brown  v.  Wood,  Id 

43  C.  O.  A  474 

The  measure  of  damages  for  the  breach  of  the  condition  of  a  bond  to 
"answer  all  damages  and  costs,"  which  is  made  to  work  a  supersedeas 
under  Rev.  St.  ff  1000,  1007,  1012.  in  an  appeal  from  an  order  directing 
the  issue  of  an  execution  under  a  decree  in  chancery  for  the  payment  of 
money,  Is  the  same  as  for  the  breach  of  the  condition  of  such  a  bond 
in  an  appeal  from  the  decree.  It  is  the  amount  due  to  the  obligee  under 
the  decree,  just  damages  for  delay,  and  costs. 

— Wood  v.  Brown,  104  Fed.  203;   Brown  ▼.  Wood,  Id 

43  C.  O.  A.  474 

ARBITRATION  AND  AWARD. 

I   1.    Submission. 

Substantial  damages  are  not  recoverable  for  breach  of  an  agreement  to 
arbitrate  any  dispute  which  might  arise  under  a  contract,  where  such  agree- 
ment remains  wholly  executory,  because  there  is  nothing  by  which  the 
damages  can  be  measured;  the  fact  that  one  party,  refusing  to  abide  by 
the  agreement,  brought  a  suit  upon  the  contract,  in  which  he  was  de- 
feated, but  was  not  required  to  pay  the  costs,  does  not  entitle  the  other 
party  to  recover  the  costs  expended  in  defending  the  suit,  as  damages  for 
breach  of  the  agreement  to  arbitrate. 

— Munson  v.  Straits  of  Dover  S.  S.  Oo.f  102  Fed.  926.  .43  C.  a  A  67 

ARGUMENT  OF  COUNSEL 

In  criminal  prosecutions,  see  "Criminal  Law,"  $  2. 
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ARREST  OF  JUDGMENT. 

In  civil  actions,  see  "Judgment"  5  1. 

ASSIGNMENT  OF  ERRORS. 

See  "Appeal  and  Error,"  §  6. 

ASSIGNMENTS. 

See  "Landlord  and  Tenant,"  f  1. 

Fraud  as  to  creditors,  see  "Fraudulent  Conveyances." 

Bights  of  transferee  of  municipal  bonds,  see  "Municipal  Corporations/9  |  & 

ASSOCIATIONS. 

See  "Joint  Stock  Companies." 

ATTACHMENT. 

See  "Garnishment" 

i  1.    Property  subject  to  attachment. 

An  absolute  conveyance  by  two  persons  of  property  owned  In  severalty 
to  trustees,  the  trust  agreement  providing  for  the  issuance  by  the  trustees 
of  certificates  to  the  beneficiaries,  which  shall  be  transferable,  and  that 
all  income  from  the  trust  property  and  the  proceeds  of  its  sale  shall  be 
divided  ratably  among  the  certificate  holders,  leaves  no  interest  in  a  gran- 
tor in  any  specific  property  conveyed  which  can  be  the  subject  of  an  at- 
tachment; his  only  Interest  being  as  a  certificate  holder,  which  he  can 
only  enforce  by  an  enforcement  of  the  trust  in  a  court  of  equity. 

—Montgomery  v.  McDermott,  108  Fed.  801 43  C.  C.  A.  848 

Under  Code  Civ.  Proc.  N.  Y.  §  645  et  seq.,  relating  to  attachments,  as 
construed  by  the  highest  court  of  the  state,  a  lien  cannot  be  acquired  by 
an  attachment  on  the  equitable  interest  of  a  defendant  in  property,  which 
will  operate  through  an  intermediate  legal  title  in  another;  and  where  a 
defendant  has  transferred  a  chose  in  action,  or  an  instrument  evidencing 
an  equitable  interest  in  property,  altbougn  such  transfer  is  claimed  to 
be  fraudulent  or  colorable,  a  creditor  cannot  obtain  a  lien  on  his  interest 
therein  by  attachment 

—Montgomery  v.  McDermott,  108  Fed.  801 43  C.  C.  A.  848 

|  2.    If«T7,  lien,  and  custody  and  disposition  of  property. 

Two  persons  made  an  absolute  conveyance* or  property,  both  personal 
and  real,  to  trustees;  the  interests  of  the  beneficiaries  to  be  evidenced  by 
trust  certificates  issued  by  the  trustees  to  the  grantors  and  another;  each 
certificate  having  a  nominal  value,  and  being  transferable  on  books  to 
be  kept  by  the  trustees.  The  trust  agreement  further  provided  that  all' 
net  income  from  the  property  and  all  proceeds  of  any  sold  should  be 
ratably  divided  between  the  certificate  holders,  and  that,  on  demand  of 
a  specified  proportion  of  such  holders,  the  property  remaining  should  be 
sold  and  the  proceeds  ratably  divided.  One  of  the  grantors  to  whom 
certificates  had  been  issued  transferred  a  number  of  the  same  in  trust 
for  his  wife.  A  creditor  of  such  grantor  commenced  an  action  by  attach- 
ment against  him  in  New  York,  the  defendant  being  a  nonresident,  and 
caused  the  attachment  to  be  levied  by  serving  notice  on  the  trustees  who 
held  the  title  to  the  trust  property.  Held  that,  under  the  statutes  of  the 
state  (Code  Civ.  Proc.  I  645  et  seq.),  such  attachment  was  Ineffectual  to 
create  a  lien  upon  any  property  of  the  defendant  which  would  sustain 
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an  ancillary  suit  in  equity  to  set  aside  h's  transfer  of  the  trust  certificate* 
as  in  fraud  of  bis  creditors,  or  to  reach  his  claimed  interest  in  the  trust 
property. 

—Montgomery  v.  McDermott,  103  Fed.  801 43  C.  C.  A.  34* 

ATTORNEY  AND  CLIENT. 

Arguments  and  conduct  of  counsel  at  trial  in  criminal  prosecutions,  see  "Crim- 
inal Law,"  |  2. 

AUTHORITY. 

Of  agent,  see  "Principal  and  Agent,"  §  1. 

BAILMENT. 

See  "Pledges." 

BANKRUPTCY. 

§   1.    Petition,  adjudication,  warrant,  and  custody  of  property. 

Where,  four  months  prior  to  being  adjudicated  a  bankrupt  a  debtor  sola 
certain  buildings,  under  an  agreement  with  the  vendee  that  if  any  liens 
were  established  against  the  property  the  latter  might  discharge  the  same 
out  of  part  of  the  purchase  price  retained  by  him,  and  thereafter  mechan- 
ics' liens  were  filed  against  the  buildings,  and  suits  brought  to  enforce  the 
same  in  a  state  court,  after  proceedings  In  bankruptcy  had  been  instituted 
against  the  vendor,  the  trustee  of  the  bankrupt  is  not  entitled  to  have  the 
suits  for  the  enforcement  of  the  liens  against  the  buildings  enjoined,  and 
the  proceedings  removed  to  the  bankrupt  court. 

—In  re  Horton,  102  Fed.  986 43  C.  C.  A.  87 

Bankruptcy  Act  1898,  §  3,  cl.  a,  providing  that  it  shall  be  an  act  of 
bankruptcy  if  an  insolvent  debtor  shall  suffer  a  creditor  to  obtain  a  pref- 
erence through  legal  proceedings,  and  not  vacate  or  discharge  the  same 
at  least  five  days  before  sale  of  the  property  affected,  does  not  apply  to  liens 
acquired  by  legal  proceedings  more  than  four  months  before  the  filing  of 
the  petition  in  bankruptcy,  and  which  therefore  will  not  be  dissolved  by  an 
adjudication. 

-In  re  Gormully  &  Jeffrey  Co.,  102  Fed.  1002 43  C.  C.  A.  89 

Where  executions  on  confessed  judgments  were  issued  and  levied  on 
goods  in  the  defendant's  store,  for  the  apparent  purpose  of  forestalling 
such  action  on  the  part  of  other  creditors,  and  after  the  levy  the  sheriff 
was  instructed  by  the  attorney  for  the  judgment  creditors  to  "do  nothing 
until  further  ordered,"  and  the  keeper  who  had  been  placed  in  charge 
was  withdrawn,  and  about  a  year  later  other  executions  on  the  same  judg- 
ments were  issued  and  levied  on  the  same  property,  held,  that  the  earlier  ex- 
ecutions had  become  dormant,  that  the  only  valid  lien  was  under  the  later 
executions,  and  that  the  defendant's  failure  to  discharge  the  preference 
acquired  by  such  lien,  within  five  days  before  the  sale,  was  an  act  of 
bankruptcy,  on  which,  a  petition  being  filed  within  the  next  four  months, 
an  adjudication  against  him  might  be  made. 

-In  re  Gormully  &  Jeffrey  Co.,  102  Fed.  1002, 43  C.  C.  A.  89 

A  water-supply  company,  engaged  in  the  business  of  obtaining,  trans- 
porting, and  supplying  pure  water  for  municipal  and  domestic  use,  receiv- 
ing compensation  from  consumers  in  the  shape  of  fixed  rentals,  is  not  "en- 
gaged principally  In  trading  or  mercantile  pursuits,"  within  the  meaning  of 
Bankr.  Act  1898,  §  4b,  although  it  obtains  part  of  its  water  supply  by  pur- 
chase, and  therefore  is  not  liable  to  be  adjudged  bankrupt  upon  involun- 
tary proceedings  against  it 

—In  re  Morris,  102  Fed.  1004 43  C.  C.  A.  91 
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Although  a  water  company  may  be  authorized  by  Its  charter  to  "buy, 
sell,  use,  and  deal  in  water  for  power,  manufacturing,  and  hydraulic  pur- 
poses," yet,  if  its  business  is  actually  confined  to  supplying  water  for  do- 
mestic consumption  and  to  municipal  tire  departments,  it  cannot  be  said  to 
l3e  "engaged  principally  in  trading  or  mercantile  pursuits." 

-In  re  Morris,   102  Fed.  1004 43  C.  C.  A.  91 

Semble.  a  corporation  otherwise  amenable  to  the  bankruptcy  law  is  not 
•exempted  from  its  operation  on  the  ground  of  being  a  quasi  public  corpora- 
tion and  subserving  a  public  use,  if  its  franchise  is  assignable,  so  that  its 
functions  might  be  exercised  by  any  transferee  to  whom  its  powers  might 
pass  through  proceedings  in  bankruptcy. 

—In  re  Morris,  102  Fed.  1004 43  C.  C.  A.  91 

The  appointment  of  a  receiver  by  a  court  of  equity  for  a  partnership 
after  Its  dissolution  by  the  death  of  a  partner,  on  the  application  of  the 
administrator  of  the  deceased  partner,  although  not  opposed  by  the  sur- 
viving partners,  is  not  "a  general  assignment  for  the  benefit  of  oreditors" 
on  their  part,  within  the  meaning  of  Bankr.  Act  1898,  §  3,  subd.  4,  which 
makes  such  assignment  an  act  of  bankruptcy.  To  come  within  that  provi- 
sion, the  action  must  be  voluntary  and  must  constitute  a  general  assign- 
ment at  common  law. 

— Vaccaro  v.  Security  Bank.  103  Fed.  436 43  C.  C.  A.  279 

The  failure  of  the  surviving  partners  of  a  dissolved  partnership  to 
■contest  the  appointment  of  a  receiver  for  such  partnership  is  not  permitting 
their  property  to  be  concealed  or  removed  with  intent  to  hinder,  delay,  or 
defraud  their  creditors,  which  constitutes  an  act  of  bankruptcy,  under 
Bankr.  Act  1898.  §  3,  subd.  1. 

—Vaccaro  v.  Security  Bank,  103  Fed.  430 43  C.  C.  A.  27!) 

A  partnership  is  not  insolvent,  within  the  meaning  of  Bankr.  Act  1898, 
so  long  as  the  partnership  property,  together  with  the  property  of  the 
individual  partners,  which  is  liable  for  the  partnership  debts,  is  sufficient  to 
pay  its  indebtedness;  and  this  is  true  although  the  only  partner  whose  indi- 
vidual estate  is  sufficient  to  render  the  partnership  solvent  is  dead.  Hence, 
in  such  case,  where  the  estate  of  the  deceased  partner  Is  sufficient,  after 
paying  his  individual  debts,  to  pay  the  debts  of  the  firm,  the  transfer  of 
partnership  property  by  the  surviving  partners  in  payment  of  a  partnership 
debt  is  not  an  unlawful  preference  which  constitutes  an  act  of  bank- 
ruptcy. 

—Vaccaro  v.  Security  Bank,  103  Fed.  430 43  C.  C.  A.  279 

Under  Bankr.  Act  1898,  §  11,  which  authorizes  a  court  of  bankruptcy  to 
stay  proceedings  in  any  suit  against  the  bankrupt  which  is  founded  upon 
a  claim  from  which  a  discharge  would  be  a  release,  the  bankruptcy  court 
bas  exclusive  jurisdiction  to  determine,  for  the  purpose  of  an  application 
for  an  order  staying  proceedings  in  a  state  court,  whether  or  not  the 
claim  upon  which  such  proceedings  are  founded  Is  one  provable  in  bank- 
ruptcy, and  which  would  be  released  by  a  discharge,  and  Its  determination 
Is  conclusive  until  reversed. 

—Wagner  v.  United  States,  104  Fed.  133 43  C.  C.  A.  445 

A  court  of  bankruptcy  issued  an  order,  under  Bankr.  Act  1898,  §  11, 
staying  further  proceedings  against  a  bankrupt  in  a  state  court  to  enforce 
the  payment  of  installments  of  alimony  which  had  matured  under  a  prior 
decree  of  the  state  court.  After  the  service  of  such  order  the  state  court 
adjudged  the  bankrupt  in  contempt  for  a  failure  to  pay  such  matured  In- 
stallments, or  to  show  cause  for  such  failure,  and  committed  him  to  jail. 
Meld,  that  as  the  purpose  of  such  commitment  was  merely  to  coerce  the 
payment  of  the  alimony,  and  not  to  punish  a  criminal  contempt,  it  was  In 
violation  of  the  order  of  the  bankruptcy  court,  whose  jurisdiction  in  the 
matter  was  supreme,  and  that  the  bankrupt  was  entitled  to  be  discharged 
on  habeas  corpus,  without  regard  to  the  question  whether  the  claim  for 
alimony  was  one  against  the  enforcement  of  which  a  restraining  order 
should  have  been  granted. 

—Wagner  v.  United  States,  104  Fed.  133 43  C.  C.  A.  445 
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I   2.    Assignment,  administration,  and  distribution  of  bankrupt's  es- 
tate. 

In  determining  whether  the  taking  of  security  by  a  creditor  constitutes 
an  illegal  preference,  under  Bankr.  Act  1898,  5  tSOb,  the  creditor  is  not  to 
be  charged  with  knowledge  of  his  debtor's  financial  condition  from  mere 
nonpayment  of  his  debt,  or  from  circumstances  which  give  rise  to  mere 
suspicion  in  his  mind  of  possible  insolvency.  On  the  other  hand,  it  is  not 
essential  that  the  creditor  should  have  actual  knowledge  of,  or  belief  in, 
his  debtor's  insolvency,  but  it  is  sufficient  if  he  has  reasonable  cause  to 
believe  him  insolvent.  If  facts  and  circumstances  with  respect  to  the 
debtor's  financial  condition  are  brought  home  to  him  such  as  would  put 
an  ordinarily  prudent  man  upon  inquiry,  the  creditor  is  chargeable  with 
knowledge  of  the  facts  which  such  inquiry  should  reasonably  be  expected 
to  disclose. 

—In  re  Eggert,  102  Fed.  735 43  C.  C.  A.  1 

A  liquor  license  Issued  by  the  authorities  of  a  city  under  the  police  laws 
of  the  state,  transferable  subject  to  the  approval  of  such  authorities, 
which  is  ordinarily  granted,  and  which  for  that  purpose  has  a  recognized 
value  of  fuom  $4,000  to  $5,000,  conditioned  upon  the  acceptance  of  the 
transferee  by  the  authorities,  on  the  bankruptcy  of  the  licensee  is  avail- 
able  as  assets  of  his  estate,  under  Bankr.  Act  1898,  and  he  may  be  re- 
quired by  the  court  to  execute  the  transfer  necessary  to  enable  the  trustee 
to  convert  it  into  money  for  the  benefit  of  the  estate.  While  such  a  license 
is  not  in  Itself  property,  regarded  merely  as  an  evidence  of  authority  to  do 
business  under  a  police  regulation,  under  the  circumstances  stated  it 
represents  a  substantial  investment  of  the  bankrupt's  capital  which  would 
otherwise  be  subject  to  the  claims  of  his  creditors;  and,  so  long  as  such 
capital  is  in  such  form  that  it  can  be  converted  into  money  at  his  option  by 
merely  executing  an  assignment,  it  constitutes  property,  within  the  mean- 
ing and  intent  of  the  statute,  which  he  has  no  right  to  withhold  from  his 
creditors. 

—Fisher  v.  Cushman,  103  Fed.  860;  In  re  Fisher,  Id.  .43  C.  C.  A.  381 

Where  there  are  several  proceedings  in  bankruptcy  against  two  persons 
who  claim  several  interests  in  the  same  subject-matter,  and  the  trustee 
of  one  bankrupt  voluntarily  submits  himself  to  the  jurisdiction  of  the 
court  of  bankruptcy  in  summary  proceedings  relating  to  the  estate  of  the 
other  for  the  purpose  of  disposing  of  the  property  claimed  in  common, 
the  court  has  jurisdiction  in  such  proceedings  to  dispose  of  his  interest 
in  such  property. 

—Fisher  v.  Cushman,  103  Fed.  860;  In  re  Fisher,  Id.  .43  C.  C.  A.  381 

Where  a  liquor  license  owned  by  a  bankrupt  and  converted  into  money 
by  his  trustee  by  order  of  the  court  had  previously  been  pledged  by  the 
bankrupt,  the  pledgee  is  entitled  to  intervene  in  the  bankruptcy  proceed- 
ings for  the  purpose  of  asserting  his  claim  to  the  payment  of  his  debt  from 
the  proceeds. 

—Fisher  v.  Cushman,  103  Fed.  860;  In  re  Fisher,  Id.  .43  C.  C.  A.  381 

8  3.    Rights,  remedies,  and  discharge  of  bankrupt. 

Under  Bankr.  Act  1898,  a  corporation  which  has  been  adjudged  bankrupt 

Is  entitled  to  a  discharge  in  all  respects  as  an  individual  bankrupt  would  be. 

-In  re  Marshall  Paper  Co.,  102  Fed.  872;    Marshall  Paper  Oo.  v. 

Train,    Id 43  C.  C.  A.  38 

The  effect  of  a  discharge  is  to  release  only  the  bankrupt's  personal  lia- 
bility, and  under  Bankr.  Act  1898,  §  16,  which  provides  that  "the  liability 
of  a  person  who  Is  a  co-debtor  with,  or  guarantor  or  in  any  manner  a 
surety  for,  a  bankrupt  shall  not  be  altered  by  the  discharge  of  such  bank- 
rupt," the  discharge  of  a  corporation  bankrupt  does  not  prevent  creditors 
from  subsequently  taking  judgment  against  it  In  a  state  court  in  such 
limited  form  as  may  enable  them  to  enforce  the  secondary  liability  of  the 
directors  under  the  state  statute. 

—In  re  Marshall  Paper  Co.,  102  Fed.  872;    Marshall   Paper  Oo.  ?. 
Train,    Id 43  C.  C.  A.  38 
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The  right  to  a  discharge  and  Its  effect  are  wholly  distinct  questions. 
The  proper  time  and  place  for  the  determination  of  the  effect  of  a  dis- 
charge Is  when  the  same  Is  pleaded  or  relied  on  by  the  debtor  as  a  defense 
to  the  enforcement  of  a  particular  claim,  and  that  Issue  cannot  properly 
arise  or  be  considered  in  determining  the  right  to  a  discharge. 

—In  re  Marshall  Paper  Co.,  102  Fed.  872;    Marshall  Paper  Oo.  ▼. 
Train,    Id 43  C.  C.  A.  38 

Under  Bankr.  Act  1898,  §  14b,  providing  that  on  an  application  for  a 
discharge  the  judge  "shall  *  *  *  investigate  the  merits  of  the  appli- 
cation, and  discharge  the  applicant,  unless  he  has"  committed  some  one  of 
certain  acts  therein  enumerated,  the  refusal  to  grant  a  discharge  does  not 
rest  in  the  discretion  of  the  judge,  but  the  applicant  is  entitled  to  a  dis- 
charge as  a  matter  of  right,  unless  he  is  found  guilty  of  some  one  of  the 
prescribed  offenses. 

—In  re  Marshall  Paper  Co.,  102  Fed.  872;    Marshall  Paper  Co.   v. 
Train,    Id 43  C.  C.  A.  38 

Under  Code  Civ.  Proc.  C&l.  §  690,  subd.  6,  which  exempts  from  execu- 
tion "two  horses  *  *  *  and  one  cart  or  wagon,  by  the  use  of  which 
a  cartnian,  drayman.  *  *  *  teamster  or  other  laborer  habitually 
earns  his  living,"  a  bankrupt  whose  occupation  was  that  of  a  white- 
washer,  kalsominer,  paper  hanger,  and  repairer  of  plastering,  and  who 
owns  a  horse  and  wagon,  which  he  uses  exclusively  for  the  purpose  of 
conveying  his  supplies,  tools,  ladders,  etc.,  from  his  residence  to  the 
places  where  he  has  jobs  of  work,  and  without  which  he  could  not  carry 
on  his  occupation  at  a  profit,  is  entitled  to  claim  such  horse  and  wagon 
as  exempt. 

—In  re  Hindman,  104  Fed.  331 43  O.  C.  A.  558 

4.    Appeal  and  revision  of  proceeding!. 

Query:  Can  the  action  of  the  court  of  bankruptcy  be  reviewed  on  orig- 
inal petition  In  cases  where  an  appeal  lies? 

—In  re  Bggert,  102  Fed.  735 43  C.  C.  A.  1 

A  finding  that  a  creditor  of  a  bankrupt  did  not  have  reasonable  ground 
to  believe  his  debtor  to  be  insolvent  at  the  time  he  obtained  security  for 
his  debt  is  one  of  fact,  rather  than  law,  and  cannot,  therefore,  be  reviewed 
by  the  circuit  court  of  appeals  on  a  petition  for  revision  filed  under  Bankr. 
Act  1898,  §  24b. 

-In  re  Eggert,  102  Fed.  735 43  C.  C.  A.  1 

Under  Bankr.  Act  1898,  &  25,  subd.  3,  which  gives  a  right  of  appeal 
"from  a  judgment  allowing  or  rejecting  a  debt  or  claim  of  five  hundred 
dollars  or  over,"  such  an  appeal  includes  as  an  incident  any  question  as 
to  the  rank  or  lien  of  such  debt  or  claim  In  the  distribution  of  the  bank- 
rupt's estate;  at  least,  where  such  question  Is  one  of  controverted  fact 
and  law. 

—Cunningham  v.  German  Ins.  Bank,  103  Fed.  932.  .43  C.  O.  A.  377 

Where  a  referee  In  bankruptcy  on  petition  of  a  party  desiring  a  review 
by  the  judge  of  an  order  made  by  him,  In  accordance  with  the  require- 
ments of  Bankr.  Act  1898,  §  39,  subd.  5,  and  rule  27  of  the  general  orders 
(32  C.  C.  A.  xxvii.,  89  Fed.  xi.),  has  certified  to  the  judge  the  question 
presented,  "a  summary  of  the  evidence  relating  thereto,  and  the  finding 
and  order  of  the  referee  thereon,"  and  the  matter  has  been  heard  and  de- 
termined by  the  judge  on  the  record  so  made,  the  original  evidence  before 
the  referee  Is  no  part  of  the  record  in  the  court,  and  cannot  be  required 
to  be  included  In  the  transcript  on  an  appeal  from  Its  decision. 

—Cunningham  v.  German  Ins.  Bank,  103  Fed.  932.. 43  C.  C.  A.  377 

Where  a  liquor  license  was  issued  to  two  persons,  named  therein,  and 
one  of  the  licensees  in  summary  proceedings  in  the  matter  'of  the  other's 
bankruptcy  was  required  by  the  order  of  the  court  in  bankruptcy  to  in- 
dorse the  license  for  sale,  and  did  so  Indorse  it,  he  has  no  remedy  against 
the  order  by  application  to  the  circuit  court  of  appeals,  because  whatever 
action  that  court  might  take  would  be  futile.  It  seems  that  his  remedy, 
if  any,  would  have  been  by  refusing  to  make  the  indorsement,  and  by 
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taking  proper  measures  for  review  in  case  he  was  proceeded  against  for 
contempt. 

—Fisher  v.  Cushman,  103  Fed.  800:   In  re  Fisher,  Id.  .43  C.  C.  A.  381 

The  proper  proceedings  to  review  an  order  of  the  court  in  bankruptcy 
requiring  a  bankrupt  to  indorse  a  license  for  sale  is  by  petition  to  revise, 
and  not  by  appeal. 

—Fisher  v.  Cushman,  103  Fed.  800;  In  re  Fisher,  Id.  .43  C.  C.  A.  3S1 

The  fact  that  an  appeal  is  taken  in  bankruptcy  proceedings,  and  a 
petition  for  revision  also  filed,  both  relating  to  the  same  subject-matter, 
does  not  defeat  the  right  to  have  the  matter  determined  on  the  merits  in 
whichever  proceeding  is  held  to  be  appropriate. 

—Fisher  v.  Cushman,  103  Fed.  8(H);  In  re  Fisher.  Id.  .43  C.  C.  A.  381 

A  proceeding  In  the  circuit  court  of  appeals,  under  Bankr.  Act  1898,  9 
24b,  to  review  proceedings  of  a  district  court,  sitting  in  bankruptcy,  in 
matter  of  law,  is  required  by  General  Orders  No.  37  to  follow  as  nearly 
as  may  be  the  rules  of  equity  practice  established  by  the  supreme  court; 
and  the  petition  must  in  some  way  set  out  enough  of  the  tenor  of  the 
record  in  the  district  court  to  present  the  issue  of  law  which  it  seeks  to 
raise. 

—In  re  Baker,  101  Fed.  287 43  C.  C.  A.  536 

A  circuit  court  of  appeals  cannot  revise  the  proceedings  of  a  district 
court  In  bankruptcy,  on  petition  therefor  filed  under  Bankr.  Act  1898,  § 
24b,  without  an  issue  made  and  presented  by  parties  who  have  a  sub- 
stantial Interest  in  the  controversy,  or  at  least  without  a  proper  oppor- 
tunity given  therefor;  and,  where  it  appears  that  a  creditor  against 
whom  a  petition  for  review  is  filed  has  no  longer  any  interest  in  the 
question  sought  to  be  raised,  the  petition  will  not  be  heard  until  other 
creditors  who  may  have  an  interest  are  brought  In  by  proper  notice. 

—In  re  Baker,  104  Fed.  287 43  a  C.  A.  536 


BANKS  AND  BANKING. 

Indemnity  against  loss  by  fraud  of  bank  officers,  see  "Indemnity.*' 

§   1.    Banking  corporations  and  associations. 

Checks  and  drafts  delivered  by  a  depositor  to  a  bank  for  collection  and 
deposit  at  a  time  when  the  bank  was  insolvent,  and  known  to  be  so  by 
Its  officers,  and  which  had  not  been  collected  when  the  bank  closed  Its 
doors,  remain  the  property  of  the  depositor,  although  they  were  indorsed 
to  the  bank  without  qualification,  and  on  their  subsequent  collection  by 
the  receiver  the  proceeds  may  be  recovered  from  him  by  the  depositor. 

— Richardson  v.  New  Orleans  Coffee  Co.,  102  Fed.  785 

43  C.  C.  A.  583 

Money  deposited  in  a  bank  on  the  day  it  closed  its  doors,  and  when 
It  was  known  by  Its  officers  to  be  insolvent,  remains  the  property  of  the 
depositor,  and  may  be  recovered  by  him  from  the  receiver,  where  it  is 
shown  that  it  went  to  increase  the  sum  which  came  Into  his  hands. 

— Richardson  v.  New  Orleans  Coffee  Co.,  102  Fed.  785 

43  C.  C.  A.  583 

On  the  day  a  bank  closed  Its  doors,  and  when  it  was  known  by  Its 
officers  to  be  insolvent,  complainant,  a  customer,  made  a  deposit  of 
money,  and  also  of  certain  checks  and  drafts  for  collection  and  credit, 
all  of  which  were  credited,  at  the  time,  to  its  account.  During  the  day. 
it  also  purchased  drafts  from  the  bank,  for  which  It  gave  checks  about 
equal  in  amount  to  its  entire  deposit,  but  such  drafts  were  returned 
unpaid,  and  were  tendered  back  to  the  receiver.  Held,  that  the  pur- 
chase and  sale  of  the  drafts  was  a  separate  transaction,  which,  as  it  did 
not  create  any  liability  affecting  the  general  creditors  of  the  bank,  and 
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was  in  itself  fraudulent  on  the  part  of  the  bank,  did  not  affect  complain- 
ant's right  in  equity  to  reclaim  the  deposits  from  the  receiver." 

—Richardson  v.  New  Orleans  Coffee  Co.,  102  Fed.  785 

43  C.  C.  A.  5&3 
|  2.    Functions  and  dealings. 

To  warrant  a  finding  that  the  cashier  of  a  bank  had  implied  authority  to 
issue  cashier's  drafts  to  his  own  order  in  payment  of  his  individual  debts, 
such  as  will  bind  the  bank  and  protect  a  creditor  in  accepting  a  draft  so 
drawn  for  a  sum  so  large  as  to  be  out  of  the  usual  line  of  conduct  in  the 
banking  business,  a  settled  course  of  business  must  be  shown,  by  which  he 
was  permitted,  with  the  acquiescence  of  the  directors,  to  exercise  such 
authority  during  a  series  of  years  or  in  numerous  transactions:  and  evi- 
dence that  he  had  drawn  not  exceeding  nine  drafts  in  all  in  payment  of 
his  own  debts,  only  four  of  which  were  to  his  own  order,  and  all  of 
which  were  issued  within  the  preceding  six  months,  is  insufficient. 

— Gale  v.  Chase  Nat.  Bank,  104  Fed.  214 43  C.  C.  A.  496 

The  cashier  of  a  bank,  as  such,  has  no  authority  to  issue  cashier's  drafts 
to  his  own  order  in  payment  of  his  individual  debts,  and  a  creditor  accept- 
ing a  draft  so  drawn  takes  the  risk  of  such  lack  of  authority. 

— Gale  v.  Chase  Nat.  Bank,  104  Fed.  214 43  C.  C.  A.  496 

The  cashier  of  a  bank  has  no  authority,  by  virtue  of  his  office,  to  bind 
the  bank  by  a  certification  of  his  own  individual  check  drawn  thereon; 
and,  as  in  this  case  he  had  neither  real  nor  apparent  authority,  the  cer- 
tification was  invalid. 

—Gale  v.  Chase  Nat.  Bank,  104  Fed.  214 43  C.  C.  A.  496 

$  3.    National  banks. 

The  purpose  of  the  provisions  of  the  national  banking  law  relating  to 
liability  of  stockholders  is  that,  in  case  of  the  insolvency  of  the  bank, 
its  shareholders  shall  be  liable  for  its  debts  to  the  extent  of  the  amount 
of  their  stock,  and  the  law  is  to  be  construed  in  view  of  such  purpose. 
The  comptroller  has  power  to  order  successive  assessments,  in  the  aggre- 
gate within  the  limit  of  the  stockholders'  full  liability;  and  this  power 
cannot  be  affected,  and  the  purpose  of  the  law  defeated,  by  the  fact  that 
a  receiver,  In  enforcing  a  first  assessment,  has  sued  at  law  rather  than 
in  equity,  and  has  recovered  a  judgment  which  has  been  satisfied. 

— Studebaker  v.  Perry,  102  Fed.  947 43  C.  C.  A.  69 

BEQUESTS. 

See  "Wilis." 

BILLS  AND  NOTES. 

Action  on  lost  negotiable  instrument,  see  "Lost  Instruments." 

BONDS. 

See  "Appeal  and  Error,"  §  9;  "Officers,"  §  1. 

-County  bonds,  see  "Counties." 

Indemnity  in  action  on  lost  instrument,  see  "Lost  Instruments." 

Interest  on  coupons  of  bonds,  see  "Interest,"  §  1. 

Municipal  bonds,  see  "Municipal  Corporations,"  §  3. 

Sureties  on  bonds,  see  "Principal  and  Surety." 

BOUNDARIES. 

Of  states,  see  "States,"  §  1. 

J    1.    Description. 

It  is  a  universal  rule  that  permanent  natural  objects  called  for  In  a 
boundary  will  control  those  which  are  less  certain. 

—fielding  v.  Hebard,  103  F^d.  532 43  C.  C.  A.  296 


Digitized  by  VjOOQIC 


698  43  C.  C.  A.  REPORTS. 


BREACH. 

Of  condition,  see  "Insurance,"  ?  4. 

Of  contract,  see  "Contracts,"  I  4;  "Sales,"  |  2. 

Of  warranty,  see  "Insurance,"  I  3. 

BROKERS. 

Insurance  brokers,  see  "Insurance,"  f  L 

BURDEN  OF  PROOF. 

In  civil  actions,  see  "Evidence,"  f  1. 

.  .    -"  .  ^  CARRIERS. 

f   1.    Carriage  of  goods* 

A  separate  and  fixed  terminal  charge  of  two  dollars  per  car  on  live 
stock  consigned  to  or  from  Chicago,  made  by  the  railroads  entering  that 
city,  in  addition  to  the  charge  for  transportation  over  their  own  lines,  to> 
cover  the  cost  of  transferring  such  cars  from  their  lines  to  the  Union 
Stock  Yards,  which  constitute  the  live-stock  market  of  the  city,  over  the 
tracks  owned  by  the  stock-yards  company,  and  which  is  shown  to  be 
approximately  the  average  cost  of  such  service,  when  adopted  and  pub- 
lished as  a  part  of  their  rates  in  accordance  with  the  requirements  of  the 
interstate  commerce  law,  does  not  render  such  rates  unreasonable  and 
unjust,  although  the  roads  themselves  furnish  no  terminal  facilities  at 
Chicago  for  handling  stock,  and  the  Union  Stock  Yards  were  originally 
established,  and  have  ever  since  been  used,  as  the  general  depot  for  live 
stock  by  all  the  roads. 

—Interstate  Commerce  Commission  v.  Chicago,  B.  &  Q.  R.  Co.,  105 
Fed.    249 43  C.  C.  A.  209 

§  2.    Carriage  of  passengers. 

The  rule  which  requires  an  employe  suing  his  employer  for  an  injury  to 
allege  and  prove  the  negligence  upon  which  the  right  of  recovery  is  based 
does  not  apply  to  a  suit  by  a  passenger  against  a  common  carrier,  in  which 
case  the  fact  of  the  injury  while  the  passenger  was  himself  in  the  exercise 
of  due  care  raises  a  presumption  of  negligence  on  the  part  of  the  carrier, 
which  casts  upon  it  the  burden  of  proving  the  exercise  of  proper  care,  and 
that  it  used  all  appliances,  readily  attainable,  known  to  science  for  the 
prevention  of  accidents. 

-Whitney  v.  New  York,  N.  H.  &  H.  R.  Co.,  102  Fed.  850 

43  C.  C.  A.  » 

Plaintiff,  being  in  the  employment  of  defendant,  a  railroad  company, 
changed  to  a  different  employment,  still  with  defendant,  and,  in  connec- 
tion with  the  change,  stipulated  for  free  transportation  to  Boston  from 
the  city  where  he  was  to  be  employed,  not  in  connection  with  his  work, 
but  for  his  own  convenience.  On  one  of  these  trips,  made  for  his  own 
purposes,  and  while  not  at  work  or  going  to  or  from  his  work,  he  was  in- 
jured by  the  derailing  of  the  car  in  which  he  was  riding.  He  was  trav- 
eling on  a  pass,  similar  to  others  which  had  been  previously  issued  to 
him.  stamped  as  an  employees  pass,  and  containing  on  the  back  a  waiver 
of  all  claims  against  the  defendant  arising  from  the  negligence  of  its 
agents  or  otherwise.  Held,  that  plaintiff  was  a  passenger,  and  that  an 
action  to  recover  for  the  injury  was  governed  by  the  rules  applicable  as 
between  carrier  and  passenger,  and  not  by  those  applicable  as  between 
master  and  servant,  and  the  stipulations  relieving  the  defendant  from  lia- 
bility for  negligence  will  not  be  enforced  against  the  plaintiff,  although 
he  voluntarily  assented  to  them. 

—Whitney  v.  New  York,  N.  H.  &  H.  R.  Co.,  102  Fed.  850 

43  C.  C.  A.  19 
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CAUSE  OF  ACTION. 

See  "Equity." 


See  "Action." 

CHANCERY. 


CHARGE. 

By  carrier,  see  "Carriers,"  §  1. 

To  jury  In  civil  actions,  see  'Trial,"  f  3. 

CHARITIES. 

I   1.    Creation,  existence,  and  validity. 

A  devise  of  all  the  residue  of  a  testator's  estate,  remaining  after  pay- 
ment of  certain  specific  bequests,  to  a  city,  "to  be  expended  In  said  city 
In  the  erection  of  school  houses  for  the  education  of  the  poor,"  is  not 
Told  for  indeflniteness. 

-Handley  t.  Palmer,  103  Fed.  39 43  0.  0-  A.  100 

CHILD. 

See  'Infants.** 

CIRCUIT  COURTS. 

See  "Ooorto,"  |  1. 

CIRCUIT  COURTS  OF  APPEALS. 

See  "Courts,"  f  1. 

CITIES. 

See  "Municipal  Corporations." 

«,    ..t„,     n  CITIZENS. 

See  "Indians." 

Citizenship  ground  of  Jurisdiction  of  United  States  courts,  see  "Courts,"  1 1. 

CLAIMS. 

Against  estate  of  bankrupt,  see  "Bankruptcy,"  (  2, 
Of  patent,  see  'Tatents,"  §  3. 

CLOUD  ON  TITLE. 

See  "Quieting  Title." 

COLLATERAL  ATTACK. 

On  judgment,  see  "Judgment,"  $  2. 

COLLATERAL  SECURITY. 

See  "Pledges." 

COLLISION. 

(  1.    Vessels  at  rest,  at  anchor,  or  at  piers. 

While  a  tug  was  moored  in  a  proper  position  at  the  east  and  river  front 
of  a  dock,  a  coal  steamer  and  her  consort  unloaded  in  a  slip  at  the 
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north  side  of  the  dock,  each  In  turn  being  tied  up  on  the  outside  of  the 
tug,  from  which  direction  a  fresh  wind  was  blowing,  while  the  other 
unloaded.  Immediately  after  they  had  gone,  the  tug  began  to  list,  and 
later,  sank,  and  it  was  found  that  her  timbers  had  been  freshly  broken- 
No  other  vessels  had  been  at  the  dock.  Held,  that  the  circumstantial 
evidence  afforded  by  such  facts,  supplemented  by  the  testimony  of  wit- 
nesses who  claimed  to  have  seen  one  or  the  other  of  such  vessels  strike 
against  the  tug  while  being  maneuvered,  was  sufficient  to  sustain  a 
finding  that  the  injury  was  caused  by  the  steamer  or  her  tow,  either  by 
collision  with  the  tug  when  approaching  or  leaving,  or  by  pounding 
against  her  while  tied  up,  notwithstanding  the  contrary  testimony  of  their 
officers  and  crews. 

—The  P.  H.  Birkhead,  104  Fed.  110 43  C.  C.  A.  427 

4   2.    Suits  for  damages. 

The  rule  is  strict  in  behalf  of  a  vessel  injured  in  collision  while  at 
anchor,  where  properly  anchored:  but  there  is  no  presumption  in  favor  of 
barges  which  were  unnecessarily  anchored  where  they  swung  into  and 
obstructed  the  narrow  channel  of  a  river,  and  were  left  there  at  night 
with  no  one  to  attend  to  their  lights.  The  D.  H.  Miller,  22  C.  C.  A.  597, 
76  Fed.  877,  distinguished. 

—Ross  v.  Merchants  &  Miners  Transp.  Co.,  104  Fed.  302 

43  C.  C.  A.  538 

COMMERCE. 

•Carriage  of  goods  and  passengers,  see  "Carriers." 

4    1.    Means  and  methods  of  regulation. 

Section  10,  par.  3,  of  the  interstate  commerce  law  (1  Supp.  Rev.  St  p. 
687),  makes  it  a  misdemeanor  for  any  person,  for  himself,  or  as  officer 
or  agent  of  any  corporation  or  company,  who  shall  deliver  property  for 
transportation  to  any  common  carrier,  subject  to  the  provisions  of  the 
act,  or  for  whom  as  consignor  or  consignee  any  such  carrier  shall  trans- 
port property,  to  obtain  transportation  for  such  property  at  less  than  the 
regular  rates,  by  means  of  false  billing,  classification,  or  weighing,  or 
false  representation  of  the  contents  of  the  package,  etc.,  and  provides  for 
the  prosecution  of  the  offense  in  any  court  of  the  United  States  of  com- 
petent jurisdiction  "within  the  district  in  which  such  offense  was  com- 
mitted." Held,  that  such  offense  is  not  one  which  requires  the  transporta- 
tion of  the  property  to  its  destination  before  it  is  complete,  and  which 
may  therefore,  under  Rev.  St.  §  731,  be  prosecuted  either  in  the  district 
where  the  shipment  is  made  or  in  that  where  it  terminates,  but  that  the 
gist  of  the  offense  is  the  fraudulent  act  by  means  of  which  the  lower 
rate  is  obtained,  and  the  offense  is  complete  where  such  act  has  been 
committed,  the  property  delivered  for  transportation,  and  the  contract 
for  the  illegal  rate  secured,  and  can  only  be  prosecuted  in  that  district 
—Davis  v.  United  States,  104  Fed.  136 43  C.  C  A.  448 

COMMON  CARRIERS. 

*5ee  "Carriers/* 

COMPETITION. 

Unfair  competition,  see  "Trade-Marks  and  Trade-Names,"  $  3. 

COMPROMISE  AND  SETTLEMENT. 

Bee  "Release." 

CONFLICT  OF  LAWS. 

Conflicting  jurisdiction  of  courts,  see  "Courts,"  §  2. 
Law  governing  construction  of  wills,  see  "Wills,"  §  1. 
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contracts,  see  "Contracts,"  $  5. 

insurance,  see  "Insurance,"  f  2. 

pledge,  see  "Pledges." 

CONTRACTS. 

See  "Release." 

Agreements  to  arbitrate,  see  "Arbitration  and  Award,"  $  1, 

within  statute  of  frauds,  see  "Frauds,  Statute  of." 

Between  shareholders  and  officer  of  joint-stock  association,  see  "Joint-Stock 
Companies." 

Necessity  to  create  lien  on  vessel,  see  "Maritime  Liens,"  §  1. 

Of  particular  classes  of  parties,  see  "Carriers,"  §  2;  "Infants,"  §  1;  "Municipal 
Corporations,"  §  2. 

Particular  classes  of  express  contracts,  see  "Covenants";  "Indemnity";  "In- 
surance"; "Principal  and  Agent";  "Principal  and  Surety";  "Sales";  "Ven- 
dor and  Purchaser." 

Relating  to  particular  subjects,  see  "Interest";  "Mines  and  Minerals,"  §  1; 
"Patents,"  §  4. 

§    1.    Requisites  And  validity. 

The  acceptance  of  a  former  proposition,  after  the  proposer  has  attached 
to  it  a  new  condition  or  term  which  is  rejected,  does  not  constitute  a  con- 
tract, because  the  minds  of  the  parties  never  met  at  the  same  time  upon 
the  same  stipulations. 

—Travis  v.  Nederland  Life  Ins.  Co.,  104  Fed.  486 43  C.  C.  A.  653 

The  addition  of  a  new  term  or  condition  to  a  proposal  before  it  has  been 
accepted  is,  in  legal  effect,  a  withdrawal  of  that  proposal,  and  the  submis- 
sion of  a  new  proposition,  of  which  the  additional  term  or  condition  is  a 
part. 

—Travis  v.  Nederland  Life  Ins.  Co.,  104  Fed.  486 43  C.  C.  A.  653 

f   2.    Construction  and  operation* 

The  court  may  put  itself  In  the  place  of  contracting  parties,  and  then. 
In  view  of  all  the  facts  and  circumstances  surrounding  them  at  the  time 
of  the  execution  of  the  instrument,  consider  what  they  intended  by  the 
terms  of  their  agreement. 

— Tillltt  v.  Mann,  104  Fed.  421 43  C.  C.  A.  617 

When  the  intention  of  contracting  parties  is  manifest,  it  will  control  in 
the  Interpretation  of  their  agreement,  regardless  of  inapt  expressions  and 
technical  rules  of  construction. 

— Tillltt  v.  Mann,  104  Fed.  421 43  C.  C.  A.  617 

The  great  desideratum  and  the  real  end  to  be  attained  by  the  construc- 
tion of  a  contract  is  to  ascertain  the  terms  upon  which  the  minds  of  the 
parties  met,  and  the  sense  in  which  they  were  used  when  the  parties 
made  the  agreement. 

—Salt  Lake  City  v.  Smith,  104  Fed.  457 43  C.  C.  A.  637 

The  situation  of  the  parties  when  their  contract  was  made,  its  subject- 
matter,  and  the  purpose  of  its  execution,  are  material,  to  determine  the 
intention  of  the  parties  and  the  meaning  of  the  terms  they  used;  and, 
when  these  are  ascertained,  they  must  prevail  over  the  dry  words  of  the 
stipulations. 

—Salt  Lake  City  v.  Smith,  104  Fed.  457 43  C.  C.  A.  637 

f  3.    Modification  and  merger. 

Parties  to  a  mutual  agreement  have  the  same  power  to  modify  it  by 
contract  that  they  had  to  make  It,  and,  when  they  mutually  agree  to  sub- 
stitute new  terms  for  the  original  stipulations  of  their  contract,  the  old 
terms  cease  to  have  effect,  and  the  substituted  stipulations  take  their 
place,  and  become  binding  upon  the  parties. 

—Rice  v.  Fidelity  &  Deposit  Co.  of  Maryland,  103  Fed.  427 

43  C.  C.  A.  270 
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I  4.    Performance  or  breaok. 

A  waiver  is  the  result  of  an  intentional  relinquishment  of  a  known 
right,  or  of  such  words  or  acts  as  estop  tbe  holder  of  the  right  from  assert- 
ing that  he  did  not  relinquish  it. 

—Rice  v.  Fidelity  &  Deposit  Co.  of  Maryland,  103  Fed.  427 

43  C.  C.  A.  270 
|  5.    Actions  for  breaok. 

Where  the  rights  of  parties  to  a  contract  are  in  dispute,  and  are  pre- 
sented for  adjudication  in  the  state  where  the  contract  was  closed,  the 
controversy  is  to  be  determined  according  to  the  law  of  that  state. 

—Provident  Savings  Life  Assur.  Soc.  of  New  York  v.  Hadley,  102  Fed. 
856 43  C.  C.  A.  25 

He  who  commits  the  first  substantial  breach  of  a  contract  cannot  main- 
tain an  action  against  the  other  contracting  party  for  a  subsequent  failure 
to  perform. 

—Rice  v.  Fidelity  &  Deposit  Co.  of  Maryland,  103  Fed.  427 

43  C.  a  A.  270 

An  action  to  recover  damages  for  breach  of  a  contract  of  employment, 
brought  while  the  employment  still  continues,  before  there  has  been  any 
actual  breach,  and  before  it  is  known  whether  any  actual  damages  will 
result,  Is  premature,  and  the  plaintiff  is  not  entitled  to  recover  even  nom- 
inal damages. 

—Pellet  v.  Manufacturers'  &  Merchants'  Ins.  Co.  of  Pittsburg,  Pa., 
104  Fed.  502 43  C.  a  A.  669 

CONVERSION. 

A  direction  to  executors,  in  a  will,  to  sell  all  of  the  testator's  real  estate 

at  the  end  of  20  years,  works  a  conversion  of  the  testator's  real  estate, 

wherever  situated,  into  personalty,  as  of  the  date  of  the  testator's  death. 

— Handley  v.  Palmer,  108  Fed.  89 48  Q.  C.  A.  100 

CONVEYANCES. 

See  "Mortgages.*9 

In  fraud  of  creditors,  see  "Fraudulent  Conveyances.* 

Mortgaged  property,  see  "Mortgages,"  §  8. 

CORPORATIONS. 

See  "Municipal  Corporations." 

Admissions  by  officers,  see  "Evidence,"  §  2. 

Banks,  see  "Banks  and  Banking,"  §  1. 

Effect  of  discharge  in  bankruptcy  on  liability  of  officers,  see  "Bankruptcy,"  9  8 

Subjection  to  bankruptcy,  see  "Bankruptcy,"  H  1*  8. 

CORRECTION. 

Of  record  on  appeal  or  writ  of  error,  see  "Appeal  and  Error,"  {  6. 


See  "Admiralty,"  |  8. 
See  "Forgery." 


COSTS. 

COUNTERFEITING. 

COUNTIES. 


See  "Municipal  Corporations." 

Interest  on  coupons  of  county  bonds,  see  "Interest,"  |  !• 
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I   1.    FUeal  management,  public  debt,  securities,  and  taxation. 

A  recital  by  the  officers  of  a  county  in  a  bond  that  it  was  Issued  in  pur- 
suance of  an  act  of  the  legislature  which  authorized  the  county  to  fund 
its  indebtedness  of  a  certain  class  is  a  plain  certificate  that  it  was  issued 
in  place  of  a  just  and  valid  Indebtedness  of  the  county  of  the  character 
which  the  authorizing  act  empowered  the  officers  of  the  county  to  fund. 
—Hughes  County,  S.  D.,  v.  Livingston,  104  Fed.  306.  .43  C.  C.  A.  541 
The  issue  of  bonds  to  fund  the  debt  of  a  municipality  neither  creates  nor 
Increases  the  debt,  but  simply  changes  its  form. 

—Hughes  County,  S.  D.,  v.  Livingston,  104  Fed.  306.  .43  C.  C.  A.  541 

COURTS. 

Jurisdiction  over  Indians,  see  "Indians." 

Removal  of  action  from  state  court  to  United  States  court,  see  "Removal  of 

Causes." 
Review  of  decisions,  see  "Appeal  and  Error." 

$  1.    United  States  eonrts. 

Where  a  contract,  the  validity  of  which  is  involved  in  a  suit  for  in- 
fringement of  a  patent,  is  not  one  between  the  parties  to  the  suit,  it  is 
collateral  thereto,  and  cannot  characterize  the  suit  as  on  the  contract, 
and  not  one  arising  under  the  patent  laws,  and  therefore  not  within  the 
special  Jurisdiction  of  the  circuit  courts  of  the  United  States. 

— Atherton  Mach.  Co.  v.  Atwood-Morrison  Co.,  102  Fed.  1)49 

43  C.  C.  A.  72 
A  suit  in  which  the  relief  sought  is  an  injunction,  and  the  recovery  of 
damages  for  the  Infringement  of  a  patent,  is  one  arising  under  the  patent 
laws  of  the  United  States,  and  for  that  reason  within  the  jurisdiction  of  a 
circuit  court,  although  it  incidentally  involves  a  determination  of  the  ques- 
tion of  the  ownership  of  the  patent,  which  is  claimed  by  both  complainant 
and  defendant  under  separate  assignments  from  the  patentee;  such  ques- 
tion itself  being  one  to  be  determined  under  the  patent  laws. 

—Atherton  Mach.  Co.  v.  Atwood-Morrison  Co.,  102  Fed.  949 

43  C.  C.  A.  72 
The  classification  and  right  to  priority  of  payment  of  claims  of  employes 
In  the  immediate  service  of  railroad  receivers  appointed  by  a  court  of  the 
United  States  are  matters  for  the  determination  of  that  court  in  accord- 
ance with  the  general  principles  of  equity,  unaffected  by  state  laws  regu- 
lating claims  of  employes  and  the  distribution  of  funds  in  the  hands  of 
receivers  of  a  state  court. 

—First  Nat.  Bank  v.   Bwing,  103  Fed.   168;    Smith   v.   House,   Id.; 
Galveston,  H.  &  N.  Ry.  Co.  v.  Same,  Id.;   St.  Charles  Car  Co.  v. 

Same,  Id.;   Corbett  v.  Some,  Id 43  C.  C.  A.  150 

Act  Aug.  13,  1888,  §  2  (25  Stat.  436),  requiring  receivers  of  federal  courts 
to  manage  and  operate  the  property  in  their  possession  In  accordance  with 
the  requirements  of  the  laws  of  the  state  In  which  it  is  situated,  and  mak- 
ing their  willful  violation  of  such  requirement  a  criminal  offense,  was  not 
designed  to  interfere  with  the  constitutional  jurisdiction  of  the  courts  of 
the  United  States  in  matters  of  equitable  cognizance,  and  does  not  require 
them  to  administer  property  in  their  hands  in  accordance  with  state  laws. 
—First  Nat.  Bank  v.  Bwing.  103  Fed.  168;  Smith  v.  House,  Id.; 
Galveston,  H.  &  N.  Ry.  Co.  v.  Same,  Id.;  St  Charles  Car  Co.  v. 

Same,  Id.;    Corbett  v.  Same,  Id 43  C.  C.  A.  150 

The  circuit  court  of  appeals  is  without  jurisdiction  to  review  the  judg- 
ment of  a  circuit  court  dismissing  a  suit  on  a  motion  challenging  its  juris- 
diction. 

—Dudley  t.  Board  of  Com'rs  of  Lake  County,  103  Fed.  209 

43  C.  0.  A.  184 
In  suits  Involving  land  titles  the  courts  of  the  United  States  follow 
the  rules  established  by  state  decisions  as  to  evidence. 

— Belding  v.  Hebard,  103  Fed.  532 43  C.  C.  A.  296 
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Where  conflicting  decisions  construing  a  state  statute  have  been  ren- 
dered by  the  highest  court  of  a  state  and  a  commission  created  by  law 
to  assist  such  court,  a  federal  court  will  follow  the  construction  adopted 
by  the  permanent  court. 

—Montgomery  v.  McDermott,  103  Fed.  801 43  C.  C.  A.  348 

A  federal  court  has  jurisdiction  of  a  suit  in  equity  between  citizens  of 
the  same  state  to  reach  equitable  assets  of  a  nonresident  debtor,  against 
whom  the  complainant  has  an  action  in  attachment  pending  in  the  same 
court,  only  when  the  complainant  has  by  his  attachment  acquired  a  lien 
on  property  of  the  defendant  which  will  render  the  suit  in  equity  ancillary 
to  the  action  at  law. 

—Montgomery  v.  McDermott,  103  Fed.  801 43  C.  C.  A.  348 

Where  the  controlling  question  in  a  case  involves  the  construction  and 
application  of  the  constitution  of  the  United  States,  the  circuit  court  of  ap- 
peals should  decline  to  take  jurisdiction,  although  the  question  was  not 
raised  by  the  plaintiff's  pleading,  and  the  jurisdiction  of  the  circuit  court 
was  not  dependent  upon  it. 

— American  Sugar  Refining  Co.  v.  City  of  New  Orleans,  104  Fed.  2. . . . 

43  C.  C.  A.  393 

While  a  federal  court  of  equity  may  compel  a  conveyance  of  lands 
In  another  state  by  a  decree  in  personam  against  a  party  who  holds  the 
title,  it  has  no  jurisdiction  to  itself  transfer  the  title  to  such  lands  by 
a  sale  and  conveyance  made  through  its  master  or  commissioner. 

—Guarantee  Trust  &  Safe-Deposit  Co.  v.  Delta  &  Pine-Land  Co.,  104 
Fed.   5 43  C.  C.  A.  396 

The  supreme  court  of  Illinois  having  declared  void  section  20,  Act 
March  10,  1809,  authorizing  the  issuance  of  bonds  in  aid  of  the  St.  Louis 
&  Southeastern  Railway  Company,  which  was  incorporated  by  the  same 
act,  as  in  violation  of  the  state  constitution,  such  decision  is  binding  on 
the  federal  courts,  and  bonds  Issued  by  a  county  under  such  provision, 
being  without  authority  of  law,  are  not  rendered  valid  by  any  recitals 
they  contain,  and  are  unenforceable  in  the  hands  of  all  holders. 

— Zane  v.  Hamilton  County,   111.,   104  Fed.  03 43  C.  O.  A.  416 

The  circuit  courts  of  appeals  have  no  jurisdiction  of  cases  of  convic- 
tions of  capital  crime. 

— Good  Shot  v.  United  States,  104  Fed.  257 43  C.  C.  A.  525 

The  test  which  determines  whether  or  not  a  case  is  one  of  conviction 

of  a  capital  crime  is  not  the  penalty  which  is  actually  imposed,  but  it  is 

that  which  may  be  imposed.     If  the  crime  may  be  punished  with  death, 

and  there  Is  a  conviction,  It  is  a  case  of  a  conviction  of  a  capital  crime. 

—Good  Shot  v.  United  States,  104  Fed.  257 43  C.  C.  A.  525 

Gen.  St.  Minn.  1894,  §§  4509-4511,  4514,  4517,  4523.  require  all  cred- 
itors of  a  decedent  to  present  their  claims  to  the  probate  court  having 
charge  of  the  administration  of  his  estate  within  such  time,  not  less 
than  6  nor  more  than  18  months  from  the  granting  of  letters  testamen- 
tary or  of  administration,  as  that  court  shall  allow,  and  provide  that  any 
claim  on  contract  not  so  presented  shall  be  barred  forever.  Held,  that 
such  statute  is  ineffectual  to  deprive  a  federal  court  of  jurisdiction  of  an 
action  by  a  nonresident  creditor  against  the  executor  or  administrator 
of  a  decedent  on  a  claim  against  his  estate,  and  that  the  limitation  there- 
in cannot  be  applied  to  bar  such  an  action  in  less  than  the  full  18  months 
during  which  the  probate  court  might.  In  Its  discretion,  entertain  a  claim. 
—Security  Trust  Co.  v.  Dent,  104  Fed.  380 43  C.  C.  A.  594 

Where  congress  has  legislated  upon  the  subject  of  the  competency  of 
witnesses  in  the  courts  of  the  United  States,  the  statutes  of  the  states 
and  the  decisions  of  their  courts  have  no  application.  Congress  has  de- 
clared the  effect  of  the  interest  of  a  witness  in  the  issue  tried  upon  hia 
competency,  and  specified  the  cases  in  which  he  is  incompetent  to  testify 
to  a  transaction  with,  or  statement  by,  a  deceased  person,  in  section 
858  of  the  Revised  Statutes,  and  this  legislation  is  controlling  upon  this 
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subject  In  the  courts  of  the  United  States,  whatever  the  statutes  of  the 
states  and  the  decisions  of  their  courts  upon  the  same  subject  may  be. 

— Travis  v.  Nederland  Life  Ins.  Co.,  1(M  Fed.  486. ..  .43  C.  C.  A.  653 
Congress  has  established  a  complete  system  for  the  review  of  the  judg- 
ments and  decrees  of  the  federal  courts,  and  the  provisions  of  the  state 
statutes  allowing  and  limiting  the  review  of  judgments  or  decrees  in  their 
courts  are  inapplicable  to  proceedings  in  the  courts  of  the  United  States. 

—Logan  v.  Goodwin,  104  Fed.  490 43  C.  C.  A.  658 

The  presumption  is,  in  the  absence  of  evidence,  that  the  remedial  laws 
of  a  state  in  force  therein  at  the  time  of  a  proceeding  taken  thereunder 
in  a  federal  court  had  been  adopted  by  that  court,  under  sections  915  and 
916  of  the  Revised  Statutes. 

—Logan  v.  Goodwin,  104  Fed.  490 43  O.  C.  A.  658 

The  question  whether  or  not  a  notice  given  by  a  plaintiff  to  a  garnishee 
that  he  elects  to  take  issue  on  his  answer,  under  section  232,  c.  95,  Gen. 
St  Kan.  1897,  is  a  question  of  pleading  and  practice,  governed  by  the 
statutes  of  Kansas,  under  section  914  of  the  Revised  Statutes,  which  re- 
quires the  proceedings  and  practice  in  actions  at  law  In  the  federal  courts 
to  conform  to  those  prescribed  in  the  state  courts. 

—Logan  v.  Goodwin,  104  Fed.  490 43  0.  C.  A.  658 

S   £•    Concurrent  and  conflicting  jurisdiction,  and  comity. 

Under  the  statute  of  Nevada  (Cutting's  Comp.  Laws,  par.  3122)  which 
requires  the  filing  of  a  notice  of  lis  pendens  with  the  county  recorder  in 
order  to  charge  subsequent  purchasers  with  constructive  notice  of  the 
pendency  of  an  action  affecting  the  title  or  possession  of  real  property,  a 
purchaser  of  land  without  knowledge  or  actual  notice  of  a  suit  then  pend- 
ing in  a  state  court  between  his  grantor  and  others  involving  water  rights 
In  connection  with  such  land,  and  in  which  no  notice  of  lis  pendens 
was  filed,  is  not  affected  by  such  suit,  and  the  institution  by  him  of 
a  suit  in  a  federal  court  to  determine  his  water  rights,  and  the  service 
of  process  and  an  injunction  therein  upon  the  defendants,  who  are  also 
the  adverse  parties  in  the  action  in  the  state  court,  vests  the  federal 
court  with  priority  of  jurisdiction  over  the  subject-matter  and  the  par- 
ties, and  it  may  properly  protect  such  jurisdiction  by  an  Injunction  re- 
straining the  defendants  from  further  prosecuting  the  suit  in  the  state 
court,  to  which,  subsequent  to  the  service  of  process  upon  them,  they 
have  made  the  complainant  a  party. 

— Pitt  v.  Rodgers,  104  Fed.  387 43  0.  C.  A.  600 

COVENANTS. 

An  agreement  in  writing  by  a  landowner  In  consideration  of  the  advan- 
tages to  accrue  to  him  from  the  construction  of  a  projeci  ed  railroad,  and 
of  certain  covenants  on  the  part  of  the  grantee,  granted  and  conveyed  to 
the  railway  company  "the  full  and  free  right  of  way  of  the  width  of  fifty 
feet"  through  his  land  on  a  line  previously  surveyed,  and  contained  cov- 
enants for  the  execution  of  a  deed,  when  required  by  the  company  convey- 
ing the  land  in  fee  simple.  Held,  that  the  covenant  to  execute  and  acknowl- 
edge a  deed  to  the  railway  company  conveying  the  land  in  fee  simple  Is 
a  dependent  covenant,  and  the  estate  of  interest  conveyed  by  the  agree- 
ment being  limited  to  an  incorporeal  hereditament,  the  operation  of  said 
covenant  is  necessarily  restricted  by  the  granting  clause,  and  cannot  re- 
quire the  conveyance  of  a  greater  estate. 

— Lockwood  v.  Ohio  River  R.  Co.,  103  Fed.  243 43  C.  C.  A  202 

CREDITORS. 

8ae  '•Bankruptcy";   "Creditors'  Suit";   "Fraudulent  Conveyances." 
43  C.O.A.-46 
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CREDITORS'  SUIT. 

A.  was  the  real  owner  of  about  6,000  acres  of  land  and  some  stock  and 
machinery  thereon,  which  appeared  of  record  in  the  name  of  his  brother 
B.t  but  which  had  been  conveyed  by  the  latter  to  a  sham  corporation  which 
A.  controlled:  and  the  deed  and  bill  of  sale  were  in  A.'s  possession,  bnt 
were  not  recorded.  A.  then  purchased  goods  of  C,  a  corporation,  and  of 
other  merchants,  whom  it  represents,  in  the  name  of  his  brother  B.,  and  on 
the  credit  of  his  title  to  this  property,  with  the  intent  never  to  pay  for  them, 
and  caused  B.  to  further  cover  it  up  with  fraudulent  mortgages.  Other 
creditors  of  B.  fastened  the  lien  of  their  judgment  upon  these  lands  before 
some  of  the  fraudulent  deeds  and  mortgages  were  recorded,  sold  the  land 
under  an  execution  on  their  judgment,  and  obtained  a  sheriff's  certificate 
from  which  the  owner  of  the  laud  could  redeem  by  the  payment  of  about 
$800,  while  the  title  maturing  under  it  was  worth  more  than  $30,000. 
Three  days  before  the  expiration  of  the  year  of  redemption,  A.,  who  still 
controlled  and  really  owned  the  lands,  subject  to  this  sheriff's  certificate, 
purchased  the  certificate,  and  caused  it  to  be  assigned  to  D.  for  the  purpose 
of  defrauding  C.  and  the  creditors  it  represents,  and  then  failed  to  redeem 
from  the  sale  under  it,  so  that  the  title  vested  in  D.,  who  knowingly  took 
the  assignment  and  title  to  aid  and  abet  A.  in  his  scheme  to  defraud  the 
creditors.  C.  obtained  a  judgment  against  B.,  and  brought  this  creditors" 
bill  against  D.  and  others  to  avoid  the  assignment  of  the  sheriff's  certifi- 
cate, and  to  subject  the  lands  to  the  payment  of  the  claims  of  the  creditors. 
Held,  that  the  assignment  of  the  sheriff's  certificate  was  fraudulent  and 
voidable  as  to  C.  and  the  creditors  it  represents,  and  their  claims  are  supe- 
rior in  equity  to  the  title  of  D.  thereunder.  While  it  is  conceded  that 
the  sheriff's  certificate  was  valid,  and  that  if  A.  had  bought  it  in  his  own 
name  or  in  the  name  of  B.  for  his  own  benefit  without  any  intent  to  de- 
fraud the  creditors,  the  title  of  the  assignee  would  have  been  invulnerable 
to  their  attacks,  yet  the  facts  that  he  purchased  it  In  another's  name,  for 
the  purpose  and  with  the  intent  to  defraud  these  creditors,  and  that  the 
assignee  knew  this,  and  took  the  assignment  and  the  title  to  aid  and  abet 
him  in  his  fraudulent  scheme,  are  fatal  to  its  validity  as  against  the  cred- 
itors whom  they  sought  to  defraud. 

— Burt  v.  C.  Gotzian  &  Co.,  102  Fed.  937 43  a  C.  A.  50 

A  decree  on  a  creditors'  bill  to  subject  lands,  the  title  to  which  was  in 
defendant,  to  the  payment  of  plaintiffs  judgment,  on  the  ground  that  de- 
fendant knowingly  took  the  title  under  an  assignment  of  a  sheriff's  certifi- 
cate of  sale  fraudulent  and  void  as  to  plaintiff,  which  merely  adjudges 
such  assignment  void  as  to  plaintiff,  and  that  the  lien  of  the  tatter's  claim 
Is  superior  to  defendant's  title  under  the  assignment,  presents  no  question 
of  rescission,  and  is  therefore  not  erroneous  on  the  ground  that  it  rescinds 
the  assignment  without  requiring  a  return  of  its  purchase  price,  or  of  the 
moneys  subsequently  expended  in  payment  of  taxes  and  incumbrances. 
— Burt  v.  C.  Gotzian  &  Co.,  102  Fed.  937 43  a  a  A.  59 

CRIMINAL  LAW. 

See  "Forgery." 

Appellate  jurisdiction  of  particular  courts,  see  "Courts,**  §  1. 

Offenses  by  Indians,  see  "Indians." 

Violations  of  interstate  commerce  regulations,  see  "Commerce,"  §  1. 

|   1.    Capacity  to  commit  and  responsibility  for  crime. 

Where  the  defense  of  insanity  is  interposed  to  a  criminal  prosecution, 
it  is  proper  to  instruct  that,  if  the  defendant  is  shown  to  have  been  per- 
manently insane  before  the  crime,  the  presumption  would  be  that  it 
continued  and  existed  at  the  time  of  the  offense,  but  that  by  "perma 
nently  insane"  is  meant  insanity  not  due  to  a  temporary  cause,  such  as 
delirium  tremens,  fever,  or  the  like. 

-Kellogg  v.  United  States,  103  Fed.  200 43  Q  C.  A.  179 


Digitized  by  VjOOQIC 


INDEX. 


707 


I  2.    Trial. 

Wbere  the  prosecuting  attorney,  in  refuting  the  assertion  that  he  was 
trying  to  convict  an  innocent  man,  refers  to  his  success  in  other  causes 
tried  at  the  term  as  vindicating  his  purposes,  and  the  court  sustains  an 
objection  to  such  reference,  whereupon  the  prosecutor  concedes  that  he 
should  not  have  made  it,  the  error  is  sufficiently  corrected,  not  being  so 
prejudicial  in  itself  as  to  necessitate  a  reversal. 

-Kellogg  v.  United  States,  103  Fed.  200 43  a  C.  A.  179 

|  8.    Appeal  and  error,  and  certiorari. 

Where  the  evidence  in  a  criminal  cause  is  conflicting,  and  there  is  some 
testimony  tending  to  support  the  verdict,  it  will  not  be  reversed  on  ap- 
peal; it  not  being  the  province  of  the  appellate  court  to  weigh  evidence. 
—Kellogg  v.  United  States,  103  Fed.  200 43  a  C.  A.  179 

CUSTOMS  DUTIES. 

|  1.    Goods  subject  to  duty,  rate  and  amount. 

Act  Oong.  Aug.  27,  1894  (28  Stat.  508,  538,  par.  410),  exempts  from 
import  duties  books  devoted  to  original  scientific  research.  Paragraph  " 
311  makes  dutiable  all  printed  matter  not  specially  provided  for.  Held, 
that  printed  sheets  of  a  literary  work  of  original  scientific  research  con- 
stituted a  "book,"  within  paragraph  410,  and  so  were  not  dutiable  under 
paragraph  311,  though  Imported  without  being  bound  or  stitched  together. 
—Read  v.  Certain  Merchandise  Imported  by  O.  G.  Hempstead  &  Son, 
103  Fed.  197 43  a  C.  A.  178 

DAMAGES. 

Action  on  appeal  bond,  see  "Appeal  and  Error,"  §  9. 

For  breach  of  agreement  to  arbitrate,  see  "Arbitration  and  Award,"  5  1. 

|   1.    Measure  of  damages. 

The  general  rule  for  the  measure  of  damages  for  the  wrongful  detention 
of  personal  property  is  the  value  of  the  use  of  that  property  during  the 
detention. 

— Hoyt  y.  Fuller,  104  Fed.  192 '. 43  O.  a  A.  466 

|  2.    Pleading,  evidence,  and  assessment. 

Compensation  is  the  basic  rule  for  the  measure  of  damages.  In  an  ac- 
tion for  special  damages  for  the  loss  of  a  sale  of  personal  property  at 
the  highest  market  value  during  its  detention,  it  is  competent  for  the 
defendant  to  prove  that  within  30  days  after  the  property  was  returned  to 
the  plaintiff,  while  he  still  held  it,  and  before  the  action  was  commenced, 
its  market  value  was  as  high,  and  its  sale  as  feasible,  as  during  the 
detention. 

—Hoyt  T.  Fuller,  104  Fed.  192 43  C.  O.  A.  466 

DEBTOR  AND  CREDITOR. 

See  "Bankruptcy";  "Creditors'  Suit";  "Fraudulent  Conveyances." 

CECEDENTS. 

Estates,  tee  "Executors  and  Administrators." 

DEEDS. 

8ee  "Mortgages." 

In  fraud  of  creditors,  see  "Fraudulent  Conveyances." 
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DEFAMATION. 

See  "Libel  and  Slander.* 
Laches,  see  "Equity,"  9  2. 

DESCENT  AND  DISTRIBUTION. 

See  "Executors  and  Administrators." 

DESCRIPTION. 

Of  property  devised  or  bequeathed,  see  "Wills/'  f  1. 

DEVISES. 

See  "WOW 

DISCHARGE. 

From  Indebtedness,  see  "Bankruptcy,"  §  3. 

From  liability  as  surety,  see  "Principal  and  Surety,"  f  1, 

DISCRETION  OF  COURT. 

As  to  costs  in  admiralty,  see  "Admiralty,"  §  2. 

As  to  discbarge  of  bankrupt,  see  "Bankruptcy,"  f  3. 

Review  in  civil  actions,  see  "Appeal  and  Error,"  f  8. 

DISMISSAL  AND  NONSUIT. 

Dismissal  of  appeal  or  writ  of  error,  see  "Appeal  and  Eror,"  J  T. 

DIVERSE  CITIZENSHIP. 

Ground  of  jurisdiction  of  United  States  courts,  see  "Courts,"  §  1. 

DIVORCE. 

Stay  of  proceedings  In  state  court  for  alimony  pending  proceedings  In  bank- 
ruptcy, see  "Bankruptcy,"  8  1. 

DUTIES. 

Customs  duties,  see  "Customs  Duties." 

EASEMENTS. 

Easement  In  right  of  way  of  railroad,  see  "Railroads,"  f  1U 

EMPLOYES. 

See  "Master  and  Servant" 
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EQUITY. 

Equitable  conversion,  see  "Conversion." 

Particular  subjects  of  equitable  jurisdiction  and  equitable  remedies,  see  "Cred- 
itors1 Suit";  "Fraudulent  Conveyances";  "Injunction";  "Quieting  Title"; 
"Receivers." 

suits  for  Infringement  of  patents,  see  'Tatents,"  §  5. 

|   1.    Jurisdiction,  principles,  and  maxims. 

In  a  foreclosure  action  against  the  purchaser  of  mortgaged  property, 
certain  large  stockholders  of  the  purchasing  defendant,  which  was  a  cor- 
poration, entered  into  a  stipulation  that,  in  case  of  the  loss  of  the  prop- 
erty by  fire  pending  the  litigation,  so  much  of  the  proceeds  of  the  then 
existing  insurance,  taken  for  the  benefit  of  the  defendant,  as  was  neces- 
sary to  satisfy  the  mortgage  debt,  should  be  set  aside  for  that  purpose, 
provided  it  should  be  finally  adjudged  that  the  defendant  was  bound  to 
insure  for  the  benefit  of  the  mortgagee,  which  it  denied.  After  the  de- 
struction of  the  property,  the  court,  on  application  of  the  mortgagee,  ap- 
pointed a  receiver  to  collect  the  insurance,  which  he  did.  Held,  that  such 
facts  did  not  give  the  court  any  special  jurisdiction  over  the  proceeds  of 
such  insurance,  as  a  fund  in  court  to  be  administered,  nor  give  the  mort- 
gagee any  right  to  a  lien  thereon  which  it  would  not  otherwise  have  had. 
—Farmers'  Loan  &  Trust  Co.  v.  Penn  Plate-Glass  Co.,  103  Fed.  132. . 

43  C.  C.  A.  114 
$  2.    loaches  and  stale  demands* 

A  contractor  doing  work  and  furnishing  material  for  the  construction  of 
a  railroad,  if  entitled  to  a  mechanic's  lien  therefor,  must,  to  preserve  and 
enforce  such  right,  comply  with  the  statutory  requirements  as  to  filing 
and  recording  the  contract  or  claim;  and  he  is  not  relieved  of  such  duty 
by  the  fact  that  he  files  his  claim  in  a  court  of  equity,  which  has  taken 
possession  of  the  property  by  its  receivers,  and  that  such  claim  is  allowed 
as  a  valid  indebtedness  of  the  company;  and,  even  if  the  court  has  power 
to  relieve  him  from  a  compliance  with  the  statute,  it  will  not  do  so 
where  no  right  to  a  statutory  lien  is  asserted  until  after  four  years  of 
litigation. 

—First  Nat.  Bank  v.   Ewing,  103  Fed.  168;    Smith   v.  House,   Id.; 
Galveston,  H.  &  N.  Ry.  Co.  v.  Same,  Id.;  St.  Charles  Car  Co.  v. 

Same,  Id.;   Corbett  v.  Same,  Id 43  C.  C.  A.  150 

Where  the  defendants,  in  a  suit  in  a  federal  court  to  quiet  the  title 
to  unoccupied  lands  and  for  the  cancellation  of  certain  conveyances  as 
clouds  upon  complainant's  title,  claim  through  conveyances  based  upon 
sales  for  taxes,  some  of  which  were  executed  25  years  before  the  com- 
mencement of  the  suit,  and  the  latest  9  years  before,  the  court  will 
refuse  relief  to  the  complainant  on  the  ground  of  laches,  without  regard 
to  the  state  statute  of  limitations,  and  although  fraud  is  charged,  where 
no  adequate  excuse  is  shown  for  the  delay. 

— Guarantee  Trust  &  Safe-Deposit  Co.  v.  Delta  &  Pine-Land  Co.,  104 
Fed.  5 43  O.  C.  A.  396 

|  3.    Pleading;. 

Where  a  bill  sets  forth  a  case  within  the  jurisdiction  of  the  court,  the 
jurisdiction  cannot  be  ousted  by  the  anticipation  and  denial  in  the  bill  of 
possible  defenses  which  may  not  be  made. 

— Atherton  Mach.  Co.  v.  At  wood-Morrison  Co.,  102  Fed.  949 

43  C.  C.  A.  72 

If  profert  is  made  in  a  bill  of  any  document  of  which  it  is  not  necessary, 

It  will  be  treated  as  surplusage,  and  does  not  entitle  the  defendant  to  oyer. 

—Atherton  Mach.  Co.  v.  Atwood-Morrison  Co.,  102  Fed.  949 

43  a  a  A.  72 


ERROR,  WRIT  OF. 

See  "Appeal  and  Error." 
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ESTATES. 

Created  by  will,  see*  "Wills,"  ft  1. 

Decedents'  estates,  see  "Executors  and  Administrators." 

ESTOPPEL 

By  judgment,  see  "Judgment"  §  3. 

Of  city  to  deny  Validity  of  bonds,  see  "Municipal  Corporations,"  §  3. 

of  judgment,  see  "Municipal  Corporations,"  $  4. 

Of  infants  to  disaffirm  contract,  see  "Infants,"  §  1. 

Of  patentee  to  deny  validity  of  patent  as  against  a  licensee,  see  "Patents," 

§5. 
Of  principal  to  deny  authority  of  agent,  see  "Principal  and  Agent,"  f  1. 
To  avoid  or  forfeit  insurance  policy,  see  "Insurance,"  f  5. 

EVIDENCE. 

See  "Damages,"  $  2;  "Witnesses." 

Admiralty,  see  "Collision,"  $  2. 

Conformity  of  judgment  to  proofs,  see  "Judgment,"  $  1. 

Of  authority  of  agent,  see  "Principal  and  Agent,"  §  1. 

Reception  at  trial,  sec  "Trial,"  §  1. 

Review  on  appeal  or  writ  of  error,  see  "Appeal  and  Error,"  $  8. 

§   1.    Burden  of  proof. 

Where  the  answer  of  the  defendant  admits  the  facts  constituting  the 
plaintiff's  prima  facie  case,  and  then  sets  up  matter  in  justification  by  way 
'  of  defense,  the  burden  of  proof  of  such  matter  rests  upon  the  former. 
—Lake  Shore  &  M.  S.  Ry.  Co.  v.  Felton,  103  Fed.  227.  .43  C.  a  A.  1© 

S  2.    Admissions. 

A  letter  written  by  the  cashier  of  the  bank,  without  the  authority  of 
the  board  of  directors,  upon  the  renewal  of  the  president's  bond,  certify- 
ing that  all  moneys  handled  by  the  president  had  been  accounted  for.  that 
he  had  performed  his  duties  in  a  satisfactory  manner,  and  that  no  reason 
was  known  why  defendant's  guaranty  bond  should  not  be  continued,  was 
Inadmissible  in  evidence  on  behalf  of  defendant  because  not  binding 
upon  the  bank. 

—Fidelity  &  Deposit  Oo.  of  Maryland  v.  Courtney,  103  Fed.  599 

43  a  C.  A.  331 
S   3.    Evidence  at  former  trial  or  in  other  proceeding. 

The  testimony  which  was  given  at  a  former  trial  by  a  witness  who  was 
presumptively  within  the  jurisdiction  of  the  court  is  hearsay  and  inadmis- 
sible under  section  861  of  the  Revised  Statutes  and  the  general  rules  of 
evidence. 

—Salt  Lake  City  v.  Smith,  104  Fed.  457 43  C.  C.  A.  637 

EXAMINATION. 

Of  witnesses  in  general,  see  "Witnesses,"  $  1. 

EXCEPTIONS,  BILL  OF. 

Necessity  for  purpose  of  review,  see  "Appeal  and  Error,"  §  2. 
Taking  exceptions  at  trial,  see  "Trial,"  f  1. 
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EXECUTION. 

See  "Attachment";  "Garnishment" 

Failure  to  discharge  as  an  act  of  bankruptcy,  see  "Bankruptcy,"  §  1. 

Necessity  of  execution  before  garnishment,  see  "Garnishment,"  $  L 

EXECUTORS  AND  ADMINISTRATORS. 

See  "Wills." 

Conclusiveness  of  judgment  against  administrator  in  action  by  him  as  trustee, 

see  "Judgment,"  §  3. 
Effect  of  state  statutes  on  jurisdiction  of  federal  courts,  see  "Courts,"  $  1. 

S   1.    Appointment,  qualification,  and  tenure. 

Under  the  statutes  of  Minnesota,  the  approval  by  a  probate  court  of  the 
final  settlement  of  an  administrator,  and  an  order  of  distribution  made 
thereon,  do  not  operate  to  discharge  the  administrator;  but  he  remains 
subject  to  the  orders  of  the  court  until  the  order  of  distribution  has  been 
executed  to  its  approval,  and  a  formal  order  of  discharge  entered. 

—Security  Trust  Co.  v.  Dent,  104  Fed.  380 43  a  C.  A.  694 

EXEMPTIONS. 

In  bankruptcy  proceedings,  see  "Bankruptcy." 

FEDERAL  COURTS. 

See  "Courts,"  8  1. 

FEDERAL  QUESTIONS. 

Grounds  for  jurisdiction,  see  "Courts,"  §  1. 

FINDINGS. 

Review  on  appeal  or  writ  of  error,  see  "Appeal  and  Error/'  f  8. 


FORECLOSURE. 

Of  lien,  see  "Railroads,"  §  2. 

Of  mortgage,  see  "Railroads,"  §  2. 

FORFEITURES. 

Of  Insurance,  see  "Insurance,"  §  4. 

FORGERY. 

Copies  of  bonds  and  coupons  engraved  for  the  use  of  corporations, 
which  copies  were  Innocently  made  by  the  engravers  as  samples,  and 
never  delivered  to  the  corporations,  are  not  genuine  instruments;  and, 
although  they  are  not  forged  instruments  so  long  as  they  are  innocently  re- 
tained by  the  engravers  or  others  to  whom  they  are  delivered,  they  become 
forgeries  when  fraudulently  uttered  as  genuine  obligations,  although  with- 
out alteration,  and  the  person  so  uttering  them  is  guilty  of  the  offense  of 
uttering  forged  instruments. 

—In  re  Count  Toulouse  De  Lautrec,  102  Fed.  878 43  C.  C.  A.  42 
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FORMER  ADJUDICATION. 
FORMS  OF  ACTION. 


See  "Judgment,"  i  8. 
See  "Action."  ?  1. 


FRAUD. 

See  "Fraudulent  Conveyances." 

FRAUDS.  STATUTE  OF. 

|   1.    Sales  of  goods. 

Plaintiff  and  defendant  were  the  owners  of  all  but  5  of  the  2,500  shares 
of  a  joint-stock  mercantile  company,  of  which  plaintiff  was  Tlce  presi- 
dent and  general  manager  and  a  director,  while  his  father  was  also  & 
director,  and  his  brother  the  manager  of  the  company's  business  in  Japan. 
Plaintiff  owned  one-fourth  of  the  stock,  which  was  pledged  to  defendant 
to  secure  an  indebtedness;  defendant  being  the  owner  of  the  remainder 
of  the  stock.  The  parties  made  an  oral  agreement  that  plaintiff  should 
"get  out"  of  the  business,  and  he  and  his  relatives  should  resign  their 
positions,  in  consideration  of  which  he  should  receive  one-fourth  of  the 
goods  owned  by  the  company,  after  deducting  the  amount  of  his  indebted- 
ness to  defendant  After  this  agreement  there  was  talk  of  a  different 
arrangement,  and  several  days  passed,  when  plaintiff  delivered  to  defend- 
ant the  resignation  of  himself  and  brother;  stating  that  it  was  in  ful- 
fillment of  the  agreement  These  were  accepted  by  defendant,  and  plain- 
tiff subsequently  brought  suit  to  compel  delivery  of  the  goods.  Held  that 
in  legal  effect,  the  contract  was  one  for  the  exchange  of  plaintiff's  shares 
of  stock  for  the  goods,  and  that,  regarding  plaintiff  as  a  buyer  and  the 
resignations  as  a  part  of  the  consideration  to  be  paid,  there  was  no 
such  restatement  or  reaffirmance  of  the  contract  at  the  time  of  their  de- 
livery as  to  render  the  payment  one  made  "at  the  time,"  which  would 
validate  the  contract  under  the  New  York  statute  of  frauds;  defendant 
regarded  also  as  a  buyer  of  plaintiff's  shares,  having  neither  received  any 
part  of  the  goods  nor  paid  any  part  of  the  price. 

—Raymond  v.  Colton,  104  Fed.  219 43  C.  C.  A.  501 

The  statute  of  frauds,  requiring  some  part  of  goods  purchased  to  be  de- 
livered or  some  part  of  the  purchase  money  to  be  paid  to  render  a  sale 
valid,  where  no  memorandum  in  writing  is  made,  is  applicable  to  a  case 
of  barter  and  exchange;  each  party  in  such  case  being  both  a  buyer  and 
a  seller. 

-Raymond  v.  Colton,  104  Fed.  219 43  C.  C.  A.  501 

Under  the  statute  of  frauds  of  New  York,  which  provides  that  a  con- 
tract for  the  sale  of  goods,  where  no  note  or  memorandum  in  writing  is 
made,  shall  be  void  unless  the  buyer  shall  receive  some  part  of  the  goods, 
or  "shall  at  the  time  pay  some  part  of  the  purchase  money,"  as  construed 
by  the  courts  of  the  state,  in  order  that  the  receipt  by  the  seller  of  a  part 
of  the  consideration  for  goods  sold,  after  the  time  when  a  verbal  agree- 
ment for  the  sale  was  originally  made,  shall  render  the  contract  valid,  the 
payment  must  have  been  made  for  the  expressed  purpose  of  complying 
with  the  statute,  or  there  must  have  been  at  the  time  a  restatement  or 
reaffirmance  of  the  contract. 

—Raymond  v.  Colton,  104  Fed.  219 43  C.  a  A.  501 

FRAUDULENT  CONVEYANCES. 

$   1.    Transfers  and  transactions  invalid. 

The  use  of  a  valid  judgment  or  sheriff's  certificate  of  sale  to  defraud  cred- 
itors is  as  futile  as  the  use  of  a  deed  or  mortgage  for  that  purpose. 

—Burt  v.  C.  Gotzlan  &  Co.,  102  Fed.  937 43  a  a  A.  59 
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The  Michigan  statute  (How.  Ann.  St  §  8739)  providing  that  common-law 
assignments  for  the  benefit  of  creditors  shall  be  void  unless  the  same 
shall  be  without  preferences  as  between  such  creditors,  and  shall  be  of  all 
the  property  of  the  assignor  not  exempt  from  execution,  as  construed  by 
the  supreme  court  of  the  state,  does  not  render  void  a  conveyance  of  prop- 
erty, either  personal  or  real,  in  trust  to  secure  bona  fide  creditors,  with 
power  In  the  trustee  to  sell  the  property  and  pay  the  debts,  with  interest, 
although  it  provides  that  certain  creditors  shall  be  first  paid  from  the 
proceeds,  and  contains  no  defeasance  clause,  where  it  further  provides 
that  any  surplus  shall  be  returned  to  the  debtor,  so  that  it  Is  in  legal 
effect  merely  a  mortgage,  or  an  instrument  creating  a  trust  to  sell  lands 
for  the  benefit  of  creditors,  which  does  not  withdraw  the  debtor's  equity 
of  redemption  in  the  property  from  the  reach  of  his  other  creditors,  and 
under  which  he  or  they  could  compel  a  reconveyance  on  payment  of  the 
debts  secured. 

-Ontario  Bank  v.  Hurst,  103  Fed.  231 43  C.  C.  A.  193 

As  a  general  rule,  a  debtor  has  a  right  to  secure  a  bona  fide  creditor, 
and,  although  such  action  may  serve  to  prefer  one  creditor  over  another, 
such  preferences  are  not  regarded  as  fraudulent. 

—Ontario  Bank  v.  Hurst,  103  Fed.  231 43  0.  C.  A.  193 

|  2.    Bight*  and  liabilities  of  parties  and  purchasers. 

One  who  knowingly  takes  a  conveyance  to  aid  and  abet  a  scheme  to  de- 
fraud creditors  cannot  hold  the  fraudulent  instrument,  or  any  interest 
thereunder,  as  against  such  creditors,  to  secure  the  amounts  paid  therefor, 
or  for  the  satisfaction  of  taxes  or  incumbrances  on  the  property. 

—Burt  v.  0.  Gotzlan  &  Co.,  102  Fed.  937 43  01  C.  A.  59 

%  3.    Remedies  of  creditors  and  purchasers. 

A  creditor  who  is  aware  that  his  debtor  has  conveyed  his  property  to 
a  third  party  for  the  purpose  of  defrauding  his  creditors,  but  who  has  no 
intent  to  aid  him  in  his  fraud,  may,  with  his  consent,  procure  from  the 
fraudulent  vendee  payment  of  his  just  claim  from  the  property  fraudu- 
lently conveyed,  or  a  lien  upon  that  property  to  secure  his  just  claim, 
which  will  be  unassailable  by  the  other  creditors  of  his  debtor. 

— Johnson  v.  Trust  Company  of  America,  104  Fed.  174 

43  C.  C.  A.  45* 

GARNISHMENT. 

See  "Attachment." 

Following  state  practice  In  federal  courts,  see  "Courts,"  §  1. 

Time  to  appeal,  see  "Appeal  and  Error,"  §  4. 

|   1.    Mature  and  grounds. 

A  judgment  creditor  Is  not  entitled  to  institute  and  maintain  garnish- 
ment proceedings  upon  his  judgment  or  decree  before  Issuing  an  execu- 
tion thereon,  under  section  22.x.  <•.  D5.  Cien.  St.  Kan.  1897. 

—Logan  v.  Goodwin,  104  Fed.  490 43  C.  C.  A.  658 

$  2*    Proceedings  to  procure. 

A  judgment  in  favor  of  a  garnishee  will  not  be  sustained  In  an  appellate 
court  on  account  of  the  insufficiency  or  informality  of  the  bond,  when  the 
garnishee  and  the  defendants  were  duly  served  with  the  garnishee  sum- 
mons, the  garnishee  answered  on  the  merits,  and  the  action  went  to  Judg- 
ment on  other  grounds,  without  any  objection  to  the  bond. 

*    —Logan  v.  Goodwin,  104  Fed.  490 43  C.  C.  A.  658 

|  3.    Proceedings  to  support  or  enforce. 

The  service  of  a  notice  by  the  plaintiff  upon  the  garnishee  that  he  elects 
to  take  issue  on  the  latter's  answer,  pursuant  to  the  provisions  of  section 
232,  c.  95,  Gen.  St.  Kan.  1897,  raises  the  issues  presented  by  the  affidavit 
of  the  plaintiff  and  the  affidavit  of  the  garnishee,  and  entitles  the  former 
to  a  trial  of  them,  although  he  has  never  filed  the  notice  or  proof  of  the 
service  thereof  with  the  court. 

—Logan  v.  Goodwin,  104  Fed.  490 43  C.  C.  A.  658 
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GRANTS. 

Of  public  lands,  see  "Public  Lands." 

GUARANTY. 

See  "Indemnity"}   "Principal  and  Surety.** 

HABEAS  CORPUS. 

i   1.    Jurisdiction,  proceedings,  and  relief. 

In  proceedings  for  the  extradition  of  one  charged  In  the  complaint  with 
being  a  fugitive  from  the  justice  of  a  foreign  country,  and  with  the  com- 
mission of  an  extraditable  offense  under  the  treaty  between  such  coun- 
try and  the  United  States,  where  the  commissioner  before  whom  the 
hearing  is  had  has  jurisdiction  of  the  person  of  the  accused,  his  finding 
of  probable  cause  is  open  on  habeas  corpus  only  to  the  inquiry  whether 
there  was  legal  evidence  before  him  on  which  to  exercise  his  judgment, 
and  not  as  to  the  sufficiency  of  such  evidence. 

—In  re  Count  Toulouse  De  Lautrec,  102  Fed.  878 43  0.  C.  A.  42" 

A  petition  for  a  writ  of  habeas  corpus  in  such  a  case,  where  It  la  ad- 
mitted that  the  commitment  was  founded  upon  evidence,  to  be  enti- 
tled to  consideration  must  show  either  (1)  all  the  evidence  which  wa* 
accepted  by  the  commissioner  as  material  or  (2)  allegations  of  fact  re- 
specting such  evidence  which  clearly  overcome  the  presumption  that 
legal  evidence  was  heard  in  support  of  the  commitment;  and,  in  case 
of  allegations  of  the  latter  class,  mere  general  conclusions  on  the  part 
of  the  pleader  of  the  legal  effect  of  the  evidence  are  insufficient. 

—In  re  Count  Toulouse  De  Lautrec,  102  Fed.  878 43  G.  C.  A.  4£ 

HOMICIDE. 

By  Indians,  see  "Indians." 

IMPORTS. 

Duties,  see  "Customs  Duties." 

IMPRISONMENT. 

Habeas  corpus,  see  "Habeas  Corpus." 

IMPROVEMENTS. 

Public  improvements,  see  "Municipal  Corporations,"  |  2. 

INDEMNITY. 

See  "Principal  and  Surety." 

In  actions  on  lost  instruments,  see  "Lost  Instruments." 
Indemnity  insurance,  see  "Insurance,"  §  6. 
Insurance,  see  "Insurance,"  $  3. 

Knowledge  by  the  cashier  and  a  director  that  the  president's  account 
was  frequently  overdrawn,  that  his  checks  were  carried  as  cash  items,  and 
that  money  was  paid  to  parties  after  banking  hours,  did  not  amount  to  a 
default  under  the  bond,  unless  acquired  by  such  officers  in  the  course  of 
the  business  of  the  bank. 

—Fidelity  &  Deposit  Co.  of  Maryland  v.  Courtney,  103  Fed.  599 

43  C.  C.  A.  331 
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After  a  receiver  for  the  bank  had  been  appointed  on  January  22d,  and 
government  experts  and  a  national  bank  examiner  commenced  an  ex- 
amination of  the  bank's  affairs,  the  defalcations  of  the  president  began  to 
be  apparent  some  time  between  the  2d  and  9th  of  February,  and  27 
days  after  his  appointment  the  receiver  gave  written  notice  thereof  to 
defendant,  and  that  indemnity  would  be  required.  Held,  that  the  notice 
was  not  so  late  as  to  require  the  court  to  take  from  the  jury  the  question 
of  Its  sufficiency,  and  that  the  jury  were  properly  instructed  that  the 
requirement  of  the  bond  that  notice  should  be  given  "immediately"  of 
the  discovery  of  any  default  meant  that  the  same  should  be  given  "as- 
soon  as  reasonably  practicable  and  with  promptness,"  and  that,  if  the 
receiver  gave  the  required  notice  within  a  reasonable  time  after  the  dis- 
covery of  the  default,  it  was  sufficient. 

—Fidelity  &  Deposit  Co.  of  Maryland  v.  Courtney,  103  Fed.  599 

43  C.  C.  A.  331 

In  an  action  upon  a  bond  of  indemnity  to  a  bank,  against  loss  by  fraudu- 
lent acts  of  its  president,  and  which  provided  that  the  employer  should 
immediately  give  notice,  in  writing,  of  the  discovery  of  any  default  or 
loss  thereunder,  it  appeared  that  checks  drawn  by  the  president  were,  at 
his  request,  carried  by  the  cashier  as  cash  items  for  a  considerable 
length  of  time;  that  other  checks  were,  by  the  direction  of  the  president, 
charged  to  the  accounts  of  other  parties  than  those  drawing  them;  that 
the  money  so  obtained  was  used  by  the  president  in  buying  up  members 
of  the  city  council  to  advance  his  interests;  and  that  the  cashier  was  re- 
quired one  evening  to  remain  after  banking  hours  to  pay  out  money  to 
certain  parties  upon  a  note;  but  that  none  of  these  facts  were  known 
to  the  board  of  directors,  except  that  of  the  payment  of  money  after 
banking  hours,  which  was  duly  explained  by  the  president,  who  gave  as- 
surances that  the  note  was  regularly  discounted,  and  was  all  right,  and 
no  notice  was  given  to  the  defendant.  Held,  that  defendant  bad  no  rea- 
son to  complain  of  an  instruction  that,  if  the  bank  knew  of  the  fraudu- 
lent purposes  for  which  the  checks  in  question  were  used,  it  could  not 
recover;  but  that  a  mere  overdraft,  without  any  fraudulent  intent,  would 
not  be  an  act  which  would  affect  the  bank's  right  of  recovery  upon  the 
bond. 

—Fidelity  &  Deposit  Co.  of  Maryland  v.  Courtney,  103  Fed.  599 

43  C.  C.  A.  331 

A  notice  referring  to  the  certificate  issued  by  defendant  guarantying  the 
fidelity  of  the  president  of  the  bank,  and  to  its  bond  by  number,  and  in- 
forming defendant  that  the  president  had  been  found  in  default  to  the 
bank,  and  that  indemnity  to  plaintiff  as  receiver  of  the  bank  would  be 
required,  was  sufficient  in  form  to  meet  the  requirements  of  the  bond  that 
upon  discovery  of  any  default  the  bank  should  give  notice  to  defendant  in 
writing. 

—Fidelity  &  Deposit  Co.  of  Maryland  v.  Courtney,  103  Fed.  599 

43  C.  C.  A.  331 

Full  particulars  of  the  bank's  claim  under  the  bond  not  being  fully 
developed  for  six  months  after  the  appointment  of  the  receiver,  during: 
which  time  the  examination  of  the  bank's  affairs  was  being  made,  the 
filing  of  a  claim  under  the  bond  at  the  end  of  that  time  was  a  sufficient 
compliance  with  the  requirement  of  the  bank  that  any  claim  thereunder 
should  be  filed  "as  soon  as  practicable"  after  notice  of  default. 

—Fidelity  &  Deposit  Co.  of  Maryland  v.  Courtney,  103  Fed.  599 

43  C.  C.  A.  331 

INDIANS. 

The  murder  of  one  Indian  by  another  is  punishable  with  death,  under 
section  5339,  Rev.  St.,  and  section  9,  c.  341,  p.  385,  23  Stat.  The  power 
of  the  federal  courts  to  punish  this  offense  with  death  was  not  revoked 
by  29  Stat.  487,  c.  29. 

—Good  Shot  v.  United  States,  104  Fed.  257 43  C.  C.  A.  525- 
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The  provision  of  the  Curtis  act  (30  Stat.  495)  §  1G,  makiug  It  unlawful 
for  any  person,  after  the  passage  of  the  act,  to  receive  any  royalty  on  oil, 
coal,  or  other  mineral,  or  rents  on  any  lands  or  property  belonging  to  any 
one  of  the  tribes  or  nations  of  the  Indian  Territory,  with  certain  excep- 
tions, and  requiring  such  royalties  and  rents  to  be  paid  into  the  treasury 
of  the  United  States  to  the  credit  of  the  tribe  entitled  thereto,  is  not  retro- 
spective in  its  operation,  and  does  not  affect  royalties  due  to  lessors  under 
valid  existing  coal  leases  at  the  date  of  the  passage  of  the  act. 

—Atoka  Coal  &  Mining  Co.  v.  Adams,  104  Fed.  471.  .43  C.  C.  A.  651 

M  ,    „  INFANTS. 

|   1.    Contracts. 

The  giving  of  a  bond  by  a  minor  to  dissolve  an  attachment  of  a  stock 
of  goods  which  he  had  purchased  in  part  from  the  attachment  plaintiffs 
did  not  operate  as  an  affirmance  of  the  contracts  sued  on,  or  as  an  estop- 
pel, and  afforded  no  ground  for  a  judgment  against  him  in  the  suit  In 
which  it  was  given,  where  he  repudiated  it.  as  well  as  the  contracts  sued 
on,  upon  reaching  his  majority,  and  pleaded  such  facts  in  his  answer, 
together  with  the  further  fact  that  he  had  paid  the  entire  proceeds  of  the 
goods  thus  released  to  another  creditor. 

—Sanger  t.  Hlbbard,  104  Fed.  455 43  C.  C.  A.  C35 

INFRINGEMENT. 

Of  patent,  see  "Patents,"  §  5. 

Of  trade-mark,  see  "Trade-Marks  and  Trade-Names,"  §  3. 

INJUNCTION. 

Restraining  infringement  of  patent,  see  "Patents,"  §  5. 

proceedings  in  state  court,  see  "Courts,"  §  2. 

Unfair  competition  in  trade,  see  'Trade-Marks  and  Trade-Names,"  $  3. 

|    1.    Nature  and  grounds  in  general. 

Evidence  that  defendant,  a  competing  telephone  company,  sold  to  those 
of  its  patrons  using  also  the  plaintiff's  telephone,  and  assisted  them  in 
installing,  desk  telephones,  with  switches  and  wires  connecting  the  lines 
of  both  companies  in  such  manner  as  that  with  one  telephone  the  user 
could  transmit  and  receive  messages  through  either  system  at  his  pleas- 
ure, is  sufficient  to  support  the  granting  of  a  preliminary  injunction  re- 
straining defendant  from  installing  or  maintaining  connection  with  the 
property  of  the  plaintiff,  although  the  making  and  using  of  the  connection 
by  the  patrons  does  not  in  any  way  benefit  the  defendant,  except  as  it 
sells  and  furnishes  material  for  such  purpose. 

—People's  Telephone  &  Telegraph  Co.  v.  East  Tennessee  Tel.  Co.,  103 
Fed.   212 43  C.  C.  A.  185 

Equity  has  jurisdiction  to  grant  relief  by  injunction  against  the  con- 
stant and  unauthorized*  use  by  one  railroad  company  of  the  tracks  of  an- 
other, as  affording  the  only  adequate  remedy. 

— Lake  Shore  &  M.  S.  Ry.  Co.  v.  Felton,  103  Fed.  227.  .43  a  C.  A.  1«> 

i  2.    Actloni  for  injunctions. 

Where  the  facts  pleaded  in  a  bill  for  an  injunction  show  the  defendant 
to  be  a  trespasser,  he  cannot  be  heard  to  complain  that  his  co-trespassers 
are  not  joined  as  defendants. 

—People's  Telephone  &  Telegraph  Co.  v.  East  Tennessee  Tel.  Co.,  103 
Fed.   212 43  C.  C.  A.  185 

{   3.    Preliminary  and  interlocutory  injunctions. 

An  answer  verified  by  the  attorney  for  a  defendant  on  Information  and 
belief  only  is  insufficient  as  proof  of  the  facts  alleged  for  the  purposes 
of  a  motion  for  a  preliminary  injunction. 

—Lake  Shore  &  M.  S.  Ry.  Co.  v.  Felton,  103  Fed.  227.  .43  C.  C.  A.  189 
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INSANE  PERSONS. 

Insanity  as  a  defense  to  criminal  prosecutions,  see  "Criminal  Law,*  t  1* 

.    «    „     .    »  INSOLVENCY. 

See  "Bankruptcy." 

Insurance  against  loss  by  insolvent  debtors,  see  "Insurance,"  §  & 

Of  bank,  see  "Banks  and  Banking,"  $  1. 

INSTRUCTIONS. 

In  civil  actions,  see  "Trial,"  §  3. 

INSURANCE 

Duty  to  keep  mortgaged  property  insured,  see  "Mortgages,"  §  2. 

|    1.    Insurance  agents  and  brokers. 

Plaintiffs  brought  an  action  against  defendant,  an  insurance  company, 
to  recover  for  breach  of  a  contract  by  which  plaintiffs  were  constituted 
general  'agents  of  defendant  to  have  charge  of  its  business  in  certain 
states  for  a  term  of  three  years,  and  to  be  paid  by  commissions  on  the 
business  done.  The  breach  alleged  was  the  discontinuance  by  defendant 
of  its  business  before  the  expirauon  of  the  term.  The  evidence  intro- 
duced by  plaintiffs  to  establish  their  damages  consisted  of  statements 
showing  the  commissions  earned  under  the  contract  prior  to  the  alleged 
breach.  It  was  also  disclosed  by  their  evidence  that  they  represented 
other  companies  during  the  same  time,  that  the  expense  of  conducting 
their  business  was  large,  and  that  they  secured  the  agency  for  another 
company  as  a  substitute  for  defendant  prior  to  and  in  anticipation  of 
the  alleged  breach;  but  it  did  not  appear  what  proportion  of  their 
expenses  was  properly  chargeable  to  the  business  of  defendant,  nor  what 
commissions  were  earned  from  the  substituted  company.  Held,  that 
such  evidence  was  insufficient  to  furnish  any  measure  of  damages,  con- 
ceding the  breach  of  contract,  and  that  prospective  commissions  estimated 
from  past  earnings  could  not  be  considered  as  an  element  of  damages. 
— Pellet  v.  Manufacturers'  &  Merchants'  Ins.  Co.  of  Pittsburg,  Pa., 
104  Fed.  502 43  O.  C.  A.  669 

Defendant,  an  insurance  company,  contracted  with  plaintiffs,  who  con- 
ducted a  general  insurance  agency,  constituting  plaintiffs  its  general 
agents  to  have  charge  of  all  its  business  in  certain  states  for  a  term  of 
three  years;  plaintiffs  to  receive  as  compensation  commissions  on  the 
business  done.  Held,  that  the  contract  was  in  effect  one  for  the  employ- 
ment of  plaintiffs  as  brokers,  and,  in  the  absence  of  express  provision 
therefor,  did  not  deprive  defendant  of  the  right  to  discontinue  its  business 
In  all  or  any  of  the  states  named  during  the  term,  if  in  its  judgment  ad- 
visable, and  that  such  discontinuance  did  not  constitute  a  breach  of  the 
contract  which  would  afford  a  basis  for  the  recovery  by  plaintiffs  of 
the  prospective  commissions  they  would  have  earned  had  the  business 
been  continued,  as  damages,  whatever  might  be  their  right  to  recover  for 
expenses  incurred  in  reliance  on  the  contract,  or  for  loss  of  commissions 
on  business  already  secured. 

— Pellet  v.  Manufacturers'  &  Merchants'  Ins.  Co.  of  Pittsburg,  Pa., 
104  Fed.  502 43  C.  C.  A.  669 

§  2.    The  contract  in  general. 

Under  Acts  Mass.  1894.  c.  522,  §  73,  declaring  that  every  policy  which- 
contains  a  reference  to  the  application  for  insurance  must  have  attached 
thereto  a  correct  copy  of  the  application,  and  that  unless  so  attached  It 
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shall  not  be  treated  as  a  part  of  the  policy,  the  application  will  not  be 
allowed  to  go  to  the  jury,  In  an  action  on  a  policy  to  which  the  applica- 
tion is  not  attached,  where  the  policy  was  approved  and  accepted,  and  the 
premium  paid,  by  the  Insured  In  Massachusetts,  though  the  application 
therefor  was  made  in  the  state  of  New  York. 

—Provident  Savings  Life  Assur.  Soc.  of  New  York  v.  Hadley,  102  Fed. 
856 43  C.  C.  A.  25 

In  an  application  for  life  Insurance,  made  by  a  citizen  of  Massa- 
•chusetts  in  the  state  of  New  York,  the  question.  "State  here  the  exact 
kind  of  policy  or  policies'  desired."  was  answered,  *  twenty-year  endow- 
ment bond."  Thereafter  the  insurance  company  forwarded  to  the  ap- 
plicant, at  his  home,  in  Massachusetts,  five  bond  policies,  of  $5,000  each, 
and  requested  him  to  send  his  check  for  the  premium  "if,  after  inspec- 
tion, they  were  found  in  all  respects  satisfactory,"  which  he  did.  The 
application  provided  that  the  Insurance  applied  for  should  not  become 
binding  upon  the  company  until  the  first  premium  thereon  had  been  ac- 
tually received.  Held,  that  as  the  acts  of  approval,  acceptance,  and  pay- 
ment were  performed  In  Massachusetts,  the  policies  were  Massachusetts 
■contracts. 

—Provident  Savings  Life  Assur.  Soc.  of  New  York  v.  Hadley,  102  Fed. 
856 43  C.  C.  A  £> 

A  policy  of  insurance  which  was  in  form  a  marine  policy  contained  a 
printed  provision  in  which  it  was  stated  that  the  Insurance  should  "con- 
tlnue  and  endure  until  said  goods  and  merchandise  shall  be.  safely  landed 

at as  aforesaid."    None  of  the  blanks  In  said  provision  intended  to 

show  the  name  of  the  vessel  and  the  ports  of  shipment  and  destination 
were  filled.  The  policy  had  stamped  thereon  a  statement  that  the  special 
terms  and  conditions  governing  the  insurance  were  set  forth  in  a  rider 
attached,  the  contents  of  which  should  supersede  anything  to  the  con- 
trary in  the  printed  body  of  the  policy,  and  the  rider  stated  the  insur- 
ance to  be  upon  "oil  in  tank  cars  in  transit."  Held,  that  the  printed  pro- 
vision set  out  was  intended,  when  properly  filled  out,  to  be  applicable  only 
to  sea  carriage,  and  was  no  part  of  the  contract  made  by  the  policy  in 
question,  and  that  when  a  tank  car  of  oil,  covered  by  the  policy,  had  been 
delivered  by  the  railroad  which  transported  it  to  the  insured,  by  being 
placed  by  its  direction  upon  its  private  siding  alongside  its  warehouse, 
the  oil  was  no  longer  "in  transit,"  within  the  terms  of  the  policy. 

— Crew-Levick  Co.  v.  British  &  Foreign  Marine  Ins.  Co.  of  Liverpool, 
108  Fed.    48 43  CCA  107 

A  written  application  for  insurance  is  a  proposition  to  contract,  and  not 
an  agreement.  Where,  after  the  application  was  signed  and  mailed,  but 
before  it  was  accepted,  the  applicant  attached  a  new  term  or  condition, 
which  the  agents  of  the  company  declined  to  accede  to,  held,  that  the  sub- 
sequent acceptance  of  the  original  proposition  did  not  constitute  a  contract 
of  insurance,  because  the  minds  of  the  parties  never  met  at  the  same 
time  upon  the  same  stipulations. 

—Travis  v.  Nederland  Life  Ins.  Co.,  10*  Fed.  486. ..  .43  C.  C.  A.  653 

-}  3*    Avoidance  of  policy  for  misrepresentation,  fraud,  or  breach  of 
'warranty  or  condition. 

A  written  statement  made  by  employers  to  the  obligor  In  a  bond  of  in- 
demnity against  the  dishonest  acts  of  their  employe^  to  the  effect  that 
they  will  invariably  apply  certain  checks  to  his  action,  which  the  parties 
expressly  agree  by  the  statement  itself  and  by  the  bond  shall  be  the  basis 
of  the  latter,  and  a  condition  precedent  to  a  recovery  upon  it,  is  of  the 
nature  of  a  warranty,  and  not  of  a  representation,  and  a  failure  to  com- 
ply with  the  promise  It  contains  is  fatal  to  an  action  upon  the  bond. 

—Rice  v.  Fidelity  &  Deposit  Co.  of  Maryland,  103  Fed.  427 

43  O.  a  A  270 

A  representation  in  Insurance  Is  a  statement  by  the  applicant  to  the 
insurer  regarding  a  fact  material  to  the  proposed  Insurance,  and  it  must 
be  not  only  false,  but  fraudulent,  to  defeat  the  policy.    A  warranty  in 
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insurance  is  a  part  of  the  contract,  an  agreement  that  the  facts  stated  by 
the  applicant  are  true,  and  a  condition  precedent  to  a  recovery  upon  it; 
and  Its  falsity  in  any  particular  is  fatal  to  an  action  upon  the  policy. 

—Rice  v.  Fidelity  &  Deposit  Co.  of  Maryland,  103  Fed.  427 

43  0.  C.  A.  270 

£   4*    Forfeiture  of  policy  for  breach  of  promissory  warranty,  covenant, 
or  condition  subsequent. 

The  fact  that  a  policy  insured  the  owner  of  a  tugboat  "for  account  of 
whom  it  may  concern"  is  not  inconsistent  with,  and  does  not  abrogate, 
a  further  printed  provision  of  the  policy  that  it  should  be  void  "If  any 
change,  other  than  by  the  death  of  an  insured,  take  place  in  the  interest, 
title,  or  possession  of  the  subject  of  insurance,"  where  it  is  not  shown 
that  the  owner  in  fact  intended  to  insure  the  interest  of  any  subsequent 
purchaser,  since  the  retention  of  the  printed  clause  precludes  any  infer- 
ence of  such  an  intention;  and.  a  subsequent  sale  by  the  owner  of  a  half 
interest  in  the  boat  and  in  the  insurance,  without  the  knowledge  or  con- 
sent of  the  insured,  Invalidated  the  policy. 

—Scottish  Union  &  National  Ins.  Co.  v.  Hagan,  102  Fed.  919 

43  0.  C.  A.  66 

%  5.    Estoppel,  waiver,  or  agreements  affecting  right  to  avoid  or  forfeit 
policy. 

The  casual  receipt  by  the  obligor  in  a  bond  of  a  single  check  signed  by 
the  agent  of  the  obligees,  without  the  counter  signature  of  their  bookkeeper, 
is  not  sufficient  evidence  of  a  waiver  by  the  obiigor  of  its  right  to  insist 
upon  an  agreement  by  the  obligees  to  invariably  require  the  counter  signa- 
ture of  their  bookkeeper  upon  the  checks  of  their  agent  to  warrant  the 
consideration  of  this  question  by  the  jury. 

—Rice  T.  Fidelity  &  Deposit  Co.  of  Maryland,  103  Fed.  427 

43  C.  C.  A.  270 

An  insured  in  an  indemnity  bond  gave  a  short  note  for  a  renewal  pre- 
mium, which  was  paid  by  a  check  payable  to  the  insurer,  which  cashed 
the  check  and  retained  the  money.  A  renewal  policy  was  issued,  reciting 
the  receipt  of  the  premium,  and  in  an  action  on  the  two  bonds  the  answer 
admitted  the  execution  of  the  second  bond.  Meld,  that  under  such  circum- 
stances the  defendant  could  not  deny  to  the  second  bond  the  same  effect 
as  though  the  premium  had  been  paid  in  cash  at  the  time  the  note  was 
given. 

—American  Credit  Indemnity  Co.  v.  Champion  Coated  Paper  Co.,  103 
Fed.   609 43  C.  C.  A.  340 

|  6.    Risks  and  causes  of  loss. 

Under  a  provision  of  a  bond  of  indemnity  against  loss  by  the  insolvency 
of  debtors  that  "when  the  amount  of  a  claim  against  any  debtor  at  the 
time  of  insolvency  exceeds  the  amount  covered  by  this  bond  all  amounts 
realized  or  secured  therefrom  shall  be  deducted  pro  rata,"  the  Insurer  is 
entitled  to  have  credited  an  amount  paid  the  insured  by  a  third  person  in 
settlement  of  a  suit  brought  to  charge  him  with  liability  for  the  debt  as  a 
partner  as  an  amount  realized  upon  the  claim. 

—American  Credit  Indemnity  Co.  v.  Champion  Coated  Paper  Co.,  103 
Fed.    609 43  C.  C.  A.  340 

Two  bonds  of  Indemnity  against  loss  by  the  insolvency  of  debtors  were 
issued  to  a  mercantile  company,  the  second  being  a  renewal  of  the  first. 
They  contained  identical  provisions  to  the  effect  that  any  loss  covered  by 
the  terms  of  such  bond,  and  resulting  from  sales  and  shipments  made  dur- 
ing its  term,  but  which  should  not  become  provable,  under  its  conditions, 
before  its  expiration,  might  be  proved  under  a  renewal  thereof  "under 
and  subject  also  to  the  terms  and  conditions  of  such  renewal";  and  also 
that,  in  case  such  bond  was  a  renewal,  losses  accruing  during  its  term  on 
sales  and  shipments  made  during  the  term  of  the  preceding  bond  might  be 
proved  thereunder,  "subject,  also,  to  the  terms,  conditions,  and  limitations 
of  said  preceding  bond."  Held,  that  under  such  provisions  one  evident 
purpose  of  a  renewal  was  to  extend  the  protection  of  the  preceding  bond  to 
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losses  on  sales  during  Its  period  which  did  not  technically  become  provable 
before  Its  expiration,  and  hence  that  such  losses  arising  from  sales  and 
shipments  made  during  the  term  of  the  first  bond  and  proved  during  the 
term  of  the  second  were  governed  by  the  terms  and  conditions  of  the  orig- 
inal bond,  rather  than  those  of  the  renewal,  as  to  matters  in  which  the  two 
differed. 

—American  Credit  Indemnity  Co.  v.  Champion  Coated  Paper  Co.,  103 
Fed.   609 : 43  C.  C.  A.  340 

A  bond  of  indemnity  guarantied  the  insured  against  loss  not  exceeding 
$20,000,  resulting  from  the  insolvency  of  debtors  "over  and  above  the  loss 
of  $2,000,  agreed  first  to  be  borne  by  the  said  indemnified."  It  contained 
further  provisions  that  "the  claims  provable  under  this  bond  include  only 
the  amount  to  be  first  borne  by  the  indemnified  and  the  amount  of  this 
bond,"  and  that  "no  amount  against  any  one  such  insolvent  debtor  shall 
be  covered  for  more  than  $10,000."  Meld,  that  under  such  provisions  the 
Initial  loss  to  be  borne  by  the  insured  must  be  deducted  from  the  amount 
of  "covered"  or  "provable"  loss,  which  would  require  the  aggregate  amount 
of  such  covered  loss  to  be  $22,000  to  authorize  a  recovery  of  the  full  amount 
of  the  bond. 

—American  Credit  Indemnity  Co.  v.  Champion  Coated  Paper  Co.,  103 
Fed.    609 43  C.  C.  A.  340 

f  7«    Right  to  proceeds. 

The  facts  that  a  purchaser  of  property  subject  to  a  mortgage  when 
brought  into  court  as  a  defendant  in  a  suit  to  foreclose  the  mortgage  suc- 
cessfully resisted  the  appointment  of  a  receiver,  and  in  good  faith  inter- 
posed a  defense  which  delayed  the  reudition  of  a  decree  and  a  sale  of  the 
property,  and  that  prior  to  such  decree  the  buildings  on  the  property  were 
destroyed  by  fire,  cannot  give  the  mortgagee  any  equitable  claim  to  the 
proceeds  of  policies  of  insurance  taken  by  such  defendant  for  the  protec- 
tion of  its  own  interest  in  the  property. 

— Farmers'  Loan  &  Trust  Co.  v.  Penn  Plate-Glass  Co.,  103  Fed.  132. . 

43  C.  C.  A.  114 
$   8.    Actions  on  policies. 

In  charging  the  Jury,  in  an  action  on  a  policy  of  life  insurance,  upon 
the  question  whether  the  insurance  company  was  influenced  to  enter  Into 
the  contract  by  false  and  material  representations,  the  court  said:  "It 
is  difficult  for  me  to  see  that  it  is  material.  Perhaps  it  will  be  difficult  for 
you  to  see  that  it  is.  But  this  is  not  for  me  to  pass  upon,  but  for  you." 
Held  that,  the  judge's  right  to  interfere  with  the  finding  of  the  jury  upon 
such  question  being  expressly  renounced  in  the  charge,  the  expression  of 
the  judge's  opinion  was  without  prejudice. 

—Provident  Savings  Life  Assur.  Soc.  of  New  York  v.  Hadley,  102  Fed. 
856 43  C.  C.  A.  25 

Where  an  application  for  life  insurance  cannot  be  considered  a  part  of 
the  contract  for  Insurance,  because  it  is  not  attached  to  the  policy,  and 
there  is  therefore  no  warranty  in  respect  to  the  questions  and  answers 
contained  therein,  but  it  is  sought  to  avoid  the  policy  because  of  false 
representations,  which  it  is  alleged  formed  an  inducement  to  the  con- 
tract, the  question  whether  the  material  and  substantial  facts  shown  by 
the  evidence  are  sufficient  to  show  the  representations  to  be  materially 
untrue,  and  whether  the  facts  are  so  far  inconsistent  with  the  repre- 
sentations relied  upon  as  to  establish  a  material  misrepresentation,  are 
questions  for  the  jury. 

—Provident  Savings  Life  Assur.  Soc.  of  New  York  v.  Hadley,  102  Fed. 
856 43  C.  C.  A.  25 

Where,  under  the  law,  an  application  for  life  insurance  cannot  be 
treated  as  a  part  of  the  policy,  and  for  that  reason  is  not  submitted  to  the 
jury,  but  the  application  is  permitted  to  be  used  in  evidence  for  the  pur- 
pose of  showing  the  representations  made  by  the  insured,  and  as  bearing 
upon  the  question  whether  the  company  was  influenced  to  enter  into 
the  contract  by  false  and  material  representations,  the  materiality  of  the 
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alleged  misrepresentations  and  false  statements  Is  a  question  for  the 
Jury. 

—Provident  Savings  Life  Assur.  Soc.  of  New  York  T.  Hadley,  102  Fed. 
856 43  C.  C.  A.  2T> 

Upon  the  question  whether  the  representations  in  an  application  for 
Insurance  that  the  applicant  had  never  used  spirituous  liquors  to  excess 
were  in  substance  untrue,  the  court  instructed  the  jury  that  it  is  not  suffi- 
cient to  avoid  the  policy  to  prove  a  single  case  of  excess,  merely,  nor  a 
case  of  overindulgence  thoughtlessly  in  one.  two,  or  three  instances. 
Held  that,  the  instruction  being  simply  explanatory  of  the  measure  of 
proof  in  respect  to  the  question  of  a  substantial  variance  between  the 
conditions  shown  by  the  evidence  and  those  shown  by  the  answers,  there 
was  no  error. 

—Provident  Savings  Life  Assur.  Soc.  of  New  York  v.  Hadley,  102  Fed. 
856 43  0.  C.  A.  25 

INTEREST. 

On  bond  coupons,  see  "Municipal  Corporations,"  §  8. 

$   1.    Right*  and  liabilities  in  general. 

Under  the  law  of  Illinois,  as  declared  by  the  supreme  court,  Interest 
is  recoverable  only  when  authorized  by  statute,  and  the  general  statu- 
tory enactments  on  the  subject  do  not  apply  to  the  state,  or  to  counties, 
or  municipal  corporations,  unless  expressly  so  provided;  hence  interest 
is  not  recoverable  on  interest  coupons  from  county  bonds  after  their  ma- 
turity, where  they  contain  no  agreement  to  pay  interest 

—Graves  v.  Saline  County,  111.,  104  Fed.  61 43  C.  a  A.  414 

f  2.    Recovery. 

Where  interest  is  not  stipulated  for  in  an  obligation,  although  it  may 
be  recoverable  under  the  statute  as  damages,  it  cannot  be  recovered 
after  acceptance  by  the  creditor  of  full  payment  of  the  principal,  and 
it  is  Immaterial  that  he  accepted  the  principal  under  protest 

—Graves  v.  Saline  County,  111.,  104  Fed.  61 43  0.  C  A.  414 

INTERLOCUTORY  INJUNCTION. 

See  "Injunction,"  8  3. 

INTERSTATE  COMMERCE. 

Regulation,  see  "Commerce." 

INTOXICATING  LIQUORS. 

Liquor  license  as  assets  in  bankruptcy,  see  "Bankruptcy,"  §  2. 

INVENTION. 

See  "Patents." 

ISSUES. 

In  civil  actions,  see  "Pleading,"  $  1. 

Presented  for  review  on  appeal,  see  "Appeal  and  Error,"  f  2. 

JOINT-STOCK  COMPANIES. 

A  contract  by  which  a  shareholder  and  officer  of  a  Joint-stock  associa- 
tion agreed  to  resign  his  office  and  sell  his  stock  to  another  shareholder,  is- 
43  O.C.A.-46 
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ceiving  payment  In  goods  belonging  to  the  association,  while  ordinarily 
It  would  be  void,  as  against  public  policy  and  a  violation  of  trust  to- 
wards the  association,  cannot  be  so  regarded  as  between  the  parties, 
where  they  are  the  principal  beneficial  owners  of  the  association,  although 
there  be  one  or  more  minor  holders  of  stock,  each  of  whom  is  liable  for 
all  the  debts  of  the  association,  who  do  not  consent  and  have  no  knowl- 
edge of  the  transaction. 

—Raymond  v.  Colton,  104  Fed.  219 43  0.  C.  A.  501 


See  "Courts." 


JUDGES. 
JUDGMENT. 


Compelling  payment  of  judgment  against  city,  see  "Mandamus,"  §  2. 
Enforcement  by  creditors'  suit,  see  "Creditors'  Suit." 
In  fraud  of  creditors,  see  "Fraudulent  Conveyances,"  $  1. 
Review,  see  "Appeal  and  Error." 

§    1.    On  trial  of  issues. 

A  motion  in  arrest  of  judgment  cannot  be  based  on  an  alleged  variance, 
Its  only  office  being  to  challenge  the  sufficiency  of  the  facts  of  record,  apart 
from  any  showing  by  bill  of  exceptions,  to  support  the  judgment 

—Adams  v.  Shirk,  104  Fed.  54 43  C.  O.  A.  407 

S   2.    Collateral  attack. 

A  judgment  against  a  city,  rendered  by  a  federal  court  having  juris- 
diction, where  such  judgment  is  not  void  on  its  face,  cannot  be  impeached 
collaterally  in  proceedings  for  a  writ  of  mandamus  to  enforce  its  payment, 
which  in  the  federal  courts  is  in  the  nature  of  an  execution,  on  the 
ground  that  it  was  entered  by  consent  of  the  officers  of  the  city  which 
bad  a  valid  defense. 

—City  of  Helena  v.  United  States,  104  Fed.  113 43  C.  C.  A.  429' 

|   3.    Conclusiveness  of  adjudication. 

A  holder  of  railroad  bonds,  who  becomes  a  party  by  intervention  to  a 
suit  against  the  company  in  which  receivers  have  previously  been  ap- 
pointed, and  by  authority  of  the  court  have  issued  receivers*  certificates, 
is  concluded  by  a  subsequent  decree  which  adjudges  the  validity  of  such 
certificates  as  liens;  and  unless  he  takes  steps  to  review  such  decree,  by 
petition  for  rehearing  or  appeal,  he  cannot  contest  the  question  on  dis- 
tribution of  the  proceeds  of  the  property  after  sale. 

—First  Nat.   Bank  v.   Ewing.  103   Fed.  168;    Smith  v.   House,    Id.; 
Galveston,  H.  &  N.  Ry.  Co.  v.  Same,  Id.;   St.  Charles  Car  Co.  v. 

Same,  Id.;    Corbett  v.  Same,  Id 43  C.  C.  A.  150 

A  judgment  against  defendants  as  administrators  with  the  will  annexed 
is  not  biuding  on  one  of  the  same  persons  in  his  capacity  as  a  trustee 
under  the  will,  or  upon  the  beneficiaries  of  the  trust,  as  to  property  which 
had  been  delivered  to  the  trustees  prior  to  the  institution  of  the  action 
against  the  administrators,  where  it  is  not  shown  that,  as  a  matter  of  fact, 
the  defense  was  made  on  behalf  of  the  trust  estate,  at  its  expense  and  for 
its  protection. 

—Carey  v.  Roosevelt,  102  Fed.  509 43  C.  C.  A.  320 

To  sustain  a  defense  of  estoppel  in  a  suit  for  infringement  by  a  prior 
adjudication  between  the  same  parties  in  relation  to  the  same  patents, 
the  proofs  must  show  that  the  identical  claims  of  the  patents  and  parts  of 
the  patented  device  were  involved  in  the  two  suits. 

— Union  Steam-Pump  Co.  v.  Battle  Creek  Steam-Pump  Co.,  104  Fed. 
337   43  O.  a  A.  500 

JURISDICTION. 

Special  jurisdiction,  see  "Bankruptcy,"  §  1;   "Equity,"  8  1. 
particular  courts,  see  "Courts." 
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JURY. 

Instructions  In  civil  actions,  see  "Trial,"  $  8. 

Taking  case  or  question  from  jury  at  trial,  see  "Trial,"  t  2» 

LACHES. 

Effect  in  equity,  see  "Equity,"  §  2. 

Estoppel  of  city  by  laches  to  deny  validity  of  judgment,  see  "Municipal  Cor- 
porations," $  4. 

LANDLORD  AND  TENANT. 

Mining  leases,  see  "Mines  and  Minerals,"  §  1. 

{   1.    Terms  for  years. 

A  lessor  cannot  be  compelled  by  the  lessee,  by  an  unauthorized  assign- 
ment of  the  lease,  to  exercise  the  right  of  re-entry  and  forfeiture  given 
him  by  its  terms,  but  may  lawfully  treat  the  assignee  as  in  possession 
under  the  lessee,  and  hold  the  latter  to  his  direct  liability  under  the 
contract  for  the  payment  of  the  rent 

—Adams  v.  Shirk,  104  Fed.  54 43  C.  O.  A.  407 

The  lessee  under  a  ground  lease  sold  the  buildings,  and  assigned  the 
lease  to  another,  with  the  consent  of  the  lessors,  the  assignee  expressly 
covenanting  that  he  assumed  personally  all  the  "terms,  covenants,  and 
agreements  in  said  lease  contained,"  among  which  was  an  agreement  that 
the  lessee  should  remain  bound  for  the  rent  during  the  term,  unless  ex- 
pressly released  by  the  lessors  on  the  acceptance  of  a  substituted  tenant 
The  lessors  also  executed  an  agreement  at  the  same  time  to  accept  as  a 
substitute  any  future  assignee  who  should  be  a  "responsible  person,"  and 
"satisfactory"  to  them.  Held  that,  to  entitle  the  assignee  to  such  substi- 
tution, he  was  bound  to  show  to  a  reasonable  certainty  that  his  proposed 
transferee  was  pecuniarily  responsible,  and  of  "such  good  repute  as  should, 
In  fairness,  render  him  satisfactory  to  the  lessors,  and  that,  In  the  ab- 
sence of  such  showing,  the  lessors  must  be  regarded  as  justified  in  refusing 
to  recognize  such  transferee  as  a  tenant  or  to  accept  rent  from  him  un- 
less paid  on  behalf  of  the  recognized  lessee. 

-—Adams  v.  Shirk,  104  Fed.  64 43  C.  O.  A.  407 

The  refusal  of  a  lessor  in  a  ground  lease,  who  holds  as  security  policies 
of  insurance  on  the  buildings  owned  by  the  lessee,  to  produce  such  policies 
for  assignment  to  one  to  whom  the  lessee  has  sold  the  buildings  and  as- 
signed the  lease  without  the  lessor's  consent,  constitutes  no  defense  by 
the  assignor  to  an  action  against  him  for  accrued  rent,  where  there  has 
been  no  loss  under  such  policies. 

— Adams  v.  Shirk,  104  Fed.  54 43  O.  O.  A.  407 

LANDS. 

See  "Public  Lands.0 

LEGACIES. 

See  "Willa." 

LETTERS  PATENT. 

For  Inventions,  see  "Fatents." 

LEVY. 

Of  attachment  see  "Attachment,"  J  2. 
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LIBEL  AND  SLANDER. 

§   1«    Actions. 

The  gravamen  of  an  action  for  libel  Is  not  the  Injury  to  the  plaintiff's 
feelings,  but  damage  to  his  reputation  in  the  eyes  of  others,  and  a  dec- 
laration is  insufficient  which  fails  to  show  that  the  alleged  libelous  article 
was  understood  by  its  readers  to  refer  to  the  plaintiff. 

— Duvivler  v.  French,  104  Fed.  278 43  C.  C.  A.  529 

In  a  declaration  for  libel,  where  the  alleged  libelous  publication  does 
not  show  on  Its  face  that  it  has  reference  to  plaintiff,  facts  extrinsic  to 
the  article,  necessary  to  identify  him  as  the  person  referred  to,  cannot  be 
embodied  in  an  innuendo. 

—Duvivler  v.  French,  104  Fed.  278 43  C.  a  A.  5» 

LICENSES. 

As  assets  In  bankruptcy,  see  "Bankruptcy,"  §  2. 

For  making,  use,  or  sale  of  patented  articles,  see  "Patents,"  |  4. 

LIENS. 

Acquired  by  particular  remedies  or  proceedings,  see  "Attachment,"  §  2;  Tax- 
ation," $  1. 
Effect  of  adjudication  in  bankruptcy,  see  "Bankruptcy,"  §  1. 
Particular  classes  of  liens,  see  "Maritime  Liens";  "Railroads,"  f  2. 

mortgage,  see  "Mortgages,"  §  1* 

pledge,  see  "Pledges." 

LIMITATION. 

Of  claim  of  patent,  see  "Patents,"  $  8. 


LIMITATION  OF  ACTIONS. 

Laches,  see  "Equity,"  {  2. 

LOST  INSTRUMENTS. 

A  court  of  law— especially  one  which  is  vested  with  Jurisdiction  both  at 
law  and  in  equity— has  power  to  require  a  plaintiff  to  give  a  bond  of  in- 
demnity as  a  condition  precedent  to  a  recovery  in  an  action  brought 
therein  on  a  lost  negotiable  instrument 

—First  Nat.  Bank  v.  Wildner,  104  Fed.  187 43  C.  C.  A.  461 

The  payee  of  a  negotiable  instrument,  who  claims  to  have  lost  the  same 
before  maturity,  but  that  it  had  not  been  indorsed,  should  not  be  allowed 
to  recover  thereon*  against  the  maker  without  giving  reasonable  indemnity,* 
unless  the  evidence  that  the  paper  has  been  actually  destroyed  is  so  cogent 
that  there  is  practically  no  risk  of  Its  reappearance.  A  finding  of  the 
jury  in  such  an  action  that  the  instrument  was  not  negotiated,  but  was 
lost  while  unindorsed,  is  not  in  itself  a  ground  for  dispensing  with  the 
requirement  of  indemnity,  since  it  would  not  be  available  to  the  maker 
as  a  defense  against  an  action  by  a  third  person  who  produced  the  instru- 
ment properly  indorsed. 

—First  Nat.  Bank  v.  Wildner,  104  Fed.  187 43  0.  G.  A.  461 
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MANDAMUS. 

Collateral  attack  an  judgment  by  mandamus,  see  "Judgment/*  $  2. 

I   1.    Nature  and  grounds  in  general* 

The  writ  of  mandamus  issues  only  to  compel  the  discharge  of  a  plain 
duty,  which  the  parties  commanded  have  lawful  authority  to  do. 

—City  of  Little  Rock  v.  United  States,  103  Fed.  418.  .43  C.  a  A.  261 

|  2.    Subjects  and  purposes  of  relief: 

What  public  officers  are  empowered  to  do  for  third  persons,  the  law  re- 
quires them  to  do.  And  where  a  municipality  and  its  officers  have  the 
power  to  pay  a  judgment  against  the  city  by  the  issue  to  the  owner  of  the 
judgment  of  city  warrants  which  are  receivable  for  city  taxes,  and  have 
no  other  way  to  pay  it,  it  is  their  duty  to  issue  the  warrants,  and  the  writ 
of  mandamus  will  be  granted  to  compel  them  to  discharge  that  duty. 

—City  of  Little  Rock  v.  United  States,  103  Fed.  418.  .43  C.  C.  A.  261 

Under  Pol.  Code  Mont.  §  5037,  providing  that  on  the  certificate  of  a 
justice  of  the  peace  or  clerk  of  a  court  in  which  a  judgment  against 
a  city  or  town  has  been  rendered,  showing  the  amount  and  date  of  such 
judgment,  the  council  of  such  city  or  town  shall  take  steps  for  its  pay- 
ment, the  filing  of  such  a  certificate  is  sufficient  demand  of  payment  to  sup- 
port proceedings  in  mandamus  to  compel  a  compliance  with  the  statute. 
—City  of  Helena  v.  United  States,  104  Fed.  113 43  C.  C.  A.  429 

A  city  which  has  levied  and  collected  a  special  tax  for  the  payment  of 
a  judgment,  as  authorized  by  statute,  cannot  defend  against  a  writ  of 
mandamus  to  compel  it  to  apply  the  fund  so  collected  upon  the  judgment 
—City  of  Helena  v.  United  States,  104  Fed.  113 43  C.  C.  A.  429 

%  3.    Jurisdiction,  proceedings,  and  relief. 

A  judgment  of  mandamus  directing  a  city,  which  already  owes  $60,000, 
either  evidenced  by  city  warrants,  or  upon  which  such  warrants  are  due, 
to  issue  warrants  to  a  judgment  creditor  to  the  amount  of  $35,984  in  pay- 
ment of  his  judgment  against  It,  does  not  constitute  such  an  abuse  of  dis- 
cretion as  will  warrant  a  modification  or  reversal  of  the  judgment. 

—City  of  Little  Rock  v.  United  States,  103  Fed.  418.  .43  C.  C.  A.  261 

Where  the  owner  of  a  judgment  against  a  city  has  the  right  to  compel  the 
issue  to  himself  of  its  warrants  in  payment  thereof,  the  number  of  the 
warrants  that  should  be  issued,  and  their  respective  amounts,  and  the  time 
when  they  should  be  sent  forth,  are  matters  intrusted  to  the  legal  discre- 
tion of  the  trial  court,  subject  always  to  the  proviso  that  the  right  of  the 
creditor  to  the  warrants  must  not  be  denied  or  seriously  impaired. 

—City  of  Little  Rock  v.  United  States,  103  Fed.  418.  .43  C.  C.  A.  261 

MANDATE. 

See  "Mandamus." 

MARITIME  LIENS. 

|   1.    Creation,  operation,  and  effect. 

No  maritime  lien  exists  on  a  vessel,  in  the  absence  of  express  contract 
therefor,  for  advances  made  to  the  crew  without  the  knowledge  of  the 
master,  or  for  port  charges  paid,  in  favor  of  a  charterer  for  a  voyage, 
whose  charter  was  not  with  the  owners,  but  with  a  time  charterer,  who  was 
bound  by  his  charter  to  pay  all  such  charges,  and  of  which  fact  his  subchar- 
terer  was  charged  with  notice. 

—The  Solveig,  103  Fed.  322...., 43  C.  C.  A.  250 

A  steamship  company  having  its  place  of  business  in  New  York  City 
through  jts  officers  procured  repairs  to  be  made  and  supplies  furnished  to 
a  vessel  in  that  port,  representing  that  it  was  the  owner  of  such  vessel. 
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although  the  vessel  was  in  fact  owned  in  Cleveland,  and  the  company  was 
in  possession  under  a  charter  which  required  it  to  make  all  repairs  and 
furnish  all  supplies  at  its  own  expense,  and  to  keep  the  vessel  free  from 
liens.  Meld,  that  persons  making  repairs  or  furnishing  supplies  on  such 
representations  were  not  l>ound  to  make  further  inquiries  as  to  owner- 
ship, but  were  justified  in  relying  on  such  representation,  and,  where  there 
was  an  express  agreement  for  a  lien,  the  vessel  was  bound  thereby;  but 
that,  in  the  absence  of  such  agreement,  or  where  no  inquiry  or  statement 
was  made  as  to  ownership,  there  would  be  no  lien,  although  the  repairs 
or  supplies  were  charged  to  the  vessel,  the  presumption  being  that  credit 
was  given  to  the  supposed  owner. 

—The  George  Farwell,  103  Fed.  882 43  C.  C.  A.  373 

A  libelant  who  made  repairs  on  such  vessel  under  an  agreement  with 
the  port  captain,  who  had  charge  of  the  work,  with  the  approval  of  an 
officer  of  the  company,  on  a  statement  by  the  port  captain  that  the  vessel 
was  owned  by  the  company,  and  was  "good  for  the  bill,"  but  who  made 
no  Inquiries  of  the  company,  and  no  agreement  with  It  for  a  lien,  was 
not  entitled  to  a  lien  therefor. 

—The  George  Farwell,  103  Fed.  882 43  C.  C.  A.  37a 

MARSHALS. 

Of  United  States,  see  "United  States  Marshals." 

MASTER  AND  SERVANT. 

Employ^  as  passenger,  see  "Carriers,"  §  2. 
Release  of  damages,  see  "Release,"  §  1. 

§    1.    Master's  liability  for  injuries  to  serrant. 

It  is  incumbent  on  an  employer  to  exercise  ordinary  care  to  provide  and 
maintain  a  reasonably  safe  place  and  reasonably  safe  machinery  and 
appliances  in  which  and  by  means  whereof  an  employe^  is  to  perform  his 
service. 

—Mason  &  O.  R.  Oo.  v.  Yockey,  103  Fed.  265 43  C.  C.  A.  228 

An  employ^  has  a  right  to  presume,  when  directed  to  work  in  a  par- 
ticular place,  and  with  machinery  furnished  by  the  master,  that  reasona- 
ble care  has  been  exercised  by  his  employer  to  see  that  the  place  is  free 
from  danger,  and  the  machinery  reasonably  safe  for  use,  unless  there  are 
dangers  so  obvious  as  to  lead  a  reasonably  prudent  man  either  to  refuse 
to  work  or  to  make  complaint  to  the  master. 

—Mason  &  O.  R.  Co.  v.  Yockey,  103  Fed.  2G5 43  C.  C.  A.  228 

The  duty  of  qualifying  an  inexperienced  servant  for  the  performance  of 
new  and  dangerous  duties  is  a  personal  duty  of  the  master,  who  is  re- 
sponsible for  the  proper  qualifications  of  any  persons  to  whom  it  is  dele- 
gated, and  for  their  negligence  in  failing  to  continue  the  instruction  until 
it  is  completed. 

—Louisville  &  N.  R.  Co.  v.  Miller,  KM  Fed.  124 43  C.  C.  A.  43« 

It  is  the  duty  of  a  master  who  has  actual  notice  that  a  servant  is  inex- 
perienced in  the  work  for  which  he  is  employed  to  use  reasonable  care  in 
cautioning  and  instructing  such  servant  in  respect  to  the  dangers  he  will 
encounter,  and  how  best  to  discharge  his  duties,  and  he  is  not  relieved 
from  such  duty  by  the  fact  that  the  servant  solicited  the  employment  and 
represented  himself  to  be  competent;  nor  does  the  servant  by  reason  of 
such  fact  assume  the  risk  from  dangers  of  the  employment  of  which  he  Is 
ignorant,  and  as  to  which  he  has  been  given  no  instruction,  although  they 
are  ordinary  hazards  of  the  service,  unless  they  are  so  obvious  that  even 
an  inexperienced  man  would  escape  them  by  the  exercise  of  ordinary 
care. 

—Louisville  &  N.  R.  Co.  v.  Miller,  104  Fed.  124 43  C.  C.  A.  43a 
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Plaintiff  applied  for  employment  as  a  switchman  in  railroad  yards,  stat- 
ing that  he  had  no  experience  in  the  work.  He  was  assigned,  on  his 
request,  without  pay,  to  service  under  foremen  as  a  "cub"  or  learner, 
where  he  worked  five  days,  at  the  end  of  which  he  induced  the  foremen  to 
recommend  him  by  letters  as  competent  for  service  as  a  regular  switchman, 
upon  which  he  was  employed  by  the  yard  master,  who  knew  the  length  of 
his  experience,  and  assigned  to  duty  without  further  advice,  warning,  or 
instruction.  Four  days  later  he  was  injured  in  attempting  to  make  a 
coupling  between  cars  of  different  construction,  which  could  only  be 
safely  coupled  in  a  certain  way,  of  which  he  was  ignorant.  There  was 
evidence  that  not  less  than  four  weeks'  service  as  a  learner  could  properly 
qualify  a  person  to  safely  handle  the  various  kinds  of  cars  which  ordi- 
narily came  into  the  yards.  Held,  that  it  could  not  be  said,  as  a  matter 
of  law,  that  plaintiff  assumed  the  risk,  it  not  appearing  that  the  danger 
in  making  the  coupling  was  obvious  to  an  inexperienced  man,  and  that  a 
verdict  for  plaintiff  on  the  ground  that  the  railroad  company  failed  in  Its 
duty  to  give  plaintiff  proper  instruction  would  not  be  disturbed. 

—Louisville  &  N.  R.  Co.  v.  Miller,  104  Fed.  124 43  O.  O.  A.  436 

A  statement  by  one  applying  for  work  in  the  boiler  maker's  department 
of  railroad  repair  shops  that  be  "had  had  experience  in  that  kind  of 
work,"  where  he  was  employed  only  as  a  helper,  did  not  justify  the  fore- 
man Jn  requiring  him  to  do  work  which  required  the  skill  and  knowledge 
of  an  experienced  boiler  maker  to  do  with  safety  to  himself,  without  giv- 
ing him  proper  instructions,  and  he  cannot  be  held,  as  matter  of  law,  to 
have  assumed  the  risk  in  doing  such  work. 

— Felton  v.  Girardy,  104  Fed.  127 43  C.  C.  A.  430 

A  servant  impliedly  assumes  the  risks  incident  to  the  service  he  con- 
tracts to  perform,  and,  in  the  absence  of  knowledge  to  the  contrary,  the 
employer  may  assume,  as  between  them,  that  one  applying  for  a  particu- 
lar employment  possesses  the  skill  and  judgment  requisite  to  the  safe  and 
proper  performance  of  his  duty;  but  if  the  employment  be  dangerous,  as 
known  to  the  master,  who  has  also  reason  to  know  that  the  servant,  from 
his  youth,  feebleness,  incapacity,  or  inexperience,  does  not  appreciate  the 
dangers,  the  servant  cannot,  even  with  his  own  consent,  be  required  to 
assume  the  risk  therefrom,  unless  he  is  cautioned  and  instructed  suffi- 
ciently to  enable  him  to  comprehend  them,  and  to  do  the  work  safely, 
with  proper  care  on  bis  own  part;  aud  the  same  rule  applies  where  a 
servant  is  directed  to  do  a  temporary  work  outside  of  his  regular  employ- 
ment, the  danger  from  which  is  not  obvious. 

—Felton  v.  Girardy,  104  Fed.  127 43  C.  C.  A.  439 

An  employed  a  part  of  whose  duty  for  more  than  two  years  had  been  to 
sweep  and  clean  out  the  bottom  of  an  elevator  shaft  several  times  a  week, 
who  was  injured,  while  performing  such  duty,  by  the  descent  of  the  car 
upon  hftn,  must  be  held  to  have  assumed  the  risk  of  such  injury^  where 
the  danger  was  obvious,  and  no  change  had  been  made  in  the  mode  of 
operating  the  elevator  during  the  time  of  his  employment. 

— Volk  v.  B.  F.  Sturtevant  Co.,  104  Fed.  27(3 43  C.  C.  A.  527 

A  miner  who  is  permitted  by  his  employer,  either  expressly  or  im- 
pliedly, to  go  to  a  certain  place  in  the  mine,  and  there  receives  injuries 
from  causes  of  which  he  had  no  previous  knowledge,  but  which  were 
known  to  the  employer,  and  should,  in  compliance  with  his  duty  to  pro- 
vide a  reasonably  safe  place  for  his  employes,  have  been  obviated,  may 
recover  from  the  master  for  such  injuries. 

— Harder  &  Hafer  Coal  Miu.  Co.  of  Sullivan  County,  Ind.,  v.  Schmidt, 
104    Fed.    282 43  C.  C.  A.  532 

Where  the  condition  of  the  roof  In  a  coal-mine  entry  was  called  to 
the  attention  of  the  superintendent,  who  did  not  regard  it  as  dangerous, 
and  dissuaded  the  employe^  who  spoke  of  it  from  his  apprehension,  the 
owner  cannot  claim  that  the  danger  was  so  obvious  that  an  employe^  who 
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was  Injured  by  the  falling  of  the  roof  either  assumed  the  risk  or  was 
guilty  of  contributory  negligence. 

— Harder  &  Hafer  Coal  Min.  Co.  of  Sullivan  County,  Ind.,  v.  Schmidt. 
104    Fed.    282 43  C.  C.  A.  £52 

|   2.    Actions. 

Where  water  escaped  from  a  locomotive-  tank  owing  to  the  substitution 
of  a  wooden  plug  for  the  valve  stem,  and  fell  on  the  iron  apron  connect- 
ing engine  and  tender,  where  it  froze,  creating  an  icy  covering  on  which 
plaintiff  slipped,  receiving  injuries,  and  plaintiff  had  observed  the  escape 
of  water,  but  not  the  icy  formation  on  the  apron,  it  was  for  the  jury  to 
say  whether,  on  observing  the  defect,  it  was  plaintiff's  duty  to  forthwith 
abandon  the  engine  in  order  to  avoid  an  assumption  of  risk  precluding  his 
recovery. 

—Mason  &  O.  R.  Co.  v.  Yockey,  103  Fed.  263 43  C.  C.  A.  22S 

Where  water  escaped  from  a  locomotive  tank  owing  to  the  substitution 
of  a  wooden  plug  for  the  valve  stem,  and  fell  on  to  the  iron  apron  con- 
necting engine  and  tender,  where  It  froze,  creating  an  icy  covering,  on 
which  plaintiff  fireman  slipped,  receiving  injuries,  and  plaintiff  had  ob- 
served the  escape  of  water,  but  not  the  icy  formation  on  the  apron,  it  was 
for  the  jury  to  say,  in  view  of  the  engrossing  nature  of  a  fireman's  duties, 
whether,  in  failing  to  observe  the  formation  of  ice,  plaintiff  was  guilty 
of  contributory  negligence. 

—Mason  &  O.  R.  Oo.  v.  Yockey,  103  Fed.  265 43  C.  C.  A.  228 

Plaintiff,  as  defendant  railroad  company's  fireman,  on  a  cold  winter 
morning  was  assigned  to  a  certain  engine,  on  which  he  had  not  fired  since 
the  preceding  summer.  The  engine  was  defective,  in  that  its  valve  stem 
was  out  of  place,  and  an  imperfectly  fitting  wooden  plug  had  been  sub- 
stituted, permitting  a  spray  of  water  to  escape  with  the  jolting  of  the 
engine  over  the  rough  roadbed,  and  fall  onto  the  iron  apron  connecting 
the  engine  and  tender,  where  it  froze,  creating  an  icy  covering.  Plain- 
tiff slipped  on  this  covering,  and  fell  from  the  cab.  receiving  serious  in- 
jury. He  was  ignorant,  at  the  time  of  going  on  the  engine,  of  the  sub- 
stitution of  the  plug  for  the  valve  stem,  and  had  not  been  warned  of  the 
fact.  Held,  that  the  question  of  defendant's  negligence  was  properly  sub- 
mitted to  the  jury. 

—Mason  &  O.  R.  Co.  v.  Yockey,  103  Fed.  265 43  C.  C.  A.  228 

Where  fair-minded  men  may  honestly  draw  different  conclusions  from 
the  facts  in  evidence  as  to  the  negligence  of  a  master  and  the  contribu- 
tory negligence  of  a  servant,  such  questions  are  of  fact  for  the  jury. 

—Mason  &  O.  R.  Co.  v.  Yockey,  103  Fed.  265 43  C.  C.  A.  228 

Plaintiffs  intestate  was  employed  as  a  boiler  maker's  helper  in  the  re- 
pair shops  of  defendant  railroad  company.  During  a  holiday,  when  most 
of  the  other  employes  were  absent,  he  was  directed  by  the»  foreman  of 
the  shops  to  go  into  the  fire  box  of  a  locomotive  engine,  which  had  steam 
up,  and  tighten  the  plug  in  a  leaking  flue  of  the  boiler.  The  plug  was  a 
screw  plug,  and  in  attempting  to  drive  it  with  a  hammer  he  broke  the 
threads  so  that  the  plug  was  forced  out  by  the  pressure,  and  he  was 
scalded  to  death  by  the  escaping  steam  and  water.  It  was  shown  that 
two  kinds  of  plugs  were  used  in  leaky  flues,  one  being  screwed  into  the 
flue,  and  the  other  driven;  but  it  did  not  appear  that  deceased  knew  such 
fact,  and  there  was  evidence  tending  to  show  that  the  repairing  of  such 
plugs  was  the  work  of  an  experienced  boiler  maker,  who  could  have  told 
which  kind  the  one  to  be  repaired  was,  and  that  it  should  have  been 
tightened  with  a  wrench.  There  was  also  testimony  that  deceased  ob- 
jected to  doing  the  work  while  the  boiler  was  hot,  saying  he  did  not 
know  what  to  do,  or  how  to  do  it,  but  that  he  was  ordered  back  without 
instructions.  Held,  that  on  such  evidence  a  motion  to  direct  a  verdict 
•  for  defendant  was  properly  overruled. 

— Felton  v.  Girardy,  104  Fed.  127 43  a  C.  A.  439 

A  railroad  coal  shed  was  equipped  with  boxes  or  chutes  holding  about 
five  tons  each,  which,  on  being  tripped,  slid  out  over  a  tender,  when  the 
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pulling  of  a  pin  permitted  an  apron  to  drop,  and  the  coal  was  discharged 
into  the  tender.  On  one  occasion  one  of  the  chutes  failed  to  slide  out  on 
being  tripped,  and  plaintiff,  an  employe,  was  directed  by  his  foreman  to 
stand  on  the  tender  and  pull  on  it.  It  suddenly  slid  out,  knocking  plain- 
tiff into  the  tender,  and  the  apron  fell,  dumping  the  entire  contents  upon 
him,  and  causing  his  Injury.  There  was  evidence  tending  to  show  that 
10  days  after  the  accident  only  1  of  the  12  chutes  in  the  shed  would 
operate  properly,  and  as  they  were  designed  to  operate,  and  evidence 
was  also  introduced  by  defendant  to  the  effect  that  they  were  inspected 
daily.  Held,  that  such  evidence  warranted  the  submission  to  the  Jury 
of-  the  questions  whether  the  chute  was  in  proper  repair,  and,  if  not, 
whether  defendant  knew  or  should  have  known  its  defective  condition. 

—Great  Northern  Ry.  Co.  v.  Kasischke,  104  Fed.  440 

43  O.  C.  A.  626 

In  such  case  plaintiff  must  necessarily  have  known  that  from  some 
cause  the  chute  did  not  slide  properly,  and  must  be  held  to  have  assumed 
the  riak  therefrom;  but  that  fact  would  not  warrant  the  court  in  hold- 
ing, as  a  matter  of  law,  that  he  also  assumed  the  risk  from  the  defective 
fastening  of  the  apron,  by  reason  of  which  the  coal  was  prematurely  dis- 
charged upon  him,  or  preclude  a  recovery  for  injuries  caused  thereby,  and 
in  the  absence  of  evidence  clearly  showing  that  he  had,  or  should  have 
had,  knowledge  of  such  defect,  that  question  was  one  for  the  Jury. 

—Great  Northern  Ry.  Co.  v.  Kasischke,  104  Fed.  440 

43  O.  a  A.  626 

MEASURE  OF  DAMAGES. 

See  "Damages,"  §  1 

MINES  AND  MINERALS. 

Employes  in  mines,  see  "Master  and  Servant,"  §§  1,  2. 
Mining  lands  in  Indian  Territory,  see  "Indians." 

4    1.    Title,  conveyances,  and  contracts. 

By  an  instrument  under  seal,  duly  acknowledged  and  recorded,  an 
owner  of  land  leased  the  same  tor  a  term  of  100  years  for  a  fixed  price, 
to*  be  presently  paid,  and  an  annual  rental  of  one  dollar,  the  lease  being 
conditioned  as  follows:  "It  being,  however,  clearly  understood  that  the 
possession  which  the  said  Thomas  [lessee]  acquires  under  this  lease  shall 
extend  only  to  the  use  of  the  leased  premises  as  a  coal  field;  that  is  to 
say,  the  said  Thomas  shall  have  full  right,  power,  and  possession  to  search 
for  coal  anywhere  on  the  leased  premises,  in  any  manner  he  may  think 
proper,  to  raise  the  coal  when  found  from  the  beds,  at  all  times  to  enter 
and  carry  away  the  coal,  *  *  *  and  to  sell  the  same  for  his  own 
benefit  and  profit  *  *  *  These  rights  and  privileges  shall  extend  to 
the  heirs  *  *  *  and  assigns  of  the  said  Thomas  during  the  term  afore- 
said." The  instrument  further  reserved  the  right  to  the  lessor  and  his 
heirs,  so  long  as  they  resided  on  the  leased  premises,  to  dig  whatever 
coal  they  might  want  for  their  own  use,  "but  not  to  sell,  so  as  to  inter- 
fere with  the  works  of  said  lessee."  Held,  that  such  instrument  was  a 
present  demise,  and,  though  in  terms  a  leasee,  operated  not  only  to  work 
a  severance  of  the  surface  of  the  land  from  the  underlying  coal,  but  as  a 
sale  of  the  coal  with  the  right  of  removal  within  100  years,  and  that  after 
such  severance  the  continued  occupation  of  the  surface  of  the  land  by 
the  lessor  and  those  claiming  under  hiin  did  not  create  title  in  them  to 
the  coal  by  adverse  possession  or  by  limitation. 

— Plummer  v.  Hillside  Coal  &  Iron  Co.,  104  Fed.  208.  .43  C.  C.  A.  490 

The  title  to  the  underlying  coal  having  passed  by  such  instrument  to 
the  lessee,  the  possession  was  thereafter  referable  to  such  title,  which 
could  only  be  extinguished  by  actual  adverse  possession  distinct  from  pos- 
session of  the  surface.  The  failure  of  the  lessee  to  enter  and  mine  the 
coal  for  any  length  of  time  short  of  tho  100  years  would  not  affect  his 
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title,  Dor  would  it  be  forfeited  to  the  lessor  by  a  failure  to  pay  the  an- 
nual rental  for  a  number  of  years,  in  the  absence  of  any  provision  for 
such  forfeiture  in  the  lease. 

— Plummer  t.  Hillside  Coal  &  Iron  Co.,  104  Fed.  208.  .43  C.  0.  A.  490 

MINORS. 

See  "Infants." 

MISREPRESENTATION. 

By  insured,  Bee  "Insurance,"  8  8. 

MODIFICATION. 

Of  contract,  see  "Contracts,"  |  8. 

MORTGAGES. 

Railroads,  see  "Railroads,"  8  2. 

§   1.    Construction  and  operation. 

Where  a  mortgage  did  not  require  the  mortgagor  to  keep  the  property 
insured  for  the  benefit  of  the  mortgagee,  there  is  no  ground  upon  which  a 
court  of  equity  can  declare  a  lien  in  favor  of' the  mortgagee  on  the  pro- 
ceeds of  insurance  procured  by  a  purchaser  of  the  property  subject  to  the 
mortgage. 

—Farmers'  Loan  &  Trust  Co.  v.  Penn  Plate-Glass  Co.,  103  Fed.  132. . 

43  C.  C.  A.  114 
§  2.    Right,  and  liabilities  of  parties. 

A  mortgage  given  by  a  corporation  to  a  trustee  to  secure  an  issue  of 
bonds  may  properly  contain  provisions  defining  and  limiting  the  duties 
and  obligations  of  the  trustee  to  the  holders  of  the  bonds,  and  which 
have  no  relation  to  the  contract  of  the  mortgagor,  and  do  not  affect  its 
liability.  A  clause  of  such  character,  relating  entirely  to  the  duties  and 
obligations  of  the  trustee,  and  providing  that  it  shall  be  no  part  of  its 
duty  "to  file  or  record  this  indenture.  *  *  *  or  to  renew  such  mort- 
gage, or  to  procure  any  further,  other,  or  additional  instruments  of  fur- 
ther assurance,  *  *  *  or  to  effect  insurance  against  fire  or  other 
damage  on  any  portion  of  the  mortgaged  property,  or  to  renew  any  poli- 
cies of  insurance,  or  to  keep  itself  informed  or  advised  as  to  the  payment 
of  any  taxes  or  assessments,  or  to  require  such  payment  to  be  made; 
but  the  trustee  may,  in  its  discretion,  do  any  or  all  of  the  matters  and 
things  in  this  paragraph  set  forth,  or  require  the  same  to  be  done,"— can- 
not be  construed,  in  the  absence  of  any  other  provision  on  the  subject, 
as  imposing  on  the  mortgagor  an  obligation  to  keep  the  property  insured 
for  the  benefit  of  the  bondholders  on  demand  of  the  trustee. 

—Farmers'  Loan  &  Trust  Co.  v.  Penn  Plate-Glass  Co.,  103  Fed.  132. . 

43  C.  C.  A-  114 

§  3*    Transfer  of  property  mortgaged  or  of  equity  of  redemption. 

The  acceptance  of  a  conveyance  of  mortgaged  property  "subject  to  the 
mortgage"  can  have  no  greater  or  other  effect,  at  the  most,  than  an  ex- 
press contract  on  the  part  of  the  grantee,  with  the  grantor,  to  pay  the 
mortgage  debt.  It  does  not  bind  the  grantee  to  perform  any  of  the  cove- 
nants of  the  mortgage,  except  those  which  run  with  the  land,  and  a  pro- 
vision that  the  mortgagor  shall  insure  for  the  benefit  of  the  mortgagee  i» 
not  such  a  covenant. 

—Farmers'  Loan  &  Trust  Co.  v.  Penn  Plate-Glass  Co.,  103  Fed.  132. . 

43  C.  C.  A-  114 

Under  the  rule  in  Pennsylvania,  by  which  the  contract  of  a  grantee  aris- 
ing from  the  acceptance  of  a  conveyance  of  mortgaged  property  subject 
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to  the  mortgage  is  held  to  be  one  of  indemnity  to  the  grantor  with  re- 
spect to  the  mortgage  debt,  the  grantee  Is  not  bound  to  indemnify  against 
a  personal  covenant  of  the  mortgagor  to  insure;  nor  does  such  convey- 
ance impose  any  obligation  on  the  grantee  which  can  be  enforced  by  the 
mortgagee,  where  the  mortgage  expressly  exempts  the  mortgagor  from 
personal  liability  for  the  mortgage  debt. 

— Farmers'  Loan  &  Trust  Co.  v.  Penn  Plate-Glass  Co.,  103  Fed.  132. . 

43  C.  C.  A.  114 

The  rule  that,  where  a  mortgagor  has  covenanted  to  insure  the  mort- 
gaged property  for  the  benefit  of  the  mortgagee,  a  court  of  equity  may 
impress  an  equitable  lien  in  favor  of  the  mortgagee  upon  a  fund  arising 
from  insurance  taken  by  the  mortgagor  in  his  own  name,  is  based  upon 
the  existence  of  an  express  contract  by  which  the  owner  agreed  to  give  a 
lien  upon  that  particular  fund,  and  upon  the  maxim  that  equity  regards 
as  done  that  which  ought  to  be  done;  but,  as  equity  cannot  create  the 
lien  independently  of  contract,  such  rule  cannot  be  applied  to  the  pro- 
ceeds of  insurance  taken  for  his  own  benefit  by  a  grantee  of  the  equity  of 
redemption  in  the  property  subject  to  the  mortgage,  between  whom  and 
the  mortgagee  there  is  no  contract  with  respect  to  such  fund. 

— Farmers'  Loan  &  Trust  Co.  v.  Penn  Plate-Glass  Co.,  103  Fed.  132. . 

43  C.  C.  A.  114 

Where  a  mortgage  contained  no  provision  requiring  the  mortgagor  to 
keep  the  property  insured  for  the  benefit  of  the  mortgagee,  the  fact  that 
the  mortgagor  did  so  until  it  became  insolvent  does  not  constitute  a  con- 
struction of  the  contract  by  the  parties  which  can  bind  a  subsequent  pur- 
chaser of  the  property  subject  to  the  mortgage  to  procure  such  insurance. 
—Farmers'  Loan  &  Trust  Co.  v.  Penn  Plate-Glass  Co.,  103  Fed.  132. . 

43  0.  0.  A.  114 

MOTIONS. 

Arrest  of  judgment  in  civil  actions,  see  "Judgment,"  §  1. 
Presentation  of  objections  for  review,  see  * 'Appeal  and  Error,"  g  2, 

MUNICIPAL  CORPORATIONS. 

See  "Counties." 

Mandamus,  see  "Mandamus,"  |  2. 

|   1.    Property. 

Under  Code  Va.  c.  65,  conferring  on  any  board  of  education  or  other 
corporation  power  to  take  a  gift,  devise,  or  bequest  for  literary  or  educa- 
tional purposes,  a  city  wbose  charter  provides  that  it  shall  have  all  such 
powers  as  are  or  may  be  conferred  on  the  councils  of  cities  and  towns 
having  a  population  of  5,000  by  the  constitution  and  general  laws  of 
the  state,  and  that  the  administration  and  government  of  said  city  shall 
be  vested  in  a  board  .called  the  '•common  council,'*  "and  such  other  boards 
and  offices  as  are  now  or  hereafter  may  be  provided  for,"  and  for  which 
a  special  board  of  trustees  is  created  by  the  legislature,  to  administer 
the  trust  created  by  the  will  under  consideration,  is  competent  to  take 
a  bequest  for  the  erection  of  schools  for  the  education  of  the  poor. 

— Handley  v.  Palmer,  103  Fed.  39 43  C.  C.  A.  100 

{  2.    Public  improvement*. 

The  stipulation,  common  to  corporation  agreements  for  work  and  labor, 
that  contractors  may  be  required  to  perform  extra  work  connected  with 
that  described  in  the  contract,  at  the  price  named  in  the  agreement  or 
fixed  by  an  engineer,  is  limited,  by  the  subject-matter  of  the  contract  and 
the  intention  of  the  parties,  to  such  proportionally  small  amounts  of  extra 
work  as  may  become  necessary  to  the  completion  of  the  undertaking  con- 
templated by  the  parties  when  the  contract  was  made;  and  work  which 
does  not  fall  within  this  limitation  is  new  and  different  work,  not  covered 
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by  the  agreement,  and  for  which  contractors  may  recover  upon  a  quantum 
meruit. 

—Salt  Lake  City  v.  Smith,  104  Fed.  457 43  C.  C.  A.  637 

The  stipulation  in  such  contracts  that  any  questions,  differences,  or 
controversies  which  may  arise  between  the  corporation  and  the  contractor 
under  or  in  reference  to  the  agreement  and  the  specifications,  or  the  per- 
formance or  nonperformance  of  the  work  to  which  they  relate,  shall  be 
referred  to  an  arbiter,  and  that  his  decision  thereof  shall  be  final  and  con- 
clusive upon  both  parties,  gives  the  arbiter  no  jurisdiction  to  determine 
that  work  or  materials  which  were  not  covered  by  the  contract  were  fur- 
nished under  it,  and  his  decision  to  that  effect  is  nugatory. 

—Salt  Lake  City  v.  Smith,  104  Fed.  457 43  C.  C.  A.  637 

The  provision  in  such  a  contract  that  the  corporation  or  Its  engineer 
may  make  any  necessary  or  desirable  alterations  in  the  work,  and  that 
the  contractors  shall  receive  the  contract  price,  or  a  price  fixed  by  the 
engineer,  for  work  or  material  required  by  the  alterations,  is  limited,  by 
the  subject-matter  and  the  intention  of  the  parties  when  it  was  made,  to 
such  modifications  of  the  work  contemplated  at  the  time  of  the  making 
of  the  contract  as  do  not  radically  change  the  nature  or  cost  of  the  work 
or  materials  required.  For  all  other  work  and  materials  required  by  the 
alterations  the  contractors  may  recover  the  reasonable  value,  notwith- 
standing the  agreement. 

—Salt  Lake  City  v.  Smith,  104  Fed.  457 43  C.  C.  A.  637 

4  3.    Fiscal  management,  public  debt,  securities,  and  taxation. 

Under  Const.  Ark.  art.  16,  §  10,  providing  that  "the  taxes  of  counties, 
towns  and  cities  shall  only  be  payable  in  lawful  currency  of  the  United 
States,  or  the  orders  or  warrants  of  said  counties,  towns  and  cities  re- 
spectively," and  sections  1002,  1003,  5130,  5169,  5189,  Sand.  &  H.  Dig. 
Ark.  1894,  a  city  of  the  state  of  Arkansas  has  power  to  issue  its  warrants 
in  payment  of  its  debts. 

—City  of  Little  Rock  v.  United  States,  103  Fed.  418.  .43  C.  C.  A.  201 

In  the  absence  of  an  express  limitation  in  the  constitution  or  statutes 
of  Arkansas  of  the  power  of  cities  to  draw  warrants  to  an  authority  to 
draw  them  only  against  a  fund  appropriated  to  pay  them,  or  against  money 
in  the  treasury,  or  against  money  that  will  come  into  the  treasury  within 
a  year  after  their  issue,  municipalities  of  that  state,  under  its  constitu- 
tion and  statutes,  making  municipal  warrants  receivable  in  payment  of 
city  taxes,  have  power  to  issue  their  warrants  to  pay  just  debts  when 
there  is  no  money  in  their  treasuries  to  pay  them,  and  no  prospect  that 
there  will  be  any  within  a  year  of  their  issue. 

—City  of  Little  Rock  v.  United  States,  103  Fed.  418.  .43  C.  C.  A.  261 

Pol.  Code  Mont.  §  4814,  limits  the  amount  of  taxes  which  a  city  or 
town  may  levy  "for  general  municipal  or  administrative  purposes."  but 
section  4815  provides  that  special  taxes  may  also  be  assessed  and  levied 
as  provided  in  that  title,  and  such  title  contains  section  5037,  which  re- 
quires cities  or  towns  to  levy  and  collect  a  tax-  sufficient  to  pay  within 
three  years  any  judgment  rendered  against  the  municipality  and  properly 
certified,  where  there  Is  not  sufficient  money  in  the  general  fund,  exclusive 
of  the  appropriations,  for  the  current  fiscal  year.  Z/e/d,  that  the  limita- 
tion in  section  4814  did  not  apply  to  a  tax  levied  for  payment  of  a  judg- 
ment, which  constituted  a  special  tax,  within  the  meaning  of  section 
4S15. 

—City  of  Helena  v.  United  States,  104  Fed.  113 43  C.  C.  A.  429 

The  transferee  of  a  bona  fide  purchaser  of  negotiable  municipal  bonds 
acquires  all  the  rights  of  his  transferror,  and  may  invoke  every  presump- 
tion and  estoppel  arising  from  their  negotiability  and  from  their  recitals  in 
support  of  their  validity  which  the  transferror  might  have  relied  upon, 
even  though  the  transferee  takes  them  after  maturity  with  notice  of  all 
the  alleged  defenses. 

—Hughes  County,  S.  D.,  v.  Livingston,  104  Fed.  306.  .43  C.  C.  A.  541 
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The  fact  that  coupons  are  made  payable  at  a  particular  place  does  not 
make  a  presentation  of  them  for  payment  at  that  place  necessary  before* 
an  action  can  be  maintained  upon  them. 

—Hughes  County,  S.  D.,  v.  Livingston,  104  Fed.  306.  .43  0.  C.  A.  541 

A  complaint  which  sets  out  the  bond,  which  contains  a  recital  that  it  was 
Issued  in  pursuance  of  a  specified  legislative  act,  and  avers  that  the  bond 
was  issued  in  conformity  with  the  enactment  therein  recited,  and  that 
the  plaintiff  is  a  bona  fide  purchaser  thereof  for  value,  is  good,  although 
it  does  not  otherwise  allege  a  compliance  with  the  conditions  precedent  to 
its  issue. 

—Hughes  County,  S.  D.,  ▼.  Livingston,  104  Fed.  306.  .43  0.  0.  A.  541 

The  fact  that  the  warrants  in  place  of  which  funding  bonds  were  is- 
sued were  fraudulent,  or  that  the  apparent  debt  which  they  were  issued 
to  pay  was  fictitious,  or  that  their  proceeds  were  diverted  from  the  lawful 
purpose  specified  in  the  bonds  to  illegal  purposes,  constitutes  no  defense- 
against  an  action  by  an  innocent  purchaser  upon  municipal  bonds  which 
were  issued  under  a  statute  authorizing  the  municipality  to  fund  its  in- 
debtedness, and  which  lawfully  recited  that  they  were  issued  under  that 
act  and  for  that  purpose. 

—Hughes  County,  S.  D.,  v.  Livingston,  104  Fed.  306.  .43  C.  0.  A.  541 

An  authorized  recital  in  municipal  bonds  that  they  are  issued  "in  pursu- 
ance of"  a  legislative  act  which  empowers  the  municipality  to  issue  them 
on  the  conditions  that  a  fundable  debt  exists,  that  the  electors  of  the 
county  have  voted  to  issue  them,  that  they  have  been  duly  advertised 
for  sale  and  duly  registered,  imports  that  these  and  all  other  precedent 
conditions  have  been  fulfilled  when  the  bonds  were  sent  forth,  relieves  the 
innocent  purchaser  of  all  inquiry,  notice,  and  knowledge  of  the  actual 
action  and  records  of  the  officers  of  the  municipality,  and  estops  the  mu- 
nicipal body  from  denying  that  such  action  was  taken  and  such  records 
were  made  as  authorized  the  issue  of  the  bonds,  unless  the  constitution 
or  the  act  under  which  the  bonds  were  issued  prescribes  some  public 
record  as  the  test  of  compliance  with  some  of  the  conditions  precedent. 
Laws  Dak.  T.  1889,  c.  42. 

—Hughes  County,  S.  D.,  v.  Livingston,  104  Fed.  306.  .43  C.  C.  A.  541 

Such  a  recital  in  a  bond  Issued  by  the  board  of  county  commissioners 
of  a  county  is  a  certificate  that  the  levy  of  the  annual  tax  to  pay  the  in- 
terest and  principal  of  the  debt  evidenced  by  the  bonds  required  by  section' 
5,  art.  13,  Const.  S.  DM  has  been  made. 

—Hughes  County,  S.  D.,  v.  Livingston,  104  Fed.  306.  .43  C.  C.  A.  541 

A  recital  of  a  compliance  with  the  authorizing  act  by  the  officers  of  a 
county  in  a  bond  which  they  issue  estops  the  municipal  body  from  deny- 
ing every  fact  connected  with,  or  growing  out  of,  the  discharge  of  the* 
ordinary  duties  of  such  onlcers,  which  under  the  law  they  were  required" 
to  ascertain  and  determine  before  they  issued  the  bonds. 

—Hughes  County,  S.  D.,  ▼.  Livingston,  104  Fed.  306.  .43  C.  C.  A.  541 

It  is  the  duty  of  the  board  of  county  commissioners,  which  is  required  to 
certify  that  bonds  are  issued  in  pursuance  of  an  act  of  the  legislature, 
which  prescribes  the  favorable  vote  of  the  electors  of  the  county  as  a  con- 
dition precedent  to  their  issue,  to  examine  the  proper  record,  when  it  is 
not  itself  the  canvassing  board,  and  ascertain  whether  or  not  a  legal  prop- 
osition to  issue  the  bonds  has  been  sustained  by  the  vote  of  the  electors, 
and  its  certificate  that  the  bonds  have  been  issued  in  pursuance  of  the  act 
precludes  the  county  from  defeating  them  in  the  hands  of  an  innocent 
purchaser,  either  on  the  ground  that  no  lawful  proposition  to  issue  them 
was  submitted  to  the  electors,  or  on  the  ground  that  such  a  proposition 
was  not  sustained  by  their  vote. 

—Hughes  County,  S.  D.,  v.  Livingston,  104  Fed.  306.  .43  C.  C.  A.  541 

A  quasi  municipality  may  not,  by  recitals  In  its  bonds,  estop  itself  from 
denying  that  it  is  without  power  to  issue  them,  when  the  laws  are  such. 
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that  there  can  be  no  state  of  facts  or  of  conditions  under  which  it  would 
have  the  authority  to  emit  them. 

—Hughes  County,  S.  D.,  v.  Livingston,  104  Fed.  306.  .43  C.  C.  A.  541 

But  if  the  laws  are  such  that  there  might,  under  any  state  of  facts  or 
circumstances,  be  legal  power  in  the  quasi  municipality  to  issue  its  bonds, 
It  may  by  recitals  therein  estop  itself  from  denying  that  those  facts  or 
circumstances  exist,  and  that  it  had  lawful  power  to  send  the  bonds 
forth,  unless  the  constitution  or  the  law  under  which  the  bonds  are  issued 
prescribes  some  public  record  as  the  test  of  the  existence  of  some  of  those 
facts  or  circumstances. 

—Hughes  County,  S.  D.,  v.  Livingston,  104  Fed.  306.  .43  C.  C.  A.  541 

Coupons  upon  municipal  bonds  draw  interest  from  their  maturity  until 
the  date  of  the  entry  of  judgment  upon  them  at  the  rate  established  by 
the  law  where  they  are  payable. 

—Hughes  County,  S.  D„  v.  Livingston,  104  Fed.  306.  .43  C.  C.  A.  541 

When  a  municipal  body  has  authority  to  issue  bonds  on  the  condition 
that  certain  facts  exist,  or  certain  aets  have  been  done,  and  the  law  in- 
trusts the  power  to,  and  imposes  the  duty  upon,  its  officers  to  ascertain, 
determine,  and  certify  the  existence  of  those  facts,  or  the  doing  of  those 
acts,  at  the  time  of  the  issuing  of  the  bonds,  their  certificate  will  estop 
the'  municipality,  as  against  a  bona  fide  holder  of  the  bonds,  from  proving 
its  falsity  to  defeat  them. 

—Hughes  County,  S.  D.,  v.  Livingston,  104  Fed.  306.  .43  O.  C.  A.  541 

•$   4.    Actions. 

A  city  whose  officers  consent  to  the  rendition  of  a  judgment  against 
It  in  consideration  of  the  settlement  of  the  amount  of  its  indebtedness, 
and  which  levies  a  tax  for  the  payment  of  such  judgment,  and  otherwise 
treats  it  as  valid,  is  estopped  by  laches  from  setting  up  as  an  objection 
to  the  issuance  of  an  execution  or  writ  of  mandamus  for  the  enforce- 
ment of  the  judgment  a  matter  which  might  have  been  pleaded  in  de- 
fense to  the  action. 

—City  of  Helena  v.  United  States,  104  Fed.  113 43  C.  C.  A.  429 

NAMES. 

Bee  '"Trade-Marks  and  Trade-Names." 

NATIONAL  BANKS. 

See  "Banks  and  Banking,"  §  3. 

NEGLIGENCE. 

See  "Carriers,"  §  2. 

Employers,  see  "Master  and  Servant,"  f$  1,  2. 

NOTICE. 

Of  appeal,  see  "Appeal  and  Error,"  §  4. 
Of  loss  to  indemnitor,  see  "Indemnity." 
To  garnishee,  see  "Garnishment,"  §  3. 


OFFER. 

Proposals  for  contract,  see  "Contracts,"  §  1. 
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OFFICERS. 

Mandamus,  see  "Mandamus,"  §  2. 

Particular  classes  of  officers,  see  "Receivers";  "United  States  Marshals." 

bank  officers,  see  "Banks  and  Banking,"  f  2. 

|   1.    Liabilities  on  official  bonds. 

When  an  officer  assumes  to  act  under  color  of  his  office,  having  no  writ 
or  process  whatsoever,  or  having  process  which  on  Its  face  is  utterly  void, 
it  Is  the  prevailing  doctrine  that  whatever  he  may  do  under  such  circum- 
stances imposes  no  liability  on  his  sureties.  To  constitute  color  of  office 
such  as  will  render  an  officer's  sureties  liable  for  his  wrongful  acts,  some- 
thing else  must  be  shown  besides  the  fact  that  in  doing  the  act  complained 
of  the  officer  claimed  to  be  acting  in  an  official  capacity. 

—Chandler  v.  Rutherford,  101  Fed.  774 43  0.  a  A.  218 

ORDERS. 

Review  of  appealable  orders,  see  "Appeal  and  Error." 

OVERCHARGE. 

By  carrier,  see  "Carriers,"  §  1. 

PARENT  AND  CHILD. 

See  "Infants." 

PARTIES. 

On  appeal  or  writ  of  error,  see  "Appeal  and  Error,"  §  3. 

Persons  concluded  by  judgment,  see  "Judgment,"  §  3. 

To  bill  for  injunction,  see  "Injunction,"  §  2. 

To  conveyances  in  fraud  of  creditors,  see  "Fraudulent  Conveyances, "  $  2. 

PARTNERSHIP. 

See  "Joint  Stock  Companies." 

Insolvency  within  bankruptcy  act,  see  "Bankruptcy,"  |  1. 

PART  PAYMENT. 

Within  statute  of  frauds,  see  "Frauds,  Statute  of,"  S  1. 

PASSENGERS. 

See  "Carriers,"  I  2. 

PATENTS. 

|  1.    Subjects  of  patents. 

The  great  utility  of  a  patented  article,  process,  or  improvement  can  only 
be  considered,  and  allowed  to  turn  the  scale  upon  the  question  whether 
the  inventive  faculty  has  been  exercised,  when  that  question  is  balanced 
with  doubt 

— Falk  Mfg.  Co.  ▼.  Missouri  R.  Co.,  103  Fed.  295 43  C.  C.  A.  240 

The  Marble  patent,  No.  547,732,  for  a  wooden-rim  bicycle  wheel,  which 
differs  from  similar  wheels  previously  made  only  in  making  a  tongued 
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and  grooved  Joint  between  the  ends  of  the  wooden  rim,  where  they  meet, 
is  void  for  want  of  patentable  novelty,  and  anticipation  in  the  prior  art 
of  Joinery. 

—Indiana  Novelty  Mfg.  Co.  v.  Crocker  Chair  Co.,  103  Fed.  496 

43  C.  C.  A.  28T 
§  2.    Patentability. 

The  essence  of  a  design  in  the  view  of  the  patent  law  resides,  not  in 
the  elements  individually,  nor  in  their  method  of  arrangement,  but  in  the 
impression  made  through  the  eye  on  the  mind  of  the  observer,  either  of 
gracefulness  or  strength,  or  both  combined,  but,  in  any  case,  of  the 
uniqueness  and  character  of  the  structure  as  a  whole. 

— Pelouze  Scale  &  Mfg.  Co.  ▼.  American  Cutlery  Co.,  102  Fed.  916 

'  43  C.  C.  A.  52 

There  is  no  invention  in  merely  selecting  and  putting  together  the 

most  desirable  parts  of  different  machines  in  the  same  art,  making  a 

new  machine,  in  which  each  part  operates  in  the  same  way  as  it  did  in 

the  old,  and  effects  the  same  result. 

—Overweight  Counterbalance  Elevator  Co.  v.  Henry  Vogt  Mach.  Co., 

102  Fed.  957 43  C.  C.  A.  80 

The  fact  that  the  modern  invention  of  electric  street  railroads  has  ren- 
dered the  process  of  greater  utility  as  applied  to  the  tracks  of  such  roads, 
and  brought  it  into  general  use,  cannot  give  validity  to  the  patent,  since 
the  process  described  and  claimed  is  essentially  old,  and  is  applied  with- 
out varying  the  operation  to  any  appreciable  extent 

— Falk  Mfg.  Co.  v.  Missouri  R..Co.,  103  Fed.  295 43  C.  C.  A.  240 

The  Kickard  patent  No.  604,338,  for  an  improvement  in  the  art  of 
treating  tobacco  leaves,  which  consists  in  sprinkling  the  leaves  of  the 
growing  plant  with  chemicals— preferably,  a  solution  of  potash,  but  in- 
cluding any  alkali— which  produce  spots,  and  are  claimed  to  improve  the 
quality  of  the  leaves  for  use  as  cigar  wrappers,  is  void,  because  not  use- 
ful; the  only  effect  of  the  treatment  if  not  the  only  object  being  to  spot 
the  tobacco,  and  counterfeit  the  leaf  spotted  by  natural  causes. 

— Rickard  v.  Du  Bon,  103  Fed.  80S 43  C.  C.  A.  360 

8   3.    Construction  and  operation  of  letters  patent. 

The  claims  of  a  patent  should  be  construed,  where  they  reasonably  may 
be,  to  cover  the  entire  invention  of  the  patentee:  and  where  a  patent 
contains  several  claims,  some  of  which  are  limited  to  details,  the  others 
are,  prima  facie,  not  to  be  restricted  by  insisting  that  they  contain,  as 
necessary  elements,  the  particulars  which  are  specifically  covered  else- 
where. 

— Bresnahan  v.  Tripp  Giant  Leveller  Co.,  102  Fed.  899;    Fuller  v. 
Same,  Id. 43  C.  C.  A.  48. 

The  claims  of  a  patent,  unless  they  are  restricted  in  terms  or  by  neces- 
sary Implication,  will  include  all  changes  of  form,  whether  of  size  or 
shape,  or  changes  in  location  of  the  parts  of  a  combination,  If  the  mode 
of  operation  is  not  changed,  and  the  parts  still  perform  the  same  duty. 
—Union  Steam-Pump  Co.  v.  Battle  Creek  Steam-Pump  Co.,  104  Fed. 

337    43  C.  C.  A.  560 

When  language  in  a  claim  of  a  patent  is  evidently  used  with  reference 
to  the  particular  construction  of  the  device  illustrated  by  the  drawings, 
without  intention  of  limiting  the  claim  to  that  particular  construction, 
it  will  not  be  construed  to  effect  such  limitation,  where  to  do  so  would 
be  to  deprive  the  inventor  of  the  benefit  of  his  actual  invention,  as  clearly 
disclosed  by  his  specification. 

—Metallic  Extraction  Co.  v.  Brown,  104  Fed.  345 43  C.  C.  A.  56S 

The  use  of  letters  in  a  claim  to  describe  a  patented  invention,  which  is 
merely  an  improvement  of  a  narrow  character,  will  limit  the  inventor  to 
the  elements  so  designated,  as  shown  in  the  drawings  and  specification  to 
which  the  letters  refer,  which  are  by  such  reference,  in  effect  incorpo- 
rated in  the  claim. 

— Ross-Moyer  Mfg.  Co.  v.  Randall,  104  Fed.  355 43  C.  C.  A.  57S 
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I  4.    Title,  conveyances,  and  contracts. 

An  electric  light  company,  having  the  exclusive  right  and  license  to  use 
apparatus  involving  the  Edison  system  of  distribution  in  a  city,  installed 
a  permanent  system  of  wires  in  a  hotel  building  being  erected  in  such  city, 
under  contract  with  the  owners,  who  paid  it  therefor.  The  apparatus  so 
installed  was  adapted  for  use  according  to  the  system  of  distribution  cov- 
ered by  an  Edison  patent.  Some  years  later  the  owners  of  the  hotel 
discontinued  the  taking  of  lights  from  such  company,  and  subsequently 
had  the  building  connected  with  the  wires  of  another  company.  WcW>  that 
the  sale  of  such  apparatus  without  reservation  carried  with  it  an  implied 
license  to  use  the  system  of  distribution  in  accordance  with  which  it  was 
constructed,  without  regard  to  the  source  from  which  the  current  was  ob- 
tained; it  appearing  that  it  could  not  be  effectively  used,  with  safety  to 
the  building,  in  connection  with  any  other  system,  and  that  such  license 
extended  to  the  construction  and  use  outside  the  building  where  the  con- 
nection was  made  of  a  tension-reducing  device  which,  in  connection  with 
such  system  of  distribution,  was  made  an  element  of  another  Edison  pat- 
ent, but  which  was  necessary  to  the  use  of  the  house  apparatus  according 
to  the  plan  for  which  it  was  constructed. 

— Edison  Electric  Light  Co.  v.  Peninsular  Light,  Power  &  Heat  Oo., 
101   Fed.   831 43  C.  C.  A.  479 

$  5.    Infringement. 

The  fact  that  a  defendant  is  merely  a  user  of  infringing  machines,  and 
not  a  manufacturer,  does  not  affect  the  right  of  complainant  to  a  pre- 
liminary injunction,  unless  under  exceptional  circumstances,  as  where  it 
appears  that  his  general  market  is  not  jeopardized,  and  that  he  can  be 
made  entirely  good  by  the  payment  of  damages  equivalent  to  a  license  fee. 
Westinghouse  Air-Brake  Co.  v.  Burton  Stock-Car  Co.,  77  Fed.  301,  23  0.  C. 
A.  174,  distinguished. 

— Bresnahan  v.  Tripp  Giant  Leveller  Oo.,  102  Fed.  890;    Fuller  v. 
Same,    Id 43C.  C.  A.  48 

A  bill  in  a  suit  for  infringement  of  a  patent  is  not  multifarious  because 
it  sets  out,  by  way  of  anticipation,  a  claim  of  defendant  to  ownership  of 
the  patent  through  an  assignment  alleged  to  be  void,  and  prays  that  such 
assignment  be  held  of  no  effect  as  against  the  rights  of  the  complainant, 
and  the  record  thereof  canceled. 

— Atherton  Mach.  Co.  v.  Atwood-Morrison  Co.,  102  Fed.  949 

43  0.  C.  A.  72 

A  bill  In  a  suit  for  Infringement  of  a  patent  which  sets  out  complainant's 
title  as  derived  through  an  assignment  by  the  patentee  and  a  second  assign- 
ment by  his  assignee,  both  made  while  the  application  was  pending  in  the 
patent  office,  and  the  latter  of  which,  only,  is  alleged  to  have  been  recorded, 
sufficiently  states  title  in  the  complainant  to  give  it  a  standing  in  court 

—Atherton  Mach.  Co.  v.  Atwood-Morrison  Co.,  102  Fed.  949 

43  C.  C.  A.  72 

A  patentee,  who  has  assigned  his  patent  or  granted  an  exclusive  license 
thereunder,  when  sued  for  its  infringement,  cannot  deny  its  validity;  but, 
subject  to  such  limitation,  he  may  Invoke  the  prior  art  to  limit  its  scope 
in  defense  to  the  charge  of  infringement  to  the  same  extent  that  a 
stranger  might 

—Smith  v.  Ridgely,  103  Fed.  875 43  C.  C.  A.  365 

A  licensee  may  sue  the  patentee,  who  granted  the  license,  for  infringe- 
ment of  the  patent  within  the  bounds  of  the  license,  in  the  same  manner 
and  with  like  effect  as  though  the  patentee  were  a  stranger. 

—Smith  v.  Ridgely,  103  Fed.  875 43  C.  C.  A.  365 

The  owner  of  a  patent  is  not  in  any  case  entitled  to  a  preliminary  in- 
junction against  infringement  as  a  matter  of  strict  right  but  the  applica- 
tion therefor  is  addressed  to  the  sound  discretion  of  the  court,  which  can- 
not be  constrained  by  any  rule  of  comity  to  follow  the  decisions  in  an- 
other jurisdiction  against  its  own  independent  judgment    Hence  it  is 

43  C.C.A.-47 
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not  ground  for  the  reversal  of  an  order  refusing  such  an  injunction  that 
it  is  contrary  to  the  decisions  of  the  courts  of  another  circuit 

— Welsbach  Light  Co.  v.  Cosmopolitan  Incandescent  Light  Co.,  104 
Fed.    83 43  C.  C.  A.  418 

A  company  which  generates  electricity,  and  furnishes  it  to  a  second 
company  engaged  in  supplying  the  same  to  its  customers  for  lighting  or 
other  purposes,  cannot  be  held  as  a  contributory  infringer  because  one  of 
such  customers  uses  a  distributing  system  which  infringes  a  patent;  the 
article  so  furnished  being  as  well  adapted  for  use  by  one  mode  of  distri- 
bution as  another. 

— Edison  Electric  Light  Co.  v.  Peninsular  Light,  Power  &  Heat  Co.. 

101  Fed.   831 43  C.  C.  A.  470 

In  patents  granted  to  different  Improvers  on  former  constructions  de- 
signed to  produce  the  same  result  the  invention  of  each  Is  measured  by 
his  improvement.  One  cannot  invoke  the  doctrine  of  equivalents  against 
another  merely  because  a  part  produces  the  same  or  a  similar  result. 

—Union  Steam-Pump  Co.  v.  Battle  Creek  Steam-Pump  Co.,  104  Fed. 
337    43  C.  C.  A.  560 

An  appeal  taken  under  section  7,  Act  March  3,  1891  (26  Stat  828),  as 
amended  by  Act  Feb.  18.  1895  (28  Stat.  666),  from  a  decree  awarding  an 
Injunction  against  infringement  of  a  patent  and  authorizing  an  account- 
ing as  to  damages,  and  which  has  not  become  final,  does  not  raise  any 
question  as  to  the  damages  recoverable  under  the  pleadings  and  proofs. 
—Metallic  Extraction  Co.  v.  Brown,  104  Fed.  345 43  C.  C.  A.  568 

|  6w    Decisions  on  the  validity,  construction,  and  infringement  of  par- 
ticular patents. 

The  Gilfillan  design  patent  No.  25.327  for  a  design  for  a  scale  frame 
field  not  Infringed. 

— Pelouze  Scale  &  Mfg.  Co.  v.  American  Cutlery  Co.,  102  Fed.  916 

43  a  a  A.  52 

The  Hinkle  patent.  No.  257,043,  for  an  improvement  in  freight  and  pas- 
senger elevators,  is  void  for  anticipation. 

—Overweight  Counterbalance  Elevator  Co.  v.  Henry  Vogt  Mach.  Co., 

102  Fed.  957 43  O.  C.  A.  80 

The  Van  Ruymbeke  patent,  No.  367,732,  for  a  fertilizer  described  In 
the  claim  as  a  "nitrogenous  fertilizing  material  consisting  of  the  unde- 
composed  coagulated  albuminoids  of  concentrated  tank-waters,  freed 
from  undue  deliquescence  and  viscidity,"  is  void  for  lack  of  novelty,  the 
same  product,  prepared  by  substantially  the  same  chemical  treatment  of 
tank-waters,  having  been  disclosed  in  a  number  of  prior  patents. 

—National  Chemical  &  Fertilizer  Co.  v.  Swift  &  Co.,  104  Fed.  87 

43  C.  C.  A.  421 

The  Randall  patent,  No.  380,296,  for  an  improved  strap  trimmer,  is 
valid,  but  is  limited  to  the  particular  construction  specified  in  the  claim 
and  described  in  the  drawings  and  specification,  and  as  so  limited  is  not 
infringed  by  a  machine  made  In  accordance  with  the  Miller  patent,  No. 
611,181,  which  shows  a  different  construction  of  the  swinging  levers  which 
hold  the  strap  In  place  during  the  operation. 

— Ross-Moyer  Mfg.  Co.  v.  Randall,  104  Fed.  355 43  C.  C.  A.  57$ 

In  the  Cutcheon  patent,  No.  384,893,  for  improvements  in  machines  for 
beating  out  the  soles  of  boots  and  shoes,  claim  1  is  confined  to  that  portion 
of  the  mechanism  which  lies  between  the  actuating  jacks  and  the  crank 
shaft;  and  infringement  of  such  claim  is  not  avoided  by  the  substitution 
of  mechanism  different  from  that  described  in  claim  4,  between  the  crank 
•haft  and  the  source  of  power. 

— Bresnahan  v.  Tripp  Giant  Leveller  Co.,   102  Fed.  899;    Fuller  v. 
Same,  Id 43  C.  C.  A.  48. 

The  Pease  patent,  No.  399,554,  for  a  woven- wire  mat  and  scraper,  as 
to  claim  3,  is  void  for  lack  of  invention  or  patentable  novelty. 

—Pease  v.  White  Mfg.  Co.,  102  Fed.  1004 43  C.  C.  A.  97 
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An  order  affirmed  which  refused  a  preliminary  injunction  against  in- 
fringement of  claim  1  of  the  Rawson  patent,  No.  407,963,  for  an  improve- 
ment in  strengthening  incandescent  mantles,  on  the  ground  that  the  evi- 
dence tended  to  show  that  the  claim  covered  the  sole  invention  of  one 
of  the  two  patentees. 

— Welsbach  Light  Co.  v.  Cosmopolitan  Incandescent  Light  Co.,  104 
Fed.    83 43  C.  C.  A.  418 

The  kidgely  patent,  No.  408,193,  for  an  improvement  in  wall-paper  cut- 
ters and  trimmers,  construed,  and  lyld  limited  in  its  scope  by  the  prior  art 
to  the  particular  location  and  construction  of  the  spiral  spring  shown  in  the 
specification,  the  purpose  of  which  was  to  give  a  yielding  movement  to  the 
blade,  and,  as  so  limited,  not  infringed  by  machines  made  in  accordance 
with  patents  Nos.  533,374  and  533,375,  subsequently  issued  to  the  same 
inventor. 

—Smith  v.  Ridgely,  103  Fed.  875 43  C.  C.  A.  385 

The  Frost  patent,  No.  428,092,  for  improvements  in  steam  engines,  re- 
lating particularly  to  steam-actuated  valves  controlling  the  admission  of 
steam  into  the  cylinder,  was  not  anticipated,  and  is  valid;  but  such  pat- 
ent is  not  infringed  by  the  device  shown  in  the  Metcalf  patent  No. 
442,905,  which  does  not  employ  a  steam  reservoir  external  to  the  cylinder, 
which  is  the  distinguishing  feature  of  the  Frost  invention. 

— Union  Steam-Pump  Co.  v.  Battle  Creek  Steam-Pump  Oo.,  104  Fed. 
337    43  C.  C.  A.  560 

The  Perry  patent  No.  462,278.  for  a  steam-Joint  packing,  consisting  of 
a  ring  made  of  a  piece  of  hollow  tubing,  having  an  outer  covering  of  rub- 
ber, and  the  ends  united  by  a  dowel-pin.  is  void  for  lack  of  invention. 
—Perry  v.  Revere  Rubber  Co.,  103  Fed.  314 43  C.  C.  A.  248 

The  Brown  patent  No.  471,264,  for  improvements  in  ore-roasting  fur- 
naces, describes  an  invention  the  essential  feature  of  which  consists  in 
constructing  a  supplemental  chamber  in  which  the  actuating  mechanism 
for  moving  the  "rabbles"  or  ore  stirrers  travels;  the  object  being,  as 
stated  in  the  specification,  to  protect  such  mechanism  from  the  direct 
effect  of  the  heat,  dust,  and  fumes  from  the  ore.  Held,  that  such  inven- 
tion was  not  anticipated,  and  was  meritorious,  and  that,  in  view  of  Its 
declared  object,  the  language  of  claim  1,  which  locates  the  supplemental 
chamber  at  the  side  of  the  main  roasting  chamber,  as  shown  in  the  draw- 
ings, which  illustrate  the  device  as  applied  to  a  double-decked  furnace, 
should  not  be  construed  as  a  limitation  making  the  location  an  essential 
element  of  the  invention,  but  the  claims  should  be  given  a  construction 
broad  enough  to  cover  the  actual  invention  as  applied  to  either  a  single 
or  double  decked  furnace;  also  held  that  the  patent  was  infringed  by  a 
single-decked  furnace  constructed  in  accordance  with  the  Ropp  patent 
No.  532,031,  having  a  supplemental  chamber  used  for  the  same  purpose, 
located  beneath  the  roasting  chamber. 

—Metallic  Extraction  Co.  v.  Brown,  104  Fed.  345 43  C.  C.  A.  568 

The  Hoffman  &  Falk  patent,  No.  545,040,  for  an  improvement  in  rail 
Joints  and  methods  of  forming  the  same,  is  for  a  process,  rather  than  a 
product  the  essential  steps  of  which  as  described  and  claimed  consist  In 
"cleaning  or  brightening  the  rail  ends  to  be  Joined;  forming  or  adjusting 
a  mold  upon  said  rail  ends  and  over  the  Joint,  so  as  to  surround  the  webs 
and  base  flanges  thereof;  heating  said  mold  and  rail  ends,  and  pouring 
molten  metal  into  said  mold  around  and  beneath  the  base  flanges  of  both 
rails,  and  uniting  said  rail  ends  by  fusion."  Held,  that  such  patent  dis- 
closes nothing  not  previously  well  known  In  the  art  of  cast-welding,  and 
is  void  for  want  of  patentable  invention.  It  was  also  anticipated  in  the 
application  of  the  process  to  the  same  and  analogous  purposes  by  numerous 
prior  patents,  the  oldest  of  which  were  the  English  patent  to  Stephenson  in 
1831,  the  American  patents  of  1847  and  1849  to  Martin  and  Fisher,  and 
the  English  patent  of  1851  to  Norris;  the  latter  covering  a  substantially 
identical  method  of  Joining  the  rails  of  railways. 

—Falk  Mfg.  Co.  T.  Missouri  R.  CO.,  103  Fed.  295 43  O.  C.  A.  240 
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The  Leslie  patent,  No.  581,128,  for  improvements  in  birders  for  holding 
loose  leaves,  commonly  known  as  "perpetual  ledgers,"  does  not  embody 
a  pioneer  invention,  but  merely  an  improvement  on  prior  devices,  and 
therefore  entitles  the  patentee  to  protection  only  for  the  specific  improve- 
ment introduced  into  the  previous  combinations,  which  consists  only  of 
the  peculiar  form  of  the  posts  which  connect  the  back  pieces  and.  by 
engaging  with  notches  cut  on  the  edges  of  the  sheets,  hold  them  in  place. 
Claims  8  to  13,  inclusive,  which  do  not  mention  such  feature,  but  are  gen- 
eral in  their  terms,  must  be  confined  to  the  particular  construction  of  the 
device  shown  in  the  specification  to  avoid  anticipation,  and,  as  so  con- 
strued, they  are  not  Infringed  by  binders  made  in  accordance  wirh  the 
Hoffmann  patent,  No.  568,251. 

—William  Mann  Co.  v.  Hoffmann,  104  Fed.  245 43  C.  C.  A.  514 


PATENTS  ENUMERATED. 

ENGLISH. 

6,111.  Wheels    for    railway    car- 
riages    ' 242 

13,500.  Rail  joints 243 

UNITED  STATES. 
DESIGN. 

25.327.  Scale  frames 52 

ORIGINAL. 

5,331.  Rail  joints 244 

6,054.  Rail  joints 244 

27,227.  Axes 245 

38,040.  Fertilizer 425 

80,065.  Ore-roasting  furnace 575 

81,762.  Ore-roasting  furnace 574 

90.328.  Fertilizer   425 

98,752.  Steam  valves 562 

124,927.  Spring-bed  bottoms 98 

140,160.  Woven  wire  fabrics 98 

144,877.  Fertilizer  425 

146,285.  Fertilizer  426 

160,469.  Freight  and  passenger  ele- 
vators    85 

160,816.  Anvils 245 

163,099.  Fertilizer 426 

165,172.  Fertilizer  426 

171,613.  Fertilizer 425 

178,792.  Steam  valve 562 

185,276.  Freight  and  passenger  ele- 
vators     86 

207,890.  Ore-roasting  furnaces  ....  575 

228,955.  Fertilizer 426 

242,777.  Fertilizer 426 


248,834.  Steam  valves 562 

257,943.  Freight  and  passenger  ele- 
vators        SO 

271,181.  Steam  valves  562 

283,653.  Loose  leaf  binders 523,  524 

318,826.  Fertilizer   42i> 

367,732.  Fertilizer 421 

380,290.  Strap  trimmers 578- 

384,893.  Machine    for    beating    out 

shoe  soles 48 

394,656.  Steam  valves 562 

399,554.  Woven      wire     mat      and 

scraper 97 

407,963.  Incandescent  mantles 41$ 

408,193.  Wall  paper  trimmer 

366^-368,  370,  371 

428,672.  Steam  valves 561,  562,  5<H 

431,045.  Steam  valves 562 

442,905.  Steam  valves 561 

462,278.  Steam  packing 248 

464,731.  Loose  leaf  binders 524 

468,736.  Ore-roasting  furnaces 575 

471,264.  Ore-roasting  furnaces 568 

484,349.  Loose  leaf  binders 522,  524 

ST"  "11.  Ore-roasting  furnaces  ....  569 
51        4.  Wall  paper  trimmers.....  366 

5J        '5.  Wall  paper  trimmers 366 

&        tO.  Rail  joints 240 

5<        E2.  Bicycle  wheels 287 

5i        >1.  Loose  leaf  binders 514 

5!        53.  Loose  leaf  binders.......  514 

51        A.  Quilling  machine 72 

6<        18.  Spotting  tobacco  leaves. . .  360 
6!        II.  Strap  trimmers   578- 

RBISSUBD. 

4,270.  Freight  and  passenger  ele- 
vators      85 


PAYMENT. 

Part  payment  within  statute  of  frauds,  see  "Frauds,  Statute  of,"  {  1. 

|   1.    Operation  and  effect. 

A  creditor  who  receives  payment  of  his  debt  in  money  in  due  course  of 
business,  and  in  good  faith,  cannot  be  required  to  repay  the  money  to  one 
from  whom  the  debtor  illegally  obtained  it. 

—Gale  v.  Chase  Nat  Bank,  104  Fed.  214 43  a  C.  A.  496 
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PERPETUITIES. 

A  devise  to  a  municipal  corporation  for'  a  public  use,  with  direction 
that  the  same  be  sold,  and  the  proceeds  invested  for  a  stated  number  of 
years,  or  until  the  principal,  with  the  accumulations,  amounted  to  a  sum 
named,  when  it  should  be  applied  to  the  purpose  specified  in  the  will,  is 
not  invalid  because  in  violation  of  the  rule  as  to  perpetuities,  since  the 
whole  beneficial  interest  in  the  lands,  before  and  after  sale,  is  given 
directly  to  the  devisee. 

— Handley  v.  Palmer,  103  Fed.  3$ 43  a  a  A.  100 

PERSONAL  INJURIES. 

To  employe,  see  "Master  and  Servant,"  ft  1,  2. 
To  passenger,  see  "Carriers,"  §  2. 

PLEADING. 

In  particular  action  or  proceedings,  see  "Equity,"  §  3;   "Libel  and  Slander," 
§  1. 

action  on  municipal  bonds,  see  "Municipal  Corporations,"  §  3. 

suits  for  Infringement  of  patents,  see  "Patents,"  §  5. 

{    1.    Issues,  proof,  and  variance. 

Where  the  ultimate  facts  which  warrant  a  judgment  for  the  plaintiff 

have  been  clearly  alleged,  and  the  issue  thus  tendered  has  been  fairly 

tried,  a  variance  between  evidential  facts  pleaded  and  those  proved,  which 

has  not  misled  or  surprised  the  defendant,  is  not  fatal  to  the  judgment 

—Salt  Lake  City  v.  Smith,  104  Fed.  457 43  C.  C.  A.  637 

PLEDGES. 

The  delivery  by  a  corporation  of  its  bonds  to  a  third  person  for  the 
express  purpose  of  enabling  him  to  pledge  the  same  as  security  for  a 
loan  to  be  obtained  for  the  benefit  of  the  corporation  carries  with  it  im- 
plied authority  to  make  the  hypothecation  ou  the  terms  usual  in  such 
cases  as  to  the  manner  of  selling  the  bonds  in  case  of  default  in  payment 
of  the  debt. 

— Morris  &  Whitehead  v.  East  Side  Ry.  Co.,  104  Fed.  409;  Maxwell  v. 
Same,    Id 43  C.  C.  A.  605 

A  pledgee  of  the  bonds  of  a  street-railroad  company,  securing  notes 
given  by  the  owners  of  the  stock  of  the  company  amounting  to  something 
more  than  half  the  face  value  of  such  bonds,  sold  the  same  at  public 
sale,  after  due  notice  to  all  parties  interested;  the  makers  of  the  notes 
and  the  company  having  become  insolvent  and  made  default  in  the  pay- 
ment of  interest  At  the  sale  the  bonds  were  purchased  by  a  bank, 
which  had  acquired  other  claims  against  the  company,  for  about  $5,000 
less  than  the  amount  due  on  the  notes  secured.  This  sum  the  bank  also 
paid,  taking  an  assignment  of  the  notes.  By  a  previous  arrangement, 
the  bank,  which  was  of  good  financial  standing,  borrowed  from  the 
pledgee  something  over  90  per  cent,  of  the  amount  it  paid  for  the  bonds, 
giving  its  own  note  therefor,  secured  by  a  pledge  of  the  same  bonds.  The 
direct  testimony  of  the  parties  showed  without  contradiction  that  the 
pledgee  had  no  interest,  direct  or  indirect,  in  the  purchase  of  the  bonds 
at  the  sale,  and  that  its  only  purpose  in  assisting  the  purchaser  by  a  loan 
was  to  obtain  part  payment  of  its  debt,  and  the  substitution  of  a  solvent 
for  an  insolvent  debtor  for  the  remainder.  Held  that,  in  view  of  such 
evidence,  the  facts  were  not  sufficient  to  impeach  the  good  faith  of  the 
sale,  and  to  warrant  the  court,  in  a  suit  to  foreclose  the  mortgage  secur- 
ing the  bonds,  in  disregarding  it  as  fraudulent,  and  limiting  the  recov- 
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ery  to  the  amount  of  the  original  debt,  to  which  such  bonds  were  col- 
lateral. 

—Morris  &  Whitehead  v.  East  Side  Ry.  Co.,  104  Fed.  409;   Maxwell  t. 
Same,   Id 43  C.  C.  A.  605 

A  mutual  mistake  by  which  bonds  separately  pledged  to  secure  two 
different  notes  to  the  same  creditor  are  applied  in  each  case  to  the  wrong 
note  is  immaterial,  and  does  not  affect  the  validity  of  the  pledges,  where, 
on  a  sale  of  the  bonds,  those  constituting  the  separate  pledges  do  not 
in  either  case  realize  enough  to  pay  the  smaller  note. 

—Morris  &  Whitehead  v.  East  Side  Ry.  Co.,  104  Fed.  409;  Maxwell  r. 
Same,    Id 43  C.  C.  A.  605 

Where  bonds  are  pledged  In  another  state  from  that  in  which  the  debt- 
or resides  to  secure  notes  there  payable,  the  law  of  such  state  governs  as 
to  the  sale  of  the  security. 

—Morris  &  Whitehead  v.  East  Side  Ry.  Co.,  104  Fed.  409;  Maxwell  v. 
Same,   Id 43  C.  C.  A.  605 

POLICY, 

Of  Insurance,  see  "Insurance.*9 

PRACTICE. 

Adoption  by  United  States  courts  of  practice  of  state  courts,  see  "Courts,0  5  1. 

In  admiralty,  see  "Admiralty." 

In  bankruptcy,  see  "Bankruptcy,"  f  1. 

In  equity,  see  "Equity." 

In  particular  civil  actions  or  proceedings,  see  "Habeas  Corpus/'  f  1;  "Manda- 
mus/' |  3. 

Particular  proceedings  In  actions,  see  "Damages,"  $  2;  "Evidence";  "Judg- 
ment";  "Pleading";   "Removal,  of  Causes";   •Trial." 

remedies  in  or  Incident  to  actions,  see  "Attachment";    "Garnishment"; 

"Injunction";    "Receivers." 

Procedure  in  criminal  prosecution,  see  "Criminal  Law." 

in  review,  see  "Appeal  and  Error." 

of  particular  courts,  see  "Courts." 

PREFERENCES. 

Effect  of  proceedings  in  bankruptcy,  see  "Bankruptcy ,"  §  2. 
In  fraudulent  conveyance,  see  "Fraudulent  Conveyances,"  ft  L 

PRELIMINARY  INJUNCTION. 

See  "Injunction,"  f  8. 

PRESUMPTIONS. 

On  appeal  or  error,  see  "Appeal  and  Error,"  §  & 

PRINCIPAL  AND  AGENT. 

Admissions  by  agent,  see  "Evidence,"  f  2. 
Insurance  agents,  see  "Insurance,"  ft  1. 

ft    1.    Right!  and  liabilities  as  to  third  persons. 

Letters  written  by  an  agent  to  third  persons  respecting  the  cancellation 
of  insurance  policies  of  his  principal  and  the  substitution  of  new  policies 
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are  admissible  In  proof  of  the  agent's  authority,  where  it  is  also  shown 
that  the  principal  knew  and  acquiesced  in  his  acts. 

—White  v.  German  Alliance  Ins.  Co.  of  New  York,  103  Fed.  260. .. . 

43  0.  0.  A.  216 

Defendant,  who  was  an  insurance  agent,  and  as  such  Intrusted  by 
plaintiff,  an  insurance  company,  with  policies  which  he  was  authorized 
to  countersign  and  issue,  employed  a  clerk  in  his  office  who  was  author- 
ized by  him  "to  solicit  insurance,  to  collect  premiums,  and  to  deliver 
policies."  Such  clerk  forged  defendant's  signature  to  a  policy  of  plain- 
tiff, delivered  the  same,  and  collected  the  premiums  thereon,  but  did  not 
report  the  fact  to  defendant,  who  had  no  knowledge  of  it  until  after 
the  insured  property  had  been  destroyed  by  fire,  and  the  issuance  of  the 
policy  was  not  reported  to  plaintiff.  So  far  as  appeared,  defendant  had 
no  prior  cause  to  distrust  the  Integrity  of  the  clerk.  Held,  that  defendant 
had  not  clothed  the  clerk  with  any  apparent  authority  by  which  he  could 
be  bound  by  the  act  of  the  clerk  in  signing  the  policy,  or  in  delivering  a 
forged  policy,  and  that  he  had  been  guilty  of  no  act  of  negligence  which 
estopped  him  to  repudiate  the  acts  of  the  clerk  as  his  agent,  and  that 
such  acts  were  not  binding,  therefore,  either  upon  him  or  upon  the  com- 
pany. 

—Bradford   v.   Hanover  Fire   Ins.    Oo.    of   City   of   New  York,    102 
Fed.     48 43  C.  C.  A.  310 

A  principal,  authorized  to  countersign  and  issue  policies  of  an  insur- 
ance company,  cannot  be  held  responsible  for  the  act  of  his  agent  in 
forging  his  signature  to  a  policy,  and  delivering  the  same  without  his 
consent,  ratification,  or  knowledge,  unless  upon  some  ground  of  estoppel. 
—Bradford   v.   Hanover   Fire   Ins.   Co.    of   City   of   New   York,    102 
Fed.    48 43  C.  C.  A.  310 

PRINCIPAL  AND  SURETY. 

See  "Indemnity." 

Liabilities  of  sureties  on  bonds  for  performance  of  duties  of  trust  or  office, 

see  "Officers,"  $  1. 
in  legal  proceedings,  see  "Appeal  and  Error,"  §  9. 

$   1.    Discharge  of  surety. 

A  surety  is  discharged  if  a  condition  known  to  the  obligee,  upon  which 
the  surety  agreed  to  be  bound,  is  not  complied  with. 

—Rice  v.  Fidelity  &  Deposit  Co.  of  Maryland,  103  Fed.  427 

43  C.  C.  A.  270 
If  the  obligee  in  a  bond  obtains  control  of  money  or  property  of  the 
principal  therein,  which  he  may  lawfully  apply  to  the  discharge  of  that 
principal's  obligation  to  him,  and  to  which  he  Is  not  otherwise  entitled, 
and  then  voluntarily  surrenders  or  releases  the  money  or  property,  so 
that  the  surety  loses  the  benefit  of  the  security  it  furnishes,  the  latter  is 
discharged  from  liability  on  the  bond  to  the  extent  of  the  value  of  the 
money  or  property  thus  surrendered. 

—Wood  v.  Brown,  104  Fed.  203;    Brown  v.  Wood,  Id 

43  C.  C.  A.  474 
But  the  release  by  an  obligee  in  a  bond  for  the  payment  of  a  decree  of 
a  levy  upon  real  estate  in  Colorado  of  an  execution  issued  upon  a  decree 
whose  record  constituted  a  lien  upon  the  property  before  the  writ  was 
issued,  and  after  the  release  of  the  levy,  will  not  discharge  a  surety  on 
the  bond,  because  it  does  not  afTect  the  lien  of  the  obligee  nor  diminish 
the  security  of  the  surety. 

—Wood  v.  Brown,  104  Fed.  203;    Brown  v.  Wood,  Id 

43  C.  O.  A.  474 

PRIORITIES. 

Of  taxes,  see  "Taxation,"  §  1. 
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PROCESS. 

Particular  forms  of  writs  or  other  process,  see  "Garnishment";  "Injunction"; 
"Mandamus." 

PROPERTY. 

Particular  species  of  property,  see  "Mines  and  Minerals";  •Trade-Marks  and 
Trade-Names." 

PUBLIC  DEBT. 

See  "Municipal  Corporations,"  I  & 

PUBLIC  IMPROVEMENTS. 

By  municipalities,  see  "Municipal  Corporations,"  |  2. 

PUBLIC  LANDS. 

|   1.    Surrey  and  disposal  of  lands  of  United  States. 

Land  chiefly  valuable  for  granite  which  it  contains,  suitable  for  quar- 
rying, and  of  good  merchantable  quality,  Is  mineral  land,  within  the 
meaning  of  the  exception  In  the  grant  of  July  2,  1864,  to  the  Northern 
Pacific  Railroad  Company,  and  did  not  pass  under  said  grant 

—Northern  Pac.  Ry.  Co.  v.  Soderberg,  104  Fed.  425.  .43  C.  O.  A.  620 

The  term  "mineral  lands,"  as  used  In  excepting  such  lands  from  the 
grant  of  July  2,  1864,  to  the  Northern  Pacific  Railroad  Company,  was 
subject  to  enlargement  in  its  meaning  at  any  time  before  the  grant  at- 
tached by  the  definite  location  of  the  road;  and.  conceding  that,  as  used 
and  understood  by  congress  at  the  time  of  the  grant,  it  did  not  Include 
lands  chiefly  valuable  for  building  stone  they  contained,  subsequent  acts 
of  congress  prior  to  1879  fixed  the  status  of  such  lands  as  mineral,  and 
they  were  excluded  from  the  grant  along  the  portions  of  the  road  not 
definitely  located  until  after  that  date. 

—Northern  Pac.  Ry.  Co.  v.  Soderberg,  104  Fed.  425.  .43  C.  O.  A.  620 

QUIETING  TITLE. 

§   1.    Right  of  action  and  defenses. 

Although  one  out  of  possession  may  be  authorized,  under  a  state  stat- 
ute, to  bring  an  action  in  a  federal  court  to  quiet  title  or  remove  a  cloud, 
it  is  essential  to  his  right  to  relief  that  he  established  the  legal  title  in 
himself. 

— Guarantee  Trust  &  Safe-Deposit  Co.  v.  Delta  &  Pine-Land  Co.,  104 
Fed.  5 43  a  C.  A.  396 

RAILROADS. 

See  "Taxation,"  §  1. 

As  employers,  see  "Master  and  Servant." 
Carriage  of  goods  and  passengers,  see  "Carriers." 
Grants  of  land  in  aid,  see  "Public  Lands,"  §  1. 

§    1.    Right  of  way  and  other  interests  in  land. 

An  agreement  in  writing  by  a  landowner,  in  consideration  of  the  advan- 
tages to  accrue  to  him  from  the  construction  of  a  projected  railroad,  and  of 
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certain  covenants  on  tbe  part  of  the  grantee,  granted  and  conveyed  to  the 
railway  company  "the  full  and  free  right  of  way,  of  the  width  of  fifty  feet," 
through  his  land,  on  a  line  previously  surveyed,  and  contained  covenants 
for  the  execution  of  a  deed,  when  required  by  the  company,  conveying  the 
land  in  fee  simple.  The  agreement  was  signed  by  the  grantor  alone,  was 
acknowledged  by  him,  and  filed  for  record  by  the  company,  and  not  until 
after  16  years,  when  it  became  apparent  that  the  land  was  valuable  for 
oil  and  gas,  was  any  request  made  for  a  deed.  Held,  that  a  right  of  way 
only  was  intended  to  be  conveyed,  and  that  the  railroad  company  took  only 
an  easement  in  the  land. 

— Lockwood  v.  Ohio  River  R.  Co.,  103  Fed.  243 43  C.  0.  A.  202 

§  2.    Iadebtedaefts,  securities,  liens,  and  mortgages. 

Where  a  railroad  was  uncompleted  at  the  time  it  passed  into  the  hands 
of  receivers  on  the  insolvency  of  the  company,  and  only  partially  equip- 
ped,—lacking  terminal  connections,  bridges,  right  of  way,  and  rolling 
stock,  as  well  as  ballasting  and  other  materials  necessary  for  its  comple- 
tion, maintenance,  and  safe  operation,— It  was  proper  for  the  court  to  au- 
thorize the  issuance  and  sale  of  receivers'  certificates  to  raise  money  for 
its  completion  and  further  equipment,  as  well  as  to  pay  debts  due  for 
labor  and  operating  expenses  previously  incurred,  and  to  make  such  cer- 
tificates, as  well  as  the  ordinary  and  proper  expenses  of  the  receivers  in 
operating  the  road,  in  excess  of  its  earnings,  liens  on  the  property  supe- 
rior to  those  of  prior  mortgages. 

—First  Nat.   Bank   v.    Ewing,   103   Fed.   168;    Smith    v.   House,    Id.; 

Galveston,  H.  &  N.  Ry.  Co.  v.  Same,  Id.;   St.  Charles  Car  Co.  v. 

Same,  Id.;    Corbett  v.  Same,  Id 43  C.  C.  A.  150 

A  decree  directing  the  sale  of  railroad  property  in  a  foreclosure  suit, 
subject  only  to  certain  enumerated  liens,  which  do  not  include  taxes,  and 
free  from  the  liens  asserted  by  any  of  the  parties  to  the  suit,  and  an  or- 
der directing  its  conveyance  pursuant  to  such  sale,  free  "from  all  claims 
arising  during  said  receivership  or  prior  thereto,"  by  implication  exclude 
the  taxes  accruing  during  and  prior  to  the  receivership  from  the  claim* 
subject  to  which  the  property  is  sold;  and  the  purchaser  is  entitled  to 
insist  upon  the  payment  of  such  taxes  from  the  earnings  of  the  receiver- 
ship, or,  in  default  of  earnings,  from  the  proceeds  of  the  sale. 

—First  Nat.   Bank   v.    Ewing,   103  Fed.   168;    Smith   v.   House,    Id.; 

Galveston,  H.  &  N.  Ry.  Co.  v.  Same,  Id.;   St.  Charles  Car  Co.  v. 

Same,  Id.;    Corbett  v.  Same,  Id 43  C.  C.  A.  150 

A  contractor,  who  at  the  time  a  railroad  passed  Into  the  hands  of  re- 
ceivers held  a  claim  against  the  company  for  original  construction  work, 
and  who  afterwards,  under  contracts  with  the  receivers,  completed  the 
work  of  construction,  receiving  in  payment  receivers'  certificates  issued 
under  a  decretal  order  of  the  court  making  them  first  liens  on  the  prop- 
erty, cannot,  after  disposing  of  such  certificates  to  others,  attack  their 
validity  or  right  of  priority  in  behalf  of  his  original  claim,  and  especially 
where  during  the  course  of  the  litigation  he  had  maintained  such  validity 
and  priority. 

—First   Nat.   Bank   v.    Ewing,   103    Fed.    168;    Smith    v.   House,    Id.; 

Galveston,  H.  &  N.  Ry.  Co.  v.  Same,  Id.;    St.  Charles  Car  Co.  v. 

Same,  Id.;    Corbett  v.  Same,  Id 43  C.  C.  A.  150 

Indebtedness  incurred  by  a  railroad  company  to  a  contractor  for  labor 
and  materials  furnished  in  the  work  of  original  construction  of  its  road 
prior  to  the  time  when  the  property  passed  into  the  hands  of  receivers 
is  not  entitled  to  priority  of  lien  in  equity  over  prior  mortgages,  or  over 
indebtedness  incurred  by  the  receivers  for  operating  expenses. 

—First  Nat.  Bank  v.  Ewing.  103  Fed  108;  Smith  v.  House,  Id.; 
Galveston,  H.  &  N.  Ry.  Co.  v.  Same,  Id.;  St.  Charles  Car  Co.  v. 
Same,  Id.;    Corbett  v.  Same.  Id 43  C.  C.  A.  150 

A  purchaser  of  railroad  property  at  foreclosure  sale  takes  the  same  sub- 
ject to  such  defects  of  title  as  exist  in  reference  to  land  occupied  as  right 
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of  way,  in  the  absence  of  a  provision  to  the  contrary  in  the  decree,  and 
cannot  insist  that  claims  for  right  of  way  used  by  the  mortgagor  com- 
pany, but  not  paid  for,  shall  be  paid  from  the  proceeds  of  the  sale. 

— First  Nat.   Bank  v.   Ewing,   103  Fed.   168;    Smith   v.   House,   Id.? 

Galveston,  H.  &  N.  By.  Co.  v.  Same,  Id.;   St  Charles  Car  Co..  v. 

Same,  Id.;   Corbett  v.  Same.  Id. 43  CCA.  150 

Where  it  is  admitted  that  the  mortgage  indebtedness  of  a  railroad 
company  is  greater  than  the  value  of  its  property,  a  stockholder  who  was 
an  active,  party  defendant  in  suits  to  foreclose  a  second  mortgage,  in 
which  receivers  were  appointed,  and  who  made  no  objection  to  the  admin- 
istration of  such  receivers  until  three  years  after  decrees  of  foreclosure 
had  been  rendered  in  such  suits,  has  no  such  interest  in  the  property  as 
will  justify  the  court  after  that  time  in  entertaining  a  petition  of  inter- 
vention by  him  attacking  the  validity  of  the  proceedings  on  the  ground: 
that  the  expenditures  for  betterments  made  by  the  receivers  long  pre- 
viously were  unnecessary,  and  were  made  through  fraud  and  collusion 
between  the  receivers  and  first  and  second  mortgage  bondholders,  for  the- 
purpose  of  causing  a  default  in  the  payment  of  interest,  which  would 
bring  about  a  foreclosure  of  the  first  mortgage. 

— Central  Trust  Co.  of  New  York  v.  Peoria,  D.  &  B.  Ry.  Co.,  104  Fed. 

418;    Chamberlin  v.  Central  Trust  Co.  of  New  York,  Id 

43  C  C.  A.  613 

A  holder  of  second  mortgage  bonds  of  a  railroad  company,  who  was  an. 
active  participant  in  litigation  resulting  in  decrees  foreclosing  the  mort- 
gages on  the  property,  and  its  sale  thereunder,  is  not  entitled  to  file  a 
petition  of  intervention  three  years  after  such  decrees  were  entered,  at- 
tacking the  validity  of  the  proceedings  on  account  of  an  alleged  fraudu- 
lent collusion  between  the  receivers  and  other  bondholders,  by  which  the- 
foreclosure  of  the  first  mortgages  was  brought  about,  where  it  does  not 
appear  that  he  has  been  deprived  of  any  rights  which  were  accorded  to* 
any  other  bondholder,  or  that  he  sustained  any  injury  from  such  alleged 
fraud,  if  it  existed. 

—Central  Trust  CW.  of  New  York  v.  Peoria,  D.  &  E.  Ry.  Co.,  104  Fed. 

420;  Baldwin  v.  Central  Trust  Co.  of  New  York,  Id 

43  C  C  A.  616 

|  8*    Receivers. 

Except  in  the  matter  of  taxes,  no  priority  should  be  given  among  the 
debts  and  claims,  whether  receivers'  certificates  or  other  debts,  which  are- 
allowed  preference  over  the  mortgage  bonds  of  a  railroad  company,  but 
all  should  stand  alike. 

—First  Nat.  Bank  v.  Ewing,  103  Fed.  168;  Smith  v.  House,  Id.; 
Galveston,  H.  &  N.  Ry.  Co.  v.  Same,  Id.;  St  Charles  Car  Co.  v. 
Same,  Id.;   Corbett  v.  Same,  Id 43  C  C  A.  150 

Railroad  receivers  purchased  certain  rolling  stock  under  authority  from 
the  court,  paying  in  part  for  the  same,  and  executing  a  contract  by  which 
a  lien  was  reserved  to  the  seller  for  the  unpaid  purchase  money.  On  de- 
fault the  seller  demanded  possession  of  the  property  under  the  contract, 
which  was  refused;  and  the  receivers  continued  to  use  the  same  for  over 
three  years,  when  the  court  entered  a  decree  directing  its  sale  for  the  pay- 
ment of  the  lien,  and  adjudging  the  deficiency  remaining  unpaid,  if  any, 
to  be  a  valid  indebtedness  of  the  receivers,  incurred  in  the  operation  of 
the  road.  Ileld,  that  such  adjudication  was  conclusive  upon  all  parties  to- 
the  litigation,  and,  in  the  absence  of  an  appeal  therefrom,  entitled  the 
seller  to  payment  of  the  deficiency  remaining  due  after  sale  of  the  prop- 
erty on  the  same  basis  as  other  claims  against  the  receivers  for  operating 
expenses. 

—First  Nat.   Bank  v.   Ewing,   103  Fed.   168;    Smith   v.   House,   Id.; 

Galveston,  H.  &  N.  Ry.  Co.  v.  Same,  Id.;   St.  Charles  Car  Co.  v. 

Same,  Id.;   Corbett  v.  Same,  Id 43  C.  C  A.  15<> 
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RECEIVERS. 

Appointment  of  receiver  as  an  act  of  bankruptcy,  see  "Bankruptcy,"  f  1* 
Of  railroad  companies,  see  "Railroads,"  §  3. 

$   1.    Title  to  and  possession  of  property. 

A  proceeding  by  a  receiver  to  enjoin  another  from  interfering  with  his 
possession  of  property  may  properly  be  by  petition  in  the  suit  in  which 
he  was  appointed,  although  the  proposed  defendant  is  not  a  party  to  such 
suit,  where  his  rights  can  be  as  fully  protected  in  such  proceeding  as  in  a 
separate  suit,  which  is  a  matter  to  be  determined  by  the  court  in  the 
exercise  of  its  discretion. 

—Lake  Shore  &  M.  S.  Ry.  Co.  v.  Felton,  103  Fed.  227.  .43  a  O.  A.  189- 

RECORDS. 

Transcript  on  appeal  or  writ  of  error,  see  "Appeal  and  Error"  §  5. 

REFERENCE. 

See  "Arbitration  and  Award." 

RELEASE. 

|  1.    Requisites  and  Talidity. 

Plaintiff  received  quite  severe  injuries  while  In  the  employ  of  the  de- 
fendant railroad  company.  A  few  days  afterwards  •  he  signed  a  release 
of  all  claims  for  damages  on  account  of  such  injury,  for  the  stated  con- 
sideration of  "medical  attention.*'  He  testified  that  he  was  sent  for  by 
the  foreman  and  asked  to  sign  the  paper,  and  on  his  stating  that  he 
could  not  read  or  write  English  the  foreman  read  the  release  to  him,  and 
told  him  the  company  would  pay  his  doctor  bill  and  give  him  a  light  job; 
that  he  supposed  that  to  be  the  purport  of  the  paper,  and  did  not  under- 
stand it  to  be  a  release  of  his  claim  for  damages,  or  he  would  not  have 
signed  it.  Held  that,,  under  the  circumstances,  plaintiff  had  the  right 
to  rely  upon  the  foreman  for  an  explanation  of  the  meaning  and  effect 
of  the  paper,  and  if  he  was  misled  as  to  its  effect  by  the  statements  of 
the  foreman,  without  negligence  on  his  part,— which  was  a  question 
for  the  jury,— it  would  not  be  binding  upon  him. 

— Great  Northern  Ry.  Co.  v.  Kasischke,  104  Fed.  440 

43  O.  O.  A.  62ft 

REMAND. 

Of  cause  removed  from  state  court,  see  "Removal  of  Causes,"  $  2. 

REMOVAL  OF  CAUSES. 

$   1.    Proceedings  to  procure  and  effect  of  removal. 

Where  a  cause  Is  remanded  to  the  state  court  for  want  of  Jurisdiction 
in  the  federal  court,  judgment  will  not  be  entered  against  the  surety  on 
the  removal  bond  for  costs,  in  the  absence  of  any  stipulation  therein  that 
such  judgment  may  be  entered  without  the  necessity  of  an  action  on  the 
bond  and  in  execution  of  such  orders  as  the  court  may  make  in  regard  to 
the  costs  of  the  case. 

— Colburn  v.  Hill,  103  Fed.  340 43  C.  C.  A.  253 

|  2.    Remand  or  dismissal  of  cause. 

Where  a  cause  is  erroneously  removed  from  a  state  court  to  the  circuit 
court  of  the  United  States  on  the  ground  that  there  is  a  separable  con- 
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troversy  as  to  one  of  the  defendants,  a  receiver  is  appointed,  and  the  case 
there  proceeds  to  judgment,  and  certain  property  in  controversy  is  di- 
rected to  be  sold,  but  on  appeal  it  is  discovered  that  there  is  a  defect  of 
jurisdiction,  in  that  the  matter  in  controversy  between  complainant  and 
the  petitioner  for  removal  is  a  cause  of  action  jointly  against  the  latter 
and  other  defendants,  and  the  decree  is  reversed,  with  directions  to  the 
circuit  court  to  remand  the  cause,  the  latter  court  is  without  jurisdiction 
to  confirm  a  sale  made  by  the  receiver  under  the  order  of  the  court  direct- 
ing it 

-Colburn  v.  Hill,  103  Fed.  340 43  C.  G.  A.  253 


See  "Quieting  Title." 
See  "Judgment,"  ft  3. 


REMOVAL  OF  CLOUD. 
RES  JUDICATA. 


REVENUE. 

See  "Customs  Duties";  '"Taxation." 

REVIEW. 

See  "Appeal  and  Error." 

In  bankruptcy  proceedings,  see  "Bankruptcy,"  5  4. 

In  criminal  prosecutions,  see  "Criminal  Law,"  i  3. 

RIGHT  OF  WAY. 

Of  railroads,  see  "Railroads,"  {  1. 

RISKS. 

Assumed  by  servant  see  "Master  and  Servant/'  §5  1,  2. 
Within  insurance  policy,  see  "Insurance,"  §  6. 

SALES. 

See  "Vendor  and  Purchaser." 

Requirements  of  statute  of  frauds,  see  "Frauds,  Statute  of,"  §  "L 

|   1.    Construction  of  contract. 

An  allegation,  in  a  declaration  for  breach  of  a  contract  by  which  de- 
fendant obligated  Itself  to  furnish  all  the  tire  steel  used  in  plaintiffs 
works  prior  to  a  time  stated,  that  defendant  failed  ana  refused  to  fur- 
nish steel  "ordered  from  and  specified  to  the  defendant  in  accordance 
with  the  terms  of  said  contract,  *  *  *  to  be  furnished  by  the  defend- 
ant to  the  plaintiff  to  be  used  in  its  works  *  *  *  in  accordance  with 
the  terms  of  said  contract,"  is  insufficient  as  an  allegation  that  the  steel 
ordered  was  required  for  use  in  plaintiff's  works  prior  to  the  time  fixed 
by  the  contract,  which  allegation  is  essential  to  the  statement  of  a  cause 
of  action. 

— Staver  Carriage  Co.  v.  Park  Steel  Co.,  104  Fed.  200 

43  C.  C.  A.  471 

A  contract  to  furnish  "all  the  tire  steel  *  *  *  which  will  be  used 
In  buyer's  works  prior  to  September  1,  1899.  not  to  exceed  14,000  sets, 
nor  to  be  less  than  10,000  sets,"  to  be  specified  by  the  buyer  for  ship- 
ment, "all  not  later  than  15  days  before  the  expiration  of  this  contract," 
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Is  one  in  which  the  quantity  of  tire  steel  which  the  seller  is  bound  to  fur- 
nish and  the  buyer  to  take  is  measured  by  the  quantity  reasonably  re- 
quired for  use  in  the  buyer's  works  up  to  the  date  named,  within  the- 
amounts  specified;  and  a  breach  of  the  contract  cannot  be  predicated  on 
the  failure  of  the  seller  to  furnish  steel  ordered  for  shipment  beyond 
the  10,000  sets,  and  up  to  14,000  sets,  unless  it  is  further  shown  that 
such  material  was  actually  needed  for  use  in  the  buyer's  works  prior  to- 
September  1,  1899. 

— Staver  Carriage  Co.  v.  Park  Steel  Co.,  104  Fed.  200 

43  C.  C.  A.  471 
Plaintiff  contracted  to  furnish  to  defendant,  a  mining  company,  "all  the 
mining  timbers  required  and  used"  at  Its'  mines  during  a  year,  to  be  of 
certain  specified  dimensions,  and  delivered  at  either  of  three  tunnels  as 
requested,  and  in  quantities  as  designated,  by  defendant  Defendant,  on 
its  part,  agreed  to  pay  a  specified  price  for  the  timbers  of  a  certain  dimen- 
sion, "about  600,"  and  other  prices  for  smaller  timbers,  depending  on  the 
place  of  delivery,  "about  13,000."  Held,  that  the  covenant  of  the  plaintiff 
to  furnish  all  timbers  "required  and  used"  in  the  mines  did  not  make 
the  quantity  so  used  the  measure  of  the  quantity  defendant  was  required 
to  take  and  pay  for,  so  as  to  render  its  acceptance  and  use  of  but  15  of  the 
larger  timbers  and  2.000  of  the  smaller  a  fulfillment  of  the  contract  on  its 
part,  where  the  full  quantity  had  been  procured  by  plaintiff,  and  was- 
ready  for  delivery,  but  that  it  was  bound  by  its  own  covenant  to  take 
and  pay  for  the  full  quantity  of  600  of  the  one  dimension,  and  15,000 
of  the  other,  without  any  material  variation. 

—Budge  v.  United  Smelting  &  Refining  Co.,  104  Fed.  498 

43  O.  C.  A.  665 
|   2.    Performance  of  contract. 

Where  by  the  literal  terms  of  a  contract,  on  reference,  by  the  buyer  and 
seller  of  a  license  to  use  a  patent,  a  deferred  payment  is  to  be  made 
only  in  the  event  of  the  seller's  being  able  to  show  a  perfect  legal  title- 
to  the  patent,  but  the  context  and  the  circumstances  show  that  a  good, 
sound  title  was  meant,  and  the  referee  finds  that  the  seller  has  a  good 
marketable  title,  it  is  not  error  to  render  judgment  for  the  seller  in  the 
amount  of  the  payment;  such  finding  showing  a  substantial  compliance 
with  the  agreement  for  reference. 

— Deering  Harvester  Co.  v.  Kelly,  103  Fed.  261 43  O.  O.  A.  225 

SATISFACTION. 

See  "Release." 

SETTLEMENT. 

See  "Release." 

SHERIFFS  AND  CONSTABLES. 

See  "United  States  Marshals." 

SHIPPING. 

See  "Admiralty";  "Collision";   "Maritime  Liens." 

STALE  DEMAND. 

See  "Equity,"  f  2. 

STATES. 

|   1.    Political  status  and  relations. 

It  was  the  evident  intention  of  the  North  Carolina  cession  act  of  1789, 
by  which  Tennessee  was  ceded  to  the  United  States,  to  make  the  crest  of 
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the  great  mountain  ranges  extending  across  the  state  In  a  southwesterly 
direction  the  boundary  of  the  ceded  territory,  and  such  intention  must  be 
given  effect  in  determining  the  boundary  from  the  cession  act  and  the  acts 
confirming  its  survey  and  location  in  1821  by  the  joint  commission,  which 
was  authorized  to  settle,  run,  and  re-mark  the  line  "agreeably  to  the  true 
Intent  and  meaning"  of  the  act  of  cession. 

— Belding  t.  Hebard,  103  Fed.  532 43  C.  C.  A.  296 

The  cession  act  calls  for  certain  well-known  natural  objects  in  the  bound- 
ary, among  which  is  the  "Great  Iron  or  Smoky  Mountain";  the  next  call 
being,  "thence  along  the  main  ridge  of  said  mountain  to  the  place  where  it 
Is  called  'Unicoy'  or  'Unaka'  Mountain."  The  Tennessee  river  crosses 
the  boundary  between  said  two  mountains,  and  the  confirmatory  acts,  after 
locating  the  line  to  Bald-Rock  on  the  summit  of  the  Great  Smoky  Mountain, 
•<and  continuing  southwestwardly  on  the  extreme  height  thereof"  to  the 
river,  contain  the  following  call:  "From  Tennessee  river  to  the  main 
ridge,  and  along  the  extreme  height  of  the  same,  to  the  place  where  it  is 
-called  'Unicoy'  or  'Unaka*  Mountain."  Immediately  across  the  river  from 
the  point  where  the  line  strikes  it  is  the  end  of  Hangover  ridge,  which 
•extends  southwestwardly,  and  constitutes  the  "main  ridge,"  leading  from 
the  river  to  the  Unaka  Mountain.  Along  such  ridge,  within  eight  miles 
from  the  river,  are  found  two  or  three  trees  marked  as  state-line  trees  in 
•  the  same  manner  as  those  in  other  parts  of  the  boundary.  Another  line, 
.designated  by  trees  marked  in  the  same  manner,  is  found  extending  from 
the  mouth  of  Slick  Rock  creek,  which  empties  into  the  river  half  a  mile 
to  the  westward,  extending  up  said  creek  in  a  southwesterly  direction 
some  seven  miles,  thence  westwardly  along  a  spur  to  Fodder  Stack  ridge, 
thence  south  along  said  ridge  until  it  intersects  Hangover  about  eight 
miles  from  the  river.  On  this  line  are  41  trees,  the  most  of  them  along 
-or  near  the  creek;  and  all  the  line  trees  on  both  lines  appear  to  have  been 
marked  in  1821.  The  average  height  of  Fodder  Stack  ridge  is  some  800 
feet  less  than  that  of  Hangover.  Neither  the  report  of  the  commission 
nor  the  field  notes  of  the  surveyor  are  in  existence.  Held,  that  the  evi- 
dence afforded  by  the  marked  trees  along  the  westerly  of  the  two  lines 
was  not  sufficient  to  overcome  the  presumption  in  favor  of  the  other  line 
along  Hangover,  arising  from  the  fact  that  it  answered  the  two  principal 
■calls  of  the  boundary  acts,— that  for  a  southwestwardly  course,  and  that 
for  the  "extreme  height"  of  the  "main  ridge." 

—Belding  v.  Hebard,  103  Fed.  532 43  C.  C.  A.  296 

The  call  in  the  confirmatory  boundary  acts,  "From  Tennessee  river  to 
the  main  ridge,  and  along  the  extreme  height  of  the  same,"  in  the  absence 
-of  further  description,  requires  a  straight  line  from  the  known  monument 
on  the  north  side  of  the  river  to  the  top  of  the  main  ridge,  and  cannot  be 
answered  by  a  line  running  up  the  valley  of  a  creek  to  the  west  of  such 
ridge  for  several  miles. 

—Belding  v.  Hebard,  103  Fed.  532 43  O.  C.  A.  296 

It  having  been  found  as  a  fact  from  sufficient  evidence  furnished  by  the 
•confirmatory  acts  of  the  two  states,  based  on  the  report  of  the  Joint  com- 
mission, and  by  the  natural  objects  therein  designated,  that  the  state 
boundary  was  actually  run  and  established  along  Hangover  ridge,  that 
boundary  could  not  be  changed  by  the  action  of  the  state  authorities  in 
recognition  of  the  other  line  claimed,  unless  such  recognition  has  been  so 
long  and  continuous  on  the  part  of  both  states  as  to  create  a  mutual  estop- 
pel, and  constitute  an  adoption  of  such  line  as  the  true  and  established 
boundary.  It  is  not  sufficient  to  create  such  estoppel  or  constitute  such 
adoption  that  the  surveyor  general  of  Tennessee,  in  1836,  stopped  the  sur- 
vey of  lands  adjacent  to  the  boundary  ceded  by  the  Indians  at  the  marked 
line  of  trees  on  Slick  Rock  creek,  and  that  for  that  reason,  and  because  of 
such  marked  trees,  such  line  was  generally  reputed  to  be  the  boundary 
until  1882;  it  appearing  that  no  grants  of  any  of  the  lands  in  the  disputed 
territory  were  made  by  North  Carolina  prior  to  1853,  and  no  settlers  en- 
tered It  until  1860,  and  very  few  thereafter,  all  of  whom  were  squatters 
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without  title,  who  hare  claimed  citizenship  in  one  or  the  other  state,  as 
best  served  the  interests  of  their  landlords;  and  that  since  1882  grants 
have  also  been  made  by  Tennessee,  and  opinion  as  to  the  true  boundary 
has  been  divided. 

— Belding  v.  Hebard,  103  Fed.  532 43  0.  0.  A.  296 

STATUTES. 

Adoption  by  United  States  courts  of  state  laws  as  rules  of  decision,  see 
"Courts,"  JT 1. 

Provisions  relating  to  particular  subjects,  see  "Commerce,"  §  1;  "Customs  Du- 
ties"; "Indians." 

statute  of  frauds,  see  "Frauds,  Statute  of." 

$   1.    Construction  and  operation. 

That  which  is  implied  is  as  much  a  part  of  a  statute,  grant,  or  contract 
as  that  which  is  expressed. 

—City  of  Little  Rock  t.  United  States,  103  Fed.  418.  .43  C.  0.  A.  261 


STATUTES  CONSTRUED. 


UNITED  STATES. 

STATUTES  AT  LARGE. 

1864,  July  2,  ch.  217,  13  Stat.  305. .  620 
1885,  March  3,  ch.  341,  $  9,  23  Stat. 
386 525 

1888,  Aug.  13,  ch.  866,  5  2,  25  Stat. 
436 152 

1889,  March  2,  ch.  382,  $  10,  par.  3, 

25  Stat  858 448 

1891.  March  3,  ch.  517,  §  7,  26  Stat. 

828 509 

1894,  Aug.  27,  ch.  349,  §  1,  Sched- 
ule M,  par.  311.  28  Stat  533. .. .  178 

1894,  Aug.  27,  ch.  349,  ft  2,  Free 
list,  par.  410,  28  Stat.  538 178 

1895,  Feb.  18,  ch.  96,  28  Stat.  666  569 

1897,  Jan.  15,  ch.  29,  29  Stat.  487. .  525 

1898,  Jane  28,  ch.  517,  §  16,  30  Stat. 
495 651 

1898,  July  1,  ch.  541,  ft  3,  30  Stat 

546 89,  279 

1898,  July  1,  ch.  541,  ft  4b,  30  Stat 

547 92 

1898.  July  1,  ch.  541,  ft  11,  30  Stat. 

549  445 

1898,  July  lVch."  541,'  § 'Ub,' 80  Stat 

550 38 

1898,  July  1,  ch.  541,  ft  16,  30  Stat 

550 38 

1898,  July  1,  ch.  541,  ft  24b,  30  Stat. 

553 1,  530 

1898,  July  1,  ch.  541,  ft  25,  subd.  3, 

30  Stat.  553 377 

1898.  July  1,  ch.  541,  ft  39,  subd.  5, 

30  Stat.  544 377 

1898,   July   1,   ch.   541,   ft   60b,   30 

Stat.  562   1 


781 

858 

sui 


REVISED  STATUTES. 


448 
654 
638 


fft  914-916 658 

f  1000 474,  475 

§  1007 475 

*  1010 475 

8  1012 474,  475 

§  5339 525 

ARKANSAS. 

CONSTITUTION. 
Art.  16,  ft  10 261 

MANSFIELD'S   DIGEST   1884. 
I  2002 218 

SANDEL9  &  HILL'S  DIGEST. 
ftft  1002,  1003,  5130,  5169,  5189..  261 

CALIFORNIA. 

CODE  OF  CIVIL  PROCEDURE. 


« 


0,  subd.  6 ; 558 


DAKOTA   TERRITORY. 

LAWS. 
1889,  Feb.  20,  p.  61,  ch.  42 


542 


ILLINOIS. 

LAWS. 
1869,  March  10.  p.  245,  ft  20 416 

KANSAS. 

GENERAL  STATUTES  1897. 
Ch.  95,  H  227-247 650 
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MASSACHUSETTS. 

LAWS. 
1894,  Jane  25,  ch.  522,  |  73 26 

MICHIGAN. 

HOWELL'S  ANNOTATED  STAT- 
UTES 1882. 

Volume  2. 
I  8730 193 

MINHESOTA. 

GENERAL  STATUTES  1804. 
||  4000-4511,  4514,  4517,  4523....  594 

MONTANA. 

POLITICAL  CODE  1895. 
||  4814,  4815,  5037 430 


NEVADA. 

CUTTINGS'  COMPILED  LAWS. 
Par.  3122  60O 

NEW  YORK. 

CODE  OF  CIVIL  PROCEDURE. 
I  645  et  seq 348,  34£ 

SOUTH  DAKOTA. 

CONSTITUTION. 
Art.  13,  |5 542 

LAWS 
1803,  Feb.  27,  p.  105,  ch.  il6>  |  4. .  255 

VIRGINIA. 

CODE  1887. 
Ch.  65 100 


STAY. 

By  court  of  bankruptcy  of  proceedings  in  state  court,  see  "Bankruptcy,"  |  1. 

STOCK. 

Of  unincorporated  associations,  see  "Joint  Stock  Companies." 

STOCKHOLDERS. 

Of  unincorporated  associations,  see  "Joint  Stock  Companies.'* 


See  "Railroads." 


STREET  RAILROADS. 


SUBLETTING. 

See  "Landlord  and  Tenant,"  {  L 

SUIT. 


See  "Action." 

See  "Principal  and  Surety.1 
See  "Customs  Duties." 

See  "Customs  Duties." 

|   1.    Lien  and  priority. 

Taxes  accruing  against  the  property  of  an  insolvent  railroad  company 
constitute  a  preferred  claim,  and  are  entitled  to  be  paid  in  full,  includ- 


SURETYSHIP. 

TARIFF. 
TAXATION. 
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log  interest,  penalties,  and  costs,  before  any  other  claims,  except  the 
judicial  costs. 

—First  Nat.   Bank   v.   Ewing.   103  Fed.   168;    Smith   v.   House.   Id.; 

Galveston,  H.  &  N.  Ry.  Co.  v.  Same,  Id.;   St  Charles  Car  Co.  v. 

Same,  Id.;    Corbett  t.  Same,  Id 43  C.  C.  A.  150 

TIME. 

For  taking  appeal  or  suing  out  writ  of  error,  see  "Appeal  and  Error,"  ft  4. 

TITLE 

Particular  species  of  property  or  rights,  see  "Mines  and  Minerals,"  §  1;  "Trade- 
Marks  and  Trade-Names,"  §  2. 
Removal  of  cloud,  see  "Quieting  Title." 
Sufficiency  of  title  of  seller  of  goods,  see  "Sales,"  §  2. 

TORTS. 

See  "Libel  and  Slander." 

Maritime  torts,  see  "Collision." 

Measure  of  damages,  see  "Damages,"  ft  1. 

TRADE-MARKS  AND  TRADE-NAMES. 

ft   1.    Marks  and  names  subjects  of  ownership. 

The  word  "Aluminum,"  as  applied  to  an  article  of  manufacture  composed 
in  part  of  tbat  metal,  cannot  be  monopolized  as  a  technical  trade-mark. 

—American  Washboard  Co.  v.  Saginaw  Mfg.  Co.,  103  Fed.  281 

43  C.  C.  A.  23T. 

To  entitle  one  to  protection  in  the  use  of  a  trade-name,  he  must  not  only 
have  been  the  first  to  use  it,  but  must  have  established  a  business  under  it. 
His  adoption  of  the  name  with  the  intention  of  using  it  gives  him  no  ex- 
clusive right  therein  as  against  one  who  actually  uses  it  before  he  has 
carried  his  intention  into  practical  effect. 

—American  Washboard  Co.  v.  Saginaw  Mfg.  Co.,  103  Fed.  281 

43  C.  C.  A.  233 
§   2.    Title,  conveyances,  and  contracts. 

The  long-continued  exclusive  use  of  a  trade-name,  although  primarily 

•     intended  to  be  descriptive  of  the  quality  of  a  product,  entitles  the  user  to 

protection  against  its  unnecessary  adoption  and  use  by  another  which  is 

calculated  to  deceive  purchasers;   the  use  having  been  retained  for  that 

purpose. 

— Fuller  v.  Huff,  104  Fed.  141 43  C.  C.  A.  453 

ft-  3.    Infringement  and  unfair  competition. 

A  preliminary  injunction  will  not  be  awarded  on  ex  parte  affidavits, 
to  restrain  alleged  unfair  competition  in  trade,  except  in  a  clear  case. 
—New  York  Asbestos  Mfg.  Co.  v.  Ambler  Asbestos  Air  Cell  Covering 
Co.,  102  Fed.  800 43  C.  C.  A.  46 

The  use  of  the  words  "air  cell"  and  "flreboard,"  in  designating  certain 

fireproof  material  manufactured  and  sold  by  defendant,  does  not  amount 

to  such  a  fraud  upon  a  previous  manufacturer  of  similar  products  as 

will  warrant  the  issue  of  a  preliminary  injunction  upon  the  pleadings. 

—New  York  Asbestos  Mfg.  Co.  v.  Ambler  Asbestos  Air  Ceil  Covering 

Co.,   102  Fed.  890 43  C.  C.  A.  46 

Complainant  published  a  book  entitled:    "Farthest  North.    Nansen,"— 
composed  chiefly  by  Dr.  Nansen  in  Norwegian,  and  translated  into  English. 
43  C.C.A.— 48 
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Afterwards  defendants  published  a  work  under  the  name:  "The  Tram* 
Expedition.  Nansen  in  the  Frozen  World.  Including  earlier  Arctic  Ex- 
plorations,"—which  contained  part  of  the  same,  or  substantially  the  same, 
literary  matter  as  complainant's  book,  relating  to  the  polar  voyage  of  Dr. 
Nansen,  and  also  a  number  of  similar  portraits  and  illustrations,  together 
with  an  account  of  sundry  earlier  expeditions.  It  differed  from  complain- 
ant's book,  however,  so  much,  in  cover,  outside  title,  and  title  page,  that 
no  one  of  ordinary  intelligence  could  mistake  the  one  for  the  other.  Held 
that,  in  the  absence  of  proof  that  defendants  had  practiced  fraud  or  decep- 
tion in  the  sale  of  their  book,  complainant  was  not  entitled  to  an  injunc- 
tion on  the  ground  of  unfair  competition. 

—Harper  &  Bros.  v.  Lare,  103  Fed.  203 43  0.  C.  A.  182 

The  only  basis  for  a  private  suit  for  an  injunction  against  unfair  com- 
petition is  the  injury  to  the  property  rights  of  the  complainant.  The  fact 
that  the  defendant  deceives  the  public  as  to  his  goods  by  fraudulent 
means,  while  an  important  factor  in  such  a  suit  does  not  give  a  right 
of  action  unless  it  results  in  the  sale  of  such  goods  as  those  of  the  com- 
plainant. 

—American  Washboard  Co.  v.  Saginaw  Mfg.  Co.,  103  Fed.  281 

43  C.  C.  A.  233 

The  fact  that  one  has  obtained  a  monopoly  in  the  material  of  which 
his  goods  are  made  does  not  give  him  any  broader  rights  to  protection 
in  his  trade-name  or  against  unfair  competition. 

—American  Washboard  Co.  v.  Saginaw  Mfg.  Co.,  103  Fed.  281 

43  C.  C.  A.  233 

A  bill  for  an  injunction  against  unfair  competition  alleged  that  com- 
plainant was  the  manufacturer  of  a  washboard  having  the  rubbing  face 
made  of  aluminum,  and  upon  which  it  used  the  word  "Aluminum"  as  a 
trade-name;  that  it  was  the  only  manufacturer  of  such  boards  in  the 
country,  having  secured  a  monopoly  of  all  the  sheet  aluminum  produced 
which  was  suitable  for  use  In  their  manufacture.  It  also  alleged  that 
defendant  had  placed  on  the  market  a  washboard  on  which  It  used  the 
word  "Aluminum,"  by  reason  of  which  the  public  was  deceived  Into  buy- 
ing it  as  a  genuine  aluminum  washboard,  although  there  was  in  fact 
none  of  that  metal  in  its  composition.  Field,  that  such  bill  did  not  state 
facts  which  entitled  complainant  to  relief,  since  it  was  not  shown  that 
purchasers  bought  defendant's  boards  in  the  belief  that  they  were  made 
by  complainant,  and  any  direct  Injury  resulting  to  complainant  could  only 
be  by  reason  of  its  monopoly,  which  could  not  afford  ground  for  equitable 
relief  against  a  competitor. 

—American  Washboard  Co.  v.  Saginaw  Mfg.  Co.,  103  Fed.  281 

43  C.  C.  A.  233 

The  complainant  had  for  18  years  made  and  sold  food  products  under 
the  name  "Health  Food  Company,"  which  had  during  such  time  become 
widely  known  and  identified  with  his  products,  when  another  manufac- 
turer of  similar  products  adopted  the  name  "Sanitarium  Health  Food 
Company."  Held,  that  although  the  use  of  the  latter  was  accompanied  by 
no  simulation  of  packages,  and  the  place  of  manufacture  shown  thereon 
was  different,  it  was  calculated  to  deceive  purchasers  and  constituted  un- 
fair competition,  there  being  no  necessity  for  its  adoption. 

—Fuller  v.  Huff,  104  Fed.  141 43  C.  C.  A.  453 

Where  the  simulation  of  a  complainant's  trade-name  by  defendant  is 
manifestly  liable  to  deceive,  it  is  not  necessary  for  complainant  to  show 
that  purchasers  have  actually  been  deceived,  to  entitle  him  to  relief. 

—Fuller  v.  Huff,  104  Fed.  141 43  C.  C.  A.  453 

The  basis  of  a  suit  for  unfair  competition  in  trade  is  fraud.  To  war- 
rant relief  In  such  a  suit,  there  must  be  proof  of  the  fraudulent  intent  to 
palm  off  the  goods  manufactured  by  others  as  those  manufactured  by  the 
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plaintiff,  or  proof  of  facts  and  circumstances  from  which  such  an  Intent 
and  fraud  may  be  fairly  Inferred. 

— Gorham  Mfg.  Co.  v.  Einery  Bird-Thayer  Dry-Goods  Co.,  104  FecL 
243    43  O.  C.  A.  511 

TRIAL 

See  "Witnesses." 

Criminal  prosecutions,  see  "Criminal  Law."  §  2. 

§    1.    Reception  of  evidence. 

Where  no  reason  or  ground  is  assigned  for  an  objection  to  evidence, 
and  none  is  so  manifest  that  the  trial  court  would  not  fail  to  understand 
it,  the  objection  is  properly  overruled. 

— Deering  Harvester  Co.  v.  Kelly,  103  Fed.  261 43  C.  C.  A.  225 

Where  parties  agree  to  a  statement  of  facts  to  which  is  attached,  as 
an  exhibit,  the  findings  and  decision  of  a  referee  thereon,  made  in  pursu- 
ance of  a  reference  by  the  parties,  and  the  statement  is  signed  as  approved 
by  counsel  for  both,  an  objection  to  the  admission  of  the  exhibit  in  evi- 
dence is  not  tenable,  especially  as  the  bill  of  exceptions  shows  that  the 
statement  was  offered  by  consent. 

—Deering  Harvester  Co.  v.  Kelly,  103  Fed.  261 43  0.  C.  A.  225 

•  One  who  objects  and  excepts  to  an  erroneous  ruling  which  permits  his 
opponent  to  introduce  improper  evidence  does  not  waive  his  objection  or 
exception,  or  his  right  to  a  new  trial  on  account  of  it,  by  his  subsequent 
introduction  of  the  same  class  of  evidence  in  support  of  his  case. 

—Salt  Lake  City  v.  Smith,  104  Fed.  457 43  C.  C.  A.  637 

A  single  objection  to  a  class  of  evidence  when  first  offered,  and  an 
exception  to  an  erroneous  ruling  admitting  it,  is  sufficient,  and  neither 
the  objection  nor  the  exception  is  waived  by  a  failure  to  constantly  repeat 
them  when  subsequent  offers  of  the  same  class  of  evidence  are  made. 

—Salt  Lake  City  v.  Smith,  104  Fed.  457 43  C.  C.  A.  637 

$  2.    Taking  case  or  question  from  jury. 

A  case  can  be  properly  withdrawn  from  the  jury  only  where,  on  a  sur- 
vey of  the  whole  evidence,  and  giving  effect  to  every  inference  fairly  or 
reasonably  to  be  drawn  from  it,  the  case  is  palpably  for  the  party  asking 
a  peremptory  instruction. 

—Mason  &  O.  R.  Co.  y.  Yockey,  103  Fed.  265 43  C.  C.  A.  228 

§  3.    Instructions  to  jury. 

An  application  tor  life  insurance  represented  that  the  applicant  had 
never  been  engaged  in  the  liquor  business.  In  an  action  upon  the  policy 
it  appeared  that,  at  a  period  eight  or  ten  years  before  the  making  of  the 
application,  the  Insured  had  owned  and  operated  a  drug  establishment, 
and  that,  as  an  Incident  to  the  business,  liquors  were  sold  in  the  way 
liquors  are  usually  sold  in  such  establishments.  In  respect  to  such  mis- 
representation the  court  instructed  the  jury  "that  the  mere  fact  that  a 
statement  which  was  not  true  is  made  is  far  from  making  out  a  defense 
upon  this  point.  The  answer  might  have  been  made  carelessly."  Held, 
that  since  the  charge  of  the  court  elsewhere  clearly  pointed  out  the  differ- 
ence between  material  and  immaterial  representations,  and  the  rules  of 
law  applicable  to  each,  and  informed  the  jury  that  any  apparent  de- 
parture from  such  rules  in  the  expressions  of  the  court  should  be  disre- 
garded, the  instruction,  if  erroneous,  was  without  prejudice. 

—Provident  Savings  Life  Assur.  Soc.  of  New  York  v.  Hadley,  102  Fed. 
856    43  C.  C.  A.  25 

|  4.    Waiver  and  correction  of  irregularities  and  errors. 

Any  error  in  a  refusal  to  grant  a  motion  of  a  defendant  to  enter  judg- 
ment in  his  favor  or  to  dismiss  an  action  at  the  close  of  the  plaintiff's 
evidence  is  waived  by  subsequently  introducing  evidence  and  proceeding 
with  the  trial  of  the  case  on  its  merits. 

—Hughes  County,  S.  D.,  v.  Livingston,  104  Fed.  306.  .43  C.  C.  A.  541 
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TRUSTS. 

Attachment  against  grantor  of  property  conveyed  in  trust,  see  "Attachment," 

§  1. 
Trust  deeds  in  fraud  of  creditors,  see  "Fraudulent  Conveyances,"  9  !• 

UNFAIR  COMPETITION. 

See  "Trade-Marks  and  Trade-Names,"  §  3. 

UNITED  STATES. 

See  "Customs  Duties";    "United  States  Marshals." 
Courts,  see  "Courts,"  §§  1,  2;   "Removal  of  Causes." 
Indians,  see  "Indians." 
Public  lands,  see  "Public  Lands,"  §  1. 

UNITED  STATES  MARSHALS. 

A  United  States  deputy  marshal  having  been  informed  that  a  felony 
had  been  committed,  but  without  being  advised  that  the  plaintiff  was  the 
person  who  had  committed  the  offense,  and  without  the  exercise  of  any 
diligence  to  ascertain  that  fact  shot  the  plaintiff,  who  was  an  innocent 
party,  for  the  purpose  of  arresting  him.  No  warrant  had  been  issued  for 
the  supposed  offense.  Held:  (1)  That  though  Mansf.  Dig.  $  2002,  au- 
thorized arrest  for  felony  without'  warrant  "where  the  officer  had  reason- 
able grounds  for  believing  that  the  person  arrested  had  committed  the 
felony,"  the  officer's  act  was  not  done  colore  officii,  and  that  the  marshal's 
sureties  were  not  liable  therefor  in  an  action  on  the  marshal's  bond,  which 
was  conditioned  for  the  faithful  performance  of  official  duty  by  him  and 
his  deputies;  (2)  that,  when  an  officer  seeks  to  justify  an  arrest  without  a 
warrant  under  a  statute  like  the  one  quoted  above,  and  the  act  for  which 
the  arrest  was  made  was  not  committed  in  the  officer's  presence,  he  must 
show,  in  order  to  justify  his  conduct,  that  he  acted  on  information  such  as 
would  justify  a  reasonable  man  in  believing  that  the  particular  person  ar- 
rested was  guilty  of  a  felony. 

—Chandler  v.  Rutherford,  101  Fed.  774 43  C.  C.  A.  218 

VARIANCE. 

Between  pleading  and  proof  in  civil  action,  see  "Pleading,"  $  L 

VENDOR  AND  PURCHASER. 

See  "Sales." 

§    1.    Construction  and  operation  of  contract. 

Where  an  agreement  for  the  sale  of  a  right  of  way  had  been  prepared 
by  the  railway  company,  any  doubt  as  to  its  true  meaning  should  be 
solved  adversely  to  the  company,  and  not  construed  most  favorably  to  the 
grantee  under  the  general  rule. 

— Loekwood  v.  Ohio  River  R.  Co.,  103  Fed.  243 43  C.  C.  A.  202 

VERDICT. 

Review  on  appeal  or  writ  of  error,  see  "Appeal  and  Error,"  f  8. 
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WAIVER. 

See  "Insurance,"  ft  5;   "Trial,"  ft  4. 
Breach  of  contract,  see  "Contracts,"  ft  4. 

WARRANT. 

Orders  for  payment  from  public  funds,  see  "Municipal  Corporations,"  jf  3. 

WARRANTY. 

By  insured,  see  "Insurance,"  ft  3. 

WILLS. 

Capacity  of  dry  to  take  bequest,  see  "Municipal  Corporations,"  ft  1. 
Charitable  bequests  and  devises,  see  "Charities." 
Bquitable  conversion,  see  "Conversion." 
Restrictions  on  perpetuities,  see  "Perpetuities." 

3   1*    Construction. 

A  will  bequeathed  "the  following  sums  of  money  to  each  of  the  persons 
named  In  Schedule  A,"  and  the  residue  of  the  estate  to  a  municipal  cor- 
poration. A  paper  marked  "Schedule  A"  was  found  and  probated  with 
the  will,  but  was  a  blank,  except  as  to  the  following  caption:  "List  of 
persons  to  whom  bequests  in  the  following  amount,  and  made  and  in- 
tended for  Schedule  A,  mentioned'  in  my  last  will."  JBTcW,  that  the 
residuary  clause  was  not  rendered  uncertain  because  of  the  incomplete 
bequest  to  persons  intended  to  be  named  in  the  schedule. 

— Handley  v.  Palmer,  103  Fed.  39 43  C.  0.  A.  100 

Where  a  testator,  having  real  and  personal  estate  In  Pennsylvania,  and 
his  domicile  in  that  state,  and  having  also  real  estate  in  Virginia  and 
West  Virginia,  after  certain  specific  bequests  devises  all  the  residue  of 
his  estate  to  a  city  in  Virginia,  the  validity  of  such  residuary  devise,  as 
respects  the  real  and  personal  property  of  the  testator  In  the  state  of 
Pennsylvania,  is  to  be  determined  by  the  law  of  that  state. 

—Handley  v.  Palmer,  103  Fed.  39 43  'C.  C.  A.  100 

«     .«,.„        n  WITNESSES. 

See  "Evidence." 

Competency  in  federal  courts  as  affected  by  state  statutes,  see  "Courts,"  Jf  1. 

.-$   1.    Examination. 

The  right  to  call  and  examine  a  witness  upon  material  Issues  in  a  case 
is  not  waived  or  lost  by  reading  his  testimony  at  a  former  trial  upon 
other  questions  In  the  case,  In  the  absence  of  any  order  putting  the  party 
producing  him  to  an  election  between  his  earlier  testimony  and  his  oral 
examination. 

—Salt  Lake  City  y.  Smith,  104  Fed.  457 43  C.  C.  A.  637 

WRITS. 

Particular  writs,  see  "Habeas  Corpus";   "Injunction";  "Mandamus." 
writ  of  error,  see  "Appeal  and  Error." 
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